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LAW OF EVIDENCE 


VOL. II. 


PROOFS ON PARTICULAR fSSUES. 


ABATEMENT: 


npiIE proof of the affirmative of the issue on a plea in abatement is, from 
the very nature of the plea, usually incumbent on the defendant (a). 
This natural order is subject to inversion, either it seems in respect of the 
form of the issue, according to which the plaintiff takes the burthen of proof 
upon himself; as where the replication to a plea in abatement for non- 
joinder in assumpsit, alleges that the defendant unc^rtook solely to pay (5); 
or, which more frequently happens, in consideration of the plaintiff having 
to prove the amount of his damages. In strictness the question as to 
damages does not arise until the issues have been disposed of, and it might 
seem to be more convenient to try the issues first, for if flic defendant 
succeed the inquiry as to damages is unnecessary. The course of practice is 
otherwise, and so far as any precise rule can be collected it seems to be this, 
that if the amount of damages be in dispute, the plaintiff is entitled to 
begin, although the proof of the issue joined may be incumbent on the 
defendant (c ) ; but that if the damages be merely nominal, or can be ascer- 


(n) See tit. Order op Proof, supra , 
Vol. I. In Fowler v. Costar , M. & M. 
241, in an action on a bill of exchange, 
rind tlie non-joinder of a joint contractor 
pleaded ; Lord Tentcrden permitted the 
defendant to hogin^ observing that where 
it appeared by the record or statement'' of 
counsel, that there was no dispute about 
the sum to be recovered, the damages being 
either n omina l or mere matter of compu- 
tation, ife the affirmative was on the 
defendant, lie ought to begin. 

(b) See Young v* Fairncr , 1 Esp. C. 

103. * 

(c) Indebitatus assumpsit for goods sold, 
plea non-joinder of others as -defendants, 
Lord Denman held that tlie plaintiff was 
entitled to begin, but that the defendant 
might do so if he would admit the amount 
claimed ; Morris v. Lotan, 1 M. & R. 233. 

In Lacon v. Higgins, 3 Starkie’s C. 178, 
the defendant having pleaded her coverture 
to an action for goods sold, lier counsel were 
permitted by Abbott, L. C. J. to begin, on 
condition of sglniitting the amount. In 
Hoby v. Howard, 2 Slurkic's C. £53, non- 
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joinder having been pleaded to a declara- 
tion for laying out the plaintiff's money on 
an insufficient security, the same learned 
Judge was of opinion that the plain tiff's 
counsel ought to begin, since it was incum- 
bent on the plaintiff to prove his damage*. 
See also Stansfield v. Levy, 3 Stark ic’s C •. 
8; Fowler v. Cost Uir , M. 6c M. 241. I * 
some instances, the question ns to beginning 
appears to have been regarded as one for 
the discretion of tlie court, Furr ell v. JVi- 
c Unison, 1 & R. 304. Bayley, J. at the 
York Summer Assizes 1821, directedLlhat 
the defendant should begin, and that the 
question of damages should, if necessary, 
be tried afterwards. See Young v. Fair* 
ner , 1 Esp. C. 103; Jackson v. Henke l h , 
2 Stark ie’s C. 518. In the case of Hutch- 
inson v. Fernie , 3 M. & W. 305, the court 
intimated that a clear case of erroneous 
direction in this respect, would be a ground 
of new trial. In the case of Stansjield v. 
Levy above cited, Abbott, L. C. J. held that 
where the plaintiff is allowed to begin, he 
may confine himself to proof of damages, 
and reserve hi* case in reply to the pica. 
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ABATEMENT. 

t&ined by mere computation, or arc admitted by the defendant on whom the 
proof of the issue lies, he is entitled to begin v \2). c 

Plea of A plea in abatement, that the defendant made the promise jointly with 

nonjoinder, another, is supported by evidence that the defendant made the promise 
jointly with an infant ; for the plaintiff ought £> plead and prove that the 
infant has avoided his premise (e). Upon a plea that A. and 2?., assignees 
of C., a bankrupt ought to have been joined, it is not sufficient for the 
defendant to prove that they have acted as assignees; he must prove that 
they were so, either by the production of the assignment, or by proving an 
admission by the plaintiff to that effect ( f ). A bill delivered by the plaintiff 
for business done for the insured, the defendant being one, in whi<m be 
debits the defendant with three-sevenths only of the whole amount, is prima 
fade evidence (the defendant having pleaded in abatement) that the action 
was brought to # recover hi9 share only ( g ). 

If the plaintiff^ contract with the defendant alone , without knowing that 
he has other partners, proof by the defendant, upon a plea in abatement for 
non-joinder, that he had secret partners, would not be a sufficient defence 
in support of the plea ( h ). 

Any acts by the defendant, tending to show that he treated the contract 
as several, not joint, are evidence for the plaintiff. Where the defendant 
had written letters to the plaintiff, promising to pay the money in question, 
and without making mention of any partners, Lord Ellenborongli, upon issue 
to bar on a plea of non-joinder, held that the evidence was conclusive as to 
separate liability (i). One signing an instrument in his own name for others 
may frequently be sued alone, although the others may also be liable (A). 

The plaintiff may, on motion, compel the ( g ) 1 Starkie’a.C. 290. 

defen<J-int to give him a particular of the (/*) JJoov. Cffiippendert, cor. Ld. Kenyon, 

places of residence of the alleged co-part- Ch. J. at Wcstmr. sittings after Ilil. T. 

uors. Taylor v. Harris , 4 lk & A. 93. The 1700, upon a plea in abatement cited in 

plaintiff will fail, if it appear that any other Mr. Abbott’s treatise, 92. J Ualdney \ . 

than those named in the plea jointly pro- Ritchie , 1 Staikie’s C. 338. See tit. 

n iHed. Uothon v. Good, 0 Taunt. 587. Partnership, infra . If a party con- 
(d) Zacon v. ITiygins, 3 Starkie’s C. 178. tract with two, ho may sue them only: if 

(c) But a contract by an infant, for goods after the contract is made he dis< overs that 

**old to trade with, is absolutely void . they had a secret partner who had an hi- 

Thornton v. I llingworth, 2 B. & C. 82G. terest in the contract, he is at liberty to 

Gtkbs v Merrill, 3 Taunt. 307. Wheie sue the latter jointly with them, hut lie is 

one churchwarden sued another for money not hound to do so. JJe Mautort v. 

p< id for the affairs of the church, it was Saunders , 1 B. & A. 398, overruling YJw- 

liold, on a plea in abatement, that it was hois v. Lxulert, o Taunt. 009. And &<e 

unnecessary to join the vestrymen who hi il Mvllctt v. Hook, 1 M. & M. C. 88. And see 

signed a r< solution for the repairs, without tit. Partnership. <3n a plea in abatement 

any intention of becoming responsible, the in an action for work ami labour, of the 

two churchwardens having jointly given non-joinder of eighteen others, meiubcis of 

the orders. Zanchester v. Tucker , 1 Bing. a joint company, Abbott, L. C. J.Jield that 

201. And where one of two cluipclwardens declarations by one of thedWfpitL-en, before 

alone orders goods, it is sibiicient to sue action brought, that he was a shareholder, 

hip alone; for the plaintiff knows no one was evidence of the fact for the defendant, 

hut tl»e person who gives him the order. Clay v. Zany slow, 1 M. & M. 43; tamen 

Shaw v. Hislojj, 4 D. & R. 241. See also quaere. 

Raton v. Hell , 5 B. & A. 34. Horseley v. (i) Murray v. Somerville > 8 Camp. 

Jiell, 1 Brown’s C. C. 101. Ami). 770. 99. n, 

Sprott v. Powell , 3 Bing. 478. Brooke ( k ) See tit. Agent. — Biia. of Ex- 

v. Guest , 3 Bing. 481. As to the non- cha'ngk. A promissory note, beginning u I 

joinder of defendants in actions against promise to pay/' was signed by a member 

carriers, see tit. Carriers ; aud Brether - of a firm for himself and his partners, and 

ton v. Wood, 3 B. 6c B. 64. Ansell v. it was held that he was liable to be sued 

Waterhouse, 2 Chittv, 1. severally. Hall v. Smith , 1 B. & C. 407 ; 

(./’) Patmore v. JJ outfield, 1 Starkie’s March v. Ward , Peake’s C. 130; Clarke 
^ C. 20G. Robbuon Henshaw , 4 M. & S. v. Blackcstock, Holt’s C^474; Saycr v. 

’ -475. # Chaytor, 1 Lutw. GOG. 
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By* the statute 3 & 4 Wm. 4, c. 42, s. 9, to any plea in abatement in any 
court of law, bf the non-joimfer of another^ person, the plaintiff may reply 
that such person has been discharged by bankruptcy and certificate, or 
under an act for the relief of insolvent debtors. 

And by section 10, in a^ cases where after such plea in abatement, the 
plaintiff shall, without proceeding to trial upon ap issue thereon, commence 
another action against the defendant or defendants in tfce action in which 
such plea in abatement shall have been pleaded, and the person or persons 
named in such plea in abatement as joint contractors, if it shall appear by 
th^)leading9 in such subsequent action, or on the evidence at the trial 
thereof, that all the original defendants were liable, but that one or more of 
the persons named in such plea in abatement, or any subsequent plea in 
abatement, are not liable as a contracting party or parties, the plaintiff' 
shall nevertheless be entitled to judgment, or to a verdict afid judgment, as 
the case may be, against the other defendant or defendants who shall 
appear to be liable ; and every defendant who is not so liable shall have. , 
judgment, and shall be entitled to his costs against the defendant or defen- 
dants who shall have so pleaded in abatement the non-joinder of such 
person ; provided that any defendant who shall have so pleaded in abate- 
ment, shall be at liberty on the trial to adduce evidence of the liability of 
the defendants named by him in such plea in abatement (l). 

The plaintiff must be prepared to prove his damages ( m ). Damages, 

Whore a peer is named a 9 a commoner, he may jdead his misnomer in Misnomer, 
abatement, since the title is part of liis name, and lie ought to be tried by 
his peers only ( n ) ; but he ought to set forth the writ, & c. upon the plea, 
because it is but a dilatory plea, and must be tried not by the country but 
by the record. But a plea that the defendant is a peeress by marriag^imist 
be tried by the country, since it involves a question of fact extrinsic of the 
record (o) * 

Upon a plea of peerage under letters patent, they must be produced 
under the great seal (/?). In Knowles’s Case, upon an indictment for mur- 
der, the defendant pleaded that his grandfather was created Earl of Ban- 
bury by letters patent under the great seal of England, which he produced 
in court ; the Attorney-general replied, that on, &c. the defendant petitioned 
the Lords in Parliament to be tried by his peers, and that the Lords dis- 
allowed his claim ; the defendant demurred, and the demurrer was allowed, 
on the ground that the refusal of the Lords could not operate as a judg- 
ment (</). * 

If the defendant in a criminal proceeding plead a misnomer, the King may 
reply that he is known by the one name as well as the other (r) ; but in an 
appeal sMiM .replication was not allowed (#). 

Upon a plea of misnomer , where the defendant a^ers that lie was baptized* 

% 

(O See Clay v. Langsloiv , 1 M. & M. The Bari of Strathmore v. The Countess 
C. 45, supra . of Strathmore , 2 J. & YY. 543. 

(m) Weleker v. Le Pelletier , otherwise (r) 2 Hale, 238. By the statute 7 G. 4, 
the plaintiff will be entitled to nominal c. 64, s. 19, no indictment or information 
damages only. shall be abated by reason 6f any plea of 

(») L e. In case of Treason or Felony, misnomer, or want of addition, or of wrong 

2 Hale, 240. 6 Co. 53. Countess of addition, if the court shall be satisfied by 

Rutland's Case , 35 H. 6, 46. affidavit or otherwise of the truth of the 

(o') 6 Co. 53. 2 Hale, 240. See Star- plea; and it shall order the indictment or 

kie’s Crim. PI. 295. information to be amended, &c. 

(p) 2 Salk. 5f> 9. (*) 1 H. 7, 29. 21 Ed. 3, 47. 2 Hale, 

( q ) R. v. Graham , 4 St. Tr. 410. Sec 238. 
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Compe- 

tency. 


Principfil 
in the first 
decree. 


4 ABUTTALS — ACCESSORY. 

by the name of A . B., he must give pToof of such baptism, although lie was 
not bound so to allege it ; and it is not sufficifnt to show that he ha9 always 
been called and known by that name ( t ). A defendant in either a criminal 
or civil proceeding will in general be •oncluded in a new action, or upon a 
fresh indictment, as to the name or addition \^iich he has set forth in his 
former plea (u).. # 

If in assumpsit|the defendant plead in abatement that the promise was 
made jointly with E. F the latter will be a competent witness for the plain- 
tiff; for if the plaintiff were to succeed, although the record would prevent 
the plaintiff from recovering a second time in a joint action, the wi^pss 
would still he liable to an action at the suit of the defendant for contribu- 
tion (x) ; f9r the record would not be evidence against the latter; and if the 
plaintiff were to fail, the witness, if a partner, would still be liable to be 
sued by the phSntiff in an action against himself and the former defendant, 
and would be ultimately liable to pay hi9 own share. The. witness, if he be 
a partner, is at all events liable to pay his own proportion of the debt (?/). 
It seems, however, that E. F. would not have been a competent witness for 
the defendant, in order to prove that he was a joint contractor, without a 
release ( z), where he would be liable to contribute towards the costs of the 
action in case the defendant failed. But a release from the defendant would 
at all events make him competent, for then he would not be liable to contri- 
bution ; it would be bis interest that the plaintiff should recover against 
the defendant alone, rather than that he should fail, in which case he might 
still bring a joint action. 

The defendant, upon an indictment, for perjury, may prove in bar that the 
action in which the evidence was given, on which the perjury is assigned, 
had abated before the trial of such action, by the death of a co-plaintiff after 
issue joined, no suggestion having been entered on the record pursuant to 
the statute 8&0W.3, c. 11, b.6 (a). * 

ABUTTALS. See TRESPASS. 

ACCEPTANCE. See BILL OE EXCHANGE. 

ACCESS. See BASTARDY. 


ACCESSORY. * 

It will he convenient here to consider the evidence applicable to both 
principals and accessories . Principals, in cases of felony, ere of two degrees. 
A principal in the first degree is the absolute perpetrator of the crime, and 
is either actually present when it is perpetrated, or commits it whilst absent 


by an innocent agent or instrument ( b ). 

Jt) Weleker v. Le Pelletier , 1 Camp. 
479. See Coin. Dig, Abatement, [F.] 
17. Walden v. Holman > 6 Mod. 115; 1 
Salk. 0. 

(«) 2 Hale, 248. See Crim. Pleadings, 

■2 Ed. 313. A plea of misnomer is no 
longer allowed in a personal action. 3 & 4 
W. 4, c. 42, s. 11 ; aud see the provision, 
s. 12, as to the use of initials. 

(x) Lord Ellenborough seems to have 
been of opiniou that in this event the 
witness would have been in u worse situa- 
tion than he would have been in had the 
plaintiff failed on account of his liability 


A principal in the sejjjg^degrce is 

to contribtjte towards the costs of the 
former suit. 

• (y) Hudson v. Robinson , 4 M. & S. 475 ; 
and see Cossham v. Goldney , 2 Starkie^ 
C. 414. 

(z) Young v, Bairner , 1 Esp, C. 103; 
and see the observations of Lord Ellen- 
borough, 4 M. 8. 480, and of Bay ley, J 
lb. 484; and see Goodacre v. Brenme 
Peake's C. 174; and Birt v. Hood , 1 Esp 
C. 20; and see also tit. Intehest oi 
Witness, and Pahtnek. 

(a) li . v. Cohen, l SArkie’s C. 511. 
{b) llulc. 015, G16. 2 Haw. c. 29, s. 11 
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tttte who ia present, aiding and ^betting the fact to be done (e). An accessory 
before the fact is he, that being absent at thte time of the felony committed, 
doth yet procure, counsel, or abet another to commit a felony*(eZ). A man 
may therefore be convicted as a principal in the first degree, upon evidence 
that he committed the fact When absent, without the more immediate inter- 
vention of any guilty agent. As where A . persuaifes B. to drink poison, by 
recommencing it as a medicine(c); or where he sends the^ioison by a third 
►person, ignorant of its quality (f) ; or incites a madman to destroy another ; 
or a child to set fire to a house (*;). To prove one to be principal in the 
sedBUil degree, it must be shown first , that he was present when the offence 
was committed. But it is not necessary to shew that he was actqully stand- 
ing by, within sight or hearing of the fact; it is sufficient if he was near 
enough to lend his assistance in any manner to the commission of the offence. 
As where one commits a robbery or murder, and anothen keeps watch or 
guard at some convenient distance (4). So if several set out together, or in 
small parties, upon one common design, whether of murder or felony, or for 
any other unlawful purpose, and each takes the part assigned to him, some 
to commit the fact, they are all, in contemplation of law, present when the 
fact is committed (t). So, if several come to commit a burglary, and some 
enter, and the rest watch, all are principals ( k ). So, where a constable’s 
assistant attempted to apprehend a number of persons in a house, under a 
warrant for a riot and battery, and fourteen of the rioters issued Trorn the 
house and killed the constable’s assistant, it was held* that those within the 
house, if they abetted and counselled the riot, were, in law, present^ aiding 
and assisting, as well as those who issued out and actually committed the 
assault five roods from the house (Z). And, in general, if a party be suffi- 
ciently near to encourage the principal in the first degree with flie exuda- 
tion of immediate help or assistance in the execution of felony, he is in point 
of law present . Lord Dacre and others (m) came to steal deer in the park 
of Mr. Pelham ; Hayden, one of the company, killed the keeper in the park, 
the Lord Dacre and the rest of the company being in other parts of the 
park ; and it was held that it was murder in them all, and they died for 
it. So if A. and A be present, and consenting to a robbery or burglary, 
though A . only actually commits the robbery, or actually breaks and enters 
the house, and B . be watching at another place near, or be about a robbery 


(c) Ilale, P. C. 615. Formerly he who 
struck alone was principal, and those who 
were present, aiding and assisting, were 
accessories, who could not be convicted 
before the attainder of the principal ; 
1 Hale, P.^L437. 40 Ass. 25. 40 E.3. 
But it haroffll long settled, that all pre- 
sent, aiding and abetting, are principals ; 
1 Hale, P. C. 437. Plow. 97^ Whether 
a person is guilty as a principal in the 
first or second degree, is a question of law. 
JR . v. Boyce , 2 Burr. 2076. If several 
persons combine to forge an instrument, 
and each separately executes a part, all are 
principals, though they arc not together 
when the work is completed. B, v. Bingley 
and others , 1. Russ. & U. 446. 

0 d ) 1 Hale. P. O. 615. Lord Coke, in 
his reading on the Statute West. 1, c. 14, 
■says, the word aid comprehends all per- 
»‘>us counselling, Abetting, plotting, assent- 
ing, consenting and encouraging to do the 


act, and who are not present when the act 
is done ; for if present, they are principals ; 
2 Inst. 182. 

(e) 4 Co. 44. 2 Inst. 183. 
if) 9 Co. 81. Kelyuge, 52, 53. 

(g) Ann Course's Case , Foster, 349. 

(i h ) Foster, £50. 1 Hale, 537. If two 

steal in a shop whilst a third remains on 
the outside to watch and co-operate, 
is guilty os a principal. B. v. Gogerly 
and others , 1 Russ. & R. 343. In the 
case of B . v. J Davis and Hall, cited below, 
though the jury found that the prisoner 
Hall was near and ready to lend assistance, 
yet the evidence seems to have been insuffi- 
cient to warrant the finding. 

(i) Foster, 350. 353. 1 Haw. c. 38. 

1 Hale, P. C. 439. Kel.lll. 

(k) Foster, 350. 1 Hale, P. C. 439. 

<0 1 Hale, I>. C. 402. 

(m) 1 Hale, 439. 443. 245. Foat. 354, 


Principul in 
the second 
degree. 
Proof tliat 
[he was 
[present. 
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hard by, which he effects not, both are robljpis and burglars (n). Where 
Hyde and A. t 21., C . and Z>. rode out to rob, but at Hounslow D. parted from 
the company; and rode away to Colbrook, and A., B. and C. rode towards 
Egh^rn, and about three miles from tfounslow, Hyde , A . and 2L assaulted a 
man ; but before he was robbed, C. seeing another man coming at a distance, 
before the assault, rode to him about a bow-shot, or more, from the rest, 
intending either to rob him or to prevent his coming to assist ;*and in his 
absence, Hyde , A . and J3 . robbed the first man of divers silk stockings, and 
then rode back to C. 9 and they all went to London, and there divided the ^ 
spoil; it was ruled (according to Lord Hale) upon good advice,,/??***, tl IfCD. 
was not gujlty of the robbery, though he rode out with them upon the same 
design, because he left them at Hounslow, and fell not in with them ; it may 
be he repented*of the design, at least he pursued it not. Secondly , that C., 
though he was net actually present at the robbery, nor at the assault, but 
rode back to secure his company, was guilty as well as Hyde and the two • 
others (o). It is otherwise where the party is not sufficiently near to render 
assistance to the principal felons. Adhere three prisoners were charged with 
feloniously littering a forged note, &c., and it appeared that one of the pri- 
soners offered the note in payment at Gosport, the other prisoners being 
then waiting at Portsmouth for his return : the whole being in consequence 
of a previously concerted plan, the Judges (after conviction) held, that the 
two latter prisoners were entitled to their acquittal, since they were not 
present when the felony was committed ( p ). 

In the case of The King v. Stewart and Dickons (g), it appeared that the 
two prisoners had previously agreed to sell forged notes to James Platt, a 
witness upon the trial, and that the price had been paid. That after the 
witrifcss hacf been at the house of the prisoners for the purpose of receiving 
the notes, Stewart and the witness went to a public-house, anc^that after- 
wards Dickons came and beckoned them out; Stewart then said to the wit- 
ness, “ You see Ann there, whom you have seen at our house ; she will deliver 
the goods to you ; I wish you good luck/’ Dickons, the woman pointed out 
by the prisoner Stewart, within three minutes afterwards delivered the 
forged notes to the witness, and the witness did not kndfer whether the pri- 
soners were or were not in sight when the notes were so delivered, nor 
which way they went. The jury found the prisoners guilty, and stated (the 
question being left to them by the learned Judge), that the delivery of the 
notes by Dickons was in completion of the agreement maj^e by the prisoners, 
and on their account, and not her own. Execution was respited, in order 
that the opinion of the Judges might be taken upon the question ; and all 
the Judges recommended that a pardon should be applied for in respect of 
the particular offence ($). 


(n) ’l Hale, P. C. 537. 1 And. 110, 

Ac. ; differently reported, Fost. 354. See 
tit. Burglary. — Rape. 

(o) 1 Hale, 537. 

(p) 2?. v. Soares, and two others, 2 East, 
P. C. 974 ; and see R. v. Badcock and 
others , 1 Russ. & R. 249 ; R.v. Kelly , lb. 
421 ; JR. v. Morris, lb. 270. In the case 
of JR. v. Davis £ Hall , 1 Russ. & R. 115, 
the two prisoners came to a town with In- 
tent to utter a forged note ; they left the 
inn where they had put up together ; 
Da'jis wen into a shop and uttered the 


note, and flail joined him near the place, 
about fifteen or twenty minutes afterwards. 
The jury found that Hall was at the time 
of the uttering sufficiently near and ready^ 
to render assistance, and found both 
guilty; but the judges afterwards held 
the conviction of Hall to be improper. 

(q) Ceram Garrow, B., Warwick Lent 
Assiz. 1818, and afterwards before the 
Judges, MSS. C. 

(r) See also R. v. Rise , 1 R. & R. 

142. • 
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It must be shewn, secondly, that he was aiding and abetting (s); which That Vie was 
words seem to include every Ipecies of as^stance which one present can a, ’*ling and 
give, either in act, or by his assent, and by his encouragement or readiness abettin o* 
to further the general purpose (tf). FV)r if any one comes for an unlawful 
purpose, although he does ig>t apt, he is a principal (u). It is not necessary 
to show that one, indicted as a principal, was present during the whole of 
the transaction ; it seems to be sufficient to show him to^>e present aiding 
and abetting when the offence was consummated, although he was not pre- 
sent at the inception. Where the servants of A . feloniously removed goods 
in^^s warehouse, and B* several hours afterwards assisted them in remov - 
ing the goods from the warehouse, it was held that B . was a principal, since 
it was a continuing transaction (x). So, where the servants of *Dyer, who 
was the owner of a boat (and had been employed to convey on shore a quan- 
tity of barilla), without the privity of Dyer, separated par? of the barilla 
from the rest, and conveyed it to another part of the boat, and concealed it 
under some rope, and Dyer afterwards assisted the others in conveying tho 
part so separated from the boat ; it was held, upon the same ground, that 
Dyer was a principal ( y ). 

Principals, whether in the first or second degree, are usually charged as 
being feloniously present, aiding and abetting (s) ; since where a statute 
creates a new felony, or takes away the benefit of clergy from those guilty 
of an existing felony, under particular circumstances, the offence partakes 
of all the incidents to a felony at common law, and all present aiding and 
abetting are principals, and may be charged as suc& (a). But where the 
statute by its description includes that party only who does the very acl, 
one who is principal in the second degree only ought to be acquitted 
either of the offence generally, or of so much as the particular statute is 
applicable to. 

The allegation, that the prisoner was aiding and abetting , implies an assent 
to the principal act. This assent must be proved either by some act directly 
done in furtherance of the commission of the crime, which manifests the 
assent of the prisoner, as by his keeping watch whilst others in his presence 
break open a hou^p, or by evidence that he was associated with the rest in 
the prosecution of one common illegal object, in the execution and further- 
ance of which the principal crime was committed. If A, be present when a 
murder is committed, and takes no part in it, nor endeavours to prevent it, 
and neither apprehends the murderer, nor levies hue and cry after him, and 
the matter be donS in private, the circumstances would, it seems, be evidence 
to a jury, of consent and concurrence on his part ( b ). But here the privacy 

(«) See Coke's exposition of the was but an accessory. B, v. King , Buss, 

word aid, 2 Inst. 218, and supra, 5 ; see Sc R. 832. R*v. M'Makim $ Smith , lb. 

also Foster, 854 ; and Minshcw, Cowel, (y) JR, v. Dyer and Bisting , East, P.C. 

Skinner, Spelman, and DnfrSsne, on the 767, per Graham, B. and Le Blanc, J. 4 
meaning of the word abet ; from which it (z) Where aiders and abettors are men- 
appears that instigation alone, without tioned expressly in the statute, the general 
force, is the sense of the word. allegation appears to be sufficient ; see 

( t ) Fost. 850. 2 Haw. c. 47. Crim. Pleadings, second edition, 82, 83. 

(u) l Hale, P. C. 374. 443. 86. 

(or) JR. v, Atwell and ot hers, East, P.C. (a) See the Coalheaver's case, Leach, 

768. But where several broke open a 76. Staftndf. 44. 3 Inst. 45. I Hale, 

warehouse and stole a quantity of butter, P. C. 613. Fost. 354. Jt,v. Midwinter 

aud carried it along the street thirty yards, Sims , Leach, C.C. L. 3d edit. 78. Burr. 

and then, the prisoner joined them, and 2075. 

being apprized #f the felony, assisted in (6) Foster, Disc. 3, s. 5. 

vending the goods; it was held that he 


B 4 
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Evidence 
h gainst an 
accessory 
before the 
fact. 


and secrecy with which tlie fact was accompanied would he a strong circum- 
stance ; for if the homicide had Jjeen openly Annmitted before witnesses, as 
it frequently is, where it amounts in construction of law to murder, although 

A. ’s conduct might be criminal, it would not render him either principal or 
accessory (c). But in case the murder had been committed in prosecution of 
an unlawful design, proof that A. came to assist and carry that design into exe- 
cution, would be evidence to convict him as a principal in the seeon^egree (c/) ; 
for iri such case the person giving the blow is no more than the instrument by 
which all strike. In such case, however, it would be essential to prove that the 
murder was committed in the prosecution of some specific unlawful djjpigri 
in which the prisoner had engaged (e); for if the death resulted from the 
particular rtialice of the individual who inflicted the blow, and who took the 
opportunity to revenge himself, the others, who were assembled for a different 
purpose, would not be involved in his guilt. Three soldiers went to rob an or- 
chard, two got up a pear-tree, the third watched with a drawn sword, and killed 
she son of the owner, who had collared him; audit was held, that the latter 
was guilty of murder, but that the two others were innocent, because they 
came to commit a small inconsiderable trespass, and the man was killed upon 
a sudden affray without their knowledge. But Holt, C. J. said that it would 
have been otherwise, “ if they had all come thither with a general resolution 
against all opposers,” which would have proved that the murder was com- 
mitted in prosecution of their original purpose (f)> So where A. beat a 
constable in execution of his office, and being parted from him desisted, and 

B. , a friend of A .. rushed in and killed the constable, A, not having been 
engaged after they were parted, it was held to be murder in B., but that A, 
was innocent, since there was no previous agreement to obstruct the constable 
in thq execution of his office ( g ). A general resolution against all opposers, 
which can be proved either to have been expressly entered into, or which can 
be inferred from circumstances, asTrom the number, arms, or behaviour of 
the parties at or before the scene of action, is strong evidence in cases of 
this nature ( A), and shews, when substantiated, that every one present, in the 
eye of the law, when the offence is committed, is guilty as a principal (t). 
Wlieje, however, A B . and C. set out with intent to rob on the highway, and 
A . and B. upon the same day commit a robbery, C. may show in defence that 
he lmd previously abandoned the design, and separated himself from the party, 
and that there was not, when the offence was committed, any engagement or 
reasonable expectation of mutual support and defence to affect him (A). So if 
several set out to commit a felony, but being alarrifed, run efifferent ways, and 
one, to avoid capture, maims his pursuer, the rest are not principals (I). 

An accessory before the fact may be tried either after the conviction of 
the principal felon or at the same time with him, or may be Blfthted and 
convicted of a substantive felony, whether the principal felon has or has not 


(c) Dalt. 305. Staundf. 40. Fost. Disc. 
3, s. 5. 

(d) Fost. Disc. 3, 8. 6. Kel. 116. 

( e ) Fost. Disc. 3, s. 7. 

(/) Ibid. 

(gr) Per Holt and Rokeby, Js. Hertford 
Ass. Fost. Disc. 3, 8. 7 ; see also Plum - 
mcr’s Case, lb. 

( h ) Fost. Disc. 3, s. 8. 

(£) The cases of Lurd Dacre and Pud - 
act/, cited above, were decided on the same 
principle j the offences of which they stood 


charged were committed far out of their 
sight and hearing, yet both were holden 
to be present. It was sufficient that at 
the instant the offences were committed by 
some of the same party, and upon the 
same pursuit, and under the same engage- 
ment and expectation of mutual defence 
with those who did the fact. Fost. 354. 

(fc) Fost. Disc. 3, s. 8. 

(0 JR. v. White and another , RussjII 
& Ky. 9. 
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been previously convicted ( m ). %f the principal has been previously convicted, 
the conviction may be proved b$ the record properly authenticated (»), which 
will be primd facie evidence to prove the guilt of the principal (o), whether 
the indictment allege the guilt of the*principal expressly (|>),*or, as is the 
more usual course, recites tjje record of conviction (q)» In either case the 
prisoner may insist on every matter both of fact an$ of law to controvert the 
guilt of the^mncipal (r), for the accessory is considered as p/frticeps in lite (s). 
As against an accessory before the fact, the general allegation must next be 
proved, that he did feloniously and maliciously incite, move, procure, aid, 
abo^counsel, hire, and command the principal to commit the felony ( t ) . 
Proof sufficient to satisfy this allegation imports evidence of the knowledge 
and assent of the prisoner to the commission of the felony, that he at least 
instigated and incited the principal to commit the crime. With respect to 
the measure of the incitement and force of persuasion used/no rule is laid 
down ; that it was sufficient to effectuate the evil x>urpose°iB proved by the 
result. In principle, it seems that any degree of direct incitement with the 
actual intent to procure the consummation of the illegal object, is sufficient 
to constitute the guilt of the accessory ; and therefore that it is unnecessary 
to show that the crime was effected in consequence of such incitement, and 
that it would be no defence to show that the offence would have been com- 
mitted although the incitement had never taken place (m). 

In cases where there is a variance between the crime which the accessory 
has advised and that which the principal has perpetrated, those criteria must 
be resorted to which are clearly stated by Sir M. Foste!* ; viz. 44 Did the prin- 
cipal commit the felony he standetli charged with under the influence of the 
flagitious advice, and was the event in the ordinary course of things a probable 
consequence of that felony ? Or did he, following the sugge^tioy of his 
own wicked heart, wilfully and knowingly commit a felony of another kind, 
or on a different subject (x) 

A wife may be convicted as a principal felon in uttering a forged certificate 
for receiving prize money, although she acted in pursuance of her husband's 
direction ; and the husband may be convicted as an accessory before the 
fact (y). 

Against an accessory after the fact , after proof of the principal fiHony, 
either by the record of the conviction of the principal felon or by evidence (2), 
it must be proved, that he, knowing the felony to have been committed, 
received, relieved, comforted or assisted the felon (a), or received the stolen 
goods ( h ). It setfms oncotto have been held, that the knowledge of the 


( 111 ) By the st. 7 & 8 G. 4, c. 29, s. 54. 

(n) See tit. Record. 

(o) See 4M*udgments, for the reason. 

(p) As in Lord San chains Case , 9 Co. 
114. See Starkie’s Cr. PI. 2d edit. 140. 

(q) See Fost. Disc. 3, c. 2, t. 3. 

(/•) See the reason, tit. Judgments* 

(s) Fost. 305. 

(t) See Crim. Pleadings, 130. 

(u) According to Lord Coke, to cause, 
‘is to procure or counsel one to forge; to 
assent , is to agree afterwards to the pro- 
curement or counsel of another; to con- 
sent, is to agree at the time of the pro- 
curement, or counsel, and he in law is a 
procurer; 3 Inst. 109. But an assent after 
tiie fact committed luukes not the party 
assenting a priucipdl, 1 Hale, 084. 


(a?) Foster, Disc. 372. Thus if A. coun- 
sel J3. to burn the house of C and B. 
knowing the house of C. spares it, and 
burnB the house of D., A. is not accessory 
to this felony. 

(y) B. v. Morris , 2 Leach, 696 ; Russ. 
& R. 270; and see i?. v. Hughes , cor. 
Thompson, B. Lancr. Lent. Ass. 1813. 
Russell, 1478. Bee tit. Husband and 
Wife. 

(z) The receiver of stolen property may 
be tried either as an accessory after tlie 
fact, or as a substantive felon, 7 & 8 G. 4, 
c. 29, s. 54. 

(а) 1 Hale, P. C. 618. 

(б) Under the stat. 7 & 8 G. 4, c. 29, 
s. 54.— See Lakciny. 


Wife. 


Accessory 
after the 
fact. 
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ACCOMPLICE. 


accessory was to be inferred from the attainder of the principal in the same 
county (c), because every one is bound to talle notice of an attainder in the 
same county ; but this notion appears to have exploded (<f). 

If A . be charged as principal in the*first degree, and B. as aiding and abet- 
ting, the indictment will be supported by evidenqp that B. struck the blow, and 
that A. was present aiding and abetting (e) ; and in such case, B . may be con- 
victed although ^1. is acquitted ( f ). If A . be indicted as accessory to B . 
and C , he may be convicted on evidence that he was accessory to <7. only ( g ). 
It has been said, that it was otherwise in case of an appeal (A) ; yet there 
seems to have been no difference in the two cases as to the rules of evicjptce. 
One indicted as a principal cannot be found guilty on evidence showing that 
he was an accessory before the fact(t). Wherever a variance is material as 
to the principal, it is material and available to the accessory (A) ; and vice 
versdy where a Variance is immaterial to the principal, it i9 immaterial to 
the accessory (/).* 

ACCOMPLICE, 

It seems to be an universal rule, that a particeps criminis may be examined 
as a witness in both civil and criminal cases, notwithstanding the immorality 
I or illegality of his conduct, provided he has not been convicted of any crime 
l that incapacitates him (m). 

In civil actions it was formerly held that a witness could not be ad- 
mitted to allege his own turpitude, or to disprove an instrument to which 
he was a party or witness (n) ; but the rule is now exploded (o), for it is 
calculated to conceal the truth. The subscribing witnesses to a will have, 
in several instances, been allowed to give evidence to impeach the will ( p ) ; 
and the same rule applies where the instrument is of a negotiable nature ( q ). 

A qle^t having embezzled his master’s property, laid it out in illegal 
insurances, and he was held to be a competent witness for the master 
against the insurer (r). So a man who has pretended to convey lands to 
another is a competent witness to prove that he had no title (s). A co- 
assignor of a ship may prove that he had no interest in the vessel (f). 
Parents may give evidence,to bastardize their issue ( u ). 


(c) #taundf. 96. 8 E. 4. f. 3. 

( d ) 3 P. Wms. 494. 

(*) 9 Co. 67. Ibid. 112, b. 4 Co. 42. 
3 Inst. 148. 2 Hale, P. C. 292. 1 Plow. 
28. 2?. v. Wallis, 1 Salk. 334. B. v. Ben- 
son, 3 Mod. 121. 1 Lord Raymond, 21. 
Doug. 20. 

(/) B. v. Wallis, 1 Salk. 334. 

( g ) 9 Co. 119. 2 Hale, P. C. 292. 

2 Haw. c. 46, sec. 196. 

(A) 2 Inst. 183. 

(1) 2 Haw. c. 26, 0 . 178, fe 

(A) 2 Haw. c. 46, 8. 194. Suxmn. 265. 
2 Hale, P. C. 292. 

(2) 2 Haw. c. 46. JR, v. Macally , 9 Co. 
65. Cro.J.279. 2 Hale, P. C. 292. 

(m) See tit. Invamoub Witness. 

(n) 4 Inst. 279. Str. 1148. Salk. 461. 
689. 3 St Tr. 427. Burr. 1265. 1T.R. 
296. 3 T. R. 21. 27. This was in conform- 
ity with the maxim of civil law, “ Nemo 
allegans iurpitudinem suam est audi- 
endusS* In the case of Jordaine v. Lash- 
brooie , 7 T. R. 601, Lawrence, J. ob- 
served, “ persons are continually allowed 
to allege their own turpitude, as in coses 


of simony, compounding felony, sale of 
offices, &c. ; and possibly that maxim may 
in our law be confined to the cases of 
plain tiffs making demands ex turpi causd, 
and to cases of defence in which innocent 
persons may be prejudiced.” 

( 0 ) 5 T. «. 579. 7*T. R. 601. 

(p) Lowe v. Jolliffe , 1 Bl. R. 365. 7 T. 
R. 604. 

0 q ) 7 T. R. 64. 

(r) Clarke v. Shee, CowpoNP. 

( 1 ) Title v. Grevet, Lord Raym. 1008. 

(0 Anon, cited 1 T. R. 301. So a 

witness may be called to prove that the 
defendant had been registered as the part- 
owner of a ship, on the oath of the wit- 
ness, without his privity or consent, Bands 
v. Thomas, 5 M. & 8. 224. And where 
a woman had deposed on oath, at the 
instance of the defendant, that the pro- 
secutor was the father of her bastard 
child, it was held that she was a compe- 
tent witness to prove that the defendant 
wa 9 the father. B. v. Teal , 1 1 East, 309. 

( u ) See the cases tit. B^stardt ; but 
see also N. v. Bock, 1 Wils. 340. 
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In the case of Walton v. Shelley (#), it wa9 held that the indorsee of a 
promissory note was not competent to prove that it was tainted with usury 
in its creation ; but in the latter case of Jordaine v. Lashbrooke (y) it was 
denied that the former decision was warranted by the previous cases; and 
it was held, that a party to ^ bill of exchange was competent to prove it to 
have been void in its creation (*). So in an action for bribery the person 
bribed is a^competent witness, although by the statute (<?) the party who 
discovers the bribery of another is exempted from an action, and the witness 
intends to avail himself of this exemption by way of defence to an action 
pemiyig against himself for bribery committed at the same election (ft). No 
one, however, can be a witness for another whilst he is a party to the record. 
But a co-defendant may be rendered competent by entering a nolle 
prosequi ( c ) ; and if there be no evidence to charge one co-defendant in 
trespass, he maybe acquitted under the direction of the court, and give evi- 
dence in the cause. 

In criminal cases it is perfectly clear that an accomplice is a competent 
witness, previous to his conviction of a crime which takes away competency, 
in all cases, whether of treason (<i), felony ( e) 9 or mere misdemeanor (f ) : 
the doctrine is founded on obvious grounds of policy (*/), and, perhaps, of 
necessity. It is also perfectly settled that no promise of pardon, whether it 
be absolute or conditional, will render an accomplice incompetent (A). In 
some instances accomplices are strictly entitled to pardon. Such was 
formerly the case with approvers, upon conviction of their associates (t). 
The practice of admitting an approver to. appeal (a matter purely within the 
discretion of the court) had become obsolete in the time of Sir Matthew 
Hale (A), who observed that more mischief had arisen to good men from 
these approvements, upon false accusations by desperate villfyn^ than 
benefit to the public by the discovery and conviction of real offenders. 
Since theft discontinuance, and before their final abolition (Z), the doctrine 
of approvements had become more a matter of curiosity than use ( m ). 
Although an approver was sworn to the truth of his appeal («), yet it seems 
that he was not a competent witness upon tha^ trial. For this proceeding 
have been substituted the enactments of general statutes, and the reasonable 
and equitable practice of admitting an accomplice to give evidence under a 
conditional promise of pardon, in case he make a fair and impartial dis- 
closure. # 


In criminal 
proceed- 
ings. 


Compe- 

tency. 


{x) 1 T. E. 296. . 

(y) 7 T. E. 601. 

(z) See Rich v. Topping , Peake’s Cas. 
224. Esp. 117. 

(а) 2 02. c. 24. 

(б) RtSITv. Rawlings, Say. 209. How - 

ard v, Shipley , 4 East, 180. Edwards v. 
Evans, 9 East, 431, Phillips v. Fowler , 
Say. 289, 290. c 

(.c) Man v. Ward, 2 Atk. 229. 

(d) R. v, Tonge , Keb. 17. 1 Hale, 
P. C. 303. 7 T. E. 709. 

(e) Leach, C. C. L. 133. R. v. Dr. 
Dodd, Leach, C. C. L. 141, R. v. West - 
beer , Ibid. 12. 

(f) 2 Haw. c. 46. JR. v. Cross, 12 
Mod. 520, where the thief was a witness 
against the receiver. See R . v. Teal , 1 1 
East, 309 : supra note (p). 

(g) 1 Hale, *303. 

(A) Tenge's Case, \ Hale, 304. Layer's 


Case, 10 St. Tr. 259. Lord Hale seems to 
have been of a different opinion in case 
of a pardon promised for witnesses against 
others, 1 Hale, 304; 2 Hale, 280; and in 
the case of an approver, 1 Hale, 303. 

(i) Cowp. 339. Leach, C. C. L. 140. 
But now by^fche stat. 69 G. 3, c. 46, ap- 
peals by approvers, as well as others, arc 
abolished. 

(k) 2 Hale, 22 6. 

(0 By the stat. 59 G. 3, c. 46. 

(to) If there were a dozen appellees, 
the approver was bound to fight them all 
if they waged battle ; Haw. b. 2, c. 24, 
s. 24. 2 Hale, 233, 234. 9 Inst. 130. 

But as he had the power to make his own 
selection, there was room for the exercise 
of much discretion. 

(w) Staundf. lib. 2, c. 56, p. 145. 
1 Hale, 303; but see Layer's Case, 10 St. 
Tr. 269. 
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These statutes, in cases of coining, robbery^ burglary* housebreaking, tthil 
horse-stealing (o), enact, that i£an offender i^ing out of prison shall discover 
two or more persons who have committed the like offences, he shall be en- 
titled to a pardon of the offences respectively specified in those statutes ( p ). 

These statutes, and also others which protecttan offending party who dis- 
covers another offender, ^eem to make the latter a competent witness by 
legislative declaration ; for if he were not to be a competent witngss, the pro- 
visions of the statutes would be almost nugatory and useless ; it would be 
holding out an inducement to offenders to make a discovery, and when 
made, they would be precluded from the benefit of it (g). 

In present practice, where accomplices make a full and fair confession of 
the whole truth, and are in consequence admitted to give evidence for the 
crown, if they afterwards give their testimony fairly and openly, although 
they are not of*right entitled to pardon, the usage, lenity, and |>ractiee of 
the court is to st&y the prosecution against them ; and they have an equi- 
table title to a recommendation to the king’s mercy (r). 

Under such circumstances, there can be no doubt, as to the competency of 
the accomplice, upon any principle ; the condition is not that he shall convict, 
nor even that he shall give evidence unfavourable to any prisoner, but that 
he shall make a fair disclosure of what he knows. The credit to be given to 
such e. witness is for the consideration of the jury: the acknowledged turpi- 
tude of the witness must necessarily stamp his testimony with suspicion ; and 
it is to be the more carefully watched, since such a witness lies under a 
strong temptation to Substantiate the account which he has already given, 
in the hopes of pardon, and is likely to suppose that his object will be gained 
by a conviction, and may be frustrated by an acquittal. 

No accomplice can be examined against his consent, for he is not bound to 
criminate himself* Where he is willing to give evidence, it seems to be the 
more proper course not to include him in the indictment (s). The practice is 
(where the accomplice is in custody), for the counsel for the prosecution to 
move that the accomplice be allowed to go before the grand jury, pledging 
his own opinion, after a perjjsal of the facts of the case, that his testimony is 
essential (£). The admission of the party as a witness, amounts to a promise 


(o) Robbery, 4 W. & M. c. 8, s. 7. 
Coining, 0 & 7 W. 3, c. 17, s. 12. Bur- 
glary, housebreaking, and private stealing, 
10 W. 3, c. 23, b. 5 ; repealed by the 7 &c 8 
Geo. 4, c. 27* 6 Ann. c. 31, s. 4. Uttering 
counterfeit money, 15 Geo. 2, c. 28, s. 28, 
which extends to such offences only. Ille- 
gally buying or receiving stolen lead, iron, 
or other metals, 29 Geo. 2, c. 30 ; repealed 
by the st. 7 & 8 Geo. 4, c. 2%: 

(p) See 4 Comm. 330, 331. 

(g) See Lord Ellen borough’s observa- 
tions in Heward v. Shipley , 4 East, 180; 
Hush v. Raiding y Say. 289; JR. v. Rock - 
woody 4 St. Tr. 684-6 ; R. v. Teas dale, 
3 Esp. 68; Mead v. Robinson, Willes, 
422; where it was held, that the legisla- 
ture, by holding out inducements, and 
offering an indemnity, intended to make 
the discoverers legal witnesses. And 
Philips v. JFowlery 8 Geo. 2, cited Willes, 
425; R . v. Lockup, 9 Geo. 2, B. R. MSS. 
cited Willes, 425, in the note; where, in 
a prosecution for penalties under the stat. 


9 Aim. c. 14, s. 9, the loser of money at 
ctfrds was held to be a good witness to 
prove the loss. So in R . v. Johnson , cited 
ibid. See Interested Witness. 

(r) R. v. Ruddy I^eacli, C. C. L. 140, 
per Lord Mansfield, Cowp. 339. And 
see R. v. Lee, 1 Russ. 6c R. 261. 

($) 1 Hale, 305. Lord H ale t here says, 
the witness is never indicted ^W^ause that 
weakens and disparages his testimony, but 
possibly does not whplly take away his 
testimony. Sec 2 Hale, 234. It is said 
that if a defendant accuse himself, he may 
be a witness against his companion. See 
Sir JPercy Cresby's Case , 19 J. 1. Noy’s 
Rep. 154. 

(t) If, however, an accomplice be taken 
- before the grand jury by means of a sur- 
reptitious order, the indictment will still 
be valid. R . v. JDodd, Leach, C. C. L. 184. 
And it seems to be a general rule, that the 
mpans by which evidence was obtained 
will be no objection to the Evidence itself. 
A justice of the peace has no authority to 
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of Tecommemlation to mercy, ifpon condition of his making a full and fair 
disclosure of all the circumstances of the crime. 

An accomplice, as it seems, is a competent witness, and may be examined, When in- 
if he be willing, although he is indictecUalong with others, provided he be not with 

* put upon his trial at the sai^e time with the others (u): for an indictment 
against several, is several as to each ; so he is if lj,e has pleaded guilty, or 
been separately convicted, provided judgment has not been pronounced upon 
him for an offence which disqualifies him (a:). So an accomplice is a compe- 
tent witness for his associates, as well as against them, although they be 
sev^fglly indicted for the same offence (y), whether he is convicted or not, 
provided he be not disqualified by a judgment. 

By a breach of the condition the accomplice forfeits his claim to favour, 
and is liable to be tried and convicted (z) upon his confession. 

Where there is no evidence, or but slight evidence, against ofie of the parties 
upon his trial, the court will sometimes direct the jury to $ive their verdict 
as to him, and upon their acquittal of him to admit his testimony (a). 

With respect to the force and effect of such testimony, it must, from its Force of 
very nature, be regarded with great jealousy and suspicion. It is hard (Lord 
Hale observed) ( b ) to take away the life of any person upon the evidence of a 
particeps criminis , unless there be very considerabl^circumstances which may 
give the greater credit to what he swears. In strictness of law, indeed, a 
prisoner may be convicted on the testimony of a single accomplice (c) ; 
since, where competent evidence is adduced, it is for the ju^y to determine 
on the effect of that evidence. In practice it is usuaf to direct the jury to 
acquit the prisoner, where the evidence of an accomplice stands uncorrobo- 
rated in material circumstances ; but this it is said is a matter resting en- 


\ such testi- 
mony. 


tirely in the discretion of the court (d ). r 

pardon an offender, and to tell him he shall R. v. Durham §* Crowder, Leach, C. C. L. 
he a witness at all events against others. 538. Lord Kenyon’s observations in Jor- 
R. v. Rudd , Leach, C. C. L. 140; Cowp. daine v. Dashhrooke, 7T.R.601 ; 1 Hale, 
331. P. C. 303, 304, 305. # 

(a) Qu. and see 1 Hale, 305 supra ( d ) It seems to be clearly settled, that 

note (*). See also R v. Ellis , Macnall. 53. a prisoner may be convicted on the tin- 

(.r) Lee v. Garnet, Cowp. 1. confirmed * testimony of an accomplice. 

(?/) 2 Hale, 280, cites the case of But as a rule of discretion and in practice, 

Billmore, Gray, and Harbin, and Gunston it is said, that he ought not to be con- 

v. Downs, 2 K. A. 685, pi. 3. That is, victed unless the testimony of the ac- 

ns it seems, where they are severally tried complice receive material confirmation, 

for an offence several in its nature ; for in Regarding the rule as one of discretion 

such case it seems to make no difference and not of strict law, it can scarcely be 

whether they are severally or jointly in- understood that it i9 a rule which the Judge 

dieted. may enforce or disregard at his option, 

( 2 ) In a late instance, a prisoner who but rather that it belongs to the court to 

had made a confession, after a represen- decide, under the circumstances of each 

taiion madejjo him by a constable in the particular case, whether they supply ama- 

gaol, that ms accomplices had been taken terial confirmation of the accomplice’s tes- 

into custody, which was not the fact, and timony. Now, though circumstances may 

who, after having been admit{pd as a wit- be infinitely varied, the principle on which 

ness against bis associates on a charge of the rule is founded, and by which it is to 

maliciously killing sheep, upon the trial be applied, remains the same. The rule 

denied all knowledge of the subject, was is devised for the protection of the ac- 

afterwards tried and convicted upon his cused. Independently of the rule a jury 

confession. R . v. Burley, cor, Qarrow, B. would not he warranted in convicting 

Leicester Lent Assizes 1818. And the upon the testimony of an acconfplice, with- 

conviction was afterwards approved by all out bcipg satisfied that his testimony was 

the Judges. MSS, C. true. But even assuming them to be so 

(a) 1 Sid. 237; Trials per Pais, 148. satisfied, the rule intervenes to the protec- 

Style,401. 12 Ass. 12. 34. 2 Haw. c. 40, tion of the accused, and requires that 

s. 98 ; Sav. 34. they shall not convict him unless their 

(5) 1 Hale, £.C. 305. belief is at least in part founded on con- 
ic) R, y. Alt wood, Leach, C. C. L. 521. siderable circumstances (acceding t# Lord 
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Hale) proved aliunde , which coincide with 
his testimony, and add credit to it. For 
coincidences in testimony and circum- 
stances, when they consist in particulars 
which were bSyond the reach of premedi-, 
tat ion, may not only sanction but compel 
belief In the particular statement made by 
the worst of men. But the$ the question 
arises, is any distinction to be made as to 
the nature of the crrcumstances in respect 
of which confirmation is required — is It 
sufficient that the accomplice be confirmed 
simply as to the corpus delicti , or are some 
confirmatory circumstances essential as to 
the identity of the offender ? The object 
of requiring confirmatory evidence must 
either be to create such a degree of confi- 
dence in the sincerity of the accomplice as 
to render him generally credible even as 
to statements in respect of which he is 
not confirmed, or to exglude the proba- 
bility of his attempting to deceive in the 
particular transaction which he details. 
If the latter be the true principle, some 
confirmation as to the agency of the 
accused should seem to be essential ; for 
where there are no circumstances inde- 
pendently of the testimony of the accom- 
plice to implicate the accused, the con- 
viction must necessarily rest on the cre- 
dibility of the witness. From the language 
of the Judges on the subject, and particu- 
larly that of Thomson, L. C. B. (in the case 
of It. v. Swallow, cited below), it should 
seem that confirmation as to the circum- 
stances of tfee offence without any as to 
the identity of the offender is sufficient, 
provided of course the jury be induced to 
give credit to such a witness. The same 
inference may it seems be drawn from 
those cases where it has been held, that 
where several are jointly tried, and there 
is confirmation only as to some, others 
may be convicted as to whom there is no 
confirmation. See R. v. Jones , 2 Camp. 
133, cited below, and R. v. JDawber , 
3 Starkie’s C. 34, and the point is stated to 
have been expressly decided by the Judges 
in J BirketVs Case , Buss. Sc By. C. C. L. 
232. It must be admitted, that even as- 
suming that it is sufficient to confirm by 
circumstances the general credibility of 
the accomplice, yet that mere confirmation 
as to the circumstances of the offence, 
although! t may show the accuracy of the 
accomplice’s recollection, Usually affords 
a very imperfect test of his sincerity. The 
ordinary motive to deceive, by which an 
accomplice would be infiuenoed, is the 
hope of saving himself, and, it may be, a 
friend who participated in the offence, by 
the conviction of an innocent person ; and 
the temptation is to misrepresent not as 
to the circumstances of the offence, but 
merely as to the agents who committed it. 
As it is bis obvious interest to acquire the 
confidence of the jury, it is plain that the 
mere accuracy of^his details of the corpus 
delicti can seldom generate any reasonable 
decree of confidence in his general since- 


rity. (On the other hand, whatever be the 
rule ff law on the subject, it seems that 
such circumstances as tend to implicate the 
accused, independently of the testimony of 
the accomplice, are of far greater weight 
than those which merely confirm him as to 
the detafls of the offence, whether the ob- 
ject be to confer general credibility or to 
exclude the apprehension oi r deceit in the 
particular case. If d istinct^proof were to 
be given aliunde , that the offence had been 
committed by tioo persons at the least, even 
this would effectually exclude a suspicion 
which might otherwise obtain, viz. tffat the 
witness sought to secure impunity ro him- 
self by imputing guilt exclusively his own 
to another; still a doubt might remain whe- 
ther to save a guilty friend he did not in 
his statement substitute an innocent party; 
and it would be difficult to extract such a 
degree of confidence from his mere detail 
of the res gestce , however accurate, as would 
warrant belief In his mere unconfirmed 
statement, though such an apprehension 
might to a great extent, or even entirely, 
be removed by circumstances which af- 
fected the prisoner personally. It would 
be easy for an accomplice to convict an 
innocent substitute for a guilty party, were 
no evidence requisite to connect the latter 
personally with the offence, but exceed- 
ingly difficult to do so were his powers 
of effecting mischief to be limited to those 
against whom circumstantial evidence ex- 
isted, independently of his testimony and 
beyond the reach of his artifices. It may 
be said, that if personal confirmation were 
essential, and several prisoners were tried 
at the same time, as to some of whom 
there was personal confirmation, but not 
as to the rest, the jury would be bound to 
acquit the latter, though they convicted 
the rest, and that it would be inconsistent 
that on the testimony of the same witness 
they should believe him as to part and 
no % t as to the rest of his story. The answer, 
however, is obvious, that if the rule be 
regarded, as it must be, a technical and 
artificial one, to be applied in protection 
of a prisoner even though the jury should 
think the witness faith-wortliy, there 
Would be no inconsistency in convicting 
A. as to whom there was personal confir- 
mation,. and acquitting B. a s to w hom there 
was none ; the inconsistency^fould not be 
greater than if both A . and JB. were to be 
acquitted, though the jury believed the 
witness, bec&use there was no confirmation 
as to either. Indeed a greater degree of 
inconsistency might result from the oppo- 
site doctrine. For personal confirmation 
being unnecessary, if A • and JB. were to 
be tried together, and there were confir- 
mation as to A . but none of any kind as 
to B the latte* might nevertheless be 
coavicted if the witness were confirmed as 
to A. and derived credit from such con- 
firmation; and yet if they were to be tried 
separately, then, notwithstanding the 
faith-wort hi ness of the witness, vet. if 
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there were no confirmation the jury t ught 
to acquit B. ; so that B. might be jfiablc 
to be convicted or acquitted accordingly 
as he was tried jointly with A . or sepa- 
rately. It is also observable, that if mere 
confirmation as to the facts immediately 
connected with the commissio# of the 
crime were sufficient, the rule would he of 
little importance, for it rarely happens that 
there is not ^me confirmation as to the 
corpus delicti* 

The following are the principal authori- 
ties on the subject.— the case of At- 
Robins , cor. Duller, Leach, C. C. L. 
521, 3J edit., the accomplice was con- 
firmed as to the circumstances of a high- 
way robbery, as to the conversation which 
took place at the time, and as to the num- 
ber of robbers, but there was no evidence 
as to the Identity of the other two. The 
jury having found the prisoners guilty, 
the learned Judge referred the question to 
the consideration of the Twelve Judges, 
on the doubt whether the evidence of an 
accomplice, unconfirmed by any other evi- 
dence that could materially affect the case, 
was sufficient to warrant a conviction, and 
the Judges unanimously held, that the con- 
viction was legal, and sentence of death 
was passed. It is remarkable, that in 
this case the Judges, at least the learned 
Judge who tried the prisoners, did not 
conceive the confirmation as to the corpus 
delicti to be that which could materially 
affect the case. In the subsequent case of 
Barham Croxoder , Leach’s C.C.L. 538, 

3d ed. which occurred very soon after- 
wards, it was held that the prisoners Were 
properly coriVicted of a burglary on the 
sole testimony (as far as regarded the 
prisoners personally) of a pawnbroker, 
who had for years been a common re- 
ceiver of stolen goods. The court seem 
in this case, as well as the former, to have 
decided on the ground that no confirma- 
tion as to the prisoners was necessary, 
and that the evidence of an accomplice 
might be left to a jury, though it was en- 
tirely unsubstantiated by any other evi- 
dence. It was, however, observed, that 
Fleming the witness, &as to be considered 
ns an accessory after the fact, rather than 
ns an accomplice* If the opinion of the 
Judges in this case is to be considered 
as founded wft»the assumption that Fle- 
ming was to be regarded as an accom- 
plice, the decision seems to go the full 
length of wholly dispensing with the ne- 
cessity for confirmation, even as a discre- 
tionary rule, for there was no confirmation 
whatsoever of the witness as far as ap- 
pears, not dven as to the corpus delicti : 
and though it is reported to have been 
said in that case, that the practice of re- 
jecting an unsupported accomplice was 
rather a matter of discretion with the 
court than a rule of law, yet it is diffi- 
cult to understand how it can be looked 
upon us any rule* at all, if it may be ut- 
terly dispensed with and disregarded. In 


other instances, some confirmation of the 
testimony of an accomplice has been ad- 
mitted* to be necessary. In the case of 
The King v. Bespard, Howell’s St. Tr. 
jrol. 28, p. 346, the Attorney-general (Mr. 
Perceval) says, a It shall not be contended 
by us that an accomplice does not require 
to be confirmed by collateral testimony, be- 
fore a jury should implicitly give him cre- 
dit.” And he adds, * The confirmation 
that is required for an accomplice, is to 
show that the story as related by him coin- 
cides with other circumstances which are 
by unexceptionable testimony proved to 
have existed, and where such circumstances 
falling in with the testimony of the accom- 
plice cannot so easily be accounted for by 
any other supposition than that of the 
truth of the story.” In the case of The 
King v. Jones , 2 Camp. 132, Lord Ellen- 
borough says, f No one can seriously 
doubt that a conviction is legal, though it 
proceed on the evidence of an approver 
only. Judges in their discretion will ad- 
vise a jury not to believe an accomplice 
unless he is confirmed, or only in as far as 
he is confirmed ; but if he is believed, his 
testimony is unquestionably sufficient to 
establish the fact which he deposed.” In 
the case of The King v. Stoalloto and 
others, York Trials, 1813, p. 16, Mr. Baron 
Thomson stated to the jury as follows:— 
lt If an accomplice is materially con- 
firmed in his evidence by such testimony 
as the jury think is unimpeachable, then, 
notwithstanding the character in which 
he stands before them, he is to be neard 
and to be credited by them. And you 
were rightly also informed, that it was not 
necessary an accomplice should be con- 
firmed in every circumstance he details 
in evidence — that would be almost a matter 
of impossibility ; and if every circumstance 
to which he has spoken could be confirmed 
by other evidence, there would hardly be 
occasion to take the accomplice from the 
bar as a prisoner to make him a witness 
here : that is certainly too much to be ex- 
pected, and never is required. It is quite 
sufficient to see that in some material facts 
the witness who shall have been an accom- 
plice, is confirmed to the satisfaction of a 
jury; and that confirmation need not be 
of circumstances which go to prove that 
he speaks truth with respect to all the 
prisoners, and«fcrith respect to the share 
they have each taken in the transaction ; 
for if the jury are satisfied that he speaks 
truth in those parts in which tliey see 
unimpeachable evidence brought to con- 
firm him, that is a ground for them to 
believe that he speaks also truly with re- 
gard to the other prisoners as- to whom 
there may be n* confirmation.” 

In the case of Birkett and Brady , Russ. 
Sc Ry. 251, it is stated that the Judges were 
of opinion, that an accomplice did not require 
confirmation as to the person he charged, 
if he was confirmed as to the particulars 
of his story. 
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Must be 
pleaded. 


ACCORD# 

An Accord and Satisfaction, before the late alterations in the rules of plead- 
ing, was evidence in an action upon <he case, under the general issue ( p ) but 
in an action of trespass a special plea was netftssary, as it now is generally. 
An accord must be shown to have been received in full satisfaction of the 
thing demanded (q ) ; and although the plaintiff has agreed do take it in 
satisfaction, it will not be a bar to the action, unless it operate in satisfac- 
tion (r). A less sum cannot operate in satisfaction of a greater (s) ; but it 
is otherwise where an additional security is given for the payment ofi^f less* 
sum by a third person ( t ). So if a debtor assign over all his effects to a 
trustee, to raise a fund for the payment of a composition to his creditors (w), 
the general rule is, that the court will see that there has been a reasonable 
satisfaction (v). 9 

As accord and satisfaction must be specially pleaded, the evidence must 
of course depend updh the nature of the plea, and the issue taken. 

When the accord has been proved by means of a witness, or by the admis- 
sion of the other party, the performance of the terms accordingly must also 
be proved where it is executory in its nature. After evidence of an agree- 
ment between the plaintiff and defendant, with other creditors of the defen- 
dant, to accept a composition in satisfaction of their respective debts, to be 
paid within a reasonable time, it would not be sufficient to prove a tender, 
and a refusal on the.part of the plaintiff to accept the composition (x). If 


So it has been held, that if an accom- 
plice be confirmed as to one or more of 
several prisoners, another as to whom there 
is m> confirmation may legally be con- 
victed on his testimony. Thus in It . v. 
Jones , 2 Camp. 133, Lord Ellenborough 
observes, “ Within a few years a case 
was referred to the Twelve Judges, where 
four men were convicted of burglary on 
the evidence of an accomplice who received 
no confirmation concerning any of the facts 
which proved the criminality of one of the 
prisoners ; but the Judges were unanimously 
of opinion that the conviction was legal, 
and upon that opinion they all suffered the 
sentence of the law.” The same was ruled 
by Bayley, J. in the case of The King v. 
Dauber , 3 Starkie's C. 34. In the late 
case of JR. v. Wells andotherSy 1 Mood. & M. 
C. 326, on an indictment against a princi- 
pal and accessories, the testimony of an 
accomplice was confirmed as to the acces- 
sories, but not as to the principal, and it 
was held that both principal and accesso- 
ries ought to be acquitted. 

For further observations on this impor- 
tant subject, the reader is referred to a 
very able essay, written by a gentleman 
of the Irish bar, intituled, “ Observations 
on the Confirmation of the Testimony of 
Accomplices; ” the object of which i9 to 
show, that in principle s6me confirmation 
as to the personal id-entity of the prisoner 
is necessary to warrant a conviction. 

(p) Huxham v. Smith , 2 Camp. 19. 
Lane v. ApplegatCy 1 Starkie’s C. 97. 
Par amor e v. Johnson , 1 Lord Raym. 5G6; 
12 Mod. 376. It is always a good plea 


where the action is founded on a covenant, 
with subsequent damages, secus where the 
debt arises tempore confectionis script L 
Blalie's Case. 6 Co. 44. Accord and satis- 
faction by one, is a bar for all ; Com. Dig. 
Accord, [A.] 1. 

(q) See Com. Dig. Accord, [B.] 1. 

(r) See Edgcombe v. It odd, 5 East, 294, 
as to what amounts to a legal satisfaction ; 
and Com. Dig. Accord, [B.] 1. A judg- 
ment without satisfaction is no payment, 
Tarlcton v. Allhusen y 2 Ad. & Ell. 32. An 
executory agreement may, after branch, be 
discharged by accord and satisfaction, B. 
N. P. 152; or by a valid agreement, substi- 
tuting a new cause of action for the old, 
Case v. Barker ; T. Ray. 450. 

(js) Fitch v. Suttony 5 East, 230. Lynn 
v. Bruccy 2 II. B. 317. Heathcote v. 
CruikshankSy 2 T. R. 24. Vid. infra , 
note (or). 

( t ) Steinman v. Magnus , 11 East, 300. 

\u) Heathcote v, Cruiftsfimnhs, 2 T. It. 
24. 

(v) Cumber v. Wane y Str. 426. P inner s 
Case f 5 Bfep. 117. Co. Lit. 112. b. Vid. 
infra , note (a?). 

(a?). Heathcote v. Cruihshanks , 2 T. R. 
24. This was on demurrer to a plea. 
Where there is an ngreement'to pay money*” 
in satisfaction, it is not enough to show 
that he has always beep ready to pay it, 
or a tender and refusal. Com. Dig. Xc- 
cord, [B.] 4. Peytons Case> 9 Rep. 
79. b. But in Bradley v. Gregory , 2 Camp. 
383, it was held that a creditor who had 
agreed with other creditors to execute a 
composition deed, with a release, on rceeiv- 
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a plaintiff in an action agaiiAt several for a tort accept a sum from one to 
forego the action, he cannot, it seems, proceed against the rest(^). 


ing a composition, secured partly by the 
acceptances of a third person, and partly 
by those of the debtor, could rfct, after a 
tender and refusal of the acceptances, sue 
for the original debt, on the ground that 
the agreement operated as satisfaction. 

See further on this head. Cumber v. 
Wane, Str. 426, where it was held that a 
payment of a promissory note for 5 l. could 
be' satisfaction of a debt of 15 L ; Fitch 
v. Sutton ,5 East, 230, above cited ; Hears-, 
lake v, Morgan , 5 T. R. 513, where it was 
held that the defendant might plead that 
he indorsed a promissory note, of which he 
was payee, to the plaintiff, in satisfaction 
of the demand. The giving the security 
of a third person for ‘part of a debt only, 
us for part of a stipulated composition, 
will be no bar. ( Walker v. Seaborne , 1 
Taunt. 526.) But if, upon the faith of an 
agreement amongst creditors to take less 
than their whole demand, a third person 
becomes surety for the amount, a creditor, 
after receiving the amount, cannot sue the 
debtor, because it would be a fraud upon 
the surety. Steinmanv. Magnus, 2 Camp. 
124; 11 Bast, 300. If creditors agree 

to give time to their debtor for payment 
of their respective debts, and to take his 
promissory notes for their amount, they 
cannot, unless the agreement has been 
broken by the debtor, sue him for the 
amount. Boothbey v. SBwden, 3 Camp. 
175. See Cranley v. Hillary , 2 M. Sc S. 
122. Brddley v. Gregory, 2 Camp. 
383. The defendant agreed to accept 
a sum to be paid on a day fixed, and a 
cognueit for the residue ; after the day 
passed, the money not being paid, lie issued 
execution against the plaintiff for the whole 
amount; the plaintiff obtained a Judge’s 
order for his discharge from the arrest oil 
certain terms,hut which lie did not act upon, 
but brought Ins action for the taking In 
execution beyond the amount mentioned in 
the cognovit, and recovered large damages; 
the Court, on the gfbund of the damages 
being excessive, granted a new trial. Parke, 
J. held that the action was not main tain- 
able, the Judge’s order upon being drawn 
up being imthe nature of an agreement, and 
one of the terms being that the plaintiff 
should not bring any action for the impri- 
sonment. Wentworth v. Bulbcr, 9 B. & C. 
840. In an action against several, the de- 
fendants pleaded a former action brought 
by the plaintiffs for the same cause against 
one of the defendants, and that he paid a 
small sum into court, upon which the plain- 
tiffs taxed and received their costs up to 
that time, and afterwards discontinued the 
action, and the defendant received his taxed 
costs; it was held that the issue in the se- 
cond action, that the plaintiff accepted the 
said sftm and t^xed costs in full satisfac- 
tion, was not proved by the fact of the 
vol. ir. 


plaintiff having received tlitf costs only, and 
that the defendant by accepting the taxed 
costs had assented to the discontinuance of 
the action, power v. Butcher, 10 B. & C. 
329 It is not sufficient to show that the 
plaintiff agreed to receive a composition, 
and on the defendant’s assigning particular 
debts to creditors to execute a general re- 
lease, and that all the other creditors ac- 
cepted the composition and executed the 
release, without proving a tender of the 
notes to the plaintiff. Cranley v. Hillary, 
2 M. & S. 120, and see Walker v. Seaborne, 
1 Taunt. 526. Oughton v. Trotter , 2 N. 
Sc M. 71. But it would *it seems be suffi- 
cient to show that theTiotes were tendered . 
Oughton v. Trotter, 2 N. Sc M. 71, and sec 
Bradley v. Gregory, 2 Camp. 383. Butler 
v. Hhodes , 1 Esp. C. 236. Creditors agreed 
to accept payment by the debtor’s cove- 
nanting to pay to a trustee of their nomi- 
nation one-third of his annual income; the 
creditors nominated no trustee, and the 
agreement was not ucted on, hut it was held 
that the agreement though not properly an 
accortl and satisfaction was a good defence 
under the general issue, it being a now 
agreement with the defendant, the consi- 
deration of which to the creditor was for- 
bearance by all the other creditors. Good 
v. Cheesman , 2 B. & A. 329. And where 
an agreement withcreditors Jjas beeiy>artly 
executed, and terms afterwards diseased 
with by a part only of the cr< ditors, it was 
held that a creditor party to the agreement 
but not to the dispensation could not sue 
for his original debt. Cock v. Saunders , 1 
B. & A. 46. The plaintiff and other credi- 
tors of the plaintiff agreed to take a com- 
position of 5 s. in the pound, payable by 
notes at four and eight months, but there 
being a dispute between the pluintiffs and 
defendants as to the balance due, the plain- 
tiffs promised to adjust their account with 
one of the defendants, and the defendants 
said they would do as the other creditors 
did; after some dispute as to the amount, 
the plaintiffs’ attorney offered to pay the 
composition on the sum claimed by the de- 
fendants, which was the sum really due; 
the plaintiffs’ attorney refused and claimed 
the whole balclfcce, and it was held that the 
plaintiffs, although no tender had been 
made, were entitled to no more than the 
composition upon the balance. Keay v. 
White, 1 Cr. & M. 748. But if the debtor 
wilfully prevent the creditor from receiving 
the benefit of the composition, the latter is 
remitted to his right. Garrard v. Wolver r 
8 Bing. 258. So such an agreement may 
be defeated by evidence of fraud, as if the 
debtor wilfully withhold from the creditor 
information respecting his estate.' Vine v. 
Mitchell, 1 M. & R. 337. 

( y ) JOufrcsne v. Hutchinson, 3 Taunt. 
117, 

C 
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18 ACCOUNT.— ADMISSIONS. 

An accord in respect of which a party ma*have remedy for a breach, is 
binding ( z ). 

An agreement after action brought for an unliquidated demand, by which 
the plaintiff Agrees to take a sum in v discharge of the demand, is a good 
consideration for a promise by the plaintiff to stjy the proceedings and pay 
his own costs (a). 

ACCOUNT. 

For the evidence to support a count upon an account stated see Assump- 
sit. — With respect to the evidence in an action of account little need be 
said, since the proceeding seems to be obsolete. The evidence depends 
upon the nature of the plea in bar, which alleges that the defendant never 
was bailiff or receiver to the plaintiff, or that he has accounted, or that the 
plaintiff has released him(£>), & c. 

Upon a plea ftig,t he was never receiver, the defendant cannot show that 
he received the money from the plaintiff by way of bailment, to deliver to 
another person, and tlifet he did deliver it accordingly; for he did receive 
the money although he was to be accountable only conditionally, and there- 
fore the evidence does not support the plea(c). Neither under such a plea 
can he give a release in evidence (df). The burthen of proof on such a plea 
lies upon the plaintiff (e). Where he charges the defendant as receiver by 
the hands of A., it is sufficient for hirn to prove that A . directed the defend- 
ant to borrow of another to pay the plaintiff, and that the defendant 
borrowed accordingly, and that A . gave his bond to the lender ( f ). 


ACKNOWLEDGMENT. See ADMISSION.— FRAUDS, STATUTE OF. 

. ACQUITTAL. See Vo l. I. P. II. tit. JUDICIAL INSTRUMENTS. 

ACTfbN, COMMENCEMENT OF, HOW PROVED. — See WRIT.— 

LIMITATIONS.— TIME. 

ACTS OF PARLIAMENT. See tit. STATUTE. 

ADMINISTRATOR. Sec tit. EXECUTOR. 


ADMISSIONS. 

It is a matter of obvious and daily remark, how much of the materials of 
evidence in ordinary practice is derived from the admissions, direct and 
indirect, of the parties themselves, and how difficult it would frequently be, 
if not impossible, to establish the truth by means of any other evidence. 
Evidence of this kind admits of great variety both in its nature and appli- 
cation. In many instances the admission is directly and expressly made 
with a view to establish the fact, and in order to supersede the necessity of 
any other proof; as wln^e it arises upon the face of the pleadings, or is 
made by matter of record ; or by specialty, by which the party i9 estopped 


(~) Cartwright v. Coolie , 3 13. & Ad. 701 . 
Au ucconl Is good with mutual promises to 
perform, although the tiiiug he not per- 
formed at. the time of the action. Com. 
Dig. Ac roau, [B.] 4. 

(a) Wilkinson v. Byers , 1 Ad. & Ell. 
100; and scmhle , per Littlcilnle, J., so it 
would in case of liquidated demand. A 
treaty is proved between two for the re- 
nunciation by the one of a light of action 
against thither : it is ub<> proved that the 


latter has repudiated all knowledge of such 
an agreement; the presumption is that 
none was concluded, and the former may 
sue on his original right. Smith v. Dickin- 
son, 3 B. & P. 630. 

( b ) 1 Roll. Ab. 121. 

(c) 2 Roll. Ab. 083. Selw. N. P. ft. 

Id) Willoughby v. Small > 2 Brownl. 24. 

(e) Hob. 3(3. 

If) Harrington v. J De^ne, Hobf3G. 



ADMISSIONS, NATURE 1 OF. ID 

from afterwards denying the^pdmitted fact. In other instances, although 
there be no direct and express admission fdr such a purpose, yet if a repre- 
sentation be made of any fact, with a view to influence the conduct of 
another, or to derive an advantage <b the party, and which cannot after- 
wards be denied without a^breach of good faith, such an admission will not 
only be evidence of the fact, but will usually pftclude the party who has 
made it from insisting upon the contrary. In such cates the admission 
does not operate merely as presumptive evidence of the actual truth of the 
fact, which must give way to positive proof of the contrary, but precludes, 
aflA as it were estops tke party , on grounds of policy, from repudiating his 
own representation, and renders the actual truth of the fact immaterial. In 
other instances again, such evidence rests simply on the presumption that 
the party would not have admitted a fact contrary to his own interest, 
unless it had been true: such admissions are frequently o£tfie most forcible 
nature, as in the case of a confession of guilt by a prisoner (g). It is 
a most general and extensive rule, that all a man’s acts and declarations 
shall be admitted in evidence whenever they afford any presumption 
against him: for it is to be presumed that he acted or spoke consistently 
with his knowledge of the truth. All presumptions founded upon a man’s 
conduct may be referred to this head, for a man’s acts and Conduct are in- 
dications which frequently afford presumptions as strong as express decla- 
rations ; the very silence of a party will frequently supply a strong in- 
ference ; as, for instance, where one makes a claim upon another, before 
witnesses, the justice of which the latter does not deny (A). 

The admissibility and effect of evidence of this description will be con- 
sidered generally, with respect to the nature and manner of the admission 
itself; and secondly, witli respect to the parties to be affectefl by ifr In 
the first place, as to the nature and manner of the admission, it is either 
mad e, first, expressly with a view to evidence ; or, secondly , with a view to 
induce others to act upon the representation ; or, thirdly , it is an uncon- 
nected or casual representation. In general, a party cannot contradict that 
by evidence which he has admitted on the pleadings ; nor can the jury find 
any fact contrary to such admissions, for they are sworn to try the matter 
in issue between the parties, so that nothing else is properly before 
them (/). 

It is a general rule that what is admitted on record must be taken to be 
proved, arid cannot be disproved (A). And also that whatever is plcudcd and 
not denied is to be taken us admitted (l). But it seems that where a party 


({/) Vide infra , Admissions in Chi- 
min a l Casks. 

( h ) See as to an admission by a de- 
fendant that his trade is a nuisance, It. v. 
Neville, Peake’s C. 01. Adfnissions im- 
plied from tbe acquiescence of a party, 
Neale v. Parkin, 1 Esp. C. 220. Doe v. 
I*ye, 1 Esp. C. 364. An admission that a 
debt was not due to an insolvent who had 
omitted to insert it in his schedule, 
Nieholls v. Doicncs , 1 M.fic It. 13. 

(i) B. N. P. 208. So the payment of 

money into court admits the character in 
which the plaintiff sues, and his right to 
recover at least to the amount of the money 
so paid. 4 T. M. 370. 2 T. K. 27d. See 

Ut. Pa i m kn t a n i o Vo i: u r. 


(7i) 13. N. P. 208. And' see Keans v. 
Ofjilvie , 2 Y. Sc J. 70. 

(/) Wimlmfh v. Tuilbois, Plowd. 48. 
2 Lutw. 1215. 13. N. P.208. In such case 
the jury cannot find to the contrary. 
2 Lutw. 12 Id. But no more is admitted 
than is stated. Williams v. Sills , 2 Camp. 
dOO. Watson v. King, 4 Camp. 27 2. 
Infra , tit. Covenant. Dunston v. 
Tresider, d T. It. 2. Infra tit. Tres- 
l'Ass. The plea of non-assumpsit does tiot 
admit any immaterial allegation in the 
inducement. Pc union v. JJnvison, 3 M. 
6c W. (542. Nor any title but such as is 
stated in tbe declaration. Where the de- 
claration states letters of administration 
which on the face of them me * id, the 
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in pleading admits, because he does not deity, a part alleged by the ad- 
versary, it is not to be taken as # if proved in evidence, so as to warrant such 
inferences aj might have been made had the fact been proved in evi- 
dence^). A plea of the general issue usually admits the title of the 
plaintiff to sue in the special character of executor or administrator (n ) ; in 
respect of a cause of action arising in the life time of the testator or testa- 
trix. In an acti%n by a husband and wife, the plea of the g^ieral issue 
admits the marriage (o). In an action on the case for negligent driving of 
a carriage by the defendant’s servant to the injury of the plaintiff's person, 
the ownership of the carriage and the fact of its having been driven byj&e 
defendant’s servant is admitted by the plea of not guilty (/j). 

An admission upon a plea does not operate as an admission with respect 
to the proof of an issue upon any other plea (5); and although the form of 
protestations is % still adhered to in pleading, for the purpose of precluding 
the inference (r) that the party pleading one matter meant to admit 
another, they seem to be but of little use at the present day. 

By letting judgment go by default the defendant admits a cause of 
action, and therefore he cannot afterwards insist on fraud on the part of the 
plaintiff (a). Where a plea to a count in indebitatus assumpsit is pleaded 
as to a precise sum, that sum, although laid under a videlicet , is admitted to 
to be due, and must be covered in order to warrant a verdict for the defend- 
ant (/). So where a party has solemnly admitted a fact under his hand and 
seal, he is estopped not only from disputing the deed itself, but every fact 
which it recites (a). Thus, if one deed be recited in another, which latter 


plea of the general issue does not admit a 
title sufficient to enable the plaintiff to 
recover. Adams v. Savage , 6 Mod. 134. 
A new assignment of unnecessary violence 
to a plea by the defendant of an entry to 
ahute a nuisance, admits the nuisance. 
Pickering v. Rudd y 1 Starkie’s C. 56. 

(m) Per Alderson, B. in Edmonds v. 
Groves, 2 M.&W. 642, supra . But note, 
that i t was unnecessary in that case to decide 
the point. The defendant pleaded, by way 
of set-off, that the plaintiff made liis pro- 
missory note payable to A . C., and that 
the administrator of A . C., indorsed it to 
the defendant. Replication that the sup- 
posed cause of action did not accrue to the 
defendant within six years. The making 
of the note and the indorsement were held 
to be udrnitted by the replication, and also 
that the defendant might avail himself of 
a memorandum of the payment of interest 
written on the note by APC* to bar the 
Statute of Limitations. Gall v. Copere , 

1 Ad. & Ell. 102. 

<n ) Sec tit. Executor. 

(0) See tit. Husband and Wipe. 

{p) Emery v. Clarke , 2 Mo. & Ry. 2^0. 
Taverner v. Little , 5 Bing. N. C. 678. 
Wolfe v. Beard Q. B. cited 2 Mo, & R. 
261 . 

(q) Vol. I. p. 337. Nor can a notice of 
set-off or particular of it be used as evi- 
dence on the other side. Ib. And Bee 
Miller v. Johnson,^ Esp. C. 602. St racy 
v. Blake , 1 M. & W. 168. The statements 4 
In a pica held bad on demurrer are not 


evidence for the plaintiff on the general 
issue. Montgomery v. Richardson , 5 C. 
& P. 247. Neither a plea nor demurrer 
to a bill in equity is evidence by way of 
admission against the defendant in another 
transaction. After a demurrer to a bill 
in equity overruled, the party may still go 
on and answer; and consequently the 
demurrer is not to be taken as an absolute 
admission of the facts charged. And on 
the same principle a plea in equity cannot 
be so, for it amounts merely to a state- 
ment of circumstances to prove that, sup- 
posing the facts charged to be true, the 
defendant is not bound to answer. Tom- 
kins v. Ashby , 1 M. & M. 32. A plea in 
a discontinued acti'ou is not evidence 
against the defendant in another action. 
Allen v. Hartley , Doug. 20. A de- 
murrer admits these facts only which are 
well pleaded. 

( r ) See Co. Litt. 124, b. Doct. Pi. 295. 
2 Will. Saund. 103, n. 1. Montgomery v. 
Richardson l , 5 C & P. 247. Firmin v. 
Crucifix, Ib. 98. 

(s) East India Company v. Glover , 
1 Stra. 612. 

(t) Cousins v. Paddon, 2 C. M. & R. 
547. But the plea is for this purpose 
divisible. Ib. And see Green v. Marsh , 
4 Dow, P. C. 609. 

( if) B. N. P 298. See Vol. I. Ind. tit. 
Estoppel. In other cases, although the 
parties may be estopped, the jury are not. 
Goddard's Case , 2 Co. 4, bt; B. N. P. 298. 
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is pwived to be executed by t^e party, the recital will be evidence of the 
execution of the recited deed (a?). In thd case of Shelley v. Wright (y) it 
was held that the obligor of a bond was estopped from averring against the 
obligee, that he had not received certain sums of money for the obligee, 
recited in the condition of ^he bond to have been so received by him. So a 
recital of|i lease in a deed of release is evidence df the execution of such a 
lease (z). •So the date of a lease is evidence that it was efecuted the same 
day (a). But the whole of a recital is to be taken ; and therefore if a 
patent be recited to be surrendered, and one relies upon the recital as proof 
of^Che existence of the patent, it will also be proof of a surrender (ft). Where 
a covenant to lay out a sum in an annuity recited that the covenantor had 
given a bond for the payment of the money, the recital was held to be 
evidence of the bond (c). The subscription of a paper by one as a witness 
is not of itself proof of acquiescence in the contents ( d ). . 

So in an .action against a master for not inserting the true consideration in 
an indenture of apprenticeship, the recital in that part of the indenture 
executed by the defendant, that A. B. put himself apprentice, &c. is evi- 
dence of the fact against the defendant (<?). So a grant to a corporation by 
a particular name is evidence as against the grantor, that the corporation 
was at that time known by that name (jf). But a recital will not operate as 
an estoppel, or as evidence against one who was neither a party to the deed, 
nor claims under a party (g). Although he may claim title under a deed 
containing such recital (h). Where a counsel in a cause admits a fact, 
even by inference, it is to be taken as proved (i). 

Secondly , there is a strong line of distinction between admissions or con- 
duct upon which ft party has induced others to act, or by means of which 
he has acquired some advantage to himself, and those admissions tvhich 
have been made without any reference to the matter litigated, and which 
are not immediately connected with it: in the former case the party is 
usually concluded absolutely by such an admission ; as where be makes an 


(a:) See tit. Recital. — Deed; and 
1 Salk. 180. The recital of an ancient 
charter in a modern one is evidence. Per 
Abbott, J. Gervis v. Great Western 
Canal Company, 5 M. & S. 78. 

( y ) Willes, 9. See also Cossens v. Cos- 
sens, Willes* R. 25. And see Sow man v. 
Taylor , 4 N. & M. 4204. Rees v. Lloyd, 
Wight. 123. 

(r) Per Holt, J. Ford v. Gregy , I 
Salk. 186. Com. Dig. Estoppel, [B.] 5. 
Crease v. Barrett , 1 C. M. & R. 919. 

(a) 1 Salk. 485. In trespass against 
a sheriff, a bill of sale, reciting the writ, 
the taking, and the sale of (he goods, is 
evidence against him of these facts. Wood- 
toard v. Larking , 3 Esp. C. 286. 

(ft) 2 Vent. 171. I Com. Dig. Evi- 
dence, [B.] 5. A recital in a bond that 
the parties had agreed to execute a bond 
in the sum of 500 /. does not confine the 
bond to that snm if actually executed in 
the penal sum of 1 ,000 L Inyleby v . Swift, 
3 M. Sc S. 4881 10 Bing. 84. 

(c) 2 P. Wins. 432. Marchioness of 
A nvandale v. Harris 

(d) 1 Esj». C, 67. Where a party exe- 
cuted a deed (lor raising money ou tm an- 


nuity) reciting a will, and that the trustees 
had not sold, and that he was in possession 
by their permission ; held that such ad- 
mission was evidence to show that he was 
not the legal owner of the estate. JJoe v. 
Coulthred, 2 Ner. & P. 105. 

(e) Burleigh v. Stibbs , 1 T. R. 465. 

{f) Mayor of Carlisle v. Blamire , 
8 East. 493. 

(i g ) 1 Salk. 186. Coni. Dig. Evidence, 
[B.] 5. Ibid. Estoppel, [A.] 2. But it 
may be secondary evidence where the ori- 
ginal is lost. -1 Salk. 286. Com. Dig. Evi- 
dence, [B.] o. But it operates against 
those who claim under the party. Fitz- 
gerald v. Eustace , Bac. Ab. Ev. 647. 2 P. 
Wins. 432. 

(A) A deed conveying an estate to J9., 
but to which B. is no party, recites the 
bankruptcy of A.; B. conveys the estate 
by a deed which contains no such recital ; 
the former deed is not evidence against B . 
of the bankruptcy of A . in a suit as to 
other lands. Doe v. Shelton , 3 Ad. & Ell. 
265. 

(i) Stracy v. Wake, 1 M. & W. 168. 
As to admissions hy an attorney, see tit. 

Attounev. 
c 3 
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admission for the purpose of trial (k). Wbcr ^ a inan has cohabited with a 
woman, and treated her in the p face of the world as his wife, he cannot 
afterwards object to a creditor who supplied her with goods, that she is not 
his wife (/). So where a man has held himself out to the world in a 
particular character, he cannot afterwards diveft himself of it, in order to 
claim that to which unde* the assumed character he is not entitled (hi)* A 
man who acquies&es several years in a commission of bankrupt, aod solicits 
the votes of creditors in the choice of assignees, cannot afterwards dispute 
the commission (n). So a petitioning creditor cannot dispute the debt in 
an action at the suit of the assignees (o). So^ a defendant is estopped, Hty 
the recognizance of bail entered into for him by the name by which he is 
sued, from pleading a misnomer, although he is no party to the recogni- 
zance (p) ; for in these and other such cases the party, by taking the benefit 
of the act, has 'conclusively adopted it* So a tenant cannot dispute his 
landlord’s title, nor can a copyhold tenant dispute the title of the lord of 
the manor (q)* A tenafit is concluded by the statement which he makes to 
his landlord, as to the time of entry (r). Respondents obtaining a respite of 
an appeal cannot afterwards object the want of notice of appeal (s). Where 
one being asked his name previous to the suing out of process, represents 
it to be John , he cani.ot, in an action of trespass against the sheriff, insist 
that his name is William (£). So where a man has made a deliberate admis- 
sion in rem ., by giving his promissory note, or by entering into a bond, 
or other obligation, for the amount of goods sold, he is conclusively bound 
by it in the absence of fraud, or perhaps, of mistake; for the very intent 
and purpose of the acknowledgment is, that it shall operate as conclusive 
evidence against the party (m). Where, however, a receipt has been given 
for ni^ney, K is not so conclusive but that the party may show that it was 
given under a mistake (a:), and that he did not receive the sum or thing in 
question* So a parish certificate is evidence, for all the rest of the world, 
against the parish which granted it, and conclusive as to the parish to which 
it was directed (yj. Where a plaintiff signed himself M Z>. it was held 
that lie was to be taken for a physician, and that he could not maintain an 
action for fees(z). So it has been said that proof of the bankrupt’s sub- 
mission to a commission is evidence against him of his being such (a), as, if 
he obtuin his discharge as a bankrupt under a Judge’s order (5). But the 


(A) Such an admission must either be 
proved to have beeu signed by the attorney 
mi the record, or by the authority of the 
party himself. See Vol. 1. and lnd* tit. 
Admissions. 

(/) Watson v. Threlkeld , 2 Esp. 037. 
Robinson v. Nation* 1 Camp* 245* Munro 
v. Re Chcmant, 4 Camp. 215. 

(•/a) Watson v. Threlkeld , 2 Esp. 637. 
Robinson v.Nahon, 1 Camp. 245. 

(n) Like v. Howe and Rogers , 6 Esp. C. 
20. JFtozcer v. Heehee, 2 Ves. 230. 

(o) Harmer v. Ravis , 1 Moore, 300. 

(p) Meredith v. Hodges , 2 N. R. 453. 

(q) Roe d .Nepean v. Budden , 5 B. A. 
026. See tit. Use and Occupation, 
and tft* Ejectment. 

(r) Roe d. Eyre v. Lambic y , 2 Esp. C. 
635* 

W JR* v. Justices of Carmarthenshire , 
4 B. & Ad. 503. 


(t) Trice v. IT arvpood, 3 Camp. 108; 
and see J Bass v. Clive, 4 M.& S. 13. 

(u) See Nash v. Turner , 1 Esp. C. 117. 
Solomonson v. Turner , 1 Starkie’s C. 51. 
Vid. infray Assumpsit. 

(a?) Stratton v. Rost all, 2 T. It- 306. 
Benson v. Bennett , 1 Camp. 394. Bristow 
v. Eastman, 1 Esp. C* 172. 

(y) 4T.lt 256. R . v. Headcom , Burr. 
S. C. 253. 

(z) Lipscombe v. Holmes, 2 Camp. 441. 
See Charley v. Bolcott , 4 X R. 317. 

(a) Haviland v. Cook, 5 T. R. 655. 

(5) Goldie v* Guns tone, 4 Camp. 381. 
Mercer v. Wise , 3 Esp. 219. Watson v. 
Wace, 5 B. & C. 153. Seeus, if he make 
the admission merely in a transaction with 
third persons. Heane v. Rogers , 9 B. C. 
577. « 
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mere surrender of the bankruj^ is not sufficient, because it is compulsory (c). 

The fact that a party has proved a debt under a commission of bankrupt is 
not even primA facie evidence, in an action by the assignees of the bankrupt 
against that party, of the requisites to support the commission ( d ) ; for a 
creditor has not the mean A>f knowing what was the evidence upon which 
the party jvas declared a bankrupt; and by provtng the debt he at most 
gives credit to the petitioning creditor, and the commissioners, that the 
former has not sued out a commission, nor the latter declared the party 
bankrupt, without proper grounds (e) ; and it is not reasonable that he 
shQtold be put to the dilemma of being barred by a certificate, or of being 
taken to have admitted that every act necessary to support the commission 
really existed. Such admissions ( f ), though they be conclusive, are not 
estoppels in the strict and technical sense, which, to be conclusive, must 
be pleaded ; but are conclusive upon the evidence, on the principles of good 
sense and sound policy ( g ). 

Thirdly . Where the admission or declaration is quite foreign to the ques- Col la torn 1 
tion pending, although admissible, yet it is not in general conclusive evi- admissions, 
denee; and though a party may, by falsifying his former declaration or 
oath, show that he has acted illegally and immorally, yet as he is not guilty 
of any breach of good faith in the existing transaction, and has not in- 
duced others to act upon his admission or declaration, nor derived any 
benefit from it against his adversary, he is not bound by it : the evidence 
in such cases is merely presumptive, and liable to be rebutted. Where the 
admission consists in a loose and careless declaration, if it be evidence at 
all, it is of little weight (A), Proof that B. has dealt with A. as the farmer 

(c) Per Ld. Ellenborough, 4 Camp. 382, a bond represented to a purchaser that it 

N either is he precluded by a petition to was a valid instrument, and would he paid 

the Chancellor to enlarge the time of sur- when due; he cannot afterwards set up as 

rendering. Mercer v. Wise, 3 Esp. C. 21 9. a defence that it was void, as having been 

Nor by an application to a commissioner given for a gaming debt. Davison v. 

to appoint an official assignee. Munk v. Franklin, 1 B. & Ad. 142. One of ucom- 

Clarke, 2 Bing. N. C. 299. inittee of a company empowered by Act of 

(d) Rankin v. Homer, 16 East, 191. Parliament to carry on certain works, is 

Stewart v,Richrnan, 1 Esp.C. 108 s . It had not estopped by having joined in making 

before been held, that the proving a debt calls on subscribers, or by payment of 

under a commission of a bankrupt estopped calls, from disputing their validity, if illo- 

the party from afterwards disputing it. gal ; for such calls being against law, no 

Per Lord Mansfield, Walker v. Newell , person could be misled. Stratford and 

cited 3 T. R. 322. Moreton Railway Company v. Stratton , 

( e ) Rankin v. Hmrner and another, 16 2 B. & Ad. 618. A relator who did not 

East, 191. But see Malthy v. Christie, concur in the election of the defendunt, 

I Esp. C. 340. Walker v. Burnell, Dougl. although he appeared afterwards to have 

303 ; 3 T. R. 321. acted and attended corporate meetings 

(/) See further Vol. II. tit, Pkesump- with him, may still sustain the application 

tion. An executrix who used the tes- for a quo wa^fanto. R . v. Denney, 1 B. 

tator’s goods as her own, and afterwards & Ad. 684 ; and see R. v. Clarke, 1 East, 

as her husband’s, cannot object to their 38. Seeus where he had concurred in the 

being taken in execution for the husband’s election of others at the time when the 

debt. Quick v. Staines, 1 B. & P. 293. same objection to the title of the elected, 

See tit. Sif brifp. A petitioning creditor and of which he sought to avail himself on 

cannot dispute the debt in an action by tlie motion, was made and overruled. v. 

the assignees. Harmer v. Davis , 1 Moore, Parkyn , 1 B. & Ad. 090; and see R . v. 

300. A distress on one as tenant is evi- Symonds, 4 T. R. 223. 22. v. Mortloch r, 

dence of the tenancy. Lord Falmouth v. 3 T. R. 300. 

Swann, 8 B. & C. 469. Where A. D, ex- (g) See the observations of Abbott, 
eluted a warrant of attorney in the name L. C. J., 5 B. & C. 156. 

of C. B., held that judgment was properly (h) Burr. 2057 ; 2 W r ils. 399; and 
centered up, and a Jl. fa . issued and exe- L*;rd Elieiiberough’s observations, 1 M. & 
c ii tod against him, by that name. Reeves S. 63G. 
v. Slater, 7 B. 6c C. 873. The obligor of 

C 4 
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of the post-horse duties is evidence in an acfion by A. against B., to prove 
that he is s o(i). Upon an indictment under the 27th of Eliz. for remaining 
in this kingdom forty days after taking orders from the See of Rome, proof 
that the defendant had officiated hdre as a Romish priest was held to be 
evidence of his having taken orders (A). 

In an action for non-residence, proof that the defendant has acted as the 
pftrson, is evidence against him that he is such (Z). In an action for not 
setting out tithes, proof that the defendant has paid tithes to the plaintiff is 
evidence of his title to receive them (m). An acknowledgment by the de- 
fendant that his trade is a nuisance, is admissible, although not conclusive 
evidence against him, upon an indictment for setting up his trade at another 
place (n). Proof that A. B., as the proprietor of a newspaper, had given 
security for the payment of the duties on advertisements, and had from 
time to time applied to the Stamp-office concerning duties on the paper, 
was held to be evidence that he was the publisher (o). A description by 
the party as to his situation is evidence against himself that he holds that 
situation ( p ). And therefore, on an information against a military officer 
for false musters, the returns themselves in which he described himself to 
be such officer were held to be evidence of the fact (<7). 

An advertisement by an auctioneer of the sale of the property of A . B . 
a bankrupt, is evidence in an action by him against the assignees that A. B. 
was a bankrupt (r). In an action for slandering the plaintiff in his pro- 
fession as an attorney, the words importing that the plaintiff was an 
attorney are evidence of the fact(s). 

Where a lessee covenanted that the lease should be avoided by his bank- 
ruptcy, proof of his submission to a commission was held to be evidence of 
bankfuptcjf without proof of any act of bankruptcy (Z). 

The oath of a party taken before the commissioners of the income-tax is 
evidence upon an information under the game-laws (it), but not conclusive. 
So the omission of a debt by an insolvent in his schedule is evidence against 
him, although it does not estop him from suing (.r), So in a suit between 
the lord of a manor and the devisee of a copyhold, the recital of the devise in 


(i) Radford v. McIntosh , 3 T. R. 682. 
And sec Peacock v. Harris , 10 East, 104. 
Lister v. Priestley, Wightw. 67. 

(A) R . v. Kerne , 2 St. Tri. 694. JR. v. 
Brommich, 2 St. 'IV. 966. 

( l ) Bevan v. Williams , 8 T. R. 635. 
(?/*) Per Lord Kenyon, 3 T. R. 635; 
4 T. R. 3C7, per Buller J. 

(n) R . v. Neville, Peake's C. 91. 

(o) R. v. Topham,4 T. R. 126. 

(p) R. v. Gardner , 2 Camp. 513. 

{q) Ibid. 

(r) Malt by v. Christie , I Esp. C. 340. 
Booth v. Coward , 1 B. & A. 677. lnglis 
v. Spence, 1 Cr. M. A R. 432. So where 
the defendant, with a view to a commis- 
sion, made affidavit that the party had 
become bankrupt. LeJbeVer v. Salt , 4 
Bing. G23. 

(s) Beirynian v. Wise, 4 T. R. 366. 
Pearce v. Whale , 5 B. &. C. 39; and see 
Yol. II. tit Libel. In a qui tarn action 
Against a collector of tuxes, it is not ne- 
cessary to give in evidence his warrant. 
Proof that he has acted as collector is 
sufficient. Lister v. Priestley , Wight w. 


67. Accounting with one as fanner of the 
tolls of a turnpike, who has assumed that 
character by consent of those concerned, 
estops the party from disputing the validity 
of his title, when suing by account stated 
for those tolls, Ptyicock v. Harris, 10 
East, 104. In an action against overseers, 
acts done by them in that capacity are 
evidence of their being overseers. Mer- 
rill's Lessee v. Whitechurch , Salisbury 
assiz. 1617. But they are not concluded 
by the acts of former overseers, without 
regular proof of their appointment. Or 
by the act of a co-defendant previous to 
the commencement of his overseership. 

{t) Doe v. Hodgson, cor . Abbott, L. 
C. J. Sitting after Easter T. 1823. 

(u) R. v. Clarke , 8 T. R. 120. So a 
return under the stat. 1 & 2 G. 4, c. 87, 
of corn in the possession of a party, as 
sold and delivered to B., does not pre- 
clude him from showing that it was deli- 
vered to D. ou account of B , but that B. 
was not to have possession before payment. 
Woodley v. Brown, 2 Bifrg. 527. 

(#) 3 Camp. 13. 
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the admittance is evidence of tlttp devise against the lord, although it would 
not have been so against the heSr^). . 

In an action for bribing of one who had a vote at an election, the very 
oder to bribe is evidence against the defendant that the party solicited had 
a right to vote(z). 

In tfee case of Morris v. Miller (a) it was held^that, in an action for 
criminal co^ersation, an admission by the defendant thath<#had committed 
adultery with the wife of the plaintiff was not sufficient, without proof of a 
marriage in fact. But when thi9 doctrine was urged in a subsequent 
cas e*(b) the Court observed, as to the case of criminal conversation, u To 
be sure, a defendant’s saying in jest, or in loose rambling talk, that he had 
lain with the plaintiff’s wife, would not be sufficient alone to convict him in 
that action ; but if it were proved that the defendant had seriously and 
solemnly recognized that he knew the woman he had lain with was the 
plaintiff's wife, we think it would be evidence proper to t>e left to a jury, 
without proving a marriage.” 

Answers in Chancery, as has been seen, operate as admissions upon oath (c). 
It seems, however, that an admission by the defendant, even to an answer 
in Chancery, is merely secondary evidence as to the execution of a deed, and 
therefore does not supersede the necessity of proving it by the subscribing 
witness, because a fact may he known to the subscribing witness, which is not 
known to the obliger, and he is entitled to avail himself of all the knowledge 
of the subscribing witness relating to the transaction (*/). But this objec- 
tion does not apply where the party enters into an admission with a view to 
the trial of the cause. And it has been held that a declaration by the lessee 
of a plaintiff in ejectment, that he has assigned a lease, is evidence of the 
fuct(e). 

So in some other cases, wlier$ the subject of admission is usually authen- 
ticated anti proved in a formal and solemn manner, and the existence of the 
fact includes legal considerations not likely to bte understood by the party, 
better evidence than lii 9 simple oral admission is frequently required ; as, 
where a prisoner upon an indictment for bigamy ha9 admitted the former 
marriage (f) ; for this, it lias been held (g), does not supersede the neces- 
sity of formal proof of the first marriage. 

A mere voluntary affidavit is evidence against the party who makes it as 
a confession (/*). bo, as has been seen in some cases, a bill in equity is evi- 


(?/) Lord Ray in. 735. 

Ur) Coombe v. Pitt , Burr. 158G; and 
llajy v. Curywiven, 2 Wils. 395. In both 
those cases the bribee was admitted to 
vote, which was held to he the strongest 
evidence of his right to vote; but Lord 
Mansfield and the rest of the Court (Burr. 
1590), held expressly that a man who 
had given money to another for his vote 
should not be admitted to say that he had 
no vote. 

(a) Burr. 2057. Qn. whether this is the 
same with the case cited 2 Wils. 399, un- 
der the names of Ur, Smith v. Miller ? 

(b) 2 Wils. 399. 

(c) Supra , Vol. I. tit. JUDICIAL In- 
S’iHUMKNTS. 

td) Per Le Blanc, J., Call v. j Dunning, 
4 Eifst. 53 ; Adbott v. Plumb , Dougl. 205. 
But it has been held, that a declaration by 


the lessor of the plaintiff in ejectment that 
he has assigned a lease is evidence of the 
fact. Doe v. Watson, 2 Starkie’s C. 230. 

(e) Doe v. Watson , 2 Starkie’s C. 230. 
But a party’s admission of having exe- 
cuted a bond 4bes not supersede the ordi- 
nary proof. Abbott v. Plumbe , Doug. 
205. 

(/) See tit. Polygamy. So where the 
plaintiff in assumpsit had admitted his 
discharge under an insolvent act, which 
was set up as a defence. See 3 Camp. 130. 
So an admission by the plaintiff at a 
tavern that he had been discharged as an 
insolvent was held to be inconclusive, as 
comprising matter of law as a ell as of fact. 
Summerset v. Adamson , 1 Bing. 73. 

(g) By Le Blanc, J., York Assizes. 

(h) Style, 446. Sacheverel v.Sacheverel, 
Buc. Ab. Ev. 628. An answer to a bill in 


Collateral 

admissions* 
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dence against the complainant (i). So a f>aper written by a defendant, 
though signed by a third person, is evidence against him (A), 
i * n e*™** 1 ftn Emission may be presumed, not only from the declaration 
°j of a party, £ut even from his acquiescence or silence. As, for instance, where 
the existence of the debt, or of the particular fight, has been inserted in his 
presence and he has not*contradicted it. So an acquiescence and endurance, 
when acts are Uone by another, which, if wrongfully done, me encroach- 
ments, and call for resistance and opposition, are evidence, as a tacit admis- 
sion that such acts could not legally be resisted (l). 

When notice to quit is served personally upon a tenant, and he makes no 4 
objection to the time specified in the notice, it isprimA facie evidence of ad- 
mission and acquiescence (m) ; but if the party cannot, or does not, read 
the notice when served, no such inference can be made(n). 

Evidence of this class declines by gradual shades, from the most express 
and solemn admissions down to expressions and acts which afford but remote 
and weak presumptions as to the particular fact in question ; for it has 
already been seen, that the conduct of the party himself who knows the truth 
of the fact, or who may be presumed to know it, is always evidence against 
himself. 

An admission made for the purpose, as it is usually termed, of buying 
peace, is not allowed to be taken advantage of for the purposes of evidence, 


Chancery filed against the defendant by 
a stranger, may be read to show the ad- 
mission of a particular fact, though it is 
not evidence of a judicial proceeding. 
Grant v. Jackson, bart. and others , Peake's 
C. 903. Aq. answer in Chancery, stating 
that Che defendant “ believes that H . M. 
was possessed of the leasehold premises 
mentioned in the bill/ 9 is evidence against 
him in an action of ejectment*torought by 
the executor of H . M. to show that the 
testator had a chattel interest in the pro* 
perty. Doe d. Dighy v. Steele , 3 Camp. 
116. The holder of a bill overdue 
gives in a blank schedule under an insol- 
vent act. This is not f such an acknow- 
ledgment that the bill has been satisfied 
as will discharge the defendant, the ac- 
ceptor. Hart v. Newman , 3 Camp. C. 1 3. 
See JR. v. Feversham , 8 T. R. 362. A let- 
ter by a party in which he speaks of a 
ship as his own ship, does not conclude 
him from showing that be used these ex- 
pressions as agent to a third person. TuU 
loch v. Boyd, Holt's C. 487. In assumpsit 
for a copyhold fine, the defendant i9 not 
estopped by the rent reserved by him on 
the premises from showing the real value. 
Lord Verulam v. Howard, 7 Bing. 327, 
and 6 M. & P. 148 ; and see Halton v. 
Hassell, 2 Str. 1042. 

(<) Vide ante, VoL I.Ind. tit. Judicial 
Instruments. 

(&) Alexander ▼. Brown , 1 Carr. 288. 

(J) See the observations of Abbott, Ld. 
Ctu J. in. Steel v. Prichett , 2 Starkie’s C. 
471. If A . having title to, premises in the 
possession of B., suffer B* to make altera- 
tions inconsistent with such title, it is 
evidence to go to a jury of recognition of 


A. of the right of B. Doe d. Winckley 
v. Pye, esq. Principal of Barnard’s Inn, 
1 Esp. C. 364. And see Doe v. Allen , 
3 Taunt. 78. Covenant by a lessee that 
the lease shall become void if he become 
bankrupt, proof of his submission to the 
commission is evidence, without proving 
an act of bankruptcy. Doe j. Hodgson, 
West. Sitt. after Easter Term, 1823, cor. 
Abbott, L. C. J. The drawer of a dis- 
honoured bill objects to pay the amount, 
on the ground of his having received no 
consideration, but says nothing concerning 
the indorsement; his silence in this respect 
is not an admission of the handwriting of 
the first indorser. Duncan v. Seott , 1 
Camp.C.100. Although what has been said 
in the presence of a party is admissible in 
evidence for the purpose of introducing or 
explaining anything # said by him, or even 
of raising an inference from his silence, 
the rule does not apply to assertions or 
declarations made by a third person in the 
presence and hearing of a party on an 
inquiry before a magistrate on a penal 
charge, even although the party might if 
he had chosen cross-examined that third 
person or commented on his statement; 
for in such proceedings a regularity and 
order of proceeding is adopted which pre- 
vent a party from interposing when and 
how he pleases; and, consequently, the 
same infereuces cannot be drawn from liis 
conduct or his silence as in ordinary cases. 
Miles v. Andrews , 1 Mood. Sc M. 336. 

(»») See Ejectment by Landlord. 

(n) 2'koma* ft. Jones v. Thomas, %Camp. 
659. Doe v. Forster, 13 East, 405. Doe 
v. Briggs , 2 Taunt. 109. ° 
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since the offer may have resultecl not from a consciousness of the truth of 
the claim, but a desire to avoid litigation (o). # And, therefore, wjiere it ftp. 
pears to be probable that such was the motive, the evidence is not admis- 
sible (p). But the offer of a sum of money by way of compensation is ad- 
missible, unless it be accompa*ied with a notification that it is made without 
prejudice, or is confidential (q). 

So an adn^ssion made conditionally, where the conditio* has not been 
performed, or with reference to particular circumstances, or to the particu- 
lar state of the pleadings, &c., is not admissible in evidence under different 
•circumstances. It was once held, that admissions made upon a reference 
which turned out to be ineffectual, were not afterwards admissible; but 
Lord Kenyon said, in a subsequent case, that this was going too far, and 
that he should receive all such admissions as the party would be compelled 
to make by a bill of discovery (r), and the arbitrator may be called as a wit- 
ness to prove them. # 

An agreement to admit a fact on the trial applies *to every trial which 
the Court may direct (/*). 

Admissions by a bankrupt upon an examination before commissioners 
arc evidence against him, although he might have demurred to the ques- 
tions^), because they might subject him to penalties. And so it seems are 


* (o) 3E 8 p.C.113. B.N.B.230. 1 Esp. 
C. 143. 

(p) And therefore it is said, that If A, 
sue B . for 100/., and B. offer to pay 20 /., 
it shall not be received as evidence, for 
that neither admits nor ascertains any 
debt, and is no more than Baying he would 
give 20/. to get rid of the action; hut 
that if an account consist of ten articles, 
and B. admit that such a one is due, it 
will be good evidence for so much. 
Peake’s Rv. 19, citing Bull. N. P. 230. 
In the case of Waldridge v. Kennison, 

1 Esp. C. 143, Lord Kenyon is. stated to 
have held, that an admission or confession 
made pending and under the faith of a 
treaty, and Into which the party might 
have been led by the confidence of an 
expected coin promise, could, not be given 
in evidence to his prejudice; but that, 
under such circumstances, the admission 
of a fact, such as the’handwriting of the 
party, which was not connected with the 
merits, might be received in evidence* 
The rule does not extend to an offer to 
refer, for that is not a concession for the 
purpose of peace, Thomas v. Austen , 2 D. 
& R. 359 ; nor to a treaty which, is con- 
cluded, Frogwell v. Llewellyn , 8 Price, 
122 . 

(q) Wallace v. Small , M. Sc M. 440. 
Hill v. Elliott, 5 C. & P. 436. Watts v. 
Lawson , lb. 447. The rule is applicable 
only to treaties for the purpose of ending 
suits which are not eventually brought to 
a conclusion ; but docs not apply to agree- 
ments perfected and executed, although 
the subject-matter and objects of such 
agreements may be a compromise of pre- 
viously existings differences between the 
Parties. Froysell v. Lewelyn , 9 Pri, 122. 


The defendant was sued for work done 
on premises in the occupation of his tenant ; 
and upon an interview between the plaintiff 
and Ills attorney, the 4/efendant and his 
tenant, it was agreed that the tenant out 
of the rent should pay the debt (which he 
accordingly did), and that th% defendants 
should pay two- thirds of the costs ;• this 
not being done, the plaintiff proceeded in 
the action. At the trial he failed in prov- 
ing the defendant’s liability for the work, 
but relied on the arrangement so made as 
an admission of the debt. Held (per Lit- 
tledale and Holroyd, J. J.,diss, Bay ley, J.) 
that, if even it were admissible in evidence, 
&9 being upon a negotiation for & compro- 
mise, it did not stow an original right of 
action, although |r might have been evi- 
dence to support a new ground of action 
on that agreement. Lofts v. Hudson ,2 
M. &Ry. 481. 

(r) Slack v. Buchanan , Peake's C. 5. 
Gregory v. Howard, 3 Esp. C. 113. Doe 
v. Evans, 3 C. & P. 219. Turton v. Ben- 
son, 1 P. Wins. 496. Harman v. Van - 
hatton, 2 Vern. 717. Westlake v. Collard , 
B. N. 1\ 236. • 

(s) Elton v. Larkins, 1 Mo. Sc R. 196. 
Although the attorney of the party retract 
it before the new trial. Doe v. Bird, 
7 P. Sc C. 6. So a special case settled on 
one trial, has been admitted as evidence 
on a second. Van Wart v. Wolley, R. Sc 
M. 5. 

(/) Smith v. Beadnall , 1 Camp. 80. 
StocJtfleth v. De Tastet , 4 Camp. 10. GiU 
ling v. Summerset , cor. Abbott, Ld. C. J. 
W est. Sitt. after Mich. 1823. Robson 
v. Alexander, 1 B. Sc P. 448. Although 
part only of what he swore was taken 
down. Milward Forbes, 4 Esp. C»172. 


Conditional 

admissions. 


Compul- 
sory admis- 
sions. 



$8 Admissions by parties.* 

all answers made by a witness in examina^fon in a court of justice, although 
he might Jmve objected to Answering the questions («). So is evidence 
given by tjie party in court, although he had no opportunity of entering 
into an explanation of the circumstances under which the fact took place (#). 
So is evidence given under compulsory authAi ty before a committee of the 
House of Commons But a compelled admission is not evidence of an 
account stated^?.) But it will be seen that admissions or confessions ex- 
torted oy any kind of duress or threats are not evidence in criminal cases. 

By a party The admission of a party on the record is evidence, although he be but a 
re ~ trustee for another, and although it appear from the admission itself that 
he is such (a). And, therefore, an admission by the obligee of ah assigned 
bond, in whose name the action must necessarily be brought, is evidence to 
bar the action (b). And in an action by the consignor of goods, on behalf 
of the consignee against the captain, it was held that a letter written by the 
plaintiff was evidence against him (c). 

And an admission c by one who sues as the assignee of a bankrupt, made 
before his appointment of assignee, is inadmissible against him in that cha- 
, radter(rf). 

But the admission by a guardian, although he be the plaintiff on record, 
is not evidence against the infant (e) ; nor can the answer of the guardian 
in Chancery be read against the infant^). 

In settlement cases, all declarations by rated parishioners are evidence 


It has been held that a bankrupt is com- 
pellable to answer questions by commis- 
sioners, on examination, which may sub- 
ject him to penalties for gaming or trading 

as a smuggler, or being a clergyman. Ex 
party Meynolt , Atk. 200. Ex parte 
Barr y Cooke, 200. And that one who 
has money of the bankrupt’s in his hands, 
mast account for it, though lie may sub- 
ject himself to penalties. Ex parte Symes, 
1 1 Yes. 521. Where the examination of 
the defendant is primA facie admissible for 
the plaintiff, the opposite party cannot 
interpose evidence to qualify or show that 
it was Inadmissible, tat it ought after- 
wards to be given as pan of the defendant's 
case. 

(u) Infray 28. 

(x) Collett v. Lord Keithy 4 Esp. C. 

212 . 

<y) R. v. Mercer on, 2 Starkie’sC.366. 

(z) Tucker v. Barrow y 7 B. & C. 62. 

(«) Bauerman v. Radenius, 7 T. R. 663. 
This was an action by the plaintiffs, who 
were the shippers of gocMs on behalf of 
Van Bycke Sc Co., against the defendants, 
for the damaging of goods in the course 
of the carriage ; and the question was, 
whether a letter from the nominal plain- 
tiffs, from which it appeared that Van 
Dycke Sc Co. were the real plaintiffs, and 
- had indemnified them, could be read, in 
order to prove an admission that the de- 
fendants were wholly free from blame. 
The evidence was rejected upon the trial ; 
but the Court of K. B. were afterwards of 
opinion that the evidence ought to have 
been admitted, on the grouud that the 
plaintiff in a cause must l>e considered as 


having an interest in the action ; and 
Lawrence, J. observed, that he had looked 
into the books, and could not find one 
case in which it had been held that an 
admission by the plaintiff on record was 
not evidence. See Gibson v. Winter, 5 B. 
Sc Ad. 96 ; Salk. 260. Payne v. Rogers , 
Dougl. 407, where the tenant, a nominal 
plaintiff, having given a release to the de- 
fendant, the Court ordered it to be given 
up on an application by the landlord. See 
Craib v, D’Aeth, 7 T. R. 670, in note. In 
Buller'g N. P. 237, it is laid down, that the 
answers of a trustee can in no case be 
admitted as evidence against a cestui que 
trust. 

(5) Craib v. D'Aeth, 7 T. R. 670, in the 
note. 

(c) 7 T. R. 668 . » See note (a). 

(d) Fenwick v. Thornton , M. Sc, M 51. 

(e) Eggleston v. Speke , 3 Mod* 258. 
Cowling v. Ely, 2 Starkie's C. 366. See 
James v. Hatfield , 1 Str. 548. So an ad- 
mission by a prochein ami is not evidence 
against au infant. Webb v. Smith, 1 Ry. 
Sc M. 106. It was held by Lord Eidon,in 
Davies v. Ridge , 3 Esp. C. 101, that in an 
action against two trustees, an admission 
by one that he had trust property in his 
hands was not evidence of the fact against 
the other. 

( f ) Eggleston v. Speke, 3 Mod. 5158. 
For by the opinion of the Court of K. B., 
on being consulted 'by the Judges of C.P., 
upon a trial at bar, the answer of the 
guardian is but to bring the infant into 
court. See Carth. 79; S? Vent. 72 ; Lurd 
Ruvm. 312; Prec. CIi. 229; 1 P. Wins. 
344; 3 Bac. Ab. 148; 3 Bro. P. C. 1. 
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against the parish, for they am parties to the cause (<7). And it is not 
necessary to show previously tliA the party hys refused to be examined (h). 
But an admission by a corporator is not evidence in actions against the 
corporation (i), unless it be made in an official capacity. • 

So the admissions of the pa^ty really interested, although he be no party 
to the suit, are evidence against him ; for the law, w^th a view to evidence, 
regards the ^gal parties. Thus, in an action upon a bond conc^tionec^pr the 
payment of money to X. 2)., it was held, that the declaration of X. D. Vat the 
defendant owed nothing, was evidence for the latter (A). So in an action on 
• a bill of exchange, for the benefit of another (/). So the declaration by the 
under-sheriff, in matters relating to the execution of the office, is evidence 
against the sheriff, since he is the responsible person (m). So it is where 
the party interested indemnifies a party to the record (n). So in actions 
upon policies (o), the declarations of the parties really interested are admis- 
sible. So, in an action by the master for freight, is the declaration of the 
ship-owner (p), where the action is brought for his benefit. So where the 
party in the action is indemnified by another ; as when the sheriff is in- 
demnified by a third person, the declarations of that person are evidence 
against the sheriff ( q ). Where a defendant in trover for a deed admitted 
that he detained it on the request of another, it was held that the declarations 
of the latter were properly received (r). 

An admission or declaration by a third person is, upon principles already 
adverted to, in general inadmissible. It ceases to be so, where the party 
making such admission or declaration can be considered as identical in 
interest and authority with the other, or to be his mere instrument or agent ; 
since, if a man authorize another to make a declaration, it is the same thing 
in reason and in law as if he had made it himself. 

Where a party refers to another for an answer on a particular sublet, 
the answer«is, in general, evidence against him, since he makes the referee 
His accredited agent for the purpose of giving the answer. The defendant 
in an action for goods sold and delivered, said, " If Coomes will say that he 


By party in 
interest. 


By third 
persons. 


By an 
agent. 


(g) R. v. Whitley Lower , 1 M. & S. 
636; 11 East, 578. R. v. Woburn , 10 
East, 305, 402. And therefore a rated 
inhabitant could not be examined by the 
adverse party. But now see the stat. 
54 Geo. 3, c. 170. 

(h) 1 M.& 3. 636. 

(£) Mayor of London v. Long , 1 Camp. 
22. Mayor of London v . Joll\ffe> 2 Keb. 
205. Lord JDorset v. Carter , 3 Keb. 300. 
It. v. City of London , 1 Vent. 351 ; 2 Lev. 
231 ; 1 Vent. 254 ; 2 Vcrn* 351. Vide etiam 
Duke v. Aldridge , 11 East, 584, n.; 7 
T. It. 665. Ivtfra tit. Parties. 

(k) Hanson v. Parker , 1 Wils. 257. 

(l) Welstead v. Levy , 1 Mo. 8c R. 138. 
So as to the declaration of a party from 
whom the plaintiff received a bill or note 
where evidence, Beauchamp v. Pacy. 1 B. 
8c Ad. 89. 

(m) Yabsley v. JDoble 9 Lord Raym. 190. 
(») JDoioden v. Fowle , 4 Camp. 38. 

The action was brought against the sheriff 
for a false return, and was defended by the 
assignees of the execution debtor ; and it 
was held that the declaration of one of 
them (being petitioning creditor), that the 


debt did not amount to 100L, was admis- 
sible in evidence. Sec also Young v. Smith , 

6 Esp. C. 121. 

(o) In Belt v. Kinsley, 16 East, 143, 
Lord Ellenborough observed, though an 
action on a policy may be brought in the 
name of the person who effected it, though 
he be not the person actually interested, 
yet the persons interested are so far looked 
upon as parties to the suit, that the decla- 
rations of any of them are received as ad- 
missible evidence against the plaintiff^ 
and what wouldjjbe a defence against them 
would, in many instances, be a defence 
against the plaintiff. 

(p) Smith v. Lyon , 3 Camp. 465. 

(qj Duke v. Aldridge , cor . Lord Mans- 
field, cited in Bauerman v. Radenius , 7 
T. R. 065. Supra , notes (/») and (»). 

(r) Harrison v. Vallance , 1 Bing. 45, £ 
and see Robson v. Andrade 1 1 Starkie's C. 
372. But yet the mere fact that a party 
has acted as the agent of another,is not la 
general sufficient to let in evidence of the 
declarations of the principal, unless he has 
indemnified the agent. Thus u declaration 
by a jmrtv und'T ’ * l . * • — - 
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did deliver the gdode, I will pay for thena” Upon the trial it was proved 
that Cotrmes, on application \o him, did say that he had delivered the goods, 
and the evidence was held to be admissible (s). So where an executor referred 
a creditor c of the testator to /, S. fo$ information concerning the effects of the 
testator, it was held that an admission of assets by /. S. was conclusive upon 
the subject (t)* So, in general, what an agent says, who is employed by 
another to ma^e a proposal for him, is also evidence againstjlhe latter (a). 
So anflfanission by an agent, in the course of transacting the business which 
he is appointed to perform by the principal, is, in general, evidence against the 
principal (at). But in such case it is necessary to prove the authority, either* 
expressly or impliedly, as by showing what* the usual mode of dealing has 
been (y); for an agent cannot bind his principal, either by act or declaration, 
beyond the scope of his authority ( 2 ). 

But it seei^s to be a general rule, that what an agent does or says within 
the scope of hia authority, is binding upon the principal, whose instrument he 
is ; so that not only &n agreement made by an agent is binding upon the 
principal, but so are all the declarations of the agent at the time, which in 
any manner affect or qualify the nature of the agreement (a); but what the 
agent says at another time, and of his own authority, is not evidence against 
the principal. 

The act or admission of an under-sheriff accompanying official acts, is, in 
general, obligatory upon his principal, the sheriff, because he is notoriously 
the agent of the sheriff for transacting all that appertains to the office, and 
he indemnifies the sheriff, nnd consequently by his admission charges him- 
self (ft) ; but the authority of a bailiff, who is not the general officer of the 

plevln makes cognizance, is not evidence referred to a party who he said was pos- 

for the jdaintiif. Hart v. Home , 3 sessed of his sentiments, and referred the 

Can^p. 92. inquirer to him thereon ; held to be a suffi- 

(«) Daniel v. JPitt , 2 Camp. 360, in cient acknowledgment of hin^ as an agent 
note, cor, Ld. Ellen borough. And see to make his declaration as to the accoui£ 

Steven* v* Thacker , Peake’s C. 187. Gar- binding. Hood v. Heeve, 3 C. Sc P. 532. 

nett v. Hally 3 Starkie’s C. 160, 1 M. And see tit. Agent. 

& W. 438. 441. The plaintiff’s horse (?x) Gainsjord v. Gram. mar, 1 Camp. 9; 
having been injured through alleged neg- and where the agent was the attorney em- 

llgence on the part of the defendant, in not ployed by the party, an authority for 

fencing a shaft, the defendont agreed to making the proposal was presumed. Ibid, 

pay if a miner jury would suy that the ( 2 ) For the cases relating to this poiut, 
shaft was his; held that their so finding and the various distinctions upon thu*sub- 

was admissible but not conclusive evi- jeet, see tit. Agent. 

deuce for the plaintiff. Sybray v. White y (y) Ibid. And see 7 T. 11. 088. 

1 M. & M. 435. ( 2 ) Fenn v. Harrison, 3 T. It. 757. A . 

(0 Williams v. Junes, 1 Camp. 3G4. being the agent of two companies, H, & 6’., 

If & party declare that he will be bound makes an hdmistion as the agent of U.\ 

toy the oath of a third person, and that this is not evidence against C.; Guthrie v. 

person makes the oath accordingly, it is Fishery 3 Starkie’s C. 151 ; and see fit. 

binding. Per Bay ley, J., Trin. T. 1825; Limitations; and Atkins v. 2'redgoldy 

and see Lloyd v. Willanpl Esp. C. 178; 2 B. & C. 23. 

Godbolt, 291; 21 Hen. 6, fo. 31, pi. 17. («) See Agent. And see Falclhorp v. 

A . takes a forged note from H, ; on its being Furnish , 3 Esp.C. 511; Jlelyar v. Hawke, 

returned, H, says he received the note 5 Esp. C. 74; Feto v. Hague, 1 Esp.C. 

from C., to whom he refers A . for infer- 135; Alexander v. Gibson , 2 Camp. 555. 

mation. C* s statement is evidence against Action against A. and H. as owners of a 

H, ; Hrock v. Kent, 1 Camp. O. 300, n. ship; an undertaking to appear for them, 

&The bolder of a bill agrees not to sue the given before the commencement of the 

drawee, provided the latter will make an action, by the person who subsequently 

affidavit that the acceptance is a forgery. acted as their attorney in defending it, iu 

If the affidavit be made, though false, the which he describes them as owners, is evi- 

holder is concluded, Stevens and another donee of ownership. Marshall v. 4 

v. Thacker , Peake’s C. 187. See Hetty ne Camp. 133. 

v. Heal, 3 Lev. 240,241. The defendant, (5) Yabsley v. Dohlc % lord Kaym. 190. 
m reply to inquiries respecting the account, 
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sheriff, must be proved in every particular case, and then his declarations 
in the course of his agency are evidence (c). I 9 Biggs v. Lawrence (d), it was 
held at Nisi Prius(e), that where A . had ordered goods of B., to be* delivered 
to C., an acknowledgment, in the hand-writing of C., of the delivery, was 
evidence against A . (f). But ffie same point was frequently ruled differently 
by Lord Kenyon (g ) ; and the case was afterwards gecided upon another 
ground, viz. t^e illegality of the contract. And the admission of theunder- 
sheriff is not admissible unless it accompany an official act, or vmmes he 
charge himself, being in fact the real party in the cause (A). 

# A community of interest or design will frequently make the declaration dommunity 
of one the declaration of all. Thus in the case where partners, or others, of interest, 
possess a community of interest in a particular subject, not only the act and 
agreement, but the declaration of one in respect of that .subject-matter, is 
evidence against the rest (i). The admission of one of several makers of a 
joint and several promissory note, that it has not been paid, is evidence 
against all (&). Such an admission, however, ought to pe clear and unequi- r 
vocal. 

A declaration by one partner, concerning a subject of joint interest, is Partner, 
evidence against another, although the former be no party to the suit. 

Thus in an action against some of the members of a firm, the answer of 
another person, proved to be a partner, was admitted in evidence as an 
admission against all(4J. 

An admission by one partner, after the dissolution of the co-partnership, 
is evidence to charge the other partner (m) ; but a declaration made by one 
of two partners during an existing co-partnership is not evidence to bind 
his partner as to a transaction which occurred previous to the partner- 
ship (w), unless a joint responsibility be proved as a foundation # for such 
evidence (o). So a declaration made by one partner that he contracted*on 
his own sole account, is evidence against all the partners, to the exclusion 
of their joint action (jp). Entries in a book kept by the clerk of an incor- 


(c) North v. Miles , 1 Camp. 389. Bow- 
sher v. Cally . 1 Camp. 391. See tit. 
Sheriff. 

( d ) 3 T. R. 454. 

(e ) By Buller, J. • 

( i f ) The case 19 wrongly abstracted in 

the margiual note, 3 T. R. 454 j the agent 

was not employed to *buy goods. Qu. 
whether the receipt was given at the time 
of the delivery *? In the case of Fairlie v. 
Hastings , 10 Ves. jun. 123, this point was 
treated by the Master of the Rolls as a 
very material one. It is difficult to con- 
ceive how any authority to a person to re- 
ceive goods for another can make the mere 
admission of the latter evidence against the 
owner. No such authority is necessarily 
to be implied, nor will the fact that it was 
made against the interest of the party re- 
ceiving, make his receipt or declaration 
evidence, where his testimony may be had; 
neither, as it seems, will the circumstance 
that the receipt was given at the time of 
delivery, make any material difference in 
principle, for such evidence would be ad- 
mitted not to exjjiain the nature of a par- 


ticular fact known to have occurred, but to 
prove the existence of the act itself. 

(g) See 7 T. R. 608 ; Dougl. 751. 

( h ) Snowball v. Goodrich , 4 B. Sc Ad. 
541. 

(£) 11 East, 589, per Le Blanc, J. Where 
a suit is pending against a great number 

of persons who have a common interest in 

the decision, a declaration made by one of 
those persons concerning a material fact 
within his knowledge, is evidence against 
him and all the other parties to the suit. 
See tit. Abatement; Lucas and others 
v. He la Cour , 1#M. Sc S. 249. 

(A) Whitcomb v. Whiting , Doug. 652. 
(l) Wood v. Braddick , 1 Taunt. 104. 
Grant v. Jackson , Peaked C. 203. Nichols 
v. How ding, Starkie’s C. 81 ; and see 
Kemble v. Farren , 3 C. Sc P. 523. See tit. 
Limitations. — Partners. 

(in) Wood v. Braildick , 1 Taunt. 104. 
(7i) Catt v. Howard, Guildhall Sittings 
after llil. T. 1820, cor . Abbott, L. C. J. 
3 Starkie’s C. 3. Pritchard v. Draper , 
1 Russ. Sc M. 191. 

(o) Ibid. 

(p) Lucas v. He la Cour , 1 M. Sc S. 249. 



32 


ADMISSIONS BY TJIIRD PERSONS. 

porated company were held to be inadmissible against a member of the 
corporation in an action on ^contract with him, although the act of incor- 
poration directs the clerk to keep such a book; for the ground on which 
partnership books are admissible iij evidence against partners is, that they 
are books kept by themselves, or by their authority ; but the clerk of the 
company, once appointed, was not subject to the control of any individual 
member (q), Cl ' p 

In at action of covenant against two, it was held that the voluntary affi- 
davit of one, upon a subject in which he was jointly interested with the 
other, was evidence against the other (r). < 

But an admission by one of several trustees, who are not personally 
liable, will not bind the rest (a). 

lly a wife. But, notwithstanding a community of interest, the declaration of the wife 
will not, in general, bind the husband. Even in an action by the husband 
and wife, in right of the wife as executrix, her declaration will not be evi- 
dence (t). So wher£ wages had been earned by the wife, it was held that 
her admission of the receipt of 20 Z. was not evidence against the hus- 
band («). So an admission by the wife, of a trespass, cannot bind the 
hu9baml(.r). So the answer of the wife in equity cannot be read against 
the husband (y) ; for the wife is not, in general, considered to be invested 
with power to act for her husband, and consequently to bind him by her 
declarations. But where the authority of the wife to act as agent to her 
husband can be presumed (z), her declarations are like those of any other 
agent ; accordingly, the admission of the wife as to an agreement for suck- 
ling a child, was held, to be evidence (a) against him. So where an action 
was brought by the direction of the wife, in the name of her husband, to 
recover a sum of money which had been taken from her on suspicion that 
it was the produce of stolen property, it was held that what she had said 
(in the absence of the husband) respecting the money, when examined on a 

(«/) Hill v. The Manchester and Salford husband and wife cannot be rend in evi- 

Water tear Its Comp 0 B. & A. 800. deuce against the wife. Hod son v. Merest, 

(r) Vicar y*s Case, Dac. Ev. 0*23. 1) Price 550. In an action by the husband 

But an admission by one part-owner of a and wife to recover a loan by tbe wife, 

ship docs not bind another part-owner. dutn i tola, a declaration by her riming co- 

Jaggcrs v. Burnings, 1 Starkic’s C. 04. verturewas held to be inadmissible. Kelly 

And it has been held, in an action against v. Small , 2 Esp. C. 710. But in an action 

two partners on a deed purporting to have against the defendant as administrator of 

been executed by one for self and partner , his wife, for money lent to her before mar- 

tlmt an admission by the other that he had riage, her admission of the debt during co- 
given authority to liis partner to execute verture was held t^be admissible. Hum- 

on his behalf, is not sufficient without pro- phreys v. Boyce , 1 Mo. & M. 24‘d. 

ducing the authority. Steglitz v. Egging - (**) Hall v. Hill , Str. 85 ; P. Will. 175. 

ton , Holt’s C. 141. Buc. Ab. Ev 022 

(#) Davis v. Kioge , 3 Esp. C. by Lord (a:) 7 T. It. 112. 

Eldon. But in an action against ti corpo- (?/) 3 P. Wins. 238; Salk. 350; Vern. 

ration, a declaration by a^nvre member not GO. 109, 1 10. 

relating to any official situation is not ad- ( z ) Held that the jury might infer au- 

missible. Mayor of London, §*c. v. Long , thority from two instances of her appearing 

1 Camp. 22. to conduct his business relative to the 

(0 Alban and others v. Pritchett , G T. transaction In question at lllscountry llOUSC* 
R. 680. In an action by the husband and Palmer v. Sells, 3 N. & M. 422. 

wife for assaulting the wife, the defendant (a) Str. 527. See also Emerson v. Blon- 

ju stifled the turning the wife out to obtain den , 1 Esp. C. 141, and infra tit. Agent; 

possession of the plaintiff’s house ; it wus and Anderson v. Sanderson , 2 Starkie’s C. 

held by Parke, B. that a declaration by the 204, where the admission of the wife as to 

wife as to the terms of the agreement under a sum due for articles supplied to the shop, 

which, the husband held as tenant were of which she had the sole management, was 

inadmissible. Newton v. Hurl and , York received. S. P. Clifford v. Barton, I 

Summer Ass. 1837. The joint answer of a Bing. 199. # 
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charge of being concerned in robbery, was evidence for the defendant (b)t 
So in an action against the husband for gocfcls sold to his wife (c) during 
the time when he occasionally visited her, it was held, that a Jptter subse- 
quently written by the wife, acknowledging the debt, was evidence. 

The rule, that where ther# is a community of interest and design, the 
declaration of one of the parties is evidence againststhe rest, is not confined 
to cases of ^jvil contract. It is indeed true, that in generaPthe declaration 
or admission of one trespasser, or other wrong-doer, is not evidence to a fleet 
any other person, for it is merely res inter alios acta ; but where it has once 
been established, that several persons have entered into the same criminal 
design, with a view to its accomplishment, the acts or declarations of any 
one of them in furtherance of the general object are no longer to lie consi- 
dered as res inter alios with respect to the rest ; they are identified with 
each other in the prosecution of the scheme ; ^they are partifer9 for a had 
purpose, and as much mutually responsible as to such purpose, as partners 
in trade are for more honest pursuits ; they may be Considered as mutual 
agents for eacli other. Where an unity of design ami purpose has once been 
established in evidence, it may fairly and reasonably be presumed that the 
declarations and admissions of any one, with a view to the prosecution and 
accomplishment of that purpose, convey the intentions and meaning ot 
all (d). And this seems to be the general rule, in case of trials for conspi- 
racies, and other crimes of a like nature (r). 

An admission by the party represented is usually admissible in evidence 
against the representative ( f ). 

An admission by the owner is sometimes evidence against one who claims 
title through liim(^r). 


(b) Carey v. Adkins , 4 Camp. 92. 

(c) Palethorp v. Furnish, 2 E^p. C. 
211 ; 5 Esp.tJ. 145. Gregory v. Parker, 
1 Camp. 594. 

( d ) See T.ord Ellenborough's observa- 
tions, 11 East, 584, infra , tit. Trespass. 

(<?) See tit. Conspi racy. — Ban kr u pt. 

(/) See Executor. — Bankrupt. — A n 
admission made by a bankrupt before bis 
bankruptcy, is evidence to charge bis estate 
with a debt. P. C. 5 T. 11. 613. Secus, as 
to subsequent admissions. So admissions 
made by an insolvent subsequent to his in- 
solvency, are not admissible against the 
trustees of bis estate. Smith v. Simmes , 
1 Esp. C. 330. In an action against trus- 
tees for creditors, a declaration of the debtor 
is evidence of the plaintiff's debt. Robson 
v. Andrade, 1 Starkie’s C.372. Note.-^-Tbe 
declaration seems to have been made at the 
time tiie trust was created. So in an action 
against the sheriff for escapes, & c. See 
tit. SuEKlFP. Ketnplaiid v. Macauley , 

Peake’s C. 65; and see Dyke v. Aldridye, 

7 T. U. 6(55 ; 1 1 East, 584, n. In an action 
against the sheriff for a false return of nulla 
bona , where the defence relied upon is an 
act of bankruptcy overreaching the levy, the 
plaintiff may give in evidence an admission 
made by one of the petitioning creditors as 
to any fact respecting his debt. Young v. 
Smith , 6 Esp. C. 121. To prove a bill of 
sale, fraudulent declarations made by the 


vendor at the time of executing it, are 
evidence, Phillips v. Earner , 1 E>p. C. 
357. Secus, of declarations made at any 
other time. Where the defence to an 
action against an acceptor is, that after 
the bill was due the amount was settled 
in account between himself and the then 
bolder, under whose indorsement the 
phimtiif claims, the declarations of such 
holder are not evidence, as he might he 
called and examined. Puckham v. Wallis, 
5 E*p. C. 251; and see tit. Binn of Ex- 
change. A. indorsed a bill to 2?. as a se- 
curity for a running account; 7J., after the 
bill became due, indorsed to 6\; an entry 
or declaration by B. respecting the state of 
his account with A. is not evidence for the 
latter unless made contemporaneously with 
the first indorsement. Collenridge v. Far- 
quharson , 1 Starkie’s C. 259; Cutler v. 
Newlin, c or. Holroyd, J., Winch. Spring 
Ass. 1819; Manning's Ind. Evidence, 253 j 
and sec Bacon v. Chesney } 1 Sturkie's C* 
192. An admission in an answer by a for- 
mer owner of property, does not bind a sub- 
sequent owner. See tit. Answer in Equi- 
ty. Gully v. Bishop of Exeter, 5 Bingh. 
note (u). Appx. to St. Tr. 29, Hargrave's 
edit, and 0 Sr. Tr. 425. 

( g ) See Icatt v. Finch, 1 Taunt. 141 ; 
also supra Vol. I. and Index, tit. Hear- 
say Evidence. An admission by a pro- 
prietor or an occupier possessing an in- 


By a con- 
spirator. 


Against a 
representa- 
tive. 


VOL. II. 
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t An admission by the debtor is evidence against the sheriff, in an action 
for a false return or escape (A) | but this, it seems, i9 by reason of the sheriff's 
misconduct. 

An admission by the principal i* not evidence against his surety on a 
contract (i). 

It is a general rule w f ith respect to admissions, as it is in all other cases, 
that where an < entry or declaration is entire, and one part incapable of 
being explained and qualified by another, the whole is to be taken as evi- 
dence (/*). What credit is to be given to the whole, or part, is a question for 
the consideration and discretion of the jury; and therefore where a pa lty 
has admitted the claim made by another, but at the same time has made a 
counter-claim, his statement of a counter-claim is evidence to be left to the 
jury, as to the existence of such counter-claim (£). 

By the General Rules of Hilary Term 2 Will. 4, it is ordered that the expense 
of a witness, called only to prove the copy of any judgment, writ, or other 
public document, sha^l not be allowed in costs, unless the party calling him 
shall, within a reasonable time before the trial, have required the adverse 
party, by notice in writing and production of such copy, to admit such copy, 


terest, is frequently evidence as to the nn- 
ture and extent of the interest, especially 
if it be connected with any act relating to 
the enjoyment. An admission by a former 
occupier of a tenement In respect of which 
common is claimed, is, it is said, evidence 
to negative the existence of the right, 
though the tenant he alive. Walker v. 
Bradstock, 1 Esp. C. 458 ; and see J Doc d. 
Human v. Pettet , 5 B. & A. 2 23; Bag- 
galay v. Jones, 1 Camp. 307. Yol. I. and 
Woolway v. Botce, 1 Ad. Sc Ell. 114. But 
an admission made by one who takes a bank- 
rupt’s goods in execution, that he knew 
that an act of bankruptcy had been com- 
mitted, is not evidence against one who 
takes the goods by assignment from the 
sheriff, the admission being subsequent 
to the assignment. Heady v. Hari'ison , 

1 Starkie’s C. 60. And as to a declaration 
by the holder of a negotiable security, 
vide infra, Bill of Exchange. Com- 
petency. To prove a forfeiture by under- 
letting, declarations of persons found in 
possession were admitted in evidence 

against the lessee. Hoe d. Hindley v. 

Bickarby , 5 Esp. C. 4, cor. Lord Alvardey, 
$ed queer c. 

(h) Infra, tit. Sheriff. See tit. Res 

inter Alios. e> 

(i) Infra, tit. Surety. Hart v. Horn, 

2 Camp. 92. See Perchard v. Tindall , 1 
Esp. C. 394. Infra , tit. Replevin. 

(A) Handle v. Blackburn, 5 Taut it. 245. 
Smith v. Young, 1 Camp. 439. Jacob v. 
Lindsay , 1 East, 462. Barrymore v. 
Taylor, 1 Esp. C.325. Green v. HunnJS 
Camp. 215. So in an answer in Chancery, 
if a party charge and discharge himself 
contemporaneously. Smith v. Lumbe, 7 
Ves. 588. Where the only evidence against 
a party charged with murder, was his own 
confession, which admitted that he wa 9 
present at the time, hut took no part in the 


transaction ; it was held that the whole was 
evidence for the prisoner, but that the jury 
might disbelieve any part. B. v. Clewes , 

4 C. St P. 221. Bose v. Savory, 2 Bing. 
N. C. 145. A prosecutor gives in evidence 
the statement of the prisoner, which is 
exculpatory ; it is not therefore to be taken 
as true, but it is for the jury to say if they 
think it consistent with the other evidence. 
Bex v. Steptoe , 4 C. & P. 397. The pro- 
secutor offers evidence of what was said 
by the prisoner before the justice ; it is 
evidence as well for as against him ; it is for 
the jury to say under the circumstances 
whether they believe it or not. Smith v. 
Blandy, 1 Ry. & M.C.275. B. v. Higgins, 
3 C. & P. 609 ; Cray v. Halls , ib. Eq. 
C. Ab. 10; Thomson v. Lumbe , 7 Ves. 
583 ; Bidgway v. Haieson, 7 Ves. 404. 
Giving credit in a particular, for a demand 
of the opposite party, is not an admission 
of the debt. Miller v. Johnson , 2 Esp. 
C. 602. Under a rule of the Court to admit 
a notarial copy of the condemnation of a 
vessel in evidenc#, such copy only esta- 
blishes the fact of the condemnation, and 

is not evidence of the particular defects 
upon which the condemnation purports to 
he grounded. Wright v. Barnard , 2 Esp. 
C. 700. The phintiff cannot give in evi- 
dence the examination of the defendant 
taken before Commissioners of Bankrupt 
on one day, without also reading those taken 
on another day, 5 Sim. 39. Nor can he 
give the cross-examination of a defendant 
in evidence, without reading his examina- 
tion in chief, ib. It is otherwise where the 
answer of a witness in equity is put in to 
shew his incompetency, B. N. P. 238. 
And see 2 Vent. 171; Com. Dig. Evi- 
dence, [B.] 5. 

( l) Bundle v. Bldchbum , 5 Taunt. 245. 
Thompson v. Austen, ,2 D. & U. 361, and 
see note ( h ) and Vol. 1. 
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and unless such adverse party sb^ll have refused or neglected to make such 
admission. * • 

And it is further ordered, that the expense of a witness called only to 
prove the handwriting to or the execution of any written instrument stated 
upon the pleadings, shall notabe allowed, unless the adverse party shall, 
upon summons before a Judge, a reasonable time befojre the trial (such sum- 
mons stating ^erein the name, description, and place of abode #f the intended 
witness), have neglected or refused to admit such handwriting or execution, 
or unless the Judge, upon attendance before him, shall indorse upon such 
summons that he does not think it reasonable to require such admission. 

And by a General Rule of Hilary Term, 4 Will. 4, it is ordered that either 
party, after plea pleaded and a reasonable time before trial, may give notice 
to the other, either in town or country, in the form thereto annexed, marked 
A., or to the like effect, of his intention to adduce in evidence«certain writ- 
ten or printed documents, and unless the adverse party shall consent (w), by 
indorsement on such notice, within forty-eight hours, tcPmake the admission 
specified, the party requiring such admission may call on the party required, 
by summons, to show cause before a Judge («) why he should not consent to 
such admission, or in case of refusal, be subject to pay the costs of proof. 
And unless the party required shall expressly consent to make such admis- 
sion, the Judge shall, if he think the application reasonable, make an order 
that the costs of proving any document specified in the notice, which shall 
be proved at the trial to the satisfaction of the Judge or other presiding 
officer, certified by his indorsement thereon, shall be paid by the party so 
required, whatever may be the result of the cause (o). 

Provided that if the Judge shall think the application unreasonable, he 
shall indorse the summons accordingly. 

Provided also, that the Judge may give such time for inquiry or examina- 
tion of the •documents intended to be offered in evidence, and give such 
directions for inspection and examination, and impose such terms upon the 
party requiring the admission, as he shall think fit. 

If the party required shall consent to the admission, the Judge shall order 
the same to be made. 

No costs of proving any written or printed document shall be allowed to 
any party who shall have adduced the same in evidence on any trial, unless 
he shall have given such notice as aforesaid, and the adverse party shall 


Admission 
under rule 
of 2 Will. 4. 


4 Will. 4. 


(m) In the notice of intention to produce 

documents in the form prescribed by the 

rule, one of them wa9 described as a counter- 
part of a lease from E. T. to the defendant, 
date 20 December 1829. The order was, 
Take order by consent for admitting all 
hut the three wills, &c. The plaintiff 
produced on the trial an instrument in the 
form of a lease from, and executed by E.T., 
and also executed by the defendant, indorsed 
“counterpart,” and having stamp, 

which was sufficient for a counterpart but 
not for a lease, and it was held that the effect 
of the admission was, that a document had 
been executed of a character corresponding 
with that in the notice, and that the defend- 
ant could not object that the instrument 
was in effect a lease and not a counterpart ; 
and it was held that proof was unnecessary 
of the identity of the document produced at 


the trial with that inspected at the Judge's 

chambers. Doe v. Smith, 8 Ad. & Ell. 

255. 

(») The application mu9t be made to 
a Judge at chain bera ; tlie Court have no 
authority under* this rule. Smith v. 
Hlrd, 3 Dowl. 041 ; Jervis’s New Rules, 
111 . 

(o) Notice having been given, and ad- 
mission refused, and a Judge’s order having 
been made, certified by his indorsement, 
that the documents were produced to his 
satisfaction, the party is entitled to costs, 
although a new trial is granted, previously 
to which the documents are admitted. 
JLewits v. Howell, (> Ad. & EU. 709. The 
certificate in such case is to he granted 
by the Judge presiding at the first trial, 
lb. 
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have refused or neglected to make such a<knission, or the Judge shall have 
indorsed upon the summons tiiat he does not think it reasonable to require it. 

A J udge may make such order as he may think fit respecting the costs of 
the application, and the costs of tfee production and inspection; and in the 
absence of a special order the same shall be #osts in the cause. 

A confession, wher^it is voluntary, is one of the strongest proofs of guilt ; 
for it cannot be supposed that a person really innocent woyld voluntarily 
subject himself to infamy and punishment. Many of the rules applicable to 
admissions in civil cases are applicable to those in criminal proceedings, but 
there are some which are peculiar to the latter (p). , 

i A confession can never be received in evidence, where the defendant has 
been influenced by any threat or promise (< q ). To say that it will be better 
for him if he will confess, or worse if he will not, is sufficient to exclude the 
consequent declaration by the prisoner; for the law cannot measure the 
force of the influence used, or decide upon its effect upon the mind of the 
prisoner, and therefore excludes the declaration, if any degree of influence 
has been exerted (r). And where a confession has once been induced by 
such means, all subsequent admissions of the same or of the like facts, must 
be rejected, if they have resulted from the same influence (s). It is, however, 
a question for the court, and not for the jury, to decide, wh< ther under the 
particular circumstances the confession be admissible (t). The general prin- 
ciple on which the decisions on the subject seem to have proceeded, seems 
to be this, that if under the circumstances there be reasonable ground for 
presuming that the disclosure was made under the influence of any promise 
or threat of a temporal nature, the evidence ought not to be received (w). 


(p) As, to tlie effort of confessions in 
cubes of treason, see Treason. 

(<y) WaniefushalVs Case , Leach’s C.C.L. 
3d edit. 2D8 ; Cowp. 334 ; 2 Haw. c. 46, 
s. 36. Two men were charged with the 
murder of one who (as it afterwards ap- 
peared) was still living, and yet one of 
them, upon a promise of pardon, confessed 
himself to be guilty of the crime. Note 
to W arrickshaWs Case, Leach’s C. C. L. 
301, 3d edit. And an instance is men- 
tioned in the State Trials, where not only 
the party himself, but his brother wore 
executed on a supposed confession, although 
all the parties were innocent. 

(r) A promise made by the surgeon who 
was called m upon u case of administering 
poison, after telling tlie^risoner that she 
was suspected und had hotter tell all Blie 
knew, was held to ren lor the statement of 
the prisoner inadmissible. R. v. King- 
ston) 4 C. & P. 387. So after a threat by 
the captain of a ship to the prisoner, a 
mariner on board, upon the stolen property 
being found, that if he did not tell him who 
was his partner he would commit him to 
pi ison us soon as he got to N. It.wParatt , 
6C. & P. 570. 

t s) By the Judges, In the case of Sarah 
Kute , Mich. T. 1800. 

(0 

(w) Upon the trial of Hall % for burglury, 
proof whb offered that the prisoner had de- 
sired Last to apply to the justice to admit 
him as a witness lor the Crown; but the evi- 


dence of such request was rejected, on the 
ground that it had been made under the 
hope of being admitted king’s evidence, 
and could not be considered as voluntary. 
13y Adair, Serj. Leach's C. C. L. 636 ; this 
case goes to a very great length. Where 
hopes had been held out to a prisoner to 
confess, and when brought before a magis- 
trate he ref n Bed to confess, except upon 
conditions, Duller, J. admitted the general 
rule, with some qualifications, observing, 
that there must be very strong evidence of 
an explicit warning by the magistrate not 
to rely on any expected favour on that 

account; and that it ought most clearly to 

appear that the (prisoner understood such 
warning, before his subsequent confession 
could be given in evidence ; East's P. C. 
658. And in a similar case, before Bayley, 
J. where the prisoner had been told by the 
constable’s ast-istant that it would he better 
for him to confess, but the magistrate 
cautioned him frequently to soy nothing 
against himself, the confession was held to 
be admissible. R, v, Lingate f Derby Lent 
As?.1815,aml afterwards before the Judges. 
Where the wife of the constable bad told 
the prisoner, some days before the com- 
mitment, that it would b# better for him 
to confess, the confession was admitted. 
2?. v. Ilardwicke, cor. Wood, B., Notting- 
ham Lent Assizes, 1811, and afterwards 
before the Judges. Where the prisoner 
was admonished by a ftranger , in the pre- 
sence of a constable, that ho had better tell 
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Where a prisoner had been adliitted king's gevidence, and confessed, and Voluntary. 
Upon the trial of his accomplices refused to give evidence, he was convicted 
upon his own confession, even although tyhad previously been fat&ely repre- 
sented to him by a constable that his accomplices were in custody (ar). 

Where a witness answers questions upon his examinatipn upon atrial, tend- 
ing to criminate himself, and to which he might have demur rogl, his answers 
may be used for all purposes (y). Where a fact has been ascertained in con- 
sequence of an admission improperly obtained, it may still be proved, for 
the fact cannot have been affected by the influence used (r) ; therefore, 
upon an indictment for receiving stolen goods, where, in consequence of the 
confession, which had been unduly obtained, the stolen property had been 


the truth, his subsequent confession to the 
constable was admitted. R, v. Row, Ap- 
pend. to Burn’s Just. tit. Evidence, 23 
edit. p. 102. Though the prosecutor, in 
the presence of a magistrate, desire the 
prisoner to speak the truth, and suggest 
that he had better speak out, yet if the 
magistrate or his clerk immediately check 
the prosecutor, desiring the prisoner not to 
regard him, the confession is still admis- 
sible. R. v. Edwards , E. T. 1802. And 
where the constable told the prisoner that 
he might do himself some good by con- 
fessing, and the prisoner afterwards asked 
the magistrate if it would be any benefit 
to him to confess, and the magistrate said 
he could not say that it would, on which 
the prisoner declined to confess, but on his 
way to prison lie confessed to another 
constable, and confessed again in prison to 
another magistrate, the Judges held una- 
nimously, tlmt*tlie confessions were admis- 
sible in evidence, on the ground that the 
magistrate’s answer was sufficient to efface 
any expectation which the constable might 
have raised. R. v. Rosier, on a case reserved 
for the Judges, East. Term. 1$21. 

So if the expressions be not calculated 
to raise any hope of some benefit or ad- 
vantage of a mere temporal nature, it 
seems that they will not exclude a con- 
fession. Upon the trial of Hodgson , a girl 

at York, for arson, evince was offered 
of declarations made by the prisoner to 
Mrs. Richardson, her mistress, after the 
latter bad told her it would be better if 
she would confess if she were guilty, for 
she would never be easy in her mind till 
she had confessed. Hblroyd, J. after con- 
sulting Bay ley, J. was of opinion that the 
evidence was receivable, but it was after- 
wards excluded on other grounds. A 
police officer having a boy in his custody 
on a charge of arson, without a warrant, 
told him tli at after the prevarications he 
had made, therg was no doubt of his guilt, 
and asked who was concerned with him. 
The prisoner had been apprehended about 
noon, and had no food till he made a con- 
fession, in answer to the officer’s inquiries, 
between five and six in tj^e afternoon ; and 
seven of the JudgA were of opinion that 
the evidence was receivable, no threat or 


promise having been used ; Jut three were 
of fhe contrary opinion, ft, v. Thornton, 
1 R. & M. 27. Where the constable who 
had charge of the qnisoner left the room, 
and shortly after the constable to whom 
the prisoner made the statement entered, 
the Judge refused to receive the statement 
without calling the other constable to 
negative any promise or threat, as other- 
wise i t migh t lead to collusion by constables ; 
but it appearing that the prisoner was not 
under charge at the time, but detained 
only as an unwilling witness, the Court 
received the statement without previously 
calling the other constable. R. v. Swat- 
kins , 4 C. P. 650. Where a pro- 
mise or threat h:ts been held out, it 
will usually exclude the statement made 
to the suine person. R, v. Busin , 4 C. 
& P. 543. But where the prisoner mafte 
a confession to a magistrate after the per- 
suasions of a clergyman, but not with any 
view of temporal benefit, and after cau- 
tions that it would probably be given in 
evidence against him, it was held that 
such confession was properly admitted. 
Gilham's Case, 1 Ry. & M. C. 180. And 
where a justice had held out promises 
of interference to induce a confession, but 
afterwards had inforrfied the prisoner that 
there was no hope of pardon, and the 
prisoner subsequently sent for the coro- 

ner, and made a full disclosure, notwith- 

standing he was cautioned that it would be 
used against him, held thatitwas admissible. 

(a;) R, v. Burley , supra, tit. Accom- 
plice. 

(y) Supra, 27 ; and see Stockfleth v. He 
Tasiet, 4 Camp. l9. In the cuse of R, v. 
Mercercn, cor, Abbott, J., 2 Starkie’s C. 
360, a statement by the defendant, upon 
examination before a committee of the 
House of Commons, was received in evi- 
dence, although it was objected that the 
defendant could not refuse to answer the 
question without incurring a contempt of 
the House. 

(z) R, v. Warrickshall, Leach’s C. C. L. 
298, 3d edit. Harvey's Case , East’s P.C. 
058* Mozey's Case , Leach’s C. C. L. 301. 
Lockhart's Case, Ibid. 430. Butcher's 
Case, ibid. ; 2 Haw. c. 46, s. 38. 
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found concealed between tbe^sdckiiigs of tie prisoner’s bed, it was held by 
the twelve Judges, that the fact of finding the stolen property in the pri- 
soner’s custody was clearly evidence (a). But in such case nothing is to be 
left to the jury but the fact of the prisoner^ having directed the witness 
where to find the goods, and his finding them, but not the acknowledg- 
ment^). N (^evidence can be received of any act done by the prisoner in 
consequence towards discovering the 2 >roperty, unless the goons be actually 
discovered thereby (c). 

Any voluntary admission or confession by a defendant is evidence 
against him at common law ( d ), whether i,t be made to a private person or 
to a magistrate (e). The statutes of Philip and Mary, which directed the 
prisoner’s examination to be taken (f), made no difference as to the admis- 
sibility of evidence (g). The same observation is applicable to the stat. 7 
Geo. 4, c. 64, s. 3. But no parol evidence of a confession can be given, 
where the confession has been taken down in writing, for the general rule 
applies, that it is not the best evidence (/*). The statute directs that the 
examination of the prisoner shall be reduced to writing ; the court will 
therefore presume that the magistrate has acted in conformity with the 
statute (i), consequently no parol evidence can be given of a prisoner’s 
declaration before a magistrate, without previous proof that it was not 
taken down ill writing (A). But a written examination before a magistrate 
will not exclude evidence of a previous parol declaration, which has not 
been reduced to writing(Z). 

The prisoner is not to be examined upon oath (*»), for this would be a 


(«) WarricltshalVs Case, Leach’s C. C. L. 
21^8, 3d bdit. So, if after a promise the 
prisoner brill" money, and gives it up to 
the prosecutor as part of that which had 
been stolen from him. R.\. Griffin, i Buss. 
& lty. 151. But where the prosecutor s.sid 
he wanted his money, and that if the pri- 
soner gave him that, he might go to the 
devil if he pleased, and the prisoner took 
money out of his pocket, and said it was 
all he lmd left, it was held that the con- 
fession ought not to have been received. 
Jt . v. Jones, 1 Huss, 6c By. 162. 

( h) Per Le Blanc, J. 11. v. Grant and 
Craig ,* 11. v . Marian Hodge, Well?* Siimrn. 
Ass. cor. G rose, J. East's P. C. G58. 

(r) It. v. Jenkins, 1 Buss. 6c li. C. C. L. 
402. 

( d ) 2 Haw. c. 40, s. 23; Dv. 214; 
0 St. Tr. 68. R. v. Tong, Kcl. 18, 10. 
R. v. Wheeler, Leach’s C. C. L. 349, 3d 
edit. R. v. Payne , 6 Mod. 105. 

(<?) 2 Haw. c. 40, s. 33. R. v. Pore, 
And. 301. Marshal Vs Case, 2 St. Tr. 1002; 
Leach’s C. C. L. 298, 3d edit. 

(f) An examination of a prisoner, 
though elicited by the magistrate’s ques- 
tions, is admissible against him where no 
threat or promise was used by the magi- 
strate. 2i. v. Ellis , 1 By. &. M. C. 437. 
Where the prisoner’s statement was reduced 
iuto writing before the witnesses against 
him had been examined, it was admitted 
by Harrow, B. with great doubts of its 
legality. R. v. Fagg , 4 C. 6c P. 560 ; but 
see R. v. Bell. 5 C. & P. 102. 


(g) R. v. Lamb, Leach’s C. C. L. 625, 
3d edit, per Grose, J. 

(h) 1 Hale, 284; Summ. 203. 

(i) R. v. Jacobs and others, Leach’s 
C. C. L. 349, 3d edit. it. v. Hickman , 
lb. 349. R. v. Fisher, Ih. R. v. Hall, lb. 
240. R. v. Fear shire, lb. ; B. N. P. 298 ; 
2 Haw. c. 40, s. 43. 

( k ) R. \. m Ha/l, cited in J?. v. Lambe, 
Leach’s C. C. L. 036, by all the Judges, 
except Gould, J. Phillips v. Winbum, 
4 C. & P. 273. R v. Hollingshead , lb. 
242. 

(/) R . v. M ( Carty, Sp. Comm. Dublin, 
797. Macnallv on Ev. 45. Action by 
bankers to recover money paid on a cheque 
purporting to be drawn by the defendant, 
hut alleged to be a forgery, minutes of the 
defendant’s examination oil a charge made 
p gainst a party a9 having forged the cheque, 
are receivable, although he afterwards 
signed a regular deposition. Williams v. 
Woodward, 4 C. & p. 340. 

( m) B. N. P. 242 ; Kel. 2. It generally 
happens that a party who i9 examined 
upon oath before the magistrate, is exa- 
mided as a witness against others, and 
under the expectation that he will not be 
prosecuted. It has been said that a pri- 
soner ought dot to be questioned by a 
magistrate ; and in the case of R. v. Wil- 
son, Holt’s C. 597, cor. Richards, C. B., 
the prisoner’s statement was, on this 
ground, rejectedftas inadmissible; but by 
the statute of Philip and Mary formerly, 
and now by the stat. 7 G. 4, c. 64, s. 3, 
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species of duress, and a vio!a|ion of the maxim, that no one is hound to 
criminate himself. And where the exarrrinition purported 01 * the face of 
the magistrate’s return to have been taken upon oath, the Judge rejected 
2 >arol evidence to show that no oath haQ in fact been token (w). 

In Litmbe's Case ip) it was^ield, by a majority of the twelve Judges, that Proof of ex- 
a confession made by the prisoner before a magi titrate might Ije read in animation, 
evidence, i^)on proof, that when it was read over to the prftoner he said it 
was all true enough, although he declined to sign it, and although it had 
not been signed by the magistrate ; for even a parol confession was evi- 
dence at common law before the statutes of Philip & Mar ftp). 

By the statute 7 Geo. 4, c. 64, s. 3, the examinations must be returned by 
the justices to the next general gaol delivery, to be held within the limits 
of their commission. The identity of the examination (< 7 ) is usually proved 
by the magistrate, coroner, or his clerk, who took it down(rf, and it should 
be shown that it contains the substance of what the prisoner said (s). It 
Rhould also appear that the confession was made ffeely (t ) ; but it is not 

the magistrate is to take the examina- might at all events refresh his memory by 

tion of the prisoner ; and at the Carlisle the writing, and give evidence of the 

Sp. Ass. 1824, Holroyd, J. admitted the statement; but ultimately the examination 

prisoner’s examination to be used as evi- itself was read. Minutes of a prisoner’s 

deuce against him, notwithstanding this examination, which have not been signed 
objection. Where a statement by a de- by him, or read over to him, may be used 
fendant, made before a committee of the as minutes to refresh the memory of the 

House of Commons, was objected to on the witness. Layer's Case, 24 Howell's St. Tr. 

ground that the statement had been made 214; 6 Ilargreave’s St. Tr. 229. Where 

under a compulsory process, the objection the exaiu imtion of a prisoner taken iu 

was overruled. R. v. Merceron, 2 Starkie’s writing is inadmissible from some irregu- 

C. 366. Before a statement made by a larity, parol evidence of what he said 

prisoner to the magistrate he was sworn upon the examination is adn^psible, It. v. 

by mistake, but as soon as it was disco- Heed , 1 Mood. & M. C. 403. • 

vered, the deposition was destroyed, and ( q ) It has been said that the examlna- 
the party cautioned; his subsequent state- tions ought not to be taken before the 

men t is receivable. It. v. Webb, 4 C. & P. grand jury, Glib. Ev. by Loft, 2 1 6 ; but 
664. A party is examined on oath upon the ruie seems to apply to depositions 
a charge made against another, he not only ; and, in practice, the examinations 
being himself charged or suspected of any * are frequently (by leave of the court,) 
offence; upon his being afterwards charged taken before the grand jury, 
and indicted, his former deposition is ad- (r) Parke, B. was of opinion, that it is 
missible. R. v. Haxoorth, York Spring sufficient to prove the magistrate’s signa- 
Assizcs, 1830, Parke, J. ture ; but Lord Denman held, that this 

(») R. v. Smith and another, cor . Le was not sufficient when the prisoner made 

Blanc, J. 1 Starkie’s C. 242. In the case of his mark only, without writing his name. 

R. v. Wilson, 1 Holt, C. 697, cor. Richards, (s) 1 Hale, 284. The safest course is 

L. C. B. it was held, that an examination to take down the very words. The statute 

of a prisoner, which consisted in answers requires the justices to take the examina- 

to questions put by the magistrate, could tion, and to put the same, or so much 

not he received in evidence, although no thereof as is material, into writing. A 

threats had been held out. prisoner said, “ Give me a glass of gin, 

( 0 ) Leach’s C. C. L. 625 ; and see and I’ll tell }»u all about it,” and two 

2 Haw. c. 46, s. 31. glasses of gin were given by an officer* to 

(p) In the case of The King v. Telicote , the prisoner, who then made a confession, 

cor. Wood, Baron, York Bummer Assizes, and the officer afterwards wrote down 

1810, 2 Starkie’s C. 483, where a prisoner from recollection what the prisoner had 

after his examination had been read over, said, and the officer read over what hud 

refused to sign it, and did not say (as in been so written before the committing 
Lamb's Case ) that it was true, the learned magistrate, and the magistrate told the 

Judge rejected the evidence. But In the prisoner that a confession might do hint 

later case of R. v. Dewhurst , Lancaster harm, upon which the prisoner said that 

Bpring Assizes, 1825, where the magistrate what had been read was the truth, and 

himself had taken down the examination, signed the paper. Best, J. refused to ad- 

which was read over # to Jlie prisoner, who mit the evidence. R. v. Sexton , Norwich, 

made no objection to it, but did not sign Summ. Ass. 1822. 

it, Bayley, J. held that the magistrate ( t ) 1 Hale’s P. C. 284.* 
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Force and 
effect. 


absolutely incumbent on the magistrate t^ warn the prisoner not to con- 
fess (n). The whole of the confession must be read (x). 

A prisoner may be convicted upon his own confession, without other 
evidence (y). • 

It is a general rule, founded upon principle^al ready adverted to (z), that 
the admission or confession of one defendant is not evidence against any 
but himself (a)\ except, indeed, such a privity and communityfin the same 
original design be proved, as to render that which has been said or done by 
one, in furtherance of the common object, fair and reasonable evidence of 
the general des^n and project itself. It was ruled in Tong's Case(b), upon ' 
the soundest principles, that the confession of one shall not be evidence 
against another. Where several are tried at the same time, and the con- 
fession of one implicates another, the evidence cannot on that account be 
rejected; the usual course is for the court to inform the jury that the con- 
fession is evidence against that party only by whom it is made (c). In some 
instances, the confe&ion of one, taken in the presence and hearing of 
another prisoner, may be very material evidence to explain the expressions 
and conduct of the latter upon that occasion ; for any declarations of his, * 
by which he assented to what was confessed by another, to his own pre- 
judice, would be admissible evidence against him. The confession of the 
other may also, it seems, be evidence for the purpose of explaining such 
declarations ( d ). 

ADMISSION TO A COPYHOLD. See COPYHOLD.— EJECTMENT. 

ADULTERY. See CRIMINAL CONVERSATION. 


AFFIDAVIT. 

Ap affidavit sworn before a Judge is receivable in the court of which he is 
a Judge, though not entitled of that court, but not in any other court unless 
entitled of that court (c). c 

AFFIRMANCE OF CONTRACT. See Index, tit. Waver. 
AGENT (/). 


Ip A. authorize B. to do an act, i 
so alleged in pleading, except in ca 
when the fact is committed, he is but 

(«) B, v. Magill, Macnully, 38. 

{x) It, v. Payne , 5 Mod. 1G5 ; 2 Haw. 
c. 40, s. 42. 

l.v) Stone 9 * Case, Dv. 214. Francis's 
Case , 0 St. Tr. 58. Fisher's Case , Leach's 
C. C. L. 3d edit. 349. Wheeler's Case , lb. 
Even though there be no positive proof 
that the offence was committed. B. v. 
Eldridge, Russ. & R. C. C. L. 440. B. v. 
j Falkner, lb. 481. B, v. White, lb. 608, 
B. v. Tippett , lb. 609. 

( z ) Vol. I. See Index, tit. Admis- 
sions. 

(a) 2 Haw. c. 46. The contrary was 
unjustly ruled in Throgmorton's Case , 1 St. 
Tr. 70. Bari of Essex's Case, lb. 197 ; aud 
Sir Walter Buleigh's Case , 1 Jac. 1. 

(b) Kel. 18. 

(c) B, v. Hearne and others, 4 C. Sc P. 
216. See the observations of Wood, B. In 
Bxdlen v. Mitchell , 2 Price, 299. It is, 
however, morally impossible that the hear* 


t is in law the act of A ., and may be 
ses of felony ; for then, if A. be absent 
an accessory before the fact (g), Ac- 

ing of such a confession should not operate 
to the prejudice of the parties implicated ; 
in some instances, the inconvenience might 
be obviated by separate trials. 

(d) Bat a confession by one of several 
prisoners before a magistrate, which impli- 
cates all, cannot be read in evidence merely 
f'F the purpo-e of drawing an inference 
from their silence as to the parts which 
affect them. B, v. Appleby and others, 
3 Starkie’s C. 33, cor. Holroyd, J. who 
said that it had been so held by several of 
the Judges on a case from Chester, and that 
he was of that opinion. 

(e) Reg. G., H. T. 2 W. 4. The addi- 
tion of every person making an affidavit 
must be inserted therein, lb. When sworn 
before the attorney on record or his agent, 
lb. 

(f) For other evidence on this head, see 
tit. Admissions.— Accessories. 

(g) See Accessory. 
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cordingly, or an allegation (in(p civil action) that the master and servant 
drove ungovernable horses in Lincoln’s-Inn-Fields, both were found guilty, 
although the servant alone was present (A). So an allegation Jhat the de- 
fendant negligently drove his cart, is Supported by proof that it was driven 
by his servant (i). Before tffe act of B. can be given in evidence as the act 
of A., it must be proved that B. was the agent of AP This proof may either 
be, — 1st, direct, or it may result, 2dly, from the relative sit&ation of A . and 
B . ; or 3dly, from their habit and course of dealing, or other special circum- 
stances ; or, 4thly, from A.’s recognition of B * s act, or his acquiescence in 
it. 1st. May be direct (A). As where the agent is called %s a witness and 
proves that he was authorized to do the act, or transact the particular 
bu8int?ss. The fact of agency may be proved by collateral evidence 
without calling the agent (/). If the authority was in writing, it must be 
produced, iu order that it may be seen whether it has been pursued (m). If 
he acted under a power of attorney, the instrument must be fjroduced and 
proved (»). And parol evidence of the authority i9 inadmissible, where the 
authority from its nature must have been in writing(o). This, however, 
does not appear to be necessary, where the authority can be clearly inferred 
from the course of dealing, or from the recognition of the agent’s acts by 
the principal. And therefore in the case of The King v. Bigg(p), which was 
an indictment for a felonious erasure of an indorsement upon a bank-note, 
although it was contended, on behalf of the prisoner, that it was necessary 
to prove the appointment of Adams as the agent of the Bank of England, 
being a corporate body, under their seal (q), it was held to be sufficient to 
show that Adams had been used to sign bills and notes, which from time to 
time had been duly paid, and answered by the Bank. It was found by the 
special verdict that Adams had been intrusted and employed by the Governor 


(/*) Michael v. Allestree , 2 Lev. 172. 

(i) Brucker v. Fromont , 0 T. It. 059 ; 
ami see Tuberville v. Stumpy Ld. Ituym. 
204. 

(A) A Iptter authorizing an agent to draw 
to a certain amount, coupled with a power 
of attorney to enter into and complete con- 
tracts, make jmrchases, &c., is a sufficient 
authority to such agent to raise money for 
the purposes of his employers ; and a party 
advancing monies to such agent is not 
bound to call for those instruments, and 
inquire what money hits beeu already ad- 
vanced on the letter. Witkington v. Her- 
ring, 5 Bitig. 442. See Attwood v. Mun- 
nings, 7 B. & C. 278. A direction to an 
agent to enter upon premises (in mortgage) 
and sell the stock, &c., which was declared 
to be for the benefit of the plaintiff, and 
amounting to an authority to pay over the 
amount to him, being in consideration of 
his postponing the sale of the estate, is an 
Irrevocable authority, and the plaintiff may 
sue the agent for money had and received. 
Metcalf v. Clough, St M. & Ry. 178. The 
stewaffi of a manor cannot appoint a de- 
puty without special authority. Barker 
v. Kett, 3 Salk. 124. The office is grant- 
able in reversion ; lb. Where the agent 
had in his own name always sold the goods 
and* received theftamount, held that having 
an authority to sell, he had an implied one 


to receive the price ; and that the princi- 
pals could not avow the act of their agent 
as to one part, and repudiate it as to the 
other. Capel v. Thornton, 3 C. & P. 353. 

(7) Owen v. Barroic , 1 N. It. 101 ; infra , 
tit. Usury. Where goods were fraudu- 
lently obtained by _D., the agent of W ., the 
purchaser, and also of the defendants, 
without any intention of being paid for, 
and were immediately sold to the defend- 
ants ; held, In trover, that the handwrit- 
ing of D, to various contracts as the agent 
of W . might be proved, and as steps in 
proving the fraud, without calling him 
as a witness, although the jury found that 
the defendants were not privy to the fraud. 
Irving v. Motley, 7 Bing. 543. 

( m ) JohnsorPv. Mason, 1 Esp. C. 89. 
Coore v. Calloway , lb. 115. 

(n) Ibid. 

(o) Ibid; but see 3 P. Wms. 427, 
JR. v. j Bigg, 

(p) 3 P. Wms. 427. 

( q ) It was alleged in the indictment, 
that one Joshua Adams was intrusted and 
employed by the Governor and Company 
of the Bank of England to sign bank-notes 
for the said company; and it was found 
by the special verdict that he was so in- 
trusted and employed by the Governor, Ac. 
b& not under their common seal . 


Direct evi- 
dence of 
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From habit 
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nnd Company, but not by any instrument ynder their seal. A majority of 
the Judges were of opinion that the evidence was sufficient, and the prisoner 
was transported 

Secondly . From relative Situation •. — Where the authority results from the 
relative situation of the parties, it is sufficient^ prove such relative situa- 
tion (r). Thus, to affect the sheriff with the act of the under-sheriff it is 
unnecessary tolhow more than that the latter is the under-sliefiff(s). But 
a bailiff is not the general officer of the sheriff, and therefore the particular 
authority must be proved (f), Proof of the sale of a book by a servant in a 
bookseller’s shop is primd facie evidence of a sale by the master ( u ) The 
answer of a clerk at a banking-house, transacting the business of his prin- 
cipals, is evidence against the latter ( x ). Where the captain of a vessel 
orders goods for the use of the ship, the owners are responsible (y). So it 
is the commonTcourse upon trials at Nisi Prius, to read the admissions of 
the attorney on record of either of the parties ; and a plaintiff is bound 
by the act, not only *of his attorney, but of his agent in town (z), in the 
course of the cause. 

A letter written to the plaintiffs, respecting the pulling down an adjoining^ 
house belonging to a corporation by their surveyor, and who had the manage- 
ment of their buildings, may be presumed to have been written by him in 
that capacity, and therefore is evidence against them (a). 

Thirdly. From, habit , course of dealing , fyc. — In mercantile transactions 
the fact of the usual and general employment of a particular agent in the 
transaction of business is the most usual evidence of authority ( b ). Thus, 


(r) See 7 T. R. 113. The plaintiffs, cor- 
respondent^ in England of a foreign mer- 
chant, had in May 1827 ft Bunk of England 
note remitted in part-payment of the ac- 
count due to them, which had been stolen 
In February 1826, and when presented at 
the Bank, was detained ; it was held in 
trover, that the plaintiffs must be taken to 
be the agents of the foreign merchant, and 
could only recover upon his title, and there- 
fore were bound to show that it had been 
received without any grounds of suspicion 
that the note had been improperly ob- 
tained. De la Chaumette v. Bank of 
England , 9 B. & C. 208. A deed signed 
by the chief clerk and solicitor of a com- 
pany is binding on them, unless it be 
shown that he exceeded his authority ; and 
it makes no difference whether the object 
of producing it were to enforce it or bind 
the company in any other way by its con- 
tents. Doe d. Macleod r. East London 
Waterworks Company , I Mood. & M. C. 
149. Agents, authorized to draw bills for 
a company, drew them in their own names, 
and not as agents, although for the pur- 
poses of the company ; held that the mem- 
bers of the company were not liable on the 
bills, but, setnble, they were liable as part- 
ners for the money lent. Ducarrey v. Gill, 
l Mo. & M. 451, and 4 C. & P. 121. 

(s) Ibid. 

(t) Ibid. 

(u) 12. v. Almon, Burr. 2686. See tit 

Libel. • 

(#) Price v. Marsh , 1 Carr. C. 60. 


The employment of a ship is evidence of 
an authority from the owner to the master, 
in respect of every lawful contract made 
by him relative to such employment of the 
ship. Abbott’s L. S. 112. 122; 1 Vent. 
190. 238. An assignment of a lease under 
a fi* f a * by A . B. as under-sheriff, is 
evidence that he is under-sheriff. Doe d. 
James v. Brown , 5 B. & A. 243. The 
drawing of bills by the consignor of goods 
on the consignee or factor, against the 
consignment, does not authorize the latter 
to pledge the goods. Gill v. Kymer , 
5 Moore, 518. Duclos v. Byland , cited 
lb. See Guickard v. Morgan , 4 Moore, 
36 ; Paterson v. Gandesequi, 15 East, 62 ; 
Daubigny v. Duvdt , 5 T. R. 604 ; Field- 
ing v. Kymer , 2 B. Sc. B. 639. By the stat. 
4 G. 4, c. 83, a person may take a deposit 
or pledge of goods to the extent of the 
consignee’s Interest. 

(y) 1 T. R. 108; and so is the captain 
also ; aliter , if they be ordered before his 
appointment, although not delivered till 
after. Farmer v. Davis , Ibid. And see 
the last note. 

(z) Griffiths v. Williams , 1 T. R. 710, 
711. See Hays v. Perkins, 3 East, 568. 

(a) Peyton v. Governors of St. Tho- 
mases Hospital , 3 C. & P. 363. The an- 
swer of a clerk at a banking-house, trans- 
acting the business of his principals, is 
evidence against them. Price ▼. Marsh, 
1 Carr. C. 60. 

(5) See B. v. Biggs, *3 P. Wms. 427, 
and supra , note (a?). 
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tlie general authority of broilers to sell, so as to bind their principals in From habit 
respect of the purchase, is to be collected from their general dealings, and aa< * coars ® 
not merely from their private instructions as to the particular parcel of 0 
goods ; and if a general authority carf be inferred from the usual course and 
habit of dealing, the principal will be bound by the contract, although it be 
contrary to the particular instructions (c). Where* an agent had been em- 
ployed for*a length of time to pay for work of a parti Ailar description, 
and workmen were always referred to him, his acknowledgment of a debt 
was held to be binding upon his principal (d). A master, who in a single 
instance authorizes his servant to take up goods on credit, is afterwards 
liable (e). So where the defendant's wife usually gave orders for goods, her 
acknowledgment of a debt being due within six years, was held to be 
evidence against her husband (/*), So where the wife had taken lodgings 
for herself and her husband, and afterwards gave notice of (fUitting, upon an 
action brought for use and occupation, it was held that the acknowledgment 
of the wife was evidence against her husband ; and iLord Kenyon said, that 
where a wife acts for her husband in any business or department by his 
authority, and with his assent, he thereby adopts her acts, and must be bound 
by any acknowledgment, or any admission made by her respecting that 
business in which she has acted for him (g)> In such respects, the wife does 
not differ from any other agent. So an admission by a clerk usually em- 
ployed in corresponding on business, is evidence ( k ). 

An authority to receive payment on bonds, bills, &c. is usually evidenced 
by the custody of the instruments themselves (i). And it was held, that a 
payment to one who usually received money for an obligee of a bond, was 
not sufficient, unless he had the custody of the bond (A). 

Fourthly . — A recognition by the principal of the agency in tlfe particular Recogni- 
instance, or in similar instances, is evidence of the authority to the latter, tion. 

As, wlieVe one subscribes policies in the name of another, and, upon a loss 
happening, the latter pays the amount ; this would be evidence of a general 
authority to subscribe policies (/). So where the defendant's son had, in three 
or four instances, signed bills of exchange by the direction of his father, it 
was held to be sufficient evidence for presuming an authority from the 
father to the son to sign a guarantee ( m). 


(c) Whitehead v. Tackett , 15 East, 400. 

(d) Hurt v. Palmer , 5 Esp. C. 145. 
The plaintiff, after repeated applications 
for payment to the tefendant, receiving no 
answer, applied to an attorney, supposed 
to act for the defendant, for payment, who 
answered the letter, and paid part, and to 
a subsequent letter replied, promising pay- 
ment of the remainder; held, that as it 
appeared that he was the agent at one 
time, this was evidence to go to the jury 
that he continued to be so. Roberts v. 
Gresley, 3 C. & P. 380. 

(e) The defendant sent a waterman to 
the plaintiff for iron, on trust, and paid 
for it afterwards ; he sent the same water- 
man a second time with ready money, 
who received the goods, but did not pay 
for them. The C. J. ruled that the send- 
ing him on trust the first time, and paying 
the money, gave him credit, so as to charge 
the defendant on the second contract. 
Hazard v. Tradwell , Str. 506; and see 
Rushy v. Scarlett , 5 Esp. C. 76 ; 1 Show, 


95. See tit. Goods sold and de- 
livered. 

(/) Paletkorp v. Furnish, 2 Esp. Cas. 
211. See tit. Admissions, 29, 30. 

(g) Emerson v. Blonden , 1 Esp. C. 142; 
and see Anderson v. Sanderson,2 Starkie’s 
C. 104. So where the wife kept a shop in 
the absence of the husband, and admitted 
a debt for go<^is sold and delivered. Peto 
v. Hague , 5 Esp. C. 134. Clifford v. 
Burton , 1 Bing. 199. 

(h) Harding v. Carter , Park on In* 
4 ; vide supra , p. 42. 

(i) 1 Chan. Cas. 193. Owen v. Barrow , 
1 NT. It. 101; 12 Mod. 564. See tit. 

Pa YMENT. 

(k) Gerard v. Baker , 1 Ch. Ca. 94. 
Duke of Cleveland v. JOashwood , 2 Eq. 
Cas. Ab. 709. 

(l) Courteen v. Touse, 1 Camp. 43, n. 
(a). Neal v. Irving , 1 Esp. C. 61. Hough- 
ton v. Ewbank, 4 Camp. 88 ; althongh the 
agent acted under the power of attorney. 

(m) Watkins v. Vince, 2 Stykie’sC. 368. 
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AGENT, DECLARATION BY. 

Mere evidence, however, that t the agent haft done acts in the name of d 
principal, wiH not bind the latter without some evidence of recognition on 
his part; and* the re fore, where a policy had been signed by one Butler , and 
it was proved that Butler had signed other policies in the name of the 
defendant, but no evidence was adduced of any authority given in the par- 
ticular case, or of the deifend ant’s having ever paid a loss on such policies* 
the evidence was held to be insufficient (n). If an agent has authority to 
subscribe a policy, be has also authority to adjust it (o). 

Where the defendant in an action on a policy of insurance had used an 
affidavit made by a third person, for the purpose of putting off the trial, 
it was held, that the statement in the affidavit, that the deponent hjid sub- 
scribed the policy on the behalf of the defendant, was admissible to prove 
the fact(/>). 

If a master send a servant to receive money, and the servant instead of 
money receives a bill, the master may, as soon as he knows it, dissent, and 
will not be bound by the payment ; but acquiescence, or a small matter, it 
wassaid, in the case of Ward v. Evans ( q) 7 will be proof of the master's 
assent, and that will make the act of the servant the act of the master. In 
Thorold v. Smith (r), the servant having been sent for money received a 
cheque, which he kept in his own hands, without the knowledge of his 
master, and upon the banker's failure the servant sent back the bill ; and 
Holt, Chief Justice, and Powell, J. seem to have been of opinion, that 
it was a question of fact for the jury, whether the servant, under the cir- 
cumstances of the case, had authority from his master to receive bills 
instead of money ; and a new trial was granted, for the purpose of ascer- 
taining the fact («). 

Whqre th8 defendants' agent abroad received by their orders money on 
their account, and communicated the fact to them, which they acknow- 
ledged, and directed the disposal of it ; it was held that the agent's letters 
were admissible as against the defendants to charge them with the receipt 
of the money, they having adopted and acted upon the assertions* of their 
agent (*)• A duty arising out of particular relations or circumstances, is 
properly alleged as an implied promise (u). 

Such presumptions and implications of authority are in general applicable 
to civil coses only. Evidence of a wilful trespass by the servant will not 
show that the master is a trespasser, without express evidence that the act 
was done by his direction ; for an authority to commit a trespass cannot be 
implied (jr). But fraud will vitiate a contract, although the principal take 


(n) Courteen v. Touse, 1 Camp. 43, 
n. (a). 

(o) "Richardson v,Anderso^ 9 1 Camp. 43. 

n. (a). 

(p) Johnson v • Ward , 6 Esp. C. 48. 
See also 2T.R. 189, in not. ; 2 Ld. Raym. 
930} II Mod. 88. 

(q) Salk. 442. Watkins v. Vince , 2 

Starkie’s C. 368. 

(r) 11 Hod. 87. 

(* ) But Holt. C. J. intimated his opinion 
that a jury at Guildhall would find pay- 
ment by a bill to be a good payment, ac- 
cording to the common practice of the 
city ; and Powell, J. said he supposed that 
the servant had many times received bills 
lor his master, which was an authority for 


the purpose ; hut that that was matter of 
evidence, being according to the comm n 
practice of the world. 

(t) Coates v. Bainbridge , 5 Bing. 38 : 

1 M. & P. 142. 

( w) Callender v. Delriche, 5 Bing. N. 
C.58* 

Macmanus v. Crickett, 1 East, 106 ; 

2 H. B. 443. See also Harding y. Green - 
ing> Holt's C. 531 ; and J?. v. Johnston , 
7 East, 65, iq/ra, tit. Libel. The tort of 
a servant or deputy does not affect the 
master. Mo. 777. 787 } Com. Dig. 
Officer, [K.] 8. Although an informa- 
tion for penalties is a criminal proceeding, 
yet it is also in the nature gf a civil pro- 
cess to recover the Crown's debt ; a party 
therefore carrying on trade by his servants. 
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bo part in it, for he is civilly responsible for the acts of his agent (*). It is Acts and 
a general rule, that an agent Cannot bind his principal by any act beyond declare^ 
the scope of the authority delegated to him (a). Where the feet of agency m 

has been proved, either expressly or.presumptively, the act bf the agent, 
co-extensive with the authority, is the act of the principal ( b ), whose mere 
instrument he is ; and then, whatever the agent s^ys, within the scope of 
his authority, the principal says, and evidence may be given of such acts 
and declarations as if they had been actually clone and made by the prin- 
cipal (c) himself; and it makes no difference whether the declaration be 
true or false, for they are just as binding upon the principal as if they had 
been actually made by him. But where the agent makes any declaration 
or representation of his own, and not as the instrument of his master, that 
declaration will not be evidence, but the agent himself must be called ( d ) 
to prove any fact within his knowledge ; consequently, a Jitter written by 


and deriving profits from tlieir acts, is respon- 
sible for penalties Incurred by their violation 
of the revenue laws. A ttorney General v. 
Siddon, 1 Cr. & J 220; 1 Tyrw. 41 ; and 
see 2?. v. Dixon, 3 M. & S. 11; and R. v. 
Gutch , 1 Mood. & M. C.433. In the case 
of an illegal distress, as damage feasant, 
by a servant, an authority to make the 
illegal distress cannot be inferred from 
lawful authority given in other instances. 
Lyons v. Martin , 3 N. & P. 509. 

(z) Doe v. Martin , 4 T. R. 39. A prin- 
cipal is bound by the fraud or misrepre- 
sentation of an agent in making a contract 
for him. Fitzherbert v. Mather , 1 T. R. 12, 
Park. Ins. 321. 320. See further, App. 45. 

(a) Fenn v. Harrison f 3 T. R. 357. A 
factor cannot pledge the goods of his prin- 
cipal by indorsement of the bill of lading, 
or even by delivery of the goods them- 
selves. Newsom v. Thornton , 6 East, 17. 
Daubigny V. Duval , 5 T. R. 604. Pater- 
son v. Task , 2 Str. 1178. Martini v. Coles , 
1 M. & S. 140. Even although he has 
accepted bills on the faith of such consign- 
ments. Graham v.Dyster , 2 Starkie's C. 
21. Fielding v. Kymer , 2 B. & 11. 639; 
5 Moore, supra , 42, note (x). But the 
rule does not apply to a banker who 
pledges an indorse^ negotiable security 
deposited in his hands. 1 Bos. Sc Pull. 
648. 651. The plaintiffs previously to a 
sale issued catalogues, and by one of the 
conditions of sale, payment was to be made 
on delivery by good bills on London, at four 
months from the date of the sale ; one of 
the catalogues being sent to the defendants 
by their broker, they directed him to pur- 
chase certain lots, which he accordingly 
did, in his own name, and immediately drew 
on the defendants at four months, which 
they accepted, and paid when due. It ap- 
peared that at the sale the terms of pay- 
ment were vari d to known purchasers to 
“ payment two aud two months,” by which 
the brokers were allowed to have the goods 
without giving bills at the time, and they 
subsequently became bankrupts. In an 
action against °the defendants as the real 


purchasers, it Was held that the defendants 
not having authorized any contract dif- 
ferent from that mentioned in the condition, 
viz. a payment on delivery by good bills, 
and on the fuith of which they might pro- 
perly accept the bills, they were not bound 
by the contract varied at the sale, and 
that the plaintiffs therefore were not en- 
titled to recover. Horsfall v. Fauntleroy , 
10 B. & C. 755. 

( b ) The declaration of a servant em- 
ployed to sell a horse is evidence to charge 
the master with a warranty, if made ut the 
time of sale ; if made at any other time, 
the facts must be proved by the servant 
himself. Helyar v. Hawke fb Esp. C. 72; 
and see Irving v. Motley , 7 Bing. 543. 
Garth v. Howard , 8 Bing. 451. Sckuman 
v. Locke , 30 Moore, 39. And see note (/). 

(c) As to payments to an agent, see tit. 
Payment, and Stewart v. Aberdeen, 4 M. 
& VV. 211. 

{d) See Kahl v. Jansen , 4 Taunt. 665, 
and Langhorn v. AUnutt , 4 Taunt. 511. 
In the first of these cases the Chief J. 
observed, w when it is proved that A. is 
the agent of 2L, whatever A. does or says, 
or writes, in the making of a contract, as 
aorent of 2?., is admissible in evidence, 
because it is part of the contract which he 
makes for 2?., and which therefore binds 
him, but it is not admissible as the agent’s 
account of what passes.” See also Me*~ 
taers v. Abraham , (1 Esp. C. 375); the 
question was, whether the defendant, the 
purchaser of cjRods, had agreed to find bags 
for the carriage of them : according to 
the report of the case, the plaintiff offered 
in evidence the letter of the broker who 
sold the goodR, (being the plaintiff’s own 
agent,) written to the plaintiff, saying that 
the bags would be ready by a certain day ; 
the broker was then in the box, and Lord 
Kenyon said, that he would admit evidence 
of what he had done on account of the 
defendant, hut that it should be learned 
from himself, and not from his.letter. See 
Ashford v Price, 3 Stark ie’s C. 18 5, infra, 
note ( g ). 
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an agent to his principal of what he has done, being the representation of 
the agent to his principal of whfct he has done, is not admissible in evidence 
against the principal to prove the truth of the representation (e) ; for he is 
no longer the authorized instrument of the principal to bind him by such 
declarations. 

So where the questior^was, whether the agent of the defendant had deli- 
vered to him a band, alleged to have been made by the defendant to the 
plaintiff, it was held by the Master of the Rolls, that the declaration by the 
agent, that he had delivered the bond to the defendant, was not admissible 
evidence to prove the fact (f ). But it is otherwise where the principal 
refers himself to his agent’s declaration on a particular subject, or con- 
stitutes a party his general agent for conducting his business, for then a 
declaration or acknowledgment by the latter falls within the scope of his 
authority ( g ). 

Defence by An agent may generally repel an action against himself by proof that he 

an agent. acted on the footing of an agent, and was understood so to act (A), unless 
he execute an instrument in his own name (i). A public officer, trading on 
behalf of the public, is not liable on contracts made by him in that capa- 
city (A). One who contracts on behalf of Government is not liable, although 
the contract be by deed (/). But if a person represent himself to be an agent 
for one who resides abroad, it seems that he is personally liable (m). 

So where a captain contracts for goods for the use of the ship (w). 

(e) 4 Taunt. 611, lb. 666. 663. As to (i) Appleton v. Binks, 5 East, 148. 

admissions by an attorney, see tit. At- But if an agent covenant in his own name, 
tohnby. he will be personally bound, although he 

(f) Fairlie v. Hastings , 10 Ves. jun. be described In the deed as covenanting 

128. on the part of another. Ajypleton v. Binks , 

(a) yide hipra , p. 29. A declaration 6 East, 147. Wilks v. Backs , 2 East, 

by the clerk of an attorney, in taxing costs, 142. White v. Cuylei‘,6 T. R. 176. And 

that he would not charge extra costs, is if lie draw a bill in his own name, he will 
evidence against the principal. Ashford be personally liable, although the plaiutiif 

v. Brice, 3 Starkie’s C. 185; 1 D. & It. 48. knew that he was merely an agent. Lead - 

(h) See Vendor and Vender. The bitter v. Farroiv, 5 M*. ic S. 345. Thomas 

office of clerk to a body of trustees being v. Bishop , Str. 955. So where a solicitor 

executed by a deputy, the clerk is not re- undertakes in writing to pay rent on with- 

spousible for losses occasioned by the neg- drawing a distress. Burrell v. Jones , 

ligence of such deputy induced by the 3 B. & A. 47. A party describing him- 

negligence of the trustees, nor for monies self as agent or consignee of a vessel char- 

which came into his hands through their tered for a specific purpose, signs an agree- 

irrcgular acts ; but he is for sums received ment iu his own name, witnessing “ that 

at his office by such deputy without his the said parties agrej,” &c., and acting as 

authority, but which he had ground for principal throughout the voyage, is per- 

betieving would be paid there. Whitmore sonally liable. Kennerly v. Gravina , 3 

v. Wilks, 1 Mood. & M. 214. Notice that D. & R. 503. 

third parties are interested in a particular (k) Macbeath v. Hahlimand, 1 T. R. 
adventure, imposes upon an agent the duty 172. 

of accounting with the latter, in respect of (/) Unwin v. Wolselei /, 1 T. R. 674. 

their proportion ; but it is otherwise if {in) Be Gaillon v. VAigle, 1 B. &. P. 

from subsequent transactions it be shown 3G8; 3 B. &A. 47. Burrell v. Jones. 

that they are content to rest updn the re- Appleton v. Binks , 5 East, 148. A . ap- 

sponsibity of the other partners, and that points by power of attorney three persons 

the agents should account solely to them. to act In the management of his estates in 

Killock v. Greg , 4 Russ. 285. See fur- Jamaica, as his attornics, one of whom re- 

ther as to tlie defence that the party is but siding there, enters into an agreement with 

an agent, 1 Foster v. Blakelock, 5 B. & C. JR* to undertake the factorage of the 

828; and tit. Work and Labour. As estates, together with others, on certain 

to the liability of parishioners directiug terms; JR* canuot call upon A. for sup- 

parish work to be done by the church- plies furnished, but must look to the at- 

wardens, see Lanchester v, Tucker , 1 torney with whom he contracted. Pen- 

Bingb. 200. See tit. Abatement — nant v. Simpson, 1 Knapp., P. C. 399. 

Churchwarden. (n) Farmer v. Baas, 1 T. R. 108. 
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AGREEMENT. — APOTHECARIES. 

It is a settled rule of law (o'), that an agent sj^all not be allowed to dis- 
pute the title of his principal. 

One who agrees to be responsible as agent for the plaintiff in respect of a 
sale with the auctioneers, is liable, although the plaintiff appoint the auc- 
tioneer ( p ). 

It is also a general rule, that an agent shall not be^allowed to take an 
undue advantage of his principal through the medium of suefi agency, by 
standing fh a double capacity (q). 


AMENDMENT. See Tit. VARIANCE ; and see Append. Vol. II. 47 . 

APOTHECARIES. 

An apothecary, by the stat. 55 Geo. 3, c. 104, s. 21, must, in an action for 
business done, prove either that he practised (r) as an apothecary prior to 
or on th & first day of August 1815, or that he has duly obtained his certi- 
ficate (s') from the master, wardens, and society of Apothecaries, unless he he 
a surgeon or assistant-surgeon within the stat. 6 Geo. 4, c. 133 (£). -A diploma 
from a Scotch university does not exempt in England (w). In an action to 
recover penalties under the same Act, sec. 20 ( v ), where the question was. 


( 0 ) And therefore, where an agent has 
received money on behalf of his principal, 
he cannot afterwards be allowed to say 
that he received it for some other person. 
JDlxon v. Hammond , 2 B. &, A. 810. The 
defendant in that case having effected an 
insurance for both Flowerden and David- 
son, and having received the amount of a 
loss, it was held that he was bound to 
pay it over to the partnership, and could 
not pay it to Flowerden alone. In Har- 
rington v. Clarke , 2 Chi tty’s C.T. M. 420, 
an agent had taken out letters of admini- 
stration in India for his principal, who had 
obtained administration of the intestute’s 
effects; and it was held that the agent 
could not refuse to pay over the assets to 
his principal, on the ground that others 
had obtained administration. Ib. See also 
Roberts v. Ogilby, 9 Price, 209. Gosling 
v. Rirnie, 7 Bingh. 339 ; 5 M. & P. 100. 
Hauws v. Watson , 2 B. & C. 541. Sto- 
nard v. Dunltin , 2 Caing. 334. ‘But see 
Saxby v. Wynne , and Ogle v. A thinson 9 
Vol. II. Trover by Vendee. 

(y>) Cholmondely v. P ay ne, 8 C. 6c P. 
482. And the plaintiffs receiving part of 
the proceeds from the auctioneer does not 
discharge the agent. Ib. 

(q) A., being in this country, applied to 
23. to advise him as to dealing in foreign 
funds, and by his advice transferred foreign 
securities from one to another. It appear- 
ing that the funds purchased were R * s own, 
and the transfers merely dealing with his 
own stock, it was held that the transac- 
tion could not be supported, the dealer 
standing in a situation of advantage which 
an agent is not permitted to be in dealing 
with his principal. Rrookman v. Roths- 
child, 3 Sim. 153: and affirmed in Dom. 
Pr. 1 Dow. & C. 188. A party employed 
to purchase an estate, becoming the pur- 
vor.. 11 . p 


chaser himself, is held in equity to he a 
trustee for his employer. lees v. Nut tall 

1 Russ. & M. 53. Where the defendant, 
having been employed by the plaintiff as 
broker, undertook (as be was bound to do 
under G Ann. c. 10, s. 4) to charge him 
only the cost price of the goods purchased, 
having violated his duty in every instance, 
the plaintiff is entitled to recover*iamages 
for such overcharges paid by him. Proc%r 
v. Rrain, 2 M. & P. 284. 

(r) Wogan v. Somei'vitle , 7 Taunt. 401. 
It was there held that the house-apothe- 
cary of an infirmary, who officiates in 
making up medicines for the patients, is 
a person practising within the statute. 

(V?) Sherwin v. Smith, 1 Bingh. 204. 
It was there held that a certificate from 
the Court of Examiners was conclusive to 
show that the party had served an appren- 
ticeship. It is sufficient to prove the 
signature of one of the examiners of the 
Apothecaries’ Company, which the certifi- 
cate purports to bear, with evidence that 
it was issued by the Court of Examiners. 
Walmesley v. Abbott , 3 B. & C. 218. By 
the 6 Geo. 4, c. 133, s. 7, the seal of the 
Apothecaries’ Company is evidence of the 
certificate and quiftiflc&tion ; but the seal 
must be proved. Chadwick v. Running, 

2 C. & P. 106 ; 1 Ry. & M. 30G. 

(t) See the Appendix. 

(w) Apothecaries* Company v. Collins , 
4 B. & Ad. G04. 

( v ) Apothecaries 9 Co. v. Roby,b B. & A. 
940. It was there held, that upon an 
information against the defendant to re- 
cover penalties for practising against the 
statute, it was necessary to show in de- 
fence that the defendant was in practice 
on the first day of August 1815, and that 
it was not sufficient to show that he vyps 
in practice on a previous day. 
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APPLICATION OP PAYMENT. APPROBATION. 

whether the defendant had practised as an apothecary previous to the 1st of 
August l£15,'it was held, that the incapacity, proved Sn the defendant, to 
make up* the prescriptions of physicians before that time, was cogent 
evidence to prove the negative ( v ) ; since the 5th section of the act describes 
it to be the duty of an apothecary to make prescriptions for physicians* 
It has been held, that an apothecary who charges for attendance is not 
entitled to clffcrge for the medicines which he finds, and vice versd (to). In 
a later case, a surgeon and apothecary wa% allowed* to* recover reasonable 
charges for attendance, besides his charges for medicines (#). 


APPLICATION OF PAYMENT. See PAYMENT. 

APPORTIONMENT. 

There can be no extinguishment, ^suspension or apportionment of rent 
contrary to ( vhe contract and agreement of the parties, but where the lessor 
enters wrongfully ( y ). But if the lessor take a part, then there shall be an 
apportionment (z) ; c and the apportionment may be made by a jury (a) So 
if the lessee be evicted of part, and continue to hold the remainder (5). 


APPROPRIATION. See PAYMENT. 

Tub brokers of B . sell goods in their possession to C., taking* in payment 
a bill accepted by JD. and retain the goods on CVs account, with instructions 
to sell, if at a profit. Before the bill becomes due, JD. becomes bankruj^t j 
the brokers, of their own accord, apply to C , for security, who authorises 
them to sell the goods, and apply the proceeds in payment of the bill. 
Before they are sold, C. also becomes bankrupt; C.’s assignees cannot main- 
tain trover against the brokers, or against B., for the goods which, after 
the order from C. to the brokers to sell and apply the proceeds, remained in 
thC hands of the latter subject to that charge, although the brokers, in 
requiring such security, acted without instructions from B ., lie having by 
his conduct subsequently ratified their acts, and the brokers being entitled 
to act for their employers* benefit (c). 


(w) The Apothecaries' Company v. War- 
burton, 3 13. & A. 40. It is not sufficient 
to show that he professed to cure, and 
practised in local complaints only ; to en- 
title himself to sue he must have com- 
pounded medicines, and practised the gene- 
ral duties of an apothecary. Thompson 
v. Lewis , 1 M. & M. 256. A practising in 
the service of another is not sufficient. 
Brmon v. Robinson , 1 C. & P. 264. A. 
bound himself apprentice to an apothecary, 
who resided eight miles from H . The 
apothecary then took a house at H., in 
which A. resided, and, attended several 
patlenfcTtliere, the apothecary coming over 
occasionally, and being consulted by the 
defendant about the patients; held that 
this was a practising by A. as an apothe- 
cary within the meaning of 55 Geo. 3, 
c. 11)4, s. 20. The A faster, jrc. of the Com - 
pany of Apothecaries v. Oreemoyod, 2 
B* & Ad. 708. If a person compo un ds 
medicines, &c. he is liable to penalties, 
although he cannot make up a physician’s 
prescription. Apothecaries 9 Company v. 
Allen, 4 B. & Ad. 625. 9 

(to) Toume v. Ores ley, 3C.&P. 681. 
(a*) Handey v. Henson, 4 C. & p. 


110. See further Bmn of Exchange 
— Surgeon. 

(y) Hodgson v. Thomborough , 2 Lev. 

143. If A . lease to B., reserving 20 J. 
rent, and B . underlet part to C. without 
rent, and C. assign to A., yet A . shall 
have the whole 20 Z. without apportion- 
ment. v 

(z) Per Popham, in Smith v. Malings , 
Cro. Jac. 160; Lit t. s. 222; Co. Litt. 
148 (a). So if the lessor grant or devise 
part of the reversion to another. Co. Litt. 
148 (a). 

(a) On nil debet pleaded in debt for 
rent. 1 Vent. 270; Com. Dig. Suspen- 
sion [E.]; Cro. Elis. 771; Cro. Jac. 100. 

(b) Smith v. Malings, Cro. Jac. 160. 
Smith v. Raleigh , 3 Camp. 513. Stokes 
v. Cooper , lb. 514, n. Balston v. Reeve , 
Ld. Ray, 77. Clun's Case, 10 Rep. 128. 
Burn v. JP helps, 1 Stark ie’s C. 94. Tom- 
linson y.JDay, 3B. & B. 680. Buttbe lessee 
may at his election, on eviction from part, 
abandon the whole. 

(c) Bailey v. Culverteell, 8 B. & 
C. 449 (and see Appendix). Here the 
act of the agent, ratified by the principal, 
had the effect of an order given by the 
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APPROPRIATION OF PAYMENT. See PAYMENT. 

APPURTENANT ( d ). See TRESPASS 

ARBITRATOR. See AWARJ). 

ARREST. 

* It must be proved that tH arrest was by authority of the bailiff; but it 
is not necessary to show that he was actually present, or in sight, or within 
any precise distance ( e ). See tit. Sheriff. — Trespass. 

ARSpN. 

To establish this offence it is essential to prove, first, the a <R of setting fire 
to and burning; secondly, the house, &c. ; thirdly, of the owner specified in 
the indictment; fourthly , with a felonious intent ( f ). 

First. The act of setting fire to and burning.— To constitute arson at common Act of set- 
law, there must be an actual burning of the house, or of some part of it ( g ). ting fire to. 
And the statutable description “ set fire to,” does not enlarge the common 
law offence in this respect (h). It is necessary to prove that somejpart of the 
house was burnt. Upon an indictment tinder the statute 9 G. 1, c. 22, for 
burning an out-house called apuper-niill, proof that a large quantity of paper 
drying in a loft of the mill had been set on fire, no part of the mill itself 
having been set on fire, was held to be insufficient ( i ). But it is not neces- 
sary to show that the whole was confiurned (J ). The a^t may consist in the 
prisoner’s burning his own house, if he do it with intent to burn the house 
of another, which is inconsequence burnt, or even with a felonicfus ir^ent 
to defraud an insurer (It). 

Secondly \ The house , 6fc. — Arson at common law is an offence against House, 
the habitation, and therefore the house must be proved to be a dwelling- 
house (J). The offence at common law extends to the burning not only of 
the dwelling-house, but also of all out-houses which are parcel of the dwel- 


principal, and accepted by the brokers. 
See Carvalho V. Burn. As to the ap- 
propriation of a cargo in the hands of an 
agent as a security for advances by a 
third person, see Fisher v. Miller , * 1 Bingh. 
150. A. directs B., hfc debtor, to pay C. 
his creditor, B. assents, and pledges him- 
self to pay < 7 ., A. cannot revoke the order, 
Hodgson v. Anderson , 3 B & C. 842. 
Before payment A. becomes a bankrupt. 
His assignees cannot recover, for C. is 
entitled in equity to an assignment of debt.^ 
Crowfoot v. Gurney , 9 Bing. 372. 

(d) Land cannot be appurtenant to 
land. Buzzard v. Capel, 8 B. & C. 141 . 

(*?) B latch v. Archery Cowp. 65. As to 
arrest within a privileged jurisdiction, see 
Spinks v. Spinks ,7 Taunt. 311. If a sheriff 
arrest a defendant on one writ, he is ar- 
rested as to all writs then in the sheriff’s 
office. Per Bayley, J., Short v. Vansit tarty 
York, 1821. See tit. Trespass. 

(/) See the allegations. Criminal Plead- 
ings, 417. • 

(fir) 3 Inst. GG; 1 Hale, P. C. 5G8 ; 


East’s P. C. 1020; 1 Haw. c. 39, s. 4 ; 
2 Bl. Comm. 222. 

( h ) This was so held under the stat. 
9 Geo. 1, c. 22 fnoW repealed). East’s 
P. C. 1020. R. v. Spalding. R. v. Reeve. 
R. v. Taylor , Leach C. C. L. 58. The 
late stat. 7 & 8 Geo. 4, c. 30, s. 2, uses the 
same words, and makes it capital, unlaw- 
fully and maliciously to set fire to any 
house, stable, coach-house, out-house, ware- 
house, office, shfp, tnill, malt-house, hop- 
oast, bam or granary, or any building or 
erection used in carrying on any trade or 
manufacture, or any branch thereof, whether 
the same be then in the possession of the 
offender, or of any other person, with intent 
thereby to injure or defraud any person. 

(ZV R* v. Taylor , Leach’s C. C. L. 68. 

(jf 3 Inst. GG; 1 Hale, 568; 1 Haw. 
c. 39, s. 4. 

(A) R. v. Proberty East’s P. C. 1030 ; 
6 St. Tr. 222. And see the stat. supra , 
note (h). 

( l ) See Criminal Pleadings, note (&). 
And see the late stat. supra 9 note (A). 

E 


VOL. II. 



50 arson: house, ownership. 

ling-house, although not adjoining to it, or under the same roof (w). In 
what casesjan out-house is to fce considered as part of the dwelling-house 
will be more fully considered in treating of the evidence in case of burglary. 
The burning of a barn, containing corn and bay, was felony at common 
law ( n ). A common gaol was held to be a lnftise, under the stat. 0 Geo. l y 
c. 22 ( o ). An indictn*mt under that statute for burning an out-house , was 
sustained by pfoof of burning an out-house, although it was part of a dwel- 
ling-house ( p ) ; for it is still an out-house, and the statute did not alter the 
nature of the crime, but only excluded tli^Pprincipal more clearly from 
clergy (g). 

Ownership. Thirdly. Ownership and possession. — The house is described either as the 
house of a particular person specified in the indictment, or under the stat. 
7 & 8 Geo. 4, c. 30, is described to be in the possession of the prisoner, or of 
some other person. If it be described generally as the house of another, then, 
since arson is an offence immediately against the possession, the house must 
be proved to be in tlfe possession of that person, suo jure (r). Hence if the 
house be alleged to be the house of another, and it appear that the prisoner 
was in possession of the house under a lease for years, it is not felony ($). 
So an indictment against a prisoner for burning his own house was bad(£) 
before the stat. 43 Geo. 3, c. 58 (u) ; but it is no defence that the prisoner 
resided in* the house by sufferance, as a pauper, by permission of the over- 
seers, without any interest of his own ; for the possession in such case is in 
the overseers, by the occupation of the pauper (or). Where a widow, who 
was entitled to dower out of a house in the possession of a tenant, which had 
been mortgaged, her son, being entitled to the equity of redemption, pro- 
cured another to btirn the house, it was held that she was guilty as an acces- 
sory before the fact, since the possession was in the tenant on behalf of her 
son ; and her title to dower, supposing the tenant's interest to be out of the 
case, did not give her even a right of entry (y). And it seems, that even if 
the prisoner had been entitled to the inheritance, and the tenant had been 
in possession, she would have been guilty of felony (z). As the offence is 
against the possession, it is essential to prove that person to be in possession 
who is alleged in the indictment to be the owner (a). In GlandfieUTs Case (6), 
the premises (which were out-houses) were alleged to be the mother's. It 
appeared in evidence that they were the property of Blanche Silky widow, 
the mother, but that one part was occupied jointly by the mother and son, 
and the rest by the son alone, and the variance was held to be fatal. On an 

(m) 1 Hale, P. C:667, 670; Summ.86; in question he should have beenofadif- 

3 Inst. 67. 60; 1 Haw. c. 39, s. 1,2; ferent opinion. 

4 Bl. Comm. 221. (t) R. v. Spalding , East’s P. C. 1025; 

(n) East’s P. C. 1020; and so ( senible ) 4 Bl. Comm. 222-3. Poulter's Casey 11 

was the burning of a bam simply. Co. 29. R. v. Scojieldy Culd. 397. East’s 

(o) R.v.Donnoi'an, Leach’s C. C.L. 81. P. C. 1028. 

Repealed by the stat. 7 & 8 Geo. 4, c. 30. (u) Now repealed, and the stat. 7 & 8 

(p) R. v. Northy East’s P. C. 1021. G. 4, c. 30, is substituted ; vide supra , 49. 

(q) R.y. Breeme, East’s P. C. 1021. (a?) R. v. Gower, East’s P. C. 1027. 

{r) East’s P. C. 1022. 1033. Bee East’s Qu. whether in such a case the pauper 

P. C. tit. Burglary. could have committed a burglary in the 

(#) R. v. Holmesy Cro. Car. 376. W. house l 
Jones, 351 ; 1 Hale, P. C. 668 ; 3 InSt. 60. (y) R . v. Ann Course , Foster, 113. 

The authority of this case was questioned (,r) Ibid. 

by Mr. J. Foster, who thought that the (a) R. v. Breeme 9 Leach’s C. C. L. 

house might with propriety be considered 261. R. v. Spalding , lb. 268; 11 Co. 29. 
the house of the landlord; and in R. v. R. v. Holmes, Cro. Car. 376. Rickman's 
BreentCy East’s P. C. 1026, Ld. Mansfield Case, East’s P. C. 1034^ 

said, that if Holme's Case had come again (b) East’s P. C. 1034. 
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indictment against the prisoner for burning Jiis own house, with intent to 
burn the house of A, B. in one count, and of C D. in anothev count, it 
appeared that An B ., tlie owner of the latter house, had let it to C • D. for 
ninety-nine years, who had let it to E. F. for one year, who had let it to 
6r. II. for three months, and ftie variance wa9 held to be fatal (c). 

Fourthly . With a felonious intent , 6fc . — An indie .Orient at common law Felonious 
alleges that the prisoner did the act feloniously, wilfully , and Maliciously ( d ). intent. 
And although the words maliciously and wilfully were no part of the de- 
scription of the offence under the stat. 9 Geo. 1, c. 22(c), yet, in order to 
oust the offender of his clergy under that statute, it was held that it must 
appear that the act %ras wilful and malicious ( f ). If A . set fire to his own 
house, with intent to defraud the insurer, and the house of 2?., his neighbour, 
be burnt in consequence, and it was likely that this circumstance would 
happen, A . is guilty of arson, since the common law connect# the primary 
felonious intention with the immediate consequence (a). So if A ., intend- 
ing to burn the house of 2L, set fire to the house of C. y and burn it, this, 
for the same reason, would he evidence of a felonious intent to burn the 
house of C. ( k\ although the house of B . escaped by 9ome accident. So if 
A . procure B. to burn the house of C. and he does it, and the fire extends to 
the house of D. and burns it, A . is accessory to burning the house of I), (i). 

But if it appear that the house of the prosecutor was burnt by the negligence 
of the prisoner, however gross, or by accident, or even by his committing an 
unlawful act, which does not amount to a felony, the burning will not 
amount to arson. As, where an unqualified person, shooting at game, sets 
fire to the thatch of a house ; or where a j>erson is committing a trespass, 
by shooting at the poultry of another (A), provided he did not mean to steal 
them. Where the intentis laid to defraud the insurer, the books of the insur- 
ance company are not evidence without notice to produce the policy (Z). 

Where the prisoner’s goods, in a particular house, had been insured, and a 
memorandum had been indorsed on the policy, stating that the instired goods 
had been removed to another house, and the policy had been properly stamped, 

(c) JR. v. Pedley, Cald. 218; Leach’s fore no primary felonious intent. The 

C. C. L.277 ; 1 Hale’s P. C. 268; East’s offence was made felony by the express 

P. C. 1026. provisions of the stat. 48 G. 3, c. 68, s. 1, 

(d) See Criminal Plead. 417. and by the subsequent stat. 7 & 8 G. 4, 

( e ) Now repealed ; the words of the c. 30, the former act being repealed. Anti 

stat. 7 & 8 G. 4,c. 30, are, unlawfully and iu ProherVs Case , East’s P. C. 1030, where 
maliciously, and with ifltent to injure or the prisoner was indicted and convicted 

defraud any person. of a misdemeanor for having set fire to his 

( f ) 1 Hale’s P. C. 567.569; 3 Inst. 67. own house, and thereby endangering con- 

Minton’s Case , East’s P. C. 1021. Ib. tiguous houses, Grose, J. said, on passing 

1033. Criminal PI. 419, n (o). sentence, that if any of the contiguous 

(g) R. v. Isaac , East’s P. C. 1031. houses had been* actually burnt in con- 

The prisoner was indicted for a misde- sequence of the defendant’s wilful and 
xneanor in setting fire to his own house, malicious act in setting fire to his own 
whereby the neighbouring and contiguous house, (which was proved to have been 
dwelling-houses of other persons were en- done in order to cheat the insurance- 

dangered ; and upon its appearing, from office,) it would clearly have amounted to 

the statement by counsel, that the act was a capital felony. 

done with intent to defraud the insurers, (h) ; 1 Hale, 569 ; 3 Inst. 67; 1 Haw. 

and that the adjoining houses were ac- c. 93, s. 5; East’s P. C. 1019. 

tually burnt, Buller, J.was of opinion that (i) Plowden,475; East's P. C* 1019. 

the misdemeanor was merged in the fe- (k) 1 Hale, 569 ; 3 Inst. 67 ; 1 Haw. 

lony, and directed an acquittal. Note, c. 39, s. 5 ; East’s P. C. 1019. 

that at that time the burning a man’s own (/) iZ. v. JJoran 9 cor . Kenyon, C. J. 

nouse with intent* to defraud an insurer 1 Esp. C. 127. 

waa but a misdemeanor ; there was tliere- 

e 2 
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ASSAULT AND BATTERY. 


General 

evidence. 


Variance. 


Evidence 
upon an 
indictment. 


but the memorandum had no new stamp; on the trial of the prisoner for 
setting the; latter house on fire, it was objected that the memorandum could 
not legally be received in evidence for want of a stamp. The case was 
argued before the twelve Judges, and the prisoner was afterwards dis- 
charged (m). Where the indictment was fraf&ed under the stat. 43 Geo. 3, 
c. 58, s. 1 (w), it was *&eld that the act of wilfully burning the property 
carried within c itself sufficient evidence of an intention to injure the owner, 
without proof of any other act which indicated malice (o); although the 
principal object of the statute was to comprize the case of a person burning 
a house of which he was tenant or owner, to the injury of his landlord or 
neighbour, or to defraud the insurers ( p ). • ^ 

General Evidence , — In Rickman 9 8 Case (q) 9 evidence was adduced that a 
bed and blankets, which had been taken from the house at the time of the 
fire, had beenpin the possession of the prisoners, and had been concealed by 
them from that time. Duller, J. doubted at first whether such evidence of 
another felony could be admitted in support of this charge; but, as it seemed 
to be all one act, although the prisoners came twice to the house fired, which 
was adjoining to their own, the evidence was admitted. The evidence to 
prove this offence, as in other cases, resolves itself into the probable motives 
of the prisoner, his opportunity and means of committing the offence, and 
his conduct. Where the prisoner is charged with setting fire to his own 
house, with intent to defraud the insurer, the value of the property as com- 
pared with the amount insured, obviously becomes a question of great 
importance, in order to establish or repel the inference of motive. 

A variance from the ownership, as laid in the indictment, is fatal (r). 
Upon a clmTge of burning an out-house the prisoner may be convicted, 
although, it appear that the out-house was part of a dwelling-house^s). An 
allegation that the offence was committed in the night-time need not be 
proved ( t ). 


ASSAULT AND BATTERY. 

For the evidence in an action for an assault and battery, see Trfspass. 

An indictment for an assault is supported by evidence of an attempt, with 
force and violence, to do a corporal hurt to another (w): An indictment for 
a battery is sustained by evidence of the smallest injury done to the person 
of a man, in an angry, rude, revengeful or violent manner (.r). A previous 
assault upon the defendant by the proseciftor is evidence in justification (y) 
under the plea of not guilty. But in order to make this a good justification, 


(m) It, v. Gillson , 2 Leach, 1007, 

4tli edit.; 1 Taunt. 95. Phillips on Evi- 
dence, 457. «» 

(n) Now repealed; but the language of 
the stat. 7 & 8 G.4,c. 30, is nearly similar, 
supra, 49, note (i). 

(o) Farrington's Case , Itussel, 1674. 
The fact of the prisoner having set his 
master’s mill on fire was clearly proved by 
his own confession ; but it appeared that 
he was in other respects a harmless in- 
offensive man, and that he had never had 
any quarrel with his masters. After con- 
viction, sentence was respited to take the 
opinion of the Judges upon this clause of 
the statute; and they held the conviction 
to be proper, since tlic burning of the mill 


must, under the circumstances, have been 
done with an intention to injure. 

( p ) Ibid. 

(?) East’s P. C. 1035. 

(r) See above, p. 50; and Hickman’s 
Case , East’s P. C. 1034; Glanetfield’s 
Case , lb. 

(8) North's Case, East’s P. C. 1021. 

(£) Minton's Case , lb. 

(u) 1 Haw. b. c. 62. The riding after 
a plaintiff, and threatening to horsewhip 
him, so as to compel him to run into a place 
of shelter, is an assault in law. Martin 
v. Stopper, 3 C. & P. 373. 

(x) 1 Ilaw. b. c. 62. As by spitting 
upon him. It. v. Cot ex worth, 6 Mod. 172? 

(y) Per Holt, C. J.,6 Mod. 172. 
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it seems that it ought to appear that the striking by the defendant was in 
his own defence, and was in proportion to the attack made ; and that if A. 
give B. a slight blow, it will not justify B . in maiming A., or in bSating him 
violently and outrageously, a^d without a view to his own defence (z). 

.Where the defendant is indicted for an assault, witty n tent to murder, and 
it appears that if death had ensued it would have amounted t<* manslaughter 
only, the defendant should be acquitted on the first count (a). 

Assault with intent to rob . — In Parf ait's Case(fi) 9 the indictment charged 
an assault with a pistol, with intent to rob. It appeared in evidence that the 
prisoner did not make any demand or motion, or offer to demand the prosecu- 
tor’s money, but only held a pistol in his hand towards the prosecutor, who 
was on the coach-box, and bade him stop ; and L. C. J. Willes and Chappell, 
Justices, are said to have held, thut the case was not within thjj act, because 
no demand was proved ; but the words of the act are in tlie disjunctive ; and 
where the indictment is framed upon the first brand* of it, a demand is 
unnecessary, and it is for the jury to decide with what intent the assault 
was made (c). 

In Thomas' 8 Case{d) it appeared that the prosecutor, Lowe , was in a chaise, 
and that the prisoner, after following it for some time, presented a pistol, to 
Bring , the postboy, bidding him stop, with many violent oaths, but making 
no demand of money : the carriage stopped, und the prisoner roje up to the 
chaise,' but perceiving that he was pursued, immediately rode away. Upon 
an indictment for an assault on Lowe with intent to rob him, the prisoner 
was acquitted, because there was no evidence of an assault upon Lowe . And 
he was acquitted upon an indictment for an assault on Bring f the postboy, 
with intent to rob him, because it appeared that there was no intent to rob 
him; for when he stopped, the prisoner made no demand upon him, but wftit 
up to the person in the chaise (e). 

And in the case of Trusty arid Howard (/), where the prisoners were indicted 


(z) Cockcroft v. Smith , 2 Salk. 042. In 
an action for assault, battery and may- 
hem, the plea of son assault demesne was 
held to be a good plea, because it might 
be such an assault as endangered the 
party’s life ; but upon the question what 
assault was sufficient to maintain such 
a plea in mayhem, Holt, C. J. said that 
Watlham and Wyndham* Justices, would 
not allow it if it was an unequal return, 
but that the practice had been otherwise, 
and was fit to be settled ; that for every 
assault he did not think it reasonable that 
a man should be banged with a cudgel; 
and that the meaning of the plea was, 
that he struck in his own defence. That 
if A . strike JB., and B . strike again, and 
they close immediately, and in the scuffle 
B. maims A., that is son assault ; but, if, 
upon a little blow given by A. to B., 
B, give him a blow that maims him, that 
is not son assault demesne . See 11 Mod. 
43, S. C. 

(a) Per Ld. Kenyon, J?. v. Mytton , 
East’s P. C. 411. Bacon's Case y 1 Lev. 
140; 1 Sid. 230; Stanndf. 17. But if 
there be but one count, semble the defend- 
ant may he found* guilty of the assault 
simply. See Crim. 1*1. 308; and It, v. 


Dawson , cor, Holroyd, J., York Summer 
Ass. 1821, infra , tit. Variance. The 
same point was also ruled by Ilullock, 11., 
York Summ. Ass. 1827 ; vide infra , tit. 
Variance. The defendant, a soldit»r, 
marching in file along the Strand, wan- 
tonly jostled the prosecutor off the pave- 
ment, who thereupon struck him with u 
small stick which he had in his hand, on 
which the defendant aimed a blow at the 
prosecutor w ith his bayonet fixed on his 
musket, and thrust him under the ear; 
and Ld. Kenyon, being of opinion that if 
death had ensue^ it would have been 
manslaughter only, directed an acquittal 
on the first count. R. v. Mytton , East’s 
P. C. 411. 

( h ) East’s P. C. 400. Under the stat. 
7 G. 2, c. 20. This is now repealed ; but 
the stat. 7 & 8 G. 4, c. 20, s. 0, makes 
it felony, punishable with transportation 
for life, &c. to assault with intent to rob, 
or with menaces, or by force to demand 
property, with intent to steal, See. 

( c ) See East’s P. C. 417. 

(d) East’s P. C. 417 ; Leach, C. C. L. 372. 

( e ) East’s P. C. 417 ; Leach, C. C. L. 
372. 

(/) Sess. Pap. 735; Crim. PI. <y>4. 

E 3 
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for a felonious assault, with <an offensive weapon, with intent to rob, it 
appeared that one of them, presenting a pistol to the prosecutor, bade him 
stop, which he did, but called out for assistance ; on this the prisoners 
threatened to blow his brains out if he called £ ut any more, which he never- 
theless continued to <^>, and the men were taken ; and, although no demand 
of money wa% made, they were convicted and transported. Under this 
branch of the act it must be proved that the assault was made upon the 
person whom the prisoner intended to rob. And if the assault be made on 
A. B. y and it appear in evidence that the intent was to rob C. 2>., the prisoner 
cannot be convicted. 


Assault 
with intent 
to spoil 
clothes. 


Assault on 
account of 
money won 
at play. 


In Sharwin’s Case(g\ it was held, that an allegation that the assault was 
made with an offensive weapon called a wooden staff, was satisfied by 
evidence of ay assault made with a stone (rt). 

Assault with intent to spoil clothes , fyc., 0 Geo. 1, c. 23, s. 66 (i). — In Ren - 
wicke Williams's Ca$e(k\ a majority of the Judges appear to have been of 
opinion that a prisoner ought not to be convicted where it appeared in 
evidence that his primary intention was to injure the person, and not the 
clothes. But Buller, Justice, was of a different opinion, relying on the 
authority of Coke and Woodburies Case . He considered that the intent of 
the prisoner was to wound the party, by means of cutting through her 
clothes ; and the jury, whose sole province it was to find the intent, had 
found that tact. The case was ultimately decided on a different point, and 
therefore cannot be considered as a direct authority upon this point. On 
the other hand, the case of Coke and Woodbum is a most strong and express 
authority on the other side, and seems to rest upon a very plain and sub- 
stantial f principle of justice, frequently recognized by one of the most enlight- 
ened Judges that have presided in our courts; namely, that every man 
shall be presumed to contemplate that which is the natural and immediate 
consequence of his act. 

Under an indictment for an assault, on account of money won at play (Z), 
it is necessary to adduce proof to show that the assault was made or chal- 
lenge given on account of the money won at play, which is question of fact 
for the jury ; and this may be proved, although the assault was not commit- 
ted at the time of playing, and although it wus not committed till the day 
after (ro). The prosecutor having lost his money to the defendants, they 
proposed to depart; the prosecutor objected, and complained that they 
would not give him an opportunity of recovering his loss: Buller, Justice, 
directed nn acquittal, being of opinion that since the game was over before 
the assault began, it could not be said to have arisen out of the game, but 
out of what had been said to the defendants ; and that to bring the case 
within the statute, rt was necessary that the assault should arise out of the 
play, and during the time of the game («). But in the subsequent case of The 
King v. Barley (o), it was held that the act was not confined to an assault 
during the time of play (p); and it was considered to be a question for the 


(i g ) East's P.C, 421. 

(h) See Crim. PI. 85. 405. 

(*•) See the averments, Crim. Plead- 
ings. 

\k) Leach’s C. C. L. 597: East’s P. C. 
424. 

(/) Under tlie stnt. 9 Ann. c. 14. See 
Crim. Pleadings, 407, and the stat. there 
pited. . 


(w>) R. v. Barley , 4 East, 174. 
t n ) It. v. Randall and others , East’s 
P. C. 423. 

Ko) 4 East, 174. 

(p) Ld. Ellenborougli observed, that it 
more frequently happened that such dis- 
putes did not arise tiff after the play was 
over. 
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jury, whether a subsequent assault was made on account of the money 
previously won ( q ). 


ASSETS. 

The principle of distributing assets is, that wher^ there are two funds, 
and one party may claim under either, but another is confined to one, the 
former party will primarily be excluded from the latter fund (r). 

ASSIGNEE. 

Fob the evidence in an action by the assignee of a bankrupt, see tit. 
Bankbuft. 

For the evidence in an action by an assignee of a reversion or term, see 
Covenant. m 

Where a plaintiff brings an action as assignee, and tj^e assignment is put 
in issue by the pleadings, he must give regular evidence of the different 
steps, by the production and proof of the requisite deeds, will, or probate, 
(if the subject-matter be of a chattel interest), according to the circumstances 
of the case. Where a defendant' is sued as the assignee of a term, it is 
sufficient primd fade evidence, on the part of the plaintiff, to prove the pay- 
ment of rent by the defendant, or ’even to show that he is in possession of 
the premises («) ; for he is not privy to the defendant’s title. But if the de- 
fendant show that he is but the under-tenant under the original lessee, 
that will defeat the action, although a reversion of one day only be left in 
the original lessee (/). 

An admission by a lessee that he has assigned the premises to another, is 
evidence of the fact against himself, although it could not have been effected 
without an instrument in writing (w). 


ASSUMPSIT (*). 

The essentials to this action (y), to the proof of which the plaintiff may be 
put by proper pleas, are^ a promise by the defendant, as stated in the decla- 
ration, founded upon a sufficient consideration (z), and in some instances the 
j>erformance of conditions precedency himself and a breach of that promise 
by the defendant. The declaration is either upon a special contract , or upon 


a general indebitatus assumpsit, 

A special promis# may be proved ; 
In some instances by oral evidence, 
circumstances of the case. 


(q) Heath, J., who tried the question, 
left it to the jury to say whether the as- 
sault was committed on account of the 
abusive language used at the time, or on 
account of the money won the day before. 

(r) 2 Powell on Dev. by Jarman, 30. 

($) Doe v. Parker , cor . Ld. Kenyon, 

Stafford Summ. Ass. 1788, Peake’s Ev. 
304. Holford v. Hatch , Doug. 133. Hare 
v. Cator , Cowp. 766. 

(t) Ibid. 

(u) Doe v. Watson , 2 Starkie’s C. 230. 

(x) For proojp in actions of special 

assumpsit on bills of exchauge, guaranties, 
&c., see the titles respectively. 


1st. By a written agreement. 2dly. 
Or, 3dJy. It results from the speciul 

(y) Assumpsi? is the proper form of 
action in all cases of injury from a breach 
of contract not under seal. 

(z) A consideration may consist in any 
act or omission either beneficial to the 
defendant, or prejudicial to the plaintiff. 
See Bunn v. Guy , 4 East’s R. 194; March 
v. Culpepper , Cro. Car. 70; Sturlyn v. 
Albany , Cro. Eliz. 67 j 4 Taunt. 611. It 
is sufficient if the benefit accrue to a third 
person at the defendant’s request; and it 
seems that any benefit of value will be 
sufficient to support a promise. But tlio 
consideration must be of some value. A 
promise in consideration that the^ plaintiff 

E 4 
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ASSUMPSIT : WRITTEN AGREEMENT 


Written 

agreement. 


Proof of 

written 

contract. 


First . By a written agreement , — In order to establish a written contract, 
the plaintiff, if he have it in his possession, must produce it, and prove it by 
evidence of 'ihe defendant’s signature (a ) ; or by the evidence of the attesting 
witness, if the instrument be so attested. It nyiy then be read in evidence, 
provided h proper starnp has been affixed to it ( b ). 

If the written contract has been lost or destroyed, after due proof of its 
former existence and subsequent loss or destruction, parol evidence may be 
given of its execution by the defendant, and of its contents ; such secondary 
evidence is also admissible where the plaintiff has proved that the instrument 
is in the possession of the defendant, and that he has had notice to produce 
it. IF parol evidence be given of an agreement proved to have been lost, it 
should also be proved that it bore a proper stamp (c). But against a party 
who refused to^produce it, a proper stamp would be presumed (d). 

Parol evidence cannot be received where the instrument was not, when in 
existence, duly stamped, even although it has been destroyed by the party 
objecting to the want of a stamp (e). 


would make an estate at will to the de- 
fendant was held to be insufficient, for the 
plaintiff might immediately revoke it. 
1 Roll. Ab. 23, pi. 29. So the mere per- 
formance of an act which the plaintiff was 
otherwise bound to perform, is not a suffi- 
cient consideration. Harris v. Watson, 
Peake’s C. 72. Stilk v. Mcyrick , 2 Camp. 
317. The allowing the defendant to weigh 
the plaintiff’s boilers will support a pro- 
mise to return them. Bainbridge v.Firtnes- 
ton , J, P. St D. 1. 

Natural affection, though sufficient to 
raise an use, will not support a promise. 
Brett v. J. S. $Wife, Cro. Eliz. 755; and 
it is very doubtful whether a mere moral 
consideration is sufficient. See note to 
Wennall v. Adney , 3 B. & P. 249 ; and 
see the case of Wennall v. Adney , and 
infra fD. But the release of a merely equit- 
able right is a good consideration in law. 
Wells v. Wells , 1 Lev. 273. Thorpe v. 
Thorpe , Ld. Rayin.GCO. Contra, Preston 
v. Christmas, 2 Wils. 87. So the con- 
sideration may consist in some loss or 
damage to the plaintiff himself. As if 
he forbear a legal suit to the debtor, 
1 Roll. Ab. 29, pi. 40. Bond v. Payne , 
Cro. J. 273. King v. Wills, Str. 873 ; 
Cro. J. 47. But the forbearance must 
either be for some certain or definite, 
( Mopes v. Sidney, Cro. J . 683. Fisher v. 
Richardson, Cro. J. 47. ; 1 Roll. Ab. 23, 
pi. 25, 26), or at least a reasonable time. 
Johnson v. Wkitcott, 1 Roll. Abr. 24, pi. 
33. See also Seott v. Stephens, Sid. 89 ; 
Lev. 71 ; Roll. R. 27. Keech v. Kcnne- 
gall , 1 Ves. 125. Where the plaintiff was 
about to enforce a debt of 57 /. and costs 
65 L, by an execution against the goods of 
A the defendant, In consideration the 
plaintiff would forbear to execute the writ, 
promised to pay him 107 1. in seven days, 
it was held to be a sufficient consideration 
to support the promise, and that the action 
was maintainable. Smith v. Algor, l B. & 


Ad. 603. In assumpsit for breach of an 
agreement " to remain with the plaintiff 
two years, for the purpose of learning the 
business of,” See., held, that there being no 
stipulation to instruct, and no consideration 
for the defendant’s undertaking, it was not 
binding on the latter to serve. Lees v. 
Whitcomb, 5 Bing. 34; 2 M. & P.80; 
and 3 C. &c P. 289. Again, the consi- 
deration must move from the plaintiff. 
Bourne v. Mason, 1 Vent. 6. Crow v. 
Rogers , Str. 592; Button et ux v. Pool, 
2 Lev. 210; 1 Vent. 318. 334. For the 
very notion of a contract implies mutuality 
of intention and privity between the parties. 
A. agrees to pay the rent of tolls hired from 
the commissioners of a road to the trea- 
surer ; the treasurer cannot recover. Pi - 
gott v. Thompson, 3 B. & P. 147, infra. 
A . having made a contract with B. to 
supply him with a carriage for three years, 
transfers his Interest to C., a secret part- 
n A*; A. and C. cannot jointly sue B., who 
refuses to continue the contract with C. 
Robson v, Brumniond, 2 B. & Ad. 300. 
Lastly, the consideration must be legal, 
vide infra ; for it would he against legal 
policy to sanction in any way an illegal 
agreement. 

(a) The signature of the party would 
not conclude him without acceptance by 
the other party ; see Payne v. Ives, 3 D. 
Sc R. 664 ; hut the very delivery of an ab- 
solute undertaking, signed by the defen- 
dant, would he evidence of a mutual agree- 
ment, till the contrary was shown. 

(b) Vide infra , tit. Stamp. — Agree- 
ment. 

(c) Supra, Vol. I. Index,, tit. Stamp. 
Goodier v. Lake , 1 Atk. 246. R. v. Sir 
T. Culpepper, Skinn. 677. 

(d) Crisp v. Anderson, 1 Starkie's C. 35. 

(e) Rippiner v. Wright , 2 B. Sc A. 478. 
Non constat that the commissioners would 
have stamped it on payment of the pe- 
nalty. 
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Secondly . By oral evidence . — An oral contrqpt, agreeing with that stated in 
the declaration, may be proved by any witness who was present itt the time, 
or who heard the defendant admit the existence of 9uch a contract. In two 
classes of cases, however, parol evidence is inadmissible : first , where the par- 
ties have condescended upon a written contract, for that is the best and only 
evidence of the intention of the parties, so long as it Exists, that can be pro- 
duced ; and when it is lost, or in the hands of the defendant who refuses to 
produce it after notice, secondary evidence is to be given of its contents : 
secondly , where written evidence of the contract is expressly required by the 
Statute of Frauds (jf). 

Where a party proposes to prove that which has been agreed on in writing, 
it is necessary to produce the writing as being the best evidence (</). In an 
action for use and occupation, it appeared upon cross-examination that 
there was an agreement in writing, which had not been stdtaped, and the 
plaintiff wa9 nonsuited (A). The rule does not apply where a mere memo- 
randum has been made in writing, preparatory to an agreement, but which 
ha9 not been signed as an agreement ( i ). Upon the letting of premises to a 
tenant, a memorandum of an agreement was drawn up, the terms of which 
were read over, and assented to by him; and it was agreed that he should, 
on a future day, bring a surety, and sign the agreement, which he never 
did : it was held that the memorandum was not an agreement, but a mere 
unaccepted proposal, and that the terms might be proved by parol evidence (i). 
So where a verbal contract is made for the sale of goods, and is put into 
writing afterwards by the vendor's agent, for the purpose of assisting his 
recollection, but the memorandum is not signed by the vendor, it need not 


(/) Irfra. Frauds, Statute of. 

(</ ) See Vol. I. and Index, tit. Best Evi- 
dence, and infra , tit. Parol Evidence. 
In on action for work and labour in build- 
ing, See., it appeared that there was an 
agreement in writing, relating to the claim, 
and it was held that the plaintiff could not 
proceed without producing it, nor recover 
for items as extras proceeded on even after 
an admission by the defendant that they 
were such, and which the written instru- 
ment might furnish a means of ascertain- 
ing the amouut to be paid for : the course 

would be highly incoiyenient if the Judge 
were to be called upon to look into it, to 
ascertain whether Items alleged to be ex- 
tras were or were not included in it. Fm- 
cent v. Cole, 1 Mo. & M. 257, and 3 C . & 
P. 481. Where, after the plaintiff had 
made out and closed his case, it appeared 
from the defendant’s evidence that there 
existed a written contract, but which, for 
want of being properly stamped, he was 
unable legally to produce ; it was held that 
the plaintiff could not he nonsuited for its 
non-production, upon the mere assertion of 
the defendant, since the written instrument, 
if produced, might have turned out not to 
apply to the contract in question. • Fielder 
v. Bay, 6 Bing. 332, and 4 C. & P. 61. 
Where, in an action for work and labour in 
printing, the case was opened on the quan- 
tum meruit, without stating that there was 
a special contract ; after which, the defen- 


dant having proved that the plaintiff had 
agreed to do the work at a certain sum, 
the plaintiff proposed to show the special 
contract, which was different from that set 
up by the defendant ; it was held that lie 
could not be permitted to abandon the cause 
of action first relied on, and resort to that 
which he ought to have set up in the out- 
set, nor be allowed to impeach that proved 
by the defendant. Soulby v. Picfford, 
2 Moore & P. 545. Where one of the par- 
ties to an agreement, after its execution, 
and within the twenty-oue days allowed 
for stamping it, obtained possession of it, 
and swore it was lost, the Court ordered 
him to produce a copy in his possession to 
be taken to the Stamp-office, and that if 
the plaintiff should produce the same on 
the trial, stamped, tiie defendant should 
not be permittdtt to produce the original 
agreement. Bousfield v. Godfrey, 5 Bing. 
418. Where a written agreement refers 
specifically to a plan, if there be clear and 
satisfactory parol evidence to identify it, it 
is admissible for that purpose ; where how* 
ever it was not satisfactorily shown to the 
Court that the parties had agreed upon 
either of two suggested, the Court held 
that it was properly refused. Ilodges v. 
Horsfall , 1 Huss.&c M. 116. 

(A) Brewer v Palmer , 3 Esp. 213, cor. 
Ld. Eldon ; and see J effery v. Walton , 
1 Starkie’s C. 267. 

<S) Doe v. Cartwright , 3 B. & A. 323. 


Proof of the 
contract by 
oral testi- 
mony. 
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l>e produced (/*). The plaintiff in ejectment having made out a primh facie 
case, by proof of a payment of rent, and notice to quit, it appeared, upon 
crog8-ex&mi nation of his witness, that an agreement relative to the same 
land had been given in evidence on a former tijal between the same parties, 
and had been seen the same morning in the hands of the plaintiff's attorney, 
the contents of which ^he witness did not know ; no notice having been 
given by the defendant to produce that paper, it was held that the plaintiff 
was not bound to produce it ; for although it was an agreement relative to 
the land it iqight not at all affect the question between the parties (£). 

Thirdly . Where the promise results from .the special circumstances of the 
case, those circumstances must be proved ; as, where the plaintiff declares 
upon a contract by the defendant, as his tenant, to use the farm in a hus- 
bandlike manner, according to the customary course of good husbandry in 
that part of the*<sountry, the plaintiff must prove that the defendant occu- 
pied the lands in quest^pn as his tenant, and the promise results as an inference 
of law from the premises {m). 

(h) Dalisonv.Stark,4 Esp. C.163. See recover on an implied promise. Baber v. 

Doe v. Morris , 12 East, 230; 3 B. & A. Hamil, P. & D. 360. 

320. (m) Powley v. Walker , 5 T. R. 373 ; 

(l) Doe dera. Wood v. Morris , 12 East, Leyh v. Hewitt , 4 East, 154. So in 

237. See also Doe v. Pearson , Ibid. 238, special actions against carriers, &c. where 

where in a similar case it appeared, on the alleged promise is a legal duty re- 

cross-examination of the plaintiff’s witness, suiting from the nature of the particular 

that an agreement as to the time of quitting service which the defendant has under- 
did exiBt, and the objection that the plain- taken to perform, it is sufficient to prove 

tiff’ was bound to produce it was over- the original undertaking. Nelson v. A l - 

ruled by Chambre, J. And where the dridge , 2 Starkie’s C. 435. Although (as 

plaintiff, in an action for work and labour, it seems) the declaration allege a specific 

proved his dhse, and the defendant’s wit- promise to do or omit that, which in per- 
ness proved that a written agreement formance of the general duty, the de- 
had been entered into, but had not been fendant was bound to do or omit. Ibid. 
stamped, and the defendant had given no And therefore, where the declaration 
notice to produce it, it was held that the alleged an undertaking on the part of ail 
plaintiffs case was not disturbed. Stevens auctioneer, employed to sell goods, not to 
v. Pinney , 2 Moore, 439. Sed qvane, the rescind a contract made by him as such 
general rule seems to be, that where the auctioneer, &c., it was held, that general 
subject-matter of proof is vouched by a evidence of employment was sufficient, 
written contract, it ought to be produced Ibid. In Withe rington v. Buckland, C&s. 
and proved by the party who relies on the Temp. Ifardw. 309, Lord Hardwieke is 
contract. Where the master had under- reported to have said, that where the 
taken, by the bill of lading, to deliver plaintiff* does not declare on any general 
goods to the consignee on payment of custom, but ou a special contract, the 
freight, it was held that lie could not main- contract must be proved as laid. But in 
tain an action for not unloading in a rea- that case, where the plaintiff had declared 
sonable time, on an implied contract, on an undertaking to repair and enlarge 

JEvans v. Forster, 1 B. & Ad. 118. And a house, and particularly a certain room in 

see Brouncker v, Scott , 4 Taunt. 1 . Where the house culled the club-room, it appeared 
a party engaged to perforip works under a that the defendant had been employed not 
written contract, during which a separate by the plaintiff, but by au insurance corn- 
order was given for other work, it was held pauy, except as to some alterations in the 
that it was not necessary to produce the club-room, arid therefore the plaintiff was 
written contract. Held v. Batte , 1 Mood. nonsuited. Promises in law exist in those 
Sc M. C. 413. In an action for not deliver- cases only where there is no special agree- 
ing goods, manufactured by the defendant ment between the parties. Per Buffer, J. 
in pursuance of an order signed by the Toussaint v. Martinnant,^ T. R. 100. An 
plaintiff* only, the precise terms of the con- agreement to grant a lease contains no 
tract, and the defendant’s accession to it, implied engagement for general warranty, 
may be proved by parol. Ingram v. Lea, nor for 'delivery of an abstract of the 
2 Camp. C. 521. Au assignee of a lease, lessor’s title. Gwillirn v. Stone. 3 Taunt, 
who has been compelled by distress to pay 433. I'enqde v. Brown , 6 Taunt. 60 ; 
rent due before, the lessee having granted vide iqfru, Vendor anjj Vendee. A 
the lease by deed of assignment with the party agreeing *o let , virtually undertakes 
usual covenant for quiet enjoy nunt, cannot to give possession, and uot a mere right of 


From spe- 
cial circum- 
stances. 
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The plaintiff must establish his right of action, and contract, in evidence, Variance, 
as set forth in the declaration; and a variance in any circumstance that is 
essential to the contract will be fatal (n). 

It is now perfectly well ^tablished, that a misjoinder of plaintiffs is a Parties, 
ground of nonsuit, as also is a joinder of too many defendants ; but that the 
omission of any party who jointly promised, must be pleaded^n abatement (0). 

Where the action is brought by several, or against several, it must appear 
either that the promise was so expressly made, or that the plaintiffs in the 
one case, or the defendants in the other, were partners, and that the contract 
was made in behalf of all: this is a consequence which usually follows, from 
proof of the partnership itself (/>). In order to establish the fact of partner- 
ship, it is sufficient even for the plaintiffs to prove that they have carried 
on business as partners, without proving the partnership deeds. 

The allegation of a contract between the plaintiff and defendant, is proved 
by evidence of a contract made between their agents # on their behalves ( q ). 

A contract alleged as between the plaintiff and defendant, is not proved 
by evidence of a contract between the plaintiff and a deceased partner with 
the defendant ; biafc it is sufficient to prove that the defendant and a deceased 
partner made the contract with the plaintiff (r). 

Where the plaintiffs sue in a particular capacity, as where they sue as 
assignees of a bankrupt upon promises to the bankrupt, they must, under 
the general issue, prove their title to sue as assignees (s). 

The contract consists of the promise itself, and the consideration on Promise, 
which it is founded. A promise alleged absolutely is not supported by 
proof of a promise in the alternative (t). The allegation of a promise to 
deliver forty bags of wheat immediately, and the remainder of one hundred 
bags on the next market-day, is not supported by proof of a*pronuse to 
deliver forty or fifty bags immediately, and the residue on the next market- 
day (w). So an absolute promise varies from a conditional promise (#). 


action; where therefore the premises were 
held over by a preceding occupier, it was 
held that the plaintiff was not driven to his 
ejectment, but might support an action for 
breach of agreement. Coe v. Clay , 5 Bing. 
440. 

(n) 1 T. R. 140; Gilb. Law. Ev. 220. 
Shute v. Hornsey, Doug. 043. Bristow 
v. Wright , Doug. 040. Grant v. Astle , 
Doug. 095 ; 3 T. RJ\4C. 

(o) B. N. P. 152 ; 2 M. & S. 23 ; 2 Str. 
820. WUsford v. Wood, 1 Esp. 183. A 
joint contractor must be sued, although 
he be a certificated bankrupt* Bevil v. 
Wood , 2 M. & S. 23. 

(p) See tit. Partners. 

( q ) See tit. Agent. — Partners. — 
Set-off. — Vendor and Vendee, In 
general an action may be brought either 
in the name of the person with whom the 
contract was made, or in the name of the 
party really interested ( Skinner v. Stocks, 
4 B. & A. 437); and therefore joint- 
owners of a vessel employed in the whale- 
fishery may sue a purchaser of whale-oil, 
although the contract of sale was made by 
one of the part-owners, and the purchaser 
did not know any other person in the 
transaction. ^Phe statutes of set-off do 
not prevent the action from being main- 
tainable in the names of all the parties 


interested. Ibid . So in case of policies 
of insurance. Ibid . See Lloyd v. Arch - 
bowle , 3 Taunt. 324. Manxman v. Gillett , 
lb. 325. 

(r) Richards y. Heather, 1 B. &. A. 29. 
Hyat v. Hare , Comb. 383. Smith v. 
Barrow , 2 T. R. 479. Slipper v. Stul - 
stone , 5 T. R. 493. Contra, Spalding v. 
Mure, 6 T. R, 363. See Rice v. Shute, 
5 Burr. 2663. Whelpdale’s Case , 5 Rep. 
109. 

( s ) See tit. Bankrupt. 

( t ) 8 East, 8; 2 B. & P. 116. In as- 
sumpsit on the warranty of a horse, the 
consideration stated for the warranty was, 
that the plainflff would purchase the horse 
for 63 1., but the consideration as proved 
was, that the plaintiff would pay that sum, 
and if the horse was lucky, would give 
the defendant 5 L more, or the buying of 
another horse ; held no variance, the con- 
ditional promise omitted in the declaration 
being too vague to be legally enforced, 
and not amounting in point of law to a 
promise. Guthing v. Lynn , 2 B. & Ad. 
232. 

(m) Penny v. Porter, 2 East, 2 ; 8 East, 
8. White v. Wilson, 2 B. & P. 116. Ship- 
ham v. Sanders, 2 East, 4. 

(x) Churchill v. Wilkins, 1 T. R. 447. 
Layton v. Pearce, Doug. 14.* 
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Variance.- 

Promise. 


Subject- 

matter. 


The allegation of a promise tofcpay the amount of a promissory note on the 
death of «/. is not supported by proof of a promise to pay the amount on 
the death oftJ^ S provided he left the party sufficient, or he was able to 
pay it (y). 

So if the plaintiff allege a promise by the defendant to sell his tallow to 
the plaintiff at four shillings per stone, and prove an agreement by the 
defendant to self his tallow to the plaintiff at four shillings per stone, but 
that if the plaintiff gave more to any other person, he should give the same 
to the defendant (z). 

An agreement to pay 20 /. if a given number should he drawn on a given 
day, varies from an agreement to deliver an undrawn ticket, or pay 20/. («). 
One of two pleas of usury stated the forbearance to be until September 1st, 
1785; the second until January 1st, 1780. The evidence was an agreement 
of forbearance till either of those days; and it was held that the evidence 
did not support either of the pleas (6). 

So a variance as to the subject-matter contracted for will be fatal. A 
declaration on a promise to deliver good merchantable wheat, is not sup- 
ported by evidence of an agreement to deliver good second-sort of wheat ( c ). 
A contract to deliver soil or breeze , varies from a contract to deliver soiled). 
A contract to carry goods, and deliver them to A. JB., the plaintiff, varies 
from a contract to carry goods and deliver them to J. S. (e). A contract to 
deliver so many bushels of corn varies from a contract to deliver so many 
bushels, according to a particular measure, which is greater than the 
Winchester measure, since by the bushel generally, the Winchester bushel 
must be understood ( f ). 

It is no variance that the defendant promised some other distinct matter 
in addition to that alleged, since the proof supports the declaration as far 
as is requisite (g). It is true that the defendant did promise that which is 
alleged, although he further promised some other thing in addition ; there- 
fore a declaration on a contract to pay 52/. 10s. for rum-money, is supported 
by proof of a note, by which the defendant undertook to pay the plaintiff 
52/. 10s., together with a pint of rum per day (A) So a promise to deliver 
a horse which should be worth 80/., and be a young horse, is supported by 
proof of a promise to deliver a horse which should be worth 80/., and be a 
young horse, with a warranty that it had never been in harness (i). 

It is no variance that a part of the contract has not been alleged which 
merely regards some collateral engagement as to the subject-matter of the 
contract. The declaration alleged that the defendant bought of the plaintiff 
a quantity of East India rice, according to the conditions of sale of the 
East India Company, at a specified price, to be put up at the next Com- 
pany’s sale, if required ; and it appeared in evidence, that, in addition to 
those conditions, the rice was to be sold per sample ; it was held that this 
was no variance, for it was not a description of the commodity, but a colla- 
teral engagement that it should be of a particular quality (A). 


(y) Roberts v. Peake, 1 Burr. 325. 
Tlie Court were of this opinion, hut the 
case was not decided upon this point. 

<z) Churchill v. Wilkins , 1 T. R. 447. 
(«) Layton v. Pearce , Doug. 14. 

(b) By Lord Kenyon, and Duller and 
Grose, Js., Tate v. Willing , 5 T. R. 531. 

(c) Ld. Ray. 735. 

(d) Cook v. Munstonc, 1 N.R. 351. 

(c) Leery x. Govdxon, 4 T. R. G87. 


(/) Hockin v. Cooke, 4 T. R. 814. See 
the stat. 12 Hen. 7, c. 5 ; 22 Car. 2, c. 8. 

(g) Cotterell ▼. Cuff, 4 Taunt. 285. 
Tempest v. Pawling , 13 East, 630. For 
other instances, see tit. Variance. 

(A) Baptiste v. Cobbold , 1 B. & P. 7. 
(t) Miles v. She ward, 8 East, 7. 

(k) Parker v. Palmer *, 4» B. & A. 387. 
The goods did not correspond with the 
samples, but after seeing the samples the 
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In assumpsit, the consideration is of so |ntire a nature, that not only 
must it be proved to the extent alleged, but an omission to allege any part 
is fatal ; for if any part be omitted, then the basis of the pronyse is misde- 
scribed. It is not true, as stated, that the defendant’s promise was founded 
upon the consideration alleged, when it was in fact founded upon that and 
something else, which is also essential to its supportfZ). An averment that 
stock was to be transferred on request , is not proved by evidence that it was 
to be transferred on a particular day (w). 

An allegation of an executory consideration is not proved by evidence of 
an executed consideration, though it is otherwise where an executed consi- 
deration is alleged, and the law implies the promise (w). An averment that 
a note was given in repayment of monies paid, is not satisfied by proof of a 
note given to secure money to be paid (0). So if the moral obligation on 
which the action is founded is misdescribed (p). f 

So where the declaration alleged an agreement to sell goods expected by 
the Fanny Almira, and the ngreement proved was for the goods expected 
by the Fanny and Almira (< q ). So an agreement alleged to be for the deli- 
very of all merchandisable skins, varies from tho proof of a contract to deli- 
ver all merchandisable calf-skins (r). 

In an action against a carrier, if the contract be alleged to be to carry 
from A . to B.> the termini are material, and must be proved as laid (#). 


defendant liad taken upon himself the dis- 
position of the goods, and had put them 
up to sale at a limited price, and bought 
them in again, and the Court held that after 
this he could not repudiate the contract ; 
and the jury found that he had not repu- 
diated the contract within a reasonable 
time ; therefore the sale was in effect com- 
plete. So where the plaintiff declared 
that the defendant had agreed to buy of the 
plaintiff a large quantity of head-matter 
and sperm oil, in the possession of the plain- 
tiff, and the contract proved was for the 
purchase of all the head-matter and sperm- 
oil per the Wihlman, it was held that 
there was no variauce, for the allegations 
were proved as far as they went, and the 
additional matter prefixed (that it was oil 
by the Wildman) was immaterial ; it did 
not qualify or annex any condition to what 
was stated. Wildnufn v. Glossop , 1 11,& 
A. 9. So if part of the contract has not 
been alleged, which merely regards the 
liquidation of damages after a right has 
accrued by a breach of the contract' ; for it 
is matter of evidence only in reduction of 
damages. Clarke v Gray , 6 East, 5G4. 
In an action against a carrier it is not 
necessary to allege the limitation of his 
responsibility by notice. Ibid . See 1 
Starkie’s C. 207. I 11 an action of assump- 

sit for breach of an agreement for the 
assignment of a lease, alleging that the 
defendant had no title to assign, held that 
it was no variance that the declaration did 
not set out a clause in the agreement re- 
straining the plaintiff from carrying on a 
certain trade in general terms, that not 
forming any pvt of the consideration. 

Allen v. Churchill, 11 Moore, 463. 


(/) Swallow v. lieaumont , 2 B. Sc A. 

aofl. 

(m) Bordenave v. Gregory , 5 East, 111. 

( 71 ) 3 Lev. 98. Com. Dig. Action on 
tiik Cask. — Assumpsit [F.] 6. 

(o) A mory v. Merrey weather, 2 B. & C. 

535). * # 

(p) The declaration alleged that the plain- 
tiff had supplied goods to Elizabeth S. to 
the amount of 1G/., and that in considera- 
tion of the premises and of the said sum 
being unpaid, the said E. S, afterwards 
promised to pay as soon as it was in her 
power ; averment, that though it was after- 
wards in her power, she refused. The proof 
was, that the goods were supplied to her 
when she was a feme covert, living apart 
from her husband, and that she after his 
death promised to pay. Held, that as the 
price of the goods originally constituted a 
debt from the husband and not from the 
defendant, the groiind of the supposed 
moral obligation, on which the assumpsit 
proceeded, was not properly set out in the 
declaration, and therefore the plaintiff could 
not recover. Sfrmble, that a moral obli- 
gation is not in every case a sufficient con- 
sideration for a promise. Littlefield , Exe- 
cutrix, v. Shee , 2 B. & Ad. 811. 

( q ) Boyd v* Siffkin, 2 Camp. 320. 

r) B. N. P.145. 

s) Tucker v. CracJtlin , 2 Starkie’s C. 
385. So where a sailor declared for 
wages, and the average price of a negro 
slave, due to him in consideration of ser- 
vice during a certain voyage, to wit, 
“ A voyage from London to the Coast of 
Africa, and from thence to the West In- 
dies,” and in the articles it was described 
as A voyuge from Loudon to the Coast 


Consider 

tion. 



Variance.— 
Substance 
and legal 
effect. 


Time, place, 
magnitude, 
&c. 
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f 

It is in nil cases sufficient to^ prove the promise alleged according to the 
substance and legal effect of the allegation. Where the declaration alleged 
an agreement to purchase eight tons of hemp under a videlicet , and the con- 
tract proved was for the purchase of about eight tons ; and it also appeared 
that after the contract the hemp had been weighed, and amounted to eight 
tons, it was held that tke variance was not material, for when the weight 
had been ascertained, the contract was in effect for eight tons (/). 

A variance as to the time and place of the contract is not material, unless 
they be made part of the description of a written instrument (m). But where 
a particular sum, magnitude or quantity, is # part of the contract, and the 
allegation is material, it must be proved as laid, though it be averred under 
a videlicet , Thus, where the defendant averred that the plaintiff held certain 
lands of him as his tenant, at a certain rent, to wit, at 110/. rent, payable 
half-yearly ; tip^yi non-tenet pleaded, it appeared that the land had been 
let by a written contract, at 15s. per acre, and that the whole amounted to 
111 L; the variance Was held to be material ( x ). 


of Africa, from thence to the West Indies 
or America, and afterwards to London 
in Great Britain, or to some delivering 
port in Europe, ,f the variance was held 
to be fatal, notwithstanding the scilicet . 
White v. Wilson, 2 B. & P. 110. So 
a declaration which alleges a retainer to 
cause the plaintiff's ship to proceed to 
Gottenburgh, in order that she might 
ufterwards proceed to Petersburg]!, is not 
proved by evidence of a retainer to cause 
the ship to proceed to Gottenburgh, and 
afterward sounder certain conditions, to 
Petemburgh. Lopez v. I)e Tastet , 1 B. & B. 
538. In the case of Frith v. Gray ,4 T. R. 
501, n., in an action for not building the 
plaintiff a booth at a horse-race to be run 
on Barnet Common, in the county of Mid- 
dlesex, it was proved that the whole of 
Barnet Common was in the county of 
Hertford. But Lord Mansfield and the 
rest of the Court, on a motion for a new 
trial on the ground of variance, held that 
as it was perfectly immaterial whether 
Barnet Common was in Middlesex or not, 
those words might be rejected as surplus- 
age : tarn, qu . A warranty to buy a horse 
at a certain price, soil. 80/. 5s., is not sup- 
ported by evidence of a warranty upon the 
purchase of two horses jointly for the sum 
of 00 guineas. Hart v. Davis , N. P. Dec. 
1700. 

(*) Gladstone v. Neale, 13 East, 409. 
So where the alleged promise was to de- 
liver stock on the 27th of February, but 
the contract proved was to deliver stock 
on the settling day , which at the time was 
fixed for and understood by the parties to 
mean the 27th of February, it was held 
that the proof was sufficient, the contract 
proved being in substance the same with 
that alleged. Wilks v. Gordon , 2 B. & A. 
335. So an allegation of a contract for 
the delivery of gum-senegal is supported 
by evidence of a contract for the delivery 
of rough gum-senegal, coupled with evi- 
dence that all gum-senegal on its arrival 


in this country is called rough. Silver v. 
Heseltine, 1 Chitty's R, 39 ; vide infra, 
03, note (z). 

( u ) Where the promise was laid on the 
24th of March, and to a plea of tender, 
the plaintiff replied a lull filed on the 12th 
of February ; upon the objection being 
taken, the Court held that the day was 
alleged merely for form, and that the 
plaintiff would not have been confined to 
it in evidence ; but, that if it had been the 
case of a note it would have been different, 
since then the day would have been an 
essential part of the agreement {Matthews 
v. Spicer , Str. 800) ; and semble , not even 
then, unless it had amounted to a misde- 
scription of the instrument, by alleging 
that it bore date on such a day. Where 
an action was brought on a note dated 
1704, and the replication alleged a bill 
filed in 1713, and that the cause of action 
arose within six years, it was held to be a 
departure, because the day was material, 
and judgment was arrested. Stafford v. 
Farrer, cited Stra.^&2. 

(x) Drown v. Sayer , 4 Taunt. 320. 
Mansfield, C. J. observed, that the record 
would certainly b# evidence as to the 
amount of the rent between the same 
parties in another action. So where the 
plaintiff alleged that he had agreed to sell, 
and that the defendant had agreed to buy, 
certain goods and merchandises, to wit, 
328 chests and 30 half-chests of oranges 
and lemons, at and for a certain price, to 
wit, the price of 623/. 3 s., and the con- 
tract proved was for 308 chests and 30 
half-chests of China oranges, and 20 chests 
of lemons ; it was held to be a fatal vari- 
ance. Crispin v. Williamson , 1 Moore, 
547. In an action for not retaining the 
plaintiff as a servant at a yearly salary, 
the declaration averred the agreement to 
be to pay 250/. per annum for the service ; 
it was held to be necessary to prove the 
specific sum as alleged, though it was laid 
under u videlicet . Preston v. Butcher , 
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Ami evcn.whcre it is unnecessary to alleg<^\he precise sum, quantity or Variance, 
magnitude, yet if it be alleged without a videlicit , precise proof will, it 
seems, be necessary. Thus where the declaration in an uction on a war- 
ranty of soundness on the sale of sheep, alleged the consideration for the 
purchase to be 54Z. II s. 6 A, and it turned out to be 54 Z. 19 $. Gd., the 
variance was held to be fatal (y). # 

So where the consideration was alleged to be the forbeardhce of 21 Z. 6 s. 
without a videlicet , and the proof was of a forbearance of 20 2. 18$., the 
vurianee was held to be fatal ( z ). 

But where the declaration alleged that S. 1 F., the father of the defendant, 
was indebted to the plaintiff’ in a certain sum, to wit, the sum of 2 61. 13$. Gd., 
being the unpaid balance of a larger sum, and that in consideration of the 
plaintiff’s forbearance to sue for the recovery of the balance of 26 Z. 13$. Gd., 
the defendant undertook to accept a bill for the amount jjf 26 Z. 13$. Gd., 
and the balance really due was 26/., it was held to be no variance; the 
payment of the balance being the consideration for tUfe promise, the state- 
ment of a particular sum was unnecessary (a). 

It is essential that the agreement should be such as the law will sanction ; Legality, 
if it be illegal or contrary to justice and sound policy, no action can be 
founded upon it(Z>). 

Where the illegality is set forth upon the record, the objection may be 
taken either by demurrer or in arrest of judgment. Where it does not 
appear on the record, the defendant may show that the claim is in reality 
founded upon an illegal and noxious agreement. In some instances, how- 
ever, the plaintiff’s claim is even founded upon the illegality of the agree- 
ment ; as, where he seeks to rescind an illegal contract, whilst it is executory, 
and recover the money which he has advanced under it(c). 

1 Starkic’s C. 3. So, in general, whore the the entire consideration (Cro. J. 103), or 
sum, quantity or magnitude, is material any branch or part of the matters promised, 
and traversable, the averment under a sci - be so. T. Jones, 24. 

licet will not render it immaterial, so as to (c) In general, where the demand arises 
protect from a traverse, or to render pre- out of any agreement which is illegal or 
else proof unnecessary. See the obser- immoral, or contrary to sound policy, the 
vations of Lawrence, J., in Gritnwood v. Courts will not lend their aid to enforce it. 

Barrett, 6T. R.463. Johnson v. Pickett , See Jordaine v. Lashbrooh , 7 T. R. 001 ; 
which was an action on the Statute of Cockshott v. Bennett , 2 T. R. 763 ; and 
Usury, cited Ibid. S. V. Pope v. Poster, the cases cited ; ^tit. Money had and 
4 T. It. 590, cited also by Lawrence, J. received; Money paid; Aubert v. 

Also, Syntmons v. Knox , 3 T. R. 65; Maze, 2 B. & P. 37 1 . Booth v. Hodgson, 

2 Will. Saund. 207. • 6 T. R. 405; Mitchell v. Cockburne , 2 II. 

( y ) Burstan v. Tat ham, cited in Sym - B. 379. As where the consideratiou is a 

mons v. Knox, 3 T, R. 07 ; cited by Darn- simoniacal presentation to a living (Cro. 
pier, J., in Artjicld v. Bate , 3 M . & S. 1 75. Car. 337. 353. 301 ), or the escape of a pri- 

(z) Arnfieldv. Bate, 3 M. & S. 175. soner in execution. Martin v.B lit, hmav. 

In the case of Laing v. Fidgeon,G Taunt. Yelv. 197, 1 Rol^ R. 313. Where money 
108, it was held that an allegation of a has been advanced in furtherance of a joint 
contract to deliver saddles to the plaintiff illegal agreement, or received upon an exe- 
at a reasonable price, was supported by cuted illegal agreement {see the cases under 
proof of an agreement to deliver saddles the count for money had and received ). So 
at 24$. and 26$.; and it seems, that if the where the consideration is any act incon- 

declaration state the consideration to be sis tent with the party’s duty as a sheriff 

certain Reasonable reward, proof that a or other public officer. Morris v. Chap- 
specific sum was agreed on, will not be man , T. Jones, 24. Martin v. Blithman , 
material as to variance. Bay ley v.Trecker, Gil. 197. So if the consideration be , the 
2 N. R. 458. sale of spirituous liquors, unless to the 

(a) Bray v. Freeman, 2 Moore, 114. amount of 20$. at one time; 24 G. 2, 

(5) In conformity with the rule of civil c. 40; and the statute applies though the 

law, ex turpi ca^sh non critur actio , no spirits be sold in a state mixed with other 

action can be maintained if any purt of ingredients ; us where grog is sold. Gil- 
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Where the promise is merely conditional, upon some precedent act to be 
performed by the plaintiff, the promise must be so alleged in the declaration, 


pin v. Kcndle , Devonshire Lent Ass. 1809 ; 
Bel. N. P. 01. It has been held, that this 
statute does not extend to a security 
given in payment for snfall quantities of 
spirituous liqucPs. Spencer v. Smithy 
3 Camp. 9 ; contrd Scott v. Gilmore , 
3 Taunt. 220. The statute is not con- 
fined to sales to the consumer. Bennyatt 
v. Hutchinson , 5 B. & A. 241 ; overruling, 
as it seems, Jackson v. Ait rill . Peake's 
C. 40. So, in general, agreements against 
the principles of sound policy are void. 
As, for instance, all agreements for the sale 
of public offices ; or that one person shall 
hold an office of trust for another. Pat- 
*0718 v. Thomson , 1 II. B. 322. Blackford 
et al . v. Preston , 8 T. Vft. 89. Layng v. 
Payne, Wllles, 571 * 3 T. It. id ; 2 Wills. 
133. Garforth v. Fearon , 1 H. B. 327 ; 
and see the stat. 12 K. 2, c. 2 ; 5 & 0 Ed. 6, 
c. 15. So, all agreements are illegal and 
void which tend to the obstruction or hin- 
drance of public justice: as to prevent the 
due examination of a bankrupt by the 
commissioners. Perot v. Wallace , 3 T. R. 
f 7. To omit to call the defendant up to 
receive judgment for a misdemeanor. Pool 
v. Bousfield , 1 Camp. C. 55. So, all agree- 
ments in restraint of trade are illegal ; 
but an agreement not to use a trade in 
a particular place is legal. Cro. J. 596. 
Bunn v.^ Guy , 4 East, 190. So Is a 
general agreement among; those wha use 
a particular trade to establish a general 
lien. Hickman v. Shawcross , 6 T. R. 
1 4. It is also a general rule that fraud 
will vitiate a contract: for illustrations 
of this position, see tit. Bills of Ex- 
change. — Fraud. — Money had and 

RECEIVED. 

Thus, any secret agreement or stipula- 
tion, or compositions with insolvents, by 
means of which one creditor seeks to 
obtain an unfair advantage, are void.' 

Cockshott v. Bennett, 2 T. H. 7G3. Lei- 
cester v. Rose, 4 East, 372. Stocke v. 
Madder , 1 B. & P. 286. Thomas v. Court- 
nay > 1 B. & A. 1 j or by which any unfair 
advantage may be obtained over a third 
person ( Jackson v. JJuchoire , 3 T. R. 
551. Pidcock v. Bishop, 3 B. & C. 605), 
is void. So also no action will lie in fur- 
therance of any agreement whatsoever of 
a vicious or immoral tendency. As if lodg- 
ings be let for an illegal purpose. Crisp v. 
Churchill, 1 B. & P. 340, 1, n. Girardy 
v. Richardson , lb. As prostitution, lb. 
Or where the plaintiff lodges unfortunate 
women and partakes of the profits. Hoio- 
ard v. J I od yes, cor . Ld. Kenyon, C. J. 
Dec. 2, 1796. Nor for the price of im- 
moral, libellous, or indecent prints, per 
Lawrence, J., 4 Esp. C. 97. It seems, 
however, that though clothes or lodgings 
arc supplied to a prostitute, the mere 
knowleogo on the part of the plaintiff of 


her situation and circumstances will not 
exclude^his right of action, unless they 
were directly supplied for that purpose; 
or under an agreement or expectation, at 
least, that he should be paid out of the 
illegal profits. Bowryv . Bennett, 1 Camp. 
348. It was held that a washerwoman 
might recover for the washing of expensive 
clothes and dresses, though it was obvious 
that the plaiutiff must have known that 
they were to be used for improper purposes. 
Buller, J. observed, “This unfortunate 
woman must hdve clean linen, and it is 
impossible for the Court to take into consi- 
deration which of these articles were used 
for an improper purpose, and which were 
not.” Lloyd v. Johnson , 1 B. & P. 341 ; 
and see tit. Money had and received. 

Some of the decisions upon this head 
have conflicted, not so J much in conse- 
quence eff any doubt upon general prin- 
ciples, as of the difficulty in applying them. 
The general principle and foundation of 
them all is this, that the law will not lend 
its aid in furtherance of an illegal or immo- 
ral transaction, or of any contract which is 
in general inconsistent with sound policy ; 
but that, on the contrary* it will interfere 
for the purpose of preventing the execu- 
tion of an illegal agreement, and of fur- 
thering the enactments of any prohibitory 
or remedial statute. The application of 
this 'principle Is strongly exemplified in 
the case of the action for money hud and 
received, where the law prohibits or en- 
forces the recovery of the money, just as 
the prohibition or enforcement will further 
the object of the legislature. If the 
money lias been paid upon an illegal 
agreement which remains executory be- 
tween the parties, the law enforces the 
recovery of the money, because it thereby 
prevents a violation of the law by car- 
rying the illegal agreement into effect; it 
affords the party a locus pienitentive, and 
encourages him to^ecede from the illegal 
contract before it is too lute. Where the 
money has been paid by one who was the 
object of the law’s protection, and who 
is not equally culpable with the defendant 
who has received the money, the Courts 
allow it to be recovered, although the 
agreement has been carried into effect, 
since the object of the statute was to pro- 
tect the plaintiff. But where both par- 
ties are equally implicated in guilt, and 
the illegal contract has been carried into 
effect, the law denies its aid, 4br both 
parties are equally guilty, and equally 
undeserving of the aid of the law, and the 
best policy is to favour neither. (Sec 
Lacaussade v. White, 7 T. R. 535, contrd; 
but this case has often been denied.) The 
principal difficulty has arisen where a 
claim lias been made % one partner in 
an illegal transaction against auothcr. It 
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or the variance would be fatal. Where the promise depends upon the per- Condition 

• precedent. 

has been allowed on all hands, that where a criminal pnrpose, and be applied in fur- 

one partner has paid money for another therance of that object, a Coart, in lend- 

in an illegal transaction, no action can be in? its aid to the recovery of that money, 

maintained, ' without evidence of an ex- would be sanctioning and consummating 

press request made by the defendant to a contract fouifted in criminality; the 

the plaintiff to pay the money, since no affording legal protectfcm to the lender 

implied assumpsit to pay the money can would eucourage the affording of aid and 

arise out of an illegal transaction; where supplies for such purposes in future, and 

such request has been made, many learned in consequence encourage the committing 

Judges have been of opinion that the part- of the offence itself, 

ner or agent in the illegal transaction who A party who lends his aid to the corn- 
paid the money, might rely on the ex- mission of , an offence is himself criminal 

press assumpsit, and that he had no more in point of law as well as morals. If a 

concern with the illegal transaction itself man were to advance money to another to 

In the course of which the money was purchase, a weapon for the committing of 

paid, than if a mere stranger had paid It treason or murder, woulfl he not at least 

at the defendant’s request ; and that there- be guilty of a misprision of treason or 

fore where the illegal object was merely felony ? In sudf cases, and where the 

malum prohibitum , the plaintiff was en- money is so applied, the plaintiff’s claim 

titled to recover. In other and later in- is tainted with criminality, and he seeks 

stances very learned Judges have held, to recover through the medium of an 

that a partner in such an illegal trans- illegal transaction. It can make no dif- 
action, who had paid money even at the ference in principle whether the money was 

express request of his co-partner, could advanced by a partner, or by a stranger, 

not recover, since his claim is mixed up provided the * criminal object was known 

and contaminated with the illegal agree- and intended, or whether the contract 

ment itself, and cannot be separated from was express or implied. Upon the same 

it; that the distinction founded on an principle of policy, the law, in many in- 
express request is untenable, because in stances', permits money supplied for an 

every case of such a partnership the jury illegal purpose to be recovered before the 

would be warranted in finding an assent object has been executed; for it is the 

to the payment; and lastly, that the dis- policy of the law to assist and encourage 

tinction between malum prohibitum and parties in receding from illegal projects. 
malum in »e is not a sound one. It is Where money has been paid In execution 
indeed & distinction very difficult to be of an illegal contract to the agent, whose 
supported; every act which is immoral, principal Is a particeps criminis, the prin- 
must, it should seem, be malum in se, and cipal, it seems, ought to recover it ; the 

It can scarcely be denied that the wilful party who paid it to the agent is not en- 

violation of any positive law is not more titled to it, since it has been paid in Con- 
or iAs immoral. A man may in fact be summation of au executed illegal contract, 

more guilty in a moral point of vidfcr in and it would be against conscience that 

doing that which is usually termed a nfere the agent should be allowed to retain it; it 

malum prohibitum , than in committing is the money of the principal, and the case 

that which is malum in se. The destruc- seems to be the same in effect as if the 

tion of the current coin of the realm to the principal had received the money with 

prejudice of the whole community is merely his own hands, and then delivered it to 

malum prohibitum , if there be any virtue the agent. He does not claim as from the 

In the distinction ; yet Arely any act tend- agent, through the medium of an illegal 

ing to this prejudice is more mischievous contract: his title arises immediately from 

and more immoral than the telling a lie, the act of the agent in receiving the money 

which Is ntalum in se . In reality, an act to his use ; and therefore the case differs 

is immoral, independently of any prohi- widely from that of money knowingly lent 

bitory law, in proportion to the evil which for an unlawful pfirpose, where the il legal 

is likely to result from it ; in a moral object is immediately connected with the 

point of view, every act from which evil lending, which is the consideration for the 

Is likely to flow is malum in se, and the promise. 

abstract immorality does not depend on The case of Cannan v. Bryce , 3 B, & A. 
any positive prohibition. The broad, ge- 179, seems to remove the doubts formerly 

neral, and intelligible test for the deci- entertained upon questions of this nature, 

sion of these cases, seems to depend upon vid. ivfra t 77-93. 

the question, whether the sustaining such For further illustration of the principles 
actions would encourage and support file- above adverted to, it may be proper to 

gal or immoral contracts, or whether the refer to the following decisions. - Where the 

immorality be not so for out of the ques- plaintiff received into his employment the 

tion that no rule or principle of sound po- defendant, a person of competent but in- 
llcyis violated in enforcing a contract which ferior skill in the plaintiff’s professlou, 

in conscience ought to be performed 1 If upon a stipulation that he might discharge 

money be advanced in order to effectuate him upou three months’ notice, tfkid the 

VQI. II. • f 
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Condition formance of a condition prdfcedent, the plaintiff either alleges perform- 

precedent. 

defendant covenanted in case of dismissal chased the certificates or obligations of a 
not to pracftise within 100 miles, it was revolted colony of a foreign State, assuin- 
held that the contract was one which ing to l>e an independent State, but not 

contained a restraint on the defendant recognited by the Government of this 

in respect of his trade far larger than country, the defendants representing that 

was necessary for the protection of the they had entered Into a contract for the 

plaintiff in the enjoyment of his, and could loan, and expected it would bear a pre- 

not therefore form the subject of an action. mium j held, that independently of any 

Homer v. Graves, 7 Bing. 736. So where question of fraud, the purchase being 

the consideration of an agreement, by founded on a contract which the Court 

which a party undertook to work exclu- upon mounds of public policy could not 

sively for another, was wholly without sanction, it could not relieve the plaintiff 

adequate consideration, and placed him en- as to the instalments he had paid ; held 

tirely at the mercy of the latter ; and a also, that as it did not appear that the 

promissory note, given by the former for payments of the interest on such inslru- 

breaches of the* agreement on his part, ments were to be paid in this country, the 

cannot be set off against his claim for work stipulation for six per cent, interest was 

performed by him before he became bank- not usurious. Thompson v. Bowles , 2 Sim. 

rapt, in an action by bis assignees, such 195. A publican cannot recover for beer, 

note being void for want of consideration. Ac. furnished to third persons, by order of 

Young v. Timmins , 1 Cr. & J. 330, and a party who has been allowed to become 

1 Tyn*. 220. Where three persons carry- previously intoxicated ; the permitting per- 

ing on a similar trade, and vending their sons to become so in his house being illegal^ 

manufactures about the country, entered he cannot take advantage of an offence" 

into an agreement for their mutual benefit, which he has been instrumental to. Bran - 

to confine themselves to certain districts, don v. Old , 3 C. & P.440. Where, pend- 

and that neither should purchase certain ing an action, a pgrty undertook to pay the 

articles at or beyond a certain price, and plaintiff’s attorney his costs, in considera- 

that If any other persons should set up the tion of the plaintiff’s, with his attorney’s 

same trade, and oppose them, that then consent, giving an authority to the defend- 

they would meet together, and enter into dot to pay over the debt sued for to a cre- 

snch mutual agreement as should be bene- ditorof the plaintiff; it was held, that the 

ficial to their mutual interests, it being action could not be supported. Taylor v. 

their intention not to do any acts prejudi- Watson, 4 M. A Ry. 259. Where the plain- 

clal, but to aid and assist each other in tiff, a creditor, having seized goods in exe- 

the said trade to the utmost of their power ; cution, afterwards at a meeting of creditors 

held that such agreement not operating as declared he would not come into a compo- 

a general restraint of trade, was valid, and sition nor withdraw the execution, without 

that there was on the face of it a sufficient security for a certain part of his debt, to 

consideration for the partial restraint it which a third party consented, and gave a 

contemplated. Wichens v. Evans, 3 Y. guarantee, and he thereupon signed the 

A J. 318; and see Davies v. Mant , 5 East, deed ; held that snch security wasfraudu - 

120. An agreement, reciting that the lent as against the rest of the creditors, 

plaintiff was possessed of the means of fur- and void. Colman v. Waller , 8 Y. A J. 

nishlng evidence enabling the defendant to 212. Upon a previous agreement with a 

recover certain sums, of which it was third person for a benefit by supplying coals 
alleged that he had been defrauded, and to a stated amount, if the plaintiff would 

stipulating that he should use his utmost sign an agreement for a composition with 

means and influence for procuring evidence his debtor for 10s. in the pound, end for 

to substantiate the defendant’s claims, and which the defendant afterwards signed a 

that he sliBuld receive a certain proportion joint and several note, although the coals 

of the amount recovered by his means ; were supplied, and no other creditor was 

was held to be illegal, v Stanley v. Jones , acquainted with or influenced by the trans- 

7 Bing. 369, and 5 M. A P. 193. An action, it was held that the plaintiff could 

agreement between two sons to convey and not recover on the note, Knight v. Hunt , 

assign, the one to the other, a moiety of all 5 Bing. 432. Where the insolvent having 

such real or personal estate as they should been opposed by a creditor was remanded 

respectively derive under their father’s will, to a future day, and in the meantime his 

so that each should take an equal moiety, attorney undertook, in consideration of the 

and that in such division all sums, Ac. re- creditor’s withdrawing his opposition, that 

celved in his life-time as advancement he should be appointed sole assignee, and 

should be taken into account, was held to be receive a certain snm within a fixed time, 

valid. Wetheredy . Wethered , 2 Sim. 183. held that such agreement being contrary to 

So was an agreement between two parties the policy of the Insolvent Acts, no action 

having expectancies from a third party, could be maintained thereon. Murray v. 

to divide equally what he might leave Beeves, 8 B. A 0. 42 h. Where a party 

them res|>ectively. Harwood v. Tooke , elected died before taking his seat, held 

2 SIntfel92. Where the plaintiff had pur- that the representation having become 
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ance, or alleges some matter in excuse for tie non-performance (d) ; and 
the proof varjes accordingly. And where the agreement contains mutual 
conditions or covenants to be performed at the same time, thfe plhintiff 
must either aver performance or a readiness to perform his part of the 
contract (e). 


vacant on his death, the plaintiff, a pub- 
lican, could not recover for beer, &c. sup- 
plied to voters on a canvass by a third 
party on behalf of a candidate at the fol- 
lowing election, although the latter neither 
ordered nor was shown to have knowledge 
of the treating ; held also that the Treat- 
ing Act was not confined merely to suc- 
cessful candidates. Ward v. Nanney , 
3 C. & P. 399. Where a contract for the 
purchase of a heifer was made on a Sun- 
day, but the defendant retained possession, 
and subsequently promised payment, held 
that the plaintiff was entitled to recover 
for the value on a quantum meruit , though 
not for the price agreed on upon the bar- 
gain completed on Sunday. Willianm v. 
Paul 9 6 Bing. 653. Where the lessee of 
premises covenanted that he would in- 
demnify the parish against all costs what- 
soever, for or by reason of his taking an 
apprentice or servant, who should thereby 
gain a settlement, or become chargeable to 
the parish; the agreement was held on 
demurrer to be valid. Walsh v. Fussell , 
6 Bing. 163. The forbearing to petition 
against the return of a sitting Member on 
the ground of bribery, is an illegal consi- 
deration for a promise to pay money. Cop- 
pocke v. Power , 4 M. & W. 361. The 
agreement, although unstamped, was ad- 
mitted in evidence. In assumpsit on an 
agreement to pay a sum in considera- 
tion of the plaintiff using his influence, 
and securing an appointment to the de- 
fendant ; plea ( inter alia ) that the plaiiftiff 
had procured the appointment through 
fraudulent representation ; it was held that 
the issue was whether the representation 
was false to the knowledge of the plaintiff 
at the time. Neely v. Locke , 8 C. & P. 
527. 


id) Ughtred’s Case , 7 Rep. 10, a. 
1 T. R. 638. Doug. 600. Com. Dig. 
Pleader, c. 51 . Chitty on Pleading, 309. 
An allegation of the actual performance 
of a condition precedent, or of readiness 
to perform a condition conusant, is not 
satisfied by evidence of a discharge, or 
excuse for non-performance by the act or 
omission of the defendant, lb. And see 
the observations of the Court in Heard v. 

Vadham, 1 East, 619. Jones v. Berkeley , 
Doug. 659. Kingston v. Preston , cited lb.. 
Maioson v. Johnson, 1 East, 203. P. C. 
Berry v. JDeightun 9 K. B. Mich. 1827. 
Where, in an action on a breach of a con- 
tract to convey on board of plaintiff’s ship, 
a boat not exceeding certain dimensions, 
which when tenderer proved to be a decked 
boat within that size, which the plaintiff 


refused to receive unleA the defendant 
would consent to remove the deck, as ob- 
structing the navigation of the ship ; held 
that evidence of its being always usual to 
take off the deck of such boats in stowing 
them, was properly admitted, and that the 
plaintiff having declined to permit it, could 
not recover for breach of the contract. 
Haynes v. Holliday , 7 Bing. 587. 

(e) See 1 East, 203. The question, what 
will constitute a condition precedent, is 
purely a consideration of law, arising 
upon the inspectkm and construction of 
the agreement itself. (See 1 Will. Saund. 
320, a.) Since, however, the omission 
to aver the performance of a condition 
precedent is a ground of nonsuit* t the 
trial, when it appears that the defendant 
has not undertaken or covenanted abso- 
lutely, but only upon the performance of 
some condition by the plaintiff, the per- 
formance of which he has not alleged, it 
may be proper to observe, in the first place, 
that covenants and agreements are to be 
construed according to the intention and 
meaning of the parties, to be collected 
from the whole instrument. Porter v. 
Sheppard , 6 T. R. 668. Hot ham' v. Bast 
India Company , 1 T. R. 645. Campbell 
v. Jones, 6 T. R. 671. Morton v. Lamb , 
7 T. R. 130. And see above, note(</). 

If a day be appointed for the payment 
of money, or part of it, or for doing any 
other act, and the day is to happen, or 
may happen before the thing which is the 
consideration for the payment of the money, 
or the doing of any other thing, an action 
may be brought for the breach before per- 
formance, since it appears that the party 
relied upon his remedy, and did not intend 
to make the performance a condition pre- 
cedent. 1 Will. Saund. 320, a. And 
so it is where no time is fixed for the per- 
formance of that which is the considera- 
tion for the payment of the mon^or other 
act. Ibid. ; and see Campbell v. Jones , 
6 T. R. 572 ; Thorpe v. Thorpe , 1 Salk. 
171; 1 Ld. Raym. 605; 1 Lut. 250; 
12 Mod. 461 ; 1 Vent. 177 ; Peters v. 
Opie, 1 Salk. 113; 2 H. B. 389. But 
where the consideration is to precede the 
act covenanted for, it is a ^condition pre- 
cedent. Ibid. ; and Boon v. Byre, 1 H. B, 
273; 1 Salk. 171; 1 Ld. Raym. 665; 
12 Mod. 462; 1 Lutw. 251 ; Dyer, 76, eu 
Where a covenant goes to part only of the 
consideration on both sides, and a breach 
of such covenant may be paid for in da- 
mages, it is an independent covenant, and 
an action may be maintained for a breach 
of such covenant, without averring per- 
formance. Boon v. Eyre, l H. B. 273, 

¥ 2 


Condition 

precedent. 



Condition 

precedent. 


£8 assumpsit: special. 

To satisfy an averment tha^ the plaintiff was ready and willing to transfer, 
and requested the defendant to accept stock, which he refused, the plaintiff 
must* prove an actual tender and refusal ; or that he waited at the Bank on 
the day appointed for the tranfer, until the close of the transfer books, the 
latest moment when the transfer could have fteen effected (/). 

Where the plaintiff alleged, in an action for not completing the purchase 
•of certain shades, that he was lawfully entitled to so many shares, and it ap- 
peared from the act of parliament which created the shares that no legal 


ti. «. Campbell v. Jane s, 6 T. R. 570 ; 
1 Will. Sawid, 310, 5. But where the 
mutual covenants pro to the whole of the 
consideration on both sides, they are mu- 
tual conditions, and performance must be 
averred. Duke of St Albans v. Shore , 
1 H. B. 270. large v. Cheshire , 1 Vent. 
147. Where the twq acts are to be done 
at the same time , they are also mutual con- 
ditions; as, where A. covenants to convey 
an estate to 5. on the day specified, and 
in consideration thereof B. covenants to 
pay Jl7 a sum of money on the same day. 

1 Salk. 112, 113. 171. Thorpe v. Thorpe , 

2 Salk. 623 ; 1 Will. Saund. 320, e. and 
the cases there cited. Where upon an 
arrangement of cross actions it was 
agreed, inter alia , that the defendant, the 
attorney of one party, should give his note 

for 1 as a collateral security for the 

amount to be paid to the other, and that 
the latter should give up all the effects 
which he had of the former into the de- 
fendant’s hands; which note was given 
immediately after the signing of the agree- 
ment; it was held that the delivery of the 
goods was not a condition precedent to the 
right to recover on the note. Irving v. 
King, 4 C. & P. 409. Where upon a build- 
ing contract, the defendant covenanted to 
pay a further sura, provided the pavement 
were laid and other work completed before 
a certain day, held that the non-completion 
t>f the pavement by that time, although 
occasioned by bad weather, defeated the 
right to such further sum. Maryon v. 

Carter , 4 C. & P. 205. By an agree- 
ment with a foreign mining company the 
plaintiff was engaged as superintendent 
for three years, at a salary increasing 
yearly, vAh a proviso for a twelvemonth’s 
notice of dismissal, or a twelvemonth's 
•alary, and the reasonable expenses of his 
return; and if he stayed the three years, 
he should also be entitled to all reasonable 
expenses of the return to his family ; the 
defendant dismissed him before the expi- 
ration of the second year, without uotice, 
or paying the year's salary or expenses ; 
held that he could only recover such da- 
mages as he would have received if notice 
had been given, and not for the salary 
which would subsequently have accrued, 
or the'expen&es of the return to his family. 
French ▼. Brookes , 6 Bing. 854. Where 
the defendant subscribed and paid a deposit 
for a “ New History of Scotland, by," See., 


and the work when delivered appeared to 
be only a translation of Buchanan's work, 
with notes and continuation by J . R., 
which the defendant bad insisted upon the 
plaintiff 's taking back ; held that the latter 
could not recover the price. Pat on v. 
Duncan , 3 C. & P. 336. The plaintiff 
consented to a composition with other 
creditors, but the trustees afterwards re- 
fused to allow him to sign the deed, 
alleging that his claim was usurious; held 
that he was remitted to his original legal 
rights. Garrard v. Woolner , 4 C. & P. 
471. R. agreed to supply W. with straw, 
to be delivered at W.'b premises at the 
T&te of three loads in a fortnight, daring a 
specified time, and W. agreed “to pay JR. 
33 s. per load for each load of straw so de- 
livered on his premises” during the above 
period. After the straw nad been supplied 
for some time, W. refused to pay for the 
last load delivered, and insisted on always 
keeping one load in arrear ; held, that ac- 
cording to the true effect of the agreement, 
each load was to be paid for on delivery ; 
and that on W.'b refusal to pay for them, 
R. was not bound to send any more. 
Withers v. Reynolds , 2 B. 5c Ad. 882. 
TJ pon a stipulation in a charter-party, that 
if the ship did not arrive at the port of 

losing on or before , unless prevented 

by stress of weather or other unavoidable 
impediment, the freighter should not be 
obliged to ship q cargo; held, that the 
captain was only bound to use ordinary 

diligence, and that if the arrival of the 

vessel had been delayed by impediments 

not to be overcome without unusual exer- 
tion, the defendant was liable for a breach 
of the covenant to ship a cargo. Granger 
v. Dent , 1 Mood. & M. C. 475. Where 
the terms of the contract of the charter- 
party (dated June 30) were, that the vessel 
should be ready “ forthwith,” and not 
being so on the 4th of July, the plaintiffs 
renounced the contract, and sued the de- 
fendants for the default ; held, that having 
regard to the state of the vessel, which 
was known to both parties, the question 
was, whether the vessel could, with reason- 
able ami proper diligence, have been got 
ready ; and If the jury thought that it 
could not have been reasonably expected 
to be so, thht the defendants were en- 
titled to the verdict. Simpson v. Render - 
son, 1 Mood. Sc M* CL/300. 

(/) Bordenave v * Gregory, 5 East, 1 07. 



assumpsit: general. 60* 

title had been vested in him, it was held to be a ground of nonsuit (g). Where 
a mere duty is to be paid on request, the bringing of the action is ^sufficient 
request ; but if the defendant promise to pay a collateral sum on request, 
an actual request must be al]^ged and proved. As where the defendant 
undertakes to pay 10/. on request if he does not perforin an award ( h ). 

The general count of indebitatus assumpsit is founded upon a* implied pro- Indebitatu 
mise to pay a certain debt or duty, ux>on a consideration, executed at the assumpsit, 
instance and request of the defendant, or upon a legal obligation arising from 
the particular circumstances of the case (i). The plaintiff must prove, 1st, 
a consideration executed; 2dly, at the request of the defendant. The proof of 
necessity of proving a request, or that which is equivalent to it, or is evidence actual 
from which a request may be inferred, follows from the principle of law, that re< l ue8t - 
no one can constitute another person his debtor without his permission ; and 
consequently it is not sufficient that the plaintiff should have rendered ser- 
vices to the defendant (A), without also showing that thesdefendant assented 
to the services, and expressly or impliedly agreed to remunerate the.plaintiff 
for them. In order to show thi9 it is essential, in every declaration in 
assumpsit , which is founded upon a past consideration, to allege it to have 
been done at the special instance and request of the defendant (/) ; and, in 
evidence, it is necessary in some instances to prove an express* request by 
the defendant, and in others, to prove circumstances from which a previous 
request may be inferred (m) either in fact or in law. 

If the servigp be not for the benefit of the defendant himself, evidence of 
an express previous request is essential, and a subsequent promise is not 
sufficient. A ! s servant being arrested, JB., the friend of A. y bailed him, and 
A. afterwards undertook to indemnify B . ; and it was held that this promise 
was not binding, because the consideration was past; but that it would 
have been otherwise had A . previously requested B. to bail his servant (w). 

But if the defendant voluntarily derive benefit from the service, that will Request 
be evidence of a previous request : as, where the plaintiff has paid a sum of when P re " 
money for the defendant, or bought goods for him without his knowledge 8Ume ^* 
or consent, and he afterwards assents to the payment or uses the goods (o). 

Where the defendant was under a legal obligation to procure the service to From legal 
be done, a subsequent promise to pay will be evidence of a previous request. obli 8 ation - 
And therefore, where a pauper was suddenly taken ill, and an apothecary 
attended her without the previous request of the overseers, aud cured her, 

and afterwards the overseers promised payment, it was holden to be bind- 

(l) Lamplugh v. BraithwSte , 1 Roll. 

Ab. 11. Bosden v. Thin , Cro. J. 18; 1 
Will. Saund 204. 1) ; Dyer, 272; Hob. 

106. Hayes v. Warren , Str. 933. 

(ni) A . requests B . to endeavour to 
procure a pardon for A. ; if, after endea- 
vour made, A. in consideration thereof, 
promises to pay B, a certain sum, it is 
a good consideration. 1 Roll. Ab. 11, 
pi. 6. 

(n) Dyer, 272, a.; I Roll. Ab. 11, 
pi. 2, 3. 

(o) Assumpsit lies by the owner of a 
market for stallage, without showing any 
contract with the occupier. Mayor, frc. 
of Newport v. Saunders, 3 B. & Afi. 411. 

v 3 


(g) Latham v. Barber , 6 T. R. 67. 

(A) B. N. P. 151; 1 Saund. 33; 1 Str. 
68 . 

(i) See B. N. P.129; Bell v. Burrows , 
5 Geo. 3, cited Ibid. Indebitatus assumpsit 
will not lie in any case where debt would 
not lie ; Hurd's Case , Salk. 23. But it will 
not lie in all cases where debt would lie ; 
it is not maintainable on a specialty. But 
it will lie on a foreign judgment. Plaistow 
VanrUxem , Doug. 5, n, and on an Irish 
judgment. Vaughan v. Plunkett , 3 Taunt. 
85, n. Harris v. Saunders , 4 B. Sc C. 411. 
Crawford v. Whittal , Doug. 4 n. 

(A) See Birhs v. Trippett , Saund., as 
to the distinction between a duty aud a 
collateral under ta&ing. Back v. Owen , 
5 T. R. 
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But a mere moral obligation is insufficient 'without a previous 
request (< q i), or a subsequent express promise (r), in respect of a debt due in 
point of itotural justice, but which, for technical reasons, cannot otherwise be 
enforced. A master is not liable on an implied assumpsit to pay for medical 
attendance on his servant (s). And the overseers of a parish to which a pau- 
per belongs qjre not liable, without an express promise, to reimburse the 
overseers of another parish, for medicines supplied to the pauper during his 
casual residence there (t). Where the obligation is a legal one > the parties 
who ought to discharge it are liable, though there be no previous request or 
subsequent promise. Thus the overseers of a parish are liable, not only in 
respect of necessary medical attendance on a casual pauper accidentally dis- 
abled within the parish, but even for such attendance in the pauper’s own 
parish, to which they have improperly removed the pauper (u). 


(p) Watson v. Turner , B. N. P. 129. 
147. 281. See also Wing v. Mill, 1 B. & A. 
105. And where a casual pauper acci- 
dentally fractured his leg, and was at- 
tended by a surgeon who attended the 
parish poor, with the knowledge of the 
overseer of the poor, who visited the 
pauper there* it was held that a request 
by the overseer might be presumed. 
Lamb v. Bunce , 4 M. & S. 275. An acci- 
dent having happened to one of -the de- 
fendant’s children, who were residing at a 
distant place under the care of servants, 
the latter called in the plaintiff, an apothe- 
cary, to attend ; held, that the father was 
liable, although he never knew of the 
plaintiff’s attendance, and the accident 
was owing to the servant’s negligence; 
held also, that he was liable for attendance 
on one of his servants, in illness brought 
on in consequence of the service, but not 
for illness occasioned by the servant’s own 
imprudence, unless the master hud been 
informed of it, and acquiesced. Cooper 
v. Phillips , 4 C. & P. 581. An executor 
having assets is liable, upon an implied 
contract, to pay suitable funeral expenses, 
although ordered by a third party, it not 
appearing that they were furnished upon 
his credit. Bogers v. Price, 3 Y. St J. 28. 
And see Tugwell v. Hayman , 3 Camp. C. 
298. 

(?) See the note 3 B. & P. 249, and the 
cases there collected. 

(r) A feme covert having an estate 
settled to her separate use, gave a bond 
for repayment, by her executors, of money 
advanced at her request, on security of 
that bond, to her son-in-law ; after her 
husband’s death, she wrote, promising that 
her executors should settle the bond; and 
it was held that the executors were bound. 
Lee v. Muggeridge , 5 Taunt. 36. This, 
with many other cases, falls within a very 
general principle, that wherever a debt in 
point of natural justice is due, but cannot 
bo legally claimed by reason of the inter- 
vention of some positive law, the consi- 
deration will support an express promise : 
for a party may always waive a provision 
for liiS'Own benefit. The principle, there- 


fore, applies not only in the above case, 
where the legal claim was impeded by 
coverture, but also where it is prevented 
by the Statute of Usury ( Barnes v. Heady , 
2 Taunt. 1 84) ; or of Limitations ( Hyeling 
v. Hastings , Ld. Rayra. 589 ; see tit. 
Limitations); or by the defendant’s in- 
fancy ( Southerton v. Whitlock , 2 Str. 090, 
gr infra , tit. Infancy) ; or by an insolvent 
act ( M ucklow v. St . George, 4 Taunt. 61 3) ; 
or by the Statute of Bankruptcy ( Fleming 
v. Haynes , 1 Starkie’s CL 370; Linbuy v. 
Weightman, 5 Esp. C. 1 TO) ; or where the 
holder of a bill of exchange omits to give 
due notice of the dishonour to the drawee. 
( Lundie v. Robertson, 7 East, 231 . Roper 
v. Alder, 6 East, 10, n.) In such cases, 
however, it is a general essential that the 
promise should be distinct and unequivocal. 
Per Lord Ellenborough, in Fleming v. 
Haynes, 1 Starkie’s C. 370. A promise 
made to pay an old debt discharged by 
an insolvent act, by instalments, without 
specifying the amount or time of payment, 
was held to be insufficient. Mucklow v. 
St. George, 4 Taunt. 613. And if the 
subsequent promise be conditional, it is 
incumbent on the plaintiff to show per- 
formance. Bedford v. Saunders , 2 H. R. 
116. By the stat. 6 Geo. 4, c. 16, s. 131, a 
certificated bankrupt is not liable on a sub- 
sequent promise* unless it be in writing. 
A subsequent promise will not revive a void 
security. Cockshott v. Bennett , 2 T. R. 
763. 

(s) Wennall v. Adney, 3 B. & P. 247. 
But see Newby v. Wiltshire, 2 *Esp. C. 
789 ; Scarman v. Castel, 1 Esp. C. 270. 

(0 la Atkins v. Banwell , 1 East, 505, 
a pauper residing in the parish A . was 
relieved there, and supplied with medi- 
cines by the parish officers, and it was 
held that the officers of the parish B., to 
which the pauper belonged, were not 
bonnd to repay the money so expended. 
And see Tomlinson v. Bent all, 5 B. & C, 
738. Gent v, Tompkins , 6 B. & C. 746. 

(ti) Tomlinson v. Bentall , 5 B. 6c C. 738. 
Note, that after the removal, one of the 
defendants sent for the surgeon, who' re- 
sided in the pauper’s own parish, in order 
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Where goods are supplied to a feme covert living apart from her husband, 
without any fault of her own, suitable to her rank in life (x) ; or # where the 
plaintiff, to save himself, pays money for the defendant, which thelatter was 
inlaw bound to pay (y), no evidence of a previous request or subsequent pro* 
mise is necessary (x). Bo in many instances, where the defendant has com- 
mitted a tart with respect to the property of the plaintiff, ^;he latter may 
waive the tort, and bring his action for goods sold and delivered, or for nsQ 
and occupation, according to the circumstances of the case (a). In these 
cases no evidence, either of a previous request or subsequent promise, is 
necessary ; for as soon as, in point of law, a debt certain is due from the 
defendant to the plaintiff, the law infers a promise on his part to pay it; 
whereas, in the other cases, either a previous request, or subsequent pro- 
mise, or some evidence of assent, is essential to constitute a perfect legal 
duty, - 

When the terms of a special agreement have been performed so as to leave 
a mere simple debt or duty between the parties, the plaintiff may give the 
circumstances in evidence, and recover under a general count of indebitatus 
assumpsit ( b ). But in such case, if it appear that the work has been done 
under a written agreement, the plaintiff must produce and prove it, or he 
will be nonsuited ; so if he produce it and it cannot be received in evidence 
for want of a proper stamp (c). 

If goods are to be paid for at a specified time, an indebitatus assumpsit will 
lie when the time has expired ( d ). If goods are to be paid for by a bill at 
two months, Although the acceptance of the bill be refused, the action of 
indebitatus assumpsit cannot be brought until the expiration of the time of 
credit, and then the action will lie(jf). If a bill be given in payment for 
goods, and there be no agreement as to time, and the bill turn out to be 
worthless, an action may be commenced immediately ( g ). And it is suf- 


that he might attend the pauper ; but the 
Court seem to have decided the case 
wholly on the ground of legal obligation. 
See 11. v. Inhub . of St. James , Bury St. 
Edmunds , 10 East, 25. In the case of 
Gent v. Tompkins, 5 B. Sc C. 746, the 
pauper being settled in N., met with an 
accident in W., and was attended by a 
surgeon of W. : the defendant, who was 
the overseer of N., after a fortnight’s at- 
tendance, called and deeded of the surgeoa 
(the plaintiff) that the pauper might con- 
tinue to receive every attention, saying 
that he (the defendant) would see the 
plaintiff paid. The Court were of opinion 
that the overseers of W where the pauper 
met with the accident, and not those of 
jV., to which the pauper belonged, were 
liable in the first instance, but expressed 
a doubt whether the defendant might not 
be liable if, in consequence of his promise, 
the plaintiff continued to attend, and 
thought that this point ought to have been 
left to the jury; and on that ground 
granted a new trial. 

Or) Jenkins v. Tucker , 1 H. B. 00. So 
for the funeral expenses of the wife. Ibid. 
Secus, where she leaves the house of her 
husband without necessity. Horwood v. 
Heffer, 3 Taunt. 

(y) Vide htfra, 68. 


(z) Qu. Whether in the former case 
the wife, and in the latter the plaintiff, 
may not be considered to be the agents 
of the defendant 1 
(a) Vide infra, 83. 

lb) Gordon v. Martin, Fitzg. 303. 
B. N. P. 139; Gilb. Law of Evid. 101; 
Tri. per Pais, 399; Style, 461. But an 
indebitatus assumpsit does not lie on a 
collateral undertaking. Mines v. Scul- 
thorp, Camp. C. 216, such as in guarantee. 

(c) See Brewer v. Palmer, 3 Esp. C. 
213, cor . Ld. Eldon. Jqffery v. Walton, 

1 Starkie’s C. 267 ; supra , 56. 

(d) Mussen v. Price , 4 East, 147. 
Where the time of delivery is specified, 
the plaintiff having delivered part of the 
goods before the time, cannot recover the 
price of such part before the expiration of 
the time; for the contract is entire, and 
cannot be split. Waddington v. Oliver , 

2 N. R. 61. 

(e) Button v. Solomonson, 3 B. & P. 
682. 

(/) Mussen v. Price , 4 East, 76. 147. 
Brooke v. White, 1 N. R. 330. Lord 
Alvanley’s dictum , 3 B. Sc P. 682, contra. 
See tit. Goods sold and dbLivbred. 

(g) Stedman v. Gooch , I Esp. 6. Puck- 
ford v. Maxwell , 6 T., R. 62. Owcnson 
v. Morse, 7 T. R. 04. A debtor is not dia- 
F 4 # 
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ticient, if, from the memoramnim, it appear that the bill was filed after the 
time when # the credit expired (A). 

If the plaintiff declare upon a special contract, as well as upon the general 
count, and fail in his proof upon the special count, but yet establish a spe- 
cial contract, the terms of which have beerf performed, he will still be 
entitled to recover o 3 the general count, provided he would have been en- 
titled „to recover on that count if no special agreement had been laid in the 
declaration (i). If he declare upon a special agreement, and prove a special 
agreement which varies from that laid, and which still remains in force, the 
special performanbe or rescinding of the agreement not having raised a simple 
debt or duty, he cannot recover ; for he cannot recover on the special count, 
on account of the variance ; nor on the general count, since the terms of the 
special agreement have not been rescinded, or reduced by performance to a 
mere duty. I n*fJooke v. Munstone ( k ), the plaintiff declared for not delivering 
thirty-five chaldrons^of soil or breeze , according to a special contract. It was 
proved that the contraot was for the delivery of thirty-five chaldrons of soil 
(only), and that the plaintiff had paid 22. 5 s., as earnest, and that it had not 
been delivered on account of a dispute between the parties as to the wharf 
from whence the soil should be loaded ; and it was held that the plaintiff 
could not recover on the special count, on account of the variance, soil and 
breeze being distinct things ; nor upon the count for money had and received, 
since the contraot had never been rescinded (l) t 

Where the plaintiff proves a special agreement and work done, but not 
pursuant to such agreement, it is said that he shall recover upon the quantum 
meruit ; for otherwise he would not be able to recover at all (/;?). As if, on a 
quantum meruit for work and labour, the plaintiff should prove that he had 
built a house for the defendant, though the defendant should prove that there 
was a special agreement about the building of it, viz. that it should be built 
at such a time and in such a manner, and that the plaintiff had not per- 
formed the agreement, ye^ the plaintiff would recover on the quantum meruit, 
although such proof oq the part of tli^e defendant might be proper to lessen 
the quantum of damages (n). 


charged by giving an unproductive cheque, 
though he lias previously tendered cash. 
Everett v. Collin #, 2 Camp. C. 505. 
Though the cheque was given by an agent 
of the buyer, who was at the time indebted 
to his principal in ’ a larger hmount. Ib. * 

( h ) Swancottv . West garth, 4 East, .75. 
Vid. infra , tit. Time. 

(i) B. C. P. 139. Harris v. Oke, 
Winch. Summ. Ass. 1759. In Buller’s 
C. P. 139, it is laid dtwn, that if a man 
declare upon a special agreement, and 
likewise upon a quantum meruit , and upon 
the trial prove a special agreement, but 
different from what is laid, he cauuot re- 
cover on either count; not on the first, 
because of the variance ; nor on the second, 
'because there was a special agreement; 
but in a subsequent part of the samd para- 
graph it Is Intimated that the plaiutiff 
ought to have been suffered to recover on 
the indebitatus assumpsit count, provided 
the terms of the special agreement had 
been performed. 

(*) 1 N. It 351. 


(/) See tit Money had and re- 
ceived, for the different cases in which 
a contract is to be considered as rescinded. 
See also Towers v. Barret , 1 T. R. 133. 
Weston v. Downes , Doug. ‘23. Pmeer v. 
Wells , Cowp. 818? Giles v. Edwards , 7 
T. R. 181. Hunt V. Silk, 5 East, 449. 
Payne v. B a comb , Doug. 628. 

(m) B. N. P. 139. Mr. Keck's Case at 
Oxon. 2744. But in Buch case it should 
be shown that the defendant has volunta- 
rily derived some benefit from the work, 
for otherwise he would be made to pay for 
work which he never contracted for, and 
against his assent See Ellis v. Hamlin 9 
3 Taunt. 55. 

(n) It seems, however, to be dear, that 
the plaintiff is not entitled to recover on 
the quantum meruit or quantum valebant , 
where a specific sum or price has been 
agreed on. 2 WUl.Saund. 122, n. 2. And 
as he may recover on the general indebi- 
tatus assumpsit as much as the work is 
worth, &c. the quantufU meruit and vale- 
bunt counts axe unnecessary. 
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Where the plaintiff, under a special agreement, has executed the work Indebitatus 
improperly, sincere has not done that which he engaged to do, apd which is : 

the consideration of the plaintiff’s promise to pay, it seems to be now settled (o) special con- 
that the plaintiff must recover, if at all, upon the quantum meruit , and that tract, 
he cannot recover more thati the value of the work and materials to the 
defendant (p). And where the plaintiff has executed fiis work so ill that the 
defendant has derived no benefit from it, or none which exceeds in value the 
sum which he has paid, the plaintiff is not entitled to recover at all (j), even 
for the labour and materials. 

Where a builder undertook a work of specified dimensions, and deviated 
from the specification, it was held that he could not recover on a quantum 
meruit for work and labour and materials (r). Where a special contract has 
been entered into for the performance of a work, according to a specification, 
and deviations are made by mutual oonsent, the plaintiff is entitled to recover 
according to the terms of the contract and specification, as far as they are 
applicable, and upon a quantum meruit as to.the rest (s); A lessor contracted 
to pay his tenant, at a valuation, for certain erections, pursuant to a plan to 
be agreed upon, provided they were completed in two months > no plan was 
agreed upon, and the lessde proceeded, after condition broken, with the 
assent of the lessor ; and it was held, that the lessee might recover, as for 
work and labour, upon an implied promise, arising out of so many of the facts 
as were applicable to the new agreement (£). Upon an indebitatus assumpsit 
for board, schooling, and clothes, with a count bn n quantum meruit , stating 
that, in consideration that the plaintiff had taken J . \V. as a scholar into an 
academy kept by him, and that he had left it" without giving due notice, the 
defendant promised to pay so much as the plaintiff reasonably deserved to 
have, it was held that the plaintiff was entitled to recover for one quarter 
beyond the time when J. W. left: a quarter’s notice not having been given, 
according to the original terms or the contract (w).* 

The plaintiff, in this form of action, thay recover in respect of any number Variance, 
of different claims included in the same count, provided it be applicable to 
them. Thus, under a count alleging that the defendant was indebted to the 
plaintiff in the sum of 1,000/. for work and labour, goods sold and delivered, 
money had and received, &c., the plaintiff may recover in* respect of any 
number of demands proved within the different^descriptions ( x *). Under the 
same count he may recover^ money due from the defendant solely, and 
money due from him as surviving partner (y). ' 


( 0 ) Hasten v. Butter, 7 East, 479. It 
had before been held that the remedy of 
the defendant was by a cross-action, and 
had been so ruled by Euller, J. in Brawn 
v. Davis, Taunton Lent Ass. 1794, where 
the plaintiff had built a booth for the de- 
fendant on a race- course so ill that it fell 
down, and the defendant had paid part of 
the sum agreed for. 

(p) But where this defence is intended 
to be set up, the defendant ought to give 
the plaintiff notice to that effect. Basten 
v. Butter , 17 East, 479. 

( q ) Basten v. Butter , 7 East, 473. Ellis 
v . Hamlin , 3 Taunt. 52 ; vid. infra , Wo kk 
ANJD LABOUK. 


(r) Ellis v. Hamlin, 3 Taunt. 52. 

(*) Robson v. Godfrey, 1 Sturkie’s C. 
275. Pepper ^ Bur land, Peake’s C. 103. 

(t) Bum v. Miller , 4 Taunt. 745. 

(w) Eardley v. Price, 2 N. R. 333. 
And See Gandall v. Rontigny, 1 Starkie’s 
C. 198. The African Company v. Lang* 
don, 15 Vin. Ab. tit. Master and Servant, 
G. PI. 5, Ch. Pr. 221. And Miles v. 
SoleBay , 2 Mod. 242. 

(a:) Webber v. Tivil , 2 Saund. 121. 

(y) lb. and Richards v. Heather , 1 B. 
A* 29* * 
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t 

Money In order to sustain the count for money paid , laid out and expended for the 

use of another, the plaintiff must prove, 

First • 1} le payment of the money. 

Secondly. At the request of the defendant, either express or implied (z). 

Payment of The plaintiff must show an actual payment of money, or its equivalent, 

the money. ^he xnere giving a security for the payment is not sufficient. A surety for 
the defendant, ♦ho had been discharged under an insolvent debtors’ Act, 
was obliged to give a bond and warrant of attorney as a new security for the 
debt ; and it was held that he could not hold the defendant to bail as for 
money paid to his use (a). 

So, where one of several joint makers of U bill gave tbe holder a bond, and 
then sued the rest for contribution, in an action for money paid, it was held 
that the action was not maintainable, no money having in fact been paid (A). 
And it has beenj^eld that the receipt of stock cannot be considered as the 
receipt of money, either upon an agreement to pay a percentage on the 
receipt of money (c), lr in an action for money had and received (rf). 

(z) Vide supra , 69. Where the plain* order to obtain the goods, after instructions 
tiff, a sheriff’s officer, had been obliged to from their employers not to pay the freight, 
pay the debt and costs on an attachment it haying been paid in India, as they sup* 
against the sheriff for not putting in bail posed, paid it in their own wrong, and 
above, and the defendant, both before and could not recover it as money paid for 
after the sheriff had been fixed, had re- their principals. Howard v. Tucker , 1 
peatedly promised to indemnify the plain- * B. & Ad. 712. One who has been obliged 
tiff, and repay him the money expended; to pay a joint debt, cannot recover a pro- 
held, that to the extent of the debt it was portion from the rest of the share of one 
money paid to the defendant’s use. White jointly liable who has become insolvent, 
v. Leroux , 1 M. Sc M. 347. The defendant Brown v. Lee, 6 B. & C. 689. 
received from H., as a security for goods (a) Taylor v. Higgins , 3 East, 169. 

sold, a bill accepted without consideration \h) Maxwell v. Jameson, 2 B. & A. 61. 

by the plaintiff; H. afterwards paid for (c) Jones v. Brindley , 1 ’East, 1. 

the goods, and required the bill to be de- (d) Nightingale v. Devismes , 5 Burr, 

livered back, which the defendant refused 2589. The cases of Taylor v. Higgins , 
to do, and afterwards indorsed it over to a* and Ma&well v, Jameson, seem to over-rule 
third person, who sued and recovered the that of Barclay v. Gooch , 2 Esp. C. 271 ; 
amount from the plaintiff ; held, that the where the plaintiffs having become sure- 
plaintiff was entitled to recover the amount ties for the defendant, and having been 
from the defendant as for so much money called upon after his bankruptcy to pay 
paid for his benefit, but not for the costs the money, gave their promissory note for 
of the action, which he ought not to have the amount ; and Lord Kenyon held, that 
defended. Bleaden v. Charles , 7 Bing. as the club had consented to take the note 
246. After an agreement by the inhabit- as money in payment, it was to be so 
ants in vestry to prosecute a party for considered for the purpose of the action, 
encroachments, a committee had been and the plaintiff had a verdict, and a new 
formed, who retained an attorney, and a trial was refused. In Israel v. Douglas , 
judgment was obtained; the attorney hav- I H. B. 239, the defendants being indebted 
iug recovered the amount of his bill, and to Delvalfce, who was indebted to the 
with costs of the action, against the plain* plaintiff, Delvalle gave an order to the 
tiff, one of the committee, it was held that plaintiff, on the defendant’s requiring them 
he might recover contribution from the to pay what was due to him to the plaintiff, 
others as for money paid. Holmes v. Wil- and they accepted ther order, but ou Del* 
Itamson, 6 M. & 8. 158. Goods were con- value’s becoming bankrupt, refused to pay 
signed from India to London, the bill of the amount; and the Court of Common 
lading expressed the freight to have been Pleas (Wilson, J. dissentients ) held that 
paid, the consignee indorsed the bill of the defendants were to be considered as 
lading for value, after which it was found having received so much money as they 
that, through the default of the shipper, owed Delvalle to the use of the plaintiff, 
the freight had not been paid ; held, that Lawrence, J. in the case of Taylor v. 
the shipowners could not detain the goods Higgins , said, that the case of Israel v. 
until payment of the freight from tbe as- Douglas had been afterwards disapproved 
signees of the hill of lading, and that the of upon that point, and that he had a note 
brokers of the latter, paying the freight in of the case, which differed materially from 
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The damages to be recovered are measured by the sum which the plaintiff Payment of 
has actually at the express or the implied request of the defendant. Where the money, 
the payment has been compulsory, the plaintiff cannot recover more than he 
was under the necessity of paying ; and therefore although bail above may 
recover from their principal any sum which they have fairly expended in 
endeavouring to take him, they cafittot recover the # costs which have been 
occasioned by unadvisedly resisting the payment of those expenses (e). 

Secondly. At the defendant’s request .— Where there is no request f either Bequest, 
express or implied, the action cannot be maintained ( f ), and therefore it 
cannot be maintained where the money has been paid against the express 
direction of the party for whose use it is supposed to have been paid. Where 
two parishes had long been united, and paid a joint sexton, and afterwards 
one claimed a right of electing a separate sexton, it was held that the other 
parish could not, after notice, recover a moiety of the sum paid as the sexton’s 
salary, as money paid to the use of the seceding parish (g). So where the 
holder of stock authorized his broker to contract lor the transfer of it, 
upon the opening of the stock which was then shut, and the broker sold 
without disclosing the name of his principal, and the stock rising in value, 
the principal refused to transfer, alleging that the broker had sold the stock 
at a lower rate than he was authorized to do, and the broker paid the defi- 
ciency to the purchaser ; it was held that since he had paid the money with- 
out the consent of the principal, and could not be considered as a guarantee 
for his principal, he could not recover for money paid to the use of the 
principal ( h ). 

The request may be implied from the special circumstances. The action 
lies against a shipowner for money supplied to the captain, either in a 
foreign or English port, for necessary repairs, provided it be expressly 
borrowed for that purpose (i) and be so applied. A request is never implied 
when a party is compelled to pay money through his own neglect, or breach 
of duty (A). 

The defendant’s assent is implied (Z) in all cases where the plaintiff is com- Assent 
polled to pay the debt of another through his default (m); as where a surety implied ; 
is compelled to pay money on the default of his principal. The plaintiff in 8uret y* 
such case must prove the execution of the bond, or other instrument, by 
which he became the surety for the defendant, and that he became so at 
the request of the defendant, or that he assented to it ; and that he was 
called upon to pay the money, and gave the defendant notice to pay it. 


that cited. Wilson, J. although he differed 
from the rest of the court in their opinion, 
that this was money had and received, was 
of opinion that this was evidence under the 
count, upon an account stated. And see 
Wade v. Wilson , 1 East, 185 ; Surtees v. 
Hubbard, 4 Esp. C. 203 ; and irrfra, 78. 

(e) Fisher v. FaUows , 5 Esp. 171. 

(/) Alexander v. Vane , 1 M. Sc W. 71 1 . 

(p) Stokes v, Lewis, 1 R. 20. 

(A) Child v. Morley, 8 T. R. 010. So 
If the vendor of stock to be transferred 
on a certain day make default, the vendee 
purchasing the amount with his own money 
cannot recovei* the price as money paid. 
Lightfoot v. Creed , 8 Taunt. 208. 


(t) Thacker v. Montes , 1 Mo. Sc R. 79. 
Robinson v. Lyall, 7 Price, 382. Rocker 
v. Busker , 1 Startle's C. 27. Palmer v. 
Gooch , 2 Star&e’s C. 428. 

(k) Pitcher v. Bailey , 8 East, 171. 
Copp v. Topham , 6 East, 382. 

(Z) The defendant is not liable in this 
form of action, unless he be primarily liable 
or the liability be incurred at his express 
request. An agreement with the plaintiff 
to pay money to a third party is not suffi- 
cient. Spencer v. Parry, 3 Ad. 6c E1L 331. 
Lubbock v. Tribe, 3 M. Sc W. 007. 

(m) j Exall v. Partridge, .8T.R.310; Daw- 
son v. Linton, 5 B. Sc Ad. 521. The plain- 
tiff need not declare specially. Vander - 
heyden v. Paiba , 3 Wils. 528. Bail may 
recover such sums as they have been ncces- 
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Money paid 
l>y com- 
pulsion. 


Notice to tlie party for whom the indemnity is given is not necessary 
previously ip defending an action on a guarantae ; but if he refuse after 
notice to defend the action, he is estopped from saying that the plaintiff 
was not bound to pay the money (n). 

Where there are tw<£ sureties, each of whom has been obliged to pay part 
of the debt, septate actions should be brought (0), unless the payment has 
been made out of a joint fund (p). Where several are sureties for another, 
and one of them is compelled to pay the whole debt, he may by separate 
actions compel the others to contribute their proportions towards his 
loss ( q ). 

The defendant as principal, and the plaintiff as his surety, made a joint and 
several promissory note; the holder gave time to the defendant, Z., a stranger, 
subscribing his name by way of additional security; the plaintiff having 
paid the money, * s entitled to recover the amount as money paid; the pay- 
ment was not voluntary and the subscription did not annul his original 
liability (r). 

Where one who has been bail sues another who was bail with him, he must 
prove the judgment as well as the execution (*). 

Where a verdict has been obtained against several in an action of as- 
sumpsit, and the damages have been levied upon one, he may maintain 
actions against the rest for money paid to their use (/), and the record will 


sarily and fairly obliged to expend ; as in 
sending after and securing their principal 
after he has absconded, in order to sur- 
render him. Fisher v. Fallows, 6 Esp. C. 
671. In the case of Exalt v. Partridge , 
above referred to, A . B . C. being joint les- 
sees of premises, and B. and C. having as- 
signed their interest to A., the plaintiff, 
with notice of the facts, placed his car- 
riage on the premises where A . carried on 
business as a coach builder, to be repaired ; 
the carriage was seized as a distress for 
rent, and the plaintiff having paid rent in 
the name of tlie three to redeem his goods, 
it was held that all three were liable on an 
implied promise. Note, that if the car- 
riage had been sold, and the money paid 
over to the landlord, the plaintiff could not 
have maintained his form of action, for then 
this money would not have been paid by 
him. Moore v. Pycke, 1 1 East, 62. The 
law will not sanction a promise of repay- 
ment where the necessity for payment has 
been occasioned by the default or failure 
of tlie party who has so paid it ; as where 
an auctioneer, for want of taking proper 
precautions in putting up an estate for 
sale, has been compelled to pay the auction- 
duty. Copp v. Topham , 6 East, 992. 
But a bailiff who seizes and sells the 
goods of a bankrupt after an act of bank- 
ruptcy has been committed, may after a 
recovery against himself and the execu- 
tion creditor, in an action of trover by the 
assignees, recover from the creditor the 
amount as paid under mistake, though he 
cannot sue him upon an implied engage- 
ment to indemnify him. 2 Camp. 452. 
So there is no implied assumpsit on the 
part of a sheriff to indemnify an auc- 


tioneer employed by the sheriff's bailiff 
to sell goods under a fi . fa. Fairbrother 
v. Ansley , 1 Camp. 343. Where a person 
has been induced ignorantly to commit an 
illegal act, an express promise of indem- 
nity is valid. Fletcher v. Harcott , Hntt. 
65. Secus where the party indemnified 
had notice, or may from the nature of his 
office, be presumed to have known, that 
the act was illegal. Martin v. Blithman, 
Yelv. 197. But it seems that where one 
person at the request of another ignorantly 
commits a trespass, he is entitled to a re- 
medy in doing that which is apparently 
legal. An executor who has paid legacy 
duties in full, and afterwards paid the 
legacy duty, may recover from a legatee. 
Foster v. Zet/, 2 Bing. N. C. 269. 

(») Dujfield v. Scott , 3 T. R. 374. 
Smith v. Compton , 3 B. & Ad. 408. 

( 0 ) Beard v. Boulcot , 3 B. & P. 236. 

(p) Osborne v. Harper , 5 East, 226 ; as 
where the two sureties jointly borrowed 
the money which they paid, and gave a 
joint note for it. 

(q) Cowell v. Edwards , 2 B. & P. 
268. Seats, where the surety who has 
paid induced the co-surety to join, and 
has taken a bill of sale from the principal 
for his own security. Turner v. Davis , 
2 Esp. C. 478. 

(r) Cotton v. Simpson , 8 Ad. & Ell. 
136. 

(s) Belldon v. Tankard, 1 Marsh, 6. 

(t) Merryweather ▼, Nixon , 8 T. R. 
1 86. There may, however, be contribution 
if the plaintiff were not aware that the 
transactions were illegal oj doubtful. Betts 
v. Gibbins , 2 Ad. & Ell. 57. Pearson v. 
Skelton, 1 M. 4c W. 604. 
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be evidence against them (t*). But no action can be maintained by one of 
several co-trespassers, or other wrong-doers, to recover such contribution ; 
for where the transaction is illegal, the law will not raise anjJ implied as- 
sumpsit (a.*)* So where the plaintiff, in consequence of the default of the 
defendant, has been competed to pay money to relieve himself, which the 
defendant ought to have paid, the defendant’s constnt will be implied ; as 
where the goods of the plaintiff, a lodger in the house of tHe defendant, arc 
•distrained upon by the landlord, and the plaintiff, on default of the defendant’s 
paying his rent, pays the amount to redeem his goods (y), Where an accom- 
modation acceptor defends an action at the request of the drawer, he may 
recover the costs as money paid to the use of the drawer (?). Where a 
carrier by mistake delivered to B. the goods of C ., and B . appropriated the 
goods, and the carrier on demand, and without action, paid the money, it 
was held that he might recover against B , for money paid to his use (a). 

A, and JB. were employed as assurance brokers, and A , paid the premium 
with his own money ; after the bankruptcy of B . it vAs held that A* might 
maintain the action in his own name ( b ). 

If one of two debtors pay the whole of a joint debt, the law gives him a 
right to recover a moiety in an action for money paid to the use of the other, 
oh the ground that both are liable to pay ; but if one pay the whole of a 
debt in furtherance of an illegal contract, he cannot recover a moiety upon 
an implied contract to pay, since no implied contract can arise out of an 
illegal transaction. And although the contrary was formerly held (c), it 


(u) Die. in Bowel v. Layton* 2 N, R. 
36& 

(a?) Merry weather v. Nixon, 8 T. R. 
186. 

(y) JSxall v. Partridge , 8 T. R. 308; 
supra, note (w). It lias even been held, 
that an intermediate indorser of a bill who 
pays part of the amount to a remote in- 
dorsee, who has obtained a verdict against 
the acceptor for the whole amount, but 
who has not levied an execution for the 
part so paid, may recover the sum so paid 
from the acceptor, though there was no 
privity between them, except on the bill 
which the indorsee still continued to hold. 
Pownal v. Ferrand , 6 B. & C. 512. But 
ho cannot recover the coats of a former 
action. Dawson v. Morgan, 9 B. & C. 
618; and see Smith v. Napier, supra, 
147 ; Fishery, Fallows, supra, 76. Money 
paid by the drawer and indorser of a bill 
of exchange to the indorsee, is paid for the 
acceptor. Le Sage v. Johnson , Forrest. 
23. A, holds a lease under a covenant for 
re-entiy for non-repair, and underlets to 
B,, who undertakes to repair within three 
months after notice ; after default by B, 
A. may repair, and redbver the amount 
expended. Colley v. Stretton, 2 B. & C. 
273. Note, the plaintiff declared specially. 

(?) Howes v. Martin, 1 Esp. C. 162. 

(a) Brown v. Hodgson, 4 Taunt. 189. 
But see Sills v. Laing , 4 Camp. 81. 

(5) Thacker v. Shepherd, 2 Chi tty’s C. 
T. M. 652. 

(c) In Faikyey v. Bey nous, 4 Burr. 
2069, the defendant had given a bond to 


the plaintiff to secure the amount of one 
moiety, of 3,000/., paid by the plaintiff for 
the differences in certain illegal stock* 
jobbing transactions for himself and one 
Richardson, in which transactions the 
plaintiff and Richardson were jointly con- 
cemed ; and the Court held, that since the 
bond was not given for the payment of 
the composition money, which is prohibit- 
ed by the statute, but only to secure the 
repayment of money which the plaiutiff 
had advanced for Richardson, upon con- 
tracts in which they had been jointly con- 
cerned, the bond was good. 

It was observed by Lord Kenyon, in 
Petrie v. Hannay, 3 T. R. 418, that the 
decision in Faihney v. Beynous turned 
wholly on the consideration, that the ac- 
tion was upon a bond, and that nothing 
had been disclosed ki the plea which 
showed any illegality between the parties, 
and that they could not take into con- 
sideration matter not properly introduced 
by the plea. But according to the report, 
2 Burr. 2069, the Court seemed to hAve 
considered that the agreement to repay 
was not illegal ; and see the opinions of 
Ashurst, Buller, and Grose, Justices, in 
Petrie v. Hannay, 

That case was as follows: A, and B, 
having been jointly engaged in stock- 
jobbing transactions, came to a settlement 
with their broker, who paid all the differ- 
ences; A . paid his own share to the 
broker, and drew a bill on B, for his share, 
which B. accepted ; A .* s executors were 
afterwards sued upon the bill by the broker, 


Money paid 
by com- 
pulsion. 


In an illegal 
transaction. 
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seems to be now settled, that if one of the parties pay the whole of such a 
debt at the express request of another party, and upon a promise of repay- 
ment, he cannot' maintain the action, even upon the express promise. It 
For another seems to be now also settled on broad and satisfactory principles, notwith- 
tmnsacUo^ landing the doubts which once prevailed, tSat money advanced by one 
person to another, with a knowledge that it is to be applied in furtherance 
of an illegal pufpose, cannot, after it has been so applied, be recovered. 

In the late case of Cannatt v. Bryce (rf), which was an action to recover 
money lent, and applied by the borrower for the express purpose of settling 
losses on illegal stock-jobbing transactions, to which the lender was no party, 
it was held, on very broad principles, that sucli an action could not be main- 
tained. The distinction between malum prohibitum and malum in se } was 
denied. It was said, that if it be unlawful in one man to pay the money, 
how can it be lawful in another to furnish him with the means of payment ; 
and it was held that the case was not distinguishable in principle from that 
of the druggist, who sold to the brewer, for the purpose of being mixed with 
beer, certain drugs, which the latter was prohibited by act of parliament 
from mixing with the beer(c). 

Where an officer permitted a prisoner to go at large, on his promise to 
pay the debt, in consequence of which the officer himself was obliged to pay 
the creditor, it was held that he could not recover the money from the 

who recovered the amount, and the exe- Steers v. Lashley , that the plaintiff, to 

cutors afterwards brought an action for whom the broker had indorsed the bill 

money paid for the defendant's use. It after it became due, was not entitled to 
seemed to be admitted on all hands, that recover. In Mitchell and others v. Cock- 

the money was to be considered as paid hurne , 2 H. B. 380, (Buller J. being 

with the consent of the defendant; and absent), A . and J B. had entered inro a 

the question turned upon the illegality of partnership for insuring ships in the name 

the transaction. Three of the Judges, of A., and A, had paid the whole of the 

Ashurst, Buller, and Grose, were of opinion losses, and it was held that he could not re- 

that the money was recoverable, since the cover a moiety of such payments from B 

action was not founded on any promise and Eyre, L. C. J. distinguished the case 

arising by implication of law out of the from those of Faikney v. Reynoiuij and 

illegal transaction, but on an express sub- Petrie v. Hannay , since those cases were 

sequent promise ; and they considered the one step removed from the illegal contract 

case as undistinguishable from that of itself, and did not arise immediately out of 

Faikney v. Reynous , and as standing upon it ; and Heath, J. observed, that it did not 

the same footing as if the broker had paid appear that the payments had been made 

the amount with the consent of the de- by A . at the request or with the consent 

fondant, and brought the action; or the of B. In the case of Aubert v. Maze , 

testator bad himself paid him. Lord Ken- (2 B. & P. 371,) it was held that money 

yon was of opinion, that A. and B . were paid by one of two partners on joint in- 
to be considered as particeps criminis , surances, could not De recovered from the 

and that the money was not recoverable. other partner. Lord Eldon in this case 

In Steers v. Lashley , 6 T. B. 61, the de- questioned the soundness of the decision 

fendant having engaged in stock-jobbing in Petrie v. Hannay , and the distinction 

transactions with different persons, his grounded upon an express consent of the 

broker paid the differences! and a bill was partner,; and Heath and Hooke, Justices, 

drawn by the broker, and accepted by the denied the distinction between the case of 

defendant, for part of the sum awarded by money paid in a concern which is malum 

the plaintiff, and three others, to be due prohibitum , and where it is paid in a trans- 

flrom the defendant to the broker on ac- action which is mplum in se. The cases of 

count of these differences ; and it was held Booth v. Hodgson (6 T. B.) and Sullican 

that the plaintiff, who was the indorsee of v. Greaves (Park on Insurance, 8), were 

the bill, and privy to the transaction, could also relied upon by the Court as strong 

not recover upon it. And in Brown v. instances to show that the Court would 

Turner , 7 T. B. 630, where the broker not assist a plaintiff in enforcing an agrees 

had paid the differences in stock-jobbing ment which is contrary to law. 

transactions, and the defendant, his em- (d) 3 B. & A. 179. 

ployer, had accepted a bill lor the amount, (i) Langton and others v. Hughes and 

the Court held, on the construction of the others , 1 M. & S. 594. * 

act of parliament, and the authority of 
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debtor, having been guilty of a breach of duty, from which he could not 
derive a cause of action (f). 

The assignment of a debt without the assent of the debtor doe&not confer Money lent, 
a right of action, the ordinary rule being, that choses in action are not 
assignable ; but if the debtof assent to the arrangement, it seems that the 
transaction is equivalent to a loan by the assignee to tfie debtor. If A . owe 
money to B., and B. owe the same sum to C ., and the partfes agree to the 
transfer, it is equivalent to a loan by C. to A . ( g ). Where the money has 
been advanced to the defendant’s agent, the authority of the defendant to 
the agent must be proved. Such authority may arise out of the special 
circumstances. Thus a shipowner is liable for money advanced to the 
master in case of necessity (A). 

A promissory note given by the defendant to the plaintiff is evidence 
under this count (t), since the note imports the maker’s^aving so much 
money of the payee in his hands. But the nfere circumstance of the 
defendant having received money from the plaintiff is jwi'md facie evidence 
of the payment of an antecedent debt, and not of the loan of money (k). 

So the receipt of money by the defendant, on a cheque drawn by the 
plaintiff on his banker, primA facie imports a payment, and not a loan, and 
is not evidence to go to a jury; unless the plaintiff can give evidence of 
money transactions between himself and the defendant, from which a loan 
can be inferred, or of some application by the defendant to borrow 
money (Z). 

Interest cannot be recovered without proof of a contract to that effect 
express or implied, or unless a written security be given for the payment 
of tie money at a time specified (m). 

A lender of money who has received goods as a security, may recover 
without proof of having returned or tendered the goods (w). 

Under the count for money had and received, the plaintiff must prove, Money had 
1st, the receipt of money by the defendant (o) ; 2ndly, that it was received to an jl re “ 
his (the plaintiff’s) use ; i . e. his title to it (p). ciAvcd. 

(/) Pitcher v. Bailey , B East, 171. ( h ) Rocker v. Busker , 1 Starkie’s C. 27. 

(i g ) Wade v. Wilson , 1 East, 195. The Even in an English port. Robinson v. 

assent of the debtor is essential, for he Lyall, 7 Price, 592. 
may have an account against the assignor, (t) Story v. Atkins, 2 Str. 719 ; B. N. P. 
and choose to insist on his set-off ; but if 190, 137. Harris v. Hunthach , 1 Burr, 
there be anything like an assent on the 373. 

part of the holder of the money, It seems (k) Welsh v. Seaborn , 1 Starkie's C. 
that the action for iqpney had and re- 474. If a parent advance money to a 

ceived may be supported. Bee Lord child, it is supposed to be by way of gift, 

Ellenborongh's observations in Surtees v. per Bay ley, J. Hick v. Keats , 4 B. & 

Hubbard , 4 Esp. C. 203; and supra , 75, C. 71. 

note ( d ). It must appear that at the time ( l ) Cary v. Gerrisk , 4 Esp. C. 0. 

of the promise to pay the debt a defined (m) Calton v. Bragg , 15 East, 223. 

and ascertained sum was due, Fairlie v. But see Trelawrlfr v. Thomas , 1 H. B. 303, 

Denton , 8 B. & C. 305. Where the and tit Interest. 

debtor of the plaintiff having goods at the (n) Lawton v. Newland, 2 Starkie’s C. 

defendant’s wharfs, gave an authority to 73. 

the defendant to sell them* and out of the (o) It has been held that proof must be 

proceeds to pay the plaintiff the balance given of the receipt of some particular sum, 

of freight doe to him, and the defendant and that in default the plaintiff must be 

accordingly sold the goods and received nonsuited. • Bemasconi v. Anderson , M. 

the proceeds, held that the authority did & M. 183. Harvey v. Archbold , 5 D, & 
not require a stamp as an order for pay- R, 504. But see below, and Leeson v. 
ment of money, and that after the sale Smith , 4 . & M. 304. 

and receipt of the money, the plaintiff was ( p ) The action cannot be maintained if 
entitled to sne for money had and re- it be against equity and good conscience 

ceived. Hitmp?*eys v. Briant , 4 C. & P. that the money should be recovered. 

157. Davis v. Bryan , 0 B. & C. 051. 



Actual re- 
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BO assumpsit: money iiad and received. 

It must be proved that the money came into the hands of the defendant. 
And therefore the action will not lie to recover stock (g). The action is 
not maintainable against one of two grantors of an annuity, (upon failure 
of the annuity-deed for want of a memorial), who was a mere surety, and 
had received no part of the consideration (/), But a debt may be trans- 
ferred to a third person by mutual arrangement between the parties, on a 
sufficient consideration. If A. be the creditor of B. for money had and* 
received, and A . himself is indebted to C. in the same amount, and by 
mutual agreement AS s debt is cancelled, and C. is to be the creditor of jB., 
the money in J5/s hands is had and received to the use of C. (s). A bill of 


Nightingale v. Devlsmes, 5 Burr. 
Nor against the finder of bank 
notes, although if they be not produced at 
the trial it may be presumed that their 
value in money bar been received. Noyes 
v. Price, 10 G. 3 ; Roscoe bn Evidence, 
300; Select Ca. 242) Chitty on Bills, 
420, 5th ed. ; Longchamp v. Kenny , 
Doug. 138. Where the defendant, captain 
of the plaintiff’s ship, drew at Rio a bill on 
the plaintiffs agent in London, for dis- 
bursements, and the bill was paid in 
London by the agent ; it was held by the 
Court of C. P. that there was not suffi- 
cient evidence of the actual receipt of the 
money by the defendant. Scott v. Millar , 
8 Bing. N. C. 811. Qu. i 
(r) Stratton v. Rastall , 2 T. R. 360. 
Though he has given a receipt for the 
money, lb. And see Scholey v. Daniel , 
2 B. & P. 540. In an action for debt for 
penalties against the surveyors under the 
atat. 13 Geo. 3, c. 78, s. 48, by the suc- 
ceeding surveyors, for not paying over 
monies in their hands, with a count also 
for money had and received, it was held 
that as it appeared that the monies col- 
lected had only come to the hands of one 
of the defendants, the count for money had 
and received could not be supported against 
the two, as there must be evidence of 
something done by each touching the re- 
ceipt of* the money, Heudebourch v. 
Langton, 3 C. & P. 560. A member in 

a banking firm forges a power of attor- 
ney to transfer stock belonging to trus- 
tees, and after the transfer makes entries 
of the crediting the trustees with supposed 
dividends upon the stock, on the ground of 
which cheques are drawn by the trustees 
on the firm, and paid. Though the cir- 
cumstances afford prituk facie evidence 
against the firm of the receipt of such divi- 
dends, the amount is not money had and 
received by the firm to the use of the 
trustees ; for the transfer being a nullity, 
they are entitled to receive the dividends 
at the Bank of England; but they may 
recover damages for* the false representa- 
tion that such dividends had been received* 
Hume v. Holland , 2 Tyr. 575. 

(*) Wilson v. Coupland, 5 B. & A. 228. 
For the debt may be coqfidered as a loan 
by C. to 3,, or as so much money had 
and received by 3, to the use of C., and 
as so much due ou an account stated. 


See Israel v. Dougals -, 1 H. B. 239. Ld* 
Ellenborough's observations in Wade v 
Wilson, l East, 195. Surtees v. Hubbard * 
4 Esp. C. 203; supra, 75. 79. It is es- 
sential to such an agreement that A.’s 
debt is extinguished. Cuxon v. Chad lei, t, 
3 B. k C. 591. Wharton v. Walker , 4 B. 
& C. 165. And the debt transferred must 
be a wrong demand. Blackledge v. Har- 
man, 1 Mo. & R. 344. Wharton v. 
Walker, 4 B. & C. 163. The expenses of 
a conveyance on the sale of an estate were 
to be paid equally by the vendor and 
vendee, and it was afterwards agreed that 
if the vendor would pay the whole of the 
expense of another transaction, the vendor 
should be discharged of bis moiety of the 
expense of the conveyance ; it was held that 
the transaction was the same as If the 
vendor bad paid the vendee a sun of 
money, the vendee taking upon himself 
the vendor’s share of the expenses of the 
conveyance, and that an attorney who had 
for a consideration undertaken to effect 
the conveyance, and not to apply for fur- 
ther remuneration if the vendor objected 
to pay any expenses, was entitled to re- 
cover against the vendee the amount of 
such expenses as money had and received 
to his use. Noy v. Reynolds , 1 Ad. & Ell. 
159. Such an arrangement of transfer is 
binding, although before its completion the 

intermediate debtor to the one and creditor 
to the other party becomes bankrupt. 
Crowfoot v. Gurney , 9 Doug. 372. Note, 
that in that casq the debt due to the 
middle party was not ascertained at the 
time of the agreement, but had been 
ascertained previous to the bankruptcy. 
But sec on this latter point Fairlie v. 
Denton, 8 B. & C. 935. So the taking 
credit from a third person is in some in- 
stances equivalent to a receipt of money. 
A. on the i 8th paid notes of the Dartmouth 
bank into the Totnes bank, to receive in- 
terest from that time. The Dartmouth bank 
continued to pay ou their notes till the even- 
ing of the 19th, when the bank foiled. On 
the morning of the 19tb, according to the 
course of dealiug between the two banks, 
the Dartmouth gave credit to the Totnes 
bank for the amount of the notes, and it 
was held that A . was entitled to recover, 
for the giving credit was equivalent to 
payment. Gillard v. Wise, 5 B. k C. 1 34. 
Si-e 2 Ad. & Ell. 36. Sprat t v. Hob house, 
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exchange payable to the order of the drawer, is evidence in an action by Iteceipt of 
the drawer against the acceptor of money had and received by the latter to the ,none y* 
the use of the drawer ( t ). The receipt of provincial notes by the defendant, 
which he has received as ny>ney, is evidence of a receipt of money by 
him ( u ) ; and it may be laid down as a general rul#, that if a thing be 
received as money, it may be treated and recovered as such(jv). 

Upon a count for money had and received by the defendant to the use of 
the plaintiff, the latter may prove the receipt of money by the defendant 
and his deceased partner, and also the receipt of money by the defendant 
himself to the use of the plaintiff ; for every partner is liable for the whole, 
and the proving that another person, together with the defendant, received 
the money, does not negative the allegation that the defendant himself 
received it, and therefore there is no variance (y). 

Money received by the defendant’s authorized agent is flioney received* 
by the defendant. But where money is received by tfte mutual agent of 
both plaintiff and defendant, it cannot be recovered by the former as received 
by the latter to his use (z). 

Where money was paid into a banking-house, for the purpose of taking 
up a particular bill then lying there for payment, although the banker's 
clerk said at the time that he could not give up the bill, but took the money, 
it was held to be money had and received to the use of the owner and holder* 
of the bill, and that it could not be applied by the bankers to the general 
account of the acceptor, who hfcd paid the money (a). But where A. sent 
bills to B. y his banker, directing him to pay part of the produce to C., and 7J. 
refused to act upon the order, but received the produce of the bills, it was 
held that C. could not maintain an action against B. for so much raonejl 
had and received to his use, since, as between the plaintiff and defendant, 
there was no privity, either express or implied ( b ). 

And where money has been received, with directions to pay it to another 
in discharge of a bill, but the order is revoked before payment, and the re- 
ceiver is directed to hold it for another purpose, the holder of the bill cannot 
maintain this action (c). 

A banker who takes credit with the underwriter for a loss due to the prin- 
cipal, whereupon the name of the underwriter is proved from the policy, is 


4 Bing. 1 73, where, per Best, C. J., the 
principle in all the cases is that if a 
thing be received as m#ney, it may be 
treated as such in an action for money 
had and received. 

(f) Thompson v. Morgan , 3 Camp. 101. 
And see Bills op .Exchange. 

(u) Pickard v. Banks , 13 East, 20. 
Pox v. Cutioorth . cited 4 Bing. 179. 
And even in a criminal case, on an indict- 
ment for obtaining money by means of a 
false token, the receipt of a bank-note of 
the amount has been held to be evidence 
to the jury of the receipt of the 'money at 
the Bank. 

(a?) Per Best, J. in Spratt v. Hothouse , 
4 Bing. 179. An agent for the sale of 
goods, refusing to account after a reason- 
able time, may be presumed to have sold 
them. Hunter v. Welsh, 1 Starkie’s C. 224. 
But where a defendant, sued for the pro- 
ceeds of a bill, admitted that he had paid it 
into his banker’s, and the banker’s clerk 

VOL. II. 


was called to prove that credit was given 

to the defendant for the bill, the evidence 

was held to be insufficient without the 
production of the bill. „ Atkinson v. Owen, 
2 Ad. & Ell. 35 ; 4 N. & M. 123. 

(?/) Richards v. Heather , 1 B. & A. 29, 
in which the doctrine laid down in Spald- 
ing v. MUre and osiers, 0 T. R. 303, was 
overruled. 

( z ) Goods were , consigned to A. and 
B.y in return for goods sent out by the 
plaintiff, with orders to sell and hold the 
proceeds to the order of the defendant 
who had a Hen on the goods ; it was held 
that the plain tiff could not recover the 
surplus from the defendant. Tenant v. 
Mackintosh , 4 B. & A. 594. 

(a) JJe Bernales v. Fuller , 1 4 East, 590, 
in the note. 

(5) Williams v. Everett , 14 East, 582. 
(c) Stewart v. Fry , 7 Taunt. 339: 
1 Moore, 74. 

G 
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Receipt of estopped from objecting that he has not received the money (rf). Where an 
1 e money - agent refuses to account for property delivered to him to be sold, and the con- 
trary does not appear, a presumption arises that he has sold it, and received 
the value. And the same presumption may^e made against a wrong-doer 
who has wrongfully ^possessed himself of property which he refuses to produce 
or account fcr(e). But where goods distrained by the plaintiff were re- 
delivered by him to the defendant, on a promise by the latter to pay the rent, 
it was held that the action for money had and received was not maintainable ; 
for, as the goods were not delivered to be sold, no presumption as to the 
receipt of money could arise (/*). 

The plaintiff can recover no more than the net sum received, without 
interest (47). 

To the use The plaintiff must not only prove the receipt of the money, but also an 
°£i liepla “ 1 *’ undertaking, Hkpress or implied , on the part of the defendant, to pay it to 
him. 

In numerous instances the undertaking is merely of the latter description. 
The action for money had and received resembles a bill in equity(/i); and 
whenever the defendant has received money to which the plaintiff is in 
justice and equity entitled, the law implies a debt, and gives this action 
quasi ex contractu. 

The plaintiff must, therefore, prove an undertaking on the part of the de- 
fendant to pay tjae money; or a legal (i), or at least an equitable title in 
himself to demand it. 

(d) A ndrew v .* Robinson , 3 Camp. 1 22. receives a sum from the East India Company 

% ( e ) Longchamp v. Kenney , Doug. 137. on account of the ship, on a receipt signed 

The defendant got possession of a masque- by iJ. as managing owner, and by another 

rade ticket given to the plaintiff to dis- owner, and placed the money to B.’s credit: 

pose of, and to account to the owner for held that there was no privity between C. 

the proceeds; and on being required by and the part owners, and that the action was 

the owner to pay the. produce, said, Well not maintainable against C. Ib. Theac- 

if I have it, whut then ? go to the person tion does not lie against a sheriff for not 

who received it of you ; let him pay it. paying rent due on an execution against 

The defendant on the trial did not pro- the tenant. Green v. Austin, 3 Camp. 260. 

duce the ticket, and it was held that there Where the plaintiff and defendant each 

was presumptive evidence of the receipt of paid A ., a witness, his expenses, the loser, 

money. after paying the wiuuer his taxed costs, 

(/) Leary v. Goodson , 4 T. B. 687. cannot recover from A . for money had and 

( g) Walker v. Constable , 1 B. & P. 306. received. Crompton v. Hutton, 3 Taunt. 

Tappenden v. Randall , 2 B. & P. 447. 230. Benson v. Schneider , 1 Moore, 76. 

( h ) Per Ld. Mansfield, Cowp. 793. It And see Williams v. Everett , 14 East; 

has been held that assignees of a bank- supra, 81. A btnk bill was remitted to A., 

rupt may recover against his trustees In with an indorsement, “ pay to the order of 

•trust to permit the trader to receive the B. (the defendant), under provision for my 

proceeds for his life, such proceeds as were note in favour of C.” (the plaintiff); B. 

•received oft4r notice of the bankruptcy. received the proceeds, but refused to pay 

Allen v. Impett, 8 Tkunt. 263. them over to C. ; held, in an action for 

(t) The plaintiff is list always entitled money had and received by C., that the 

.to recover in this form of action, even action was not maintainable, without sorae- 

although he can show a legal or equitable > thing having been done by the remitter of 
ititle to money received, without showing the bill amounting to privity or assent, 

.some privity with the defendant, created Wedlake v. Hurley , 1 C. & J. 83. The 

either by the fact df receiving the money clerk to an attorney, in the absence of the 

•or by the ciroumstances. See Baron v. latter, receives a payment on account of 

Husband, 4 B. Sc Ad. 611. Wharton v. a client of the attorney, and gives a receipt 

Walker, 4 B. be C. 163. Scott v. Parker, in hie master’s name $ the attorney never 

9 Mer. 662. Wedlake v. Hurley , 1 C. & J. retinas ; the client cannot recover from the 

83. Sims v. Britain, 4 B. Sc Ad, 376. A. B . clerk', for there was no privity of contract, 

and others, being owners of a ship in the East Stevens v. Badcock , 3 B. & Ad. 364. 

India Company’s service, B. the managing But where an assignee under a bankrupt's 

owner employs C. as his agent, to receive commission was insane, it was held that 

and pay monies on account of the Ship ; C* his brother, who received money due to the 
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The mere bearer of money from one person to another cannot be sued (A). To the use 
The assignees under a joint commission against A. and J B. cannot recover plain- 

money paid by B . before his own, but after A.’& bankruptcy, either* as money 
had and received to the use the bankrupts, before the bankruptcy, or to 
the use of the assignees since (/). 

Where money has been paid into the hands of a trustee for# specific pur- 
pose, it cannot be recovered so long as the trust subsists, except according 
to the terms of the trust. Thus, money deposited by litigating parties in the 
hands of a trustee, in trust for the party entitled, cannot be sued for except 
by the party entitled (m). A holder of money to be paid over to the party 
entitled according to the decision of a referee, cannot be recovered by the 
party entitled, previously to notice to such holder of the decision of the 
referee («). Where money has been deposited with an attorney to conduct 
a particular suit, it cannot be recovered till the specific purpose be proved 
to be at an end ( 0 ). * 

The plaintiff is entitled to recover where he can show that the defendant Money ob- 
has received money belonging to him under any fraud, false colour or pre- gained by 
tence ; as, that he has received the rents of the plaintiff’s estate ( p ), under 
pretence of title, or as an intruder into the plaintiff’s office (q ) ; and the title 
to the office ma)' be tried in such an action (r). But in such case the plain- 
tiff cannot maintain the action unless he has a legal title to the profits so 
received by possession of the office ; and therefore the nominee of a perpetual 
curacy cannot maintain an action for money had and received against an 
intruder before he has been licensed (s), although it would be otherwise in 
the case of a donative (*). So the action will not lie to recover mere 
gratuitous donations to an intruder, such as are given by strangers for show- 
ing a church (u). 

So the plaintiff may recover in any case where the defendant has by fraud Wuiver of 
or deceit received money belonging to the plaintiff ; for he may waive the tort * 


estate, was liable to a new assignee. Stead 
v. Thornton, 3 B. & Ad. 357. A party, 
after improperly allowing the debtor to be 
discharged without paying the full debt, 
paid out of his own monies 100/., which 
was agreed to be returned to him as soon 
as the residue of the debt was recovered ; 
held, that as soon as received it became 
money had and received to thfe use of the 
person so paying it, and that he need not 
declare as on a contract depending on the 
contingency. Platts v. Lean , 3 C. & P. 
561. Per Lord Mansfield, Moses v. Mac - 
farlane , Burr. 1008 ; and per Ld. Ellen- 
borough, (4 M. & S. 478) ; the action is 
maintainable wherever the money of one 
man has, without consideration, got into 
the pocket of another. 

(A) Coles v. WnpAf,4Taant.l08; and 
see Puller v. Harrison, Cowp. 566. Cox 
v. Prentice, 3 M.& S. 344. Edwards v. 
Hodding , 5 Taunt. 1 81 . HorsefaZl v. Hand - 
ley , 8 Taunt. 1 36. But an agent who pays 

over money after notice that the right ft 
disputed, is liable. Edwards v. Hodding, 
5 Taunt. 181. 

(/) Smith v. Goddard, 3 B. & P. 465. 
But being joint a^lignees of both, they 
may recover for money had and re- 


ceived to the use of either. See tit. 
Bankrupt. 

(to) Kerr v. Osborne, 9 East, 378. And 
money so deposited can be recovered from, 
the stakeholder only, and not from the 
principal debtor. Ib. 

(n) Wilkinson v. Godfrey, 9 Ad. U Ell. 
536. * And it was held that his changing 
the cheque which he held, into money, 
did not render him liable. 

(o) Case v. Roberts, Holt’s C. 500. 

(p) For ih such case an action of ac- 
count will lie; and whenever an account 
will lie, an action ovindebitatus assumpsit 
will lie. Aris v. Stukely , 2 Mod. 260 ; 
1 Salk. 9. 

{q) Aris v. Stukely , 2 Mod. 260; T. 
Jon. 126; 1 Lev. 245; 2 Show. 21. 

(r) Ibid, and* 2 Vent. 170; 7 Mod. 

147. , 

(s) Powell v. Milbank, 1 T. R. 309, n. 
2?. v. Bishop of Chester, 1 T. R. 403. , 

(/) Powell v. Milbank , IT. R. 399, n ; 
JR. v. Bishop of Chester , 1 T. R. 403. For 
there the title accrues upon mere nomina- 
tion. 

(u) Boyter v. Dods worth , 6 T. R. 681. 
u 2 
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assumpsit: money had and received, 


Fraud. 


tort, and rely upon the contract which the law implies for him : as where 
the plain^if's clerk having received bills from customers for the plaintiff 
pays thedi over to the defendant to effect illegal insurances (#). Where A * 
under false pretences procured a bill of exchange from B., and A.’a assignees 
received the araoun^ it was held that B . might recover against the assignees 
for money ha$ and received (y). 

In the case of Aris v. Stukcly(z ), it was said by the Court, that indebitatus 
assumpsit would lie for rent received by one who pretended a title, because 
an action of account would lie. But this, it should seem, must be under- 
stood of rent received from a lawful tenant, where an ejectment cannot be 
brought ; for it seems that an action of account does not lie against a dis- 
seisor, or other wrong-doer (a). And it has been held, that an action of 
assumpsit for rents received would not lie against a defendant who claimed 
title to the premises (b). 

But it was held i}iat a woman might recover against a man who, having 
a wife alive, pretended to marry her, and received the profits of her 
estates (c). * 

Where a creditor of a bankrupt received, in common with the rest of 
the creditors, a composition of 85. in the pound, and then recovered the 
whole amount from the acceptor of a bill which he held as a security for 
the debt, it was held that the bankru|:>t was entitled to recover the amount 
as money had and received to liis use(rf). 


(a;) Clarke v. Shee, Cowp. 197. Lightly 
v. Clouston , 1 Taunt. 112. Elides v. Van - 
deputy 5 East, 39, n. See B. N. P. 130 ; 
Kitchen v. Campbell , 3 Wils. 304, where 
goods were sold under an execution after 
an act of bankruptcy committed. Beedv. 
James , 1 Sturkie’s C. 134 ; B. N. P. 131. 
Thomas v. Whip , B. N. P. 133, where 
Parker, Ch. J. said he knew of two cases 
only where the plaintiff had not such elec- 
tion ; the one was in case of money won at 
play, and the other in case of money paid 
by a bankrupt (though on a valuable con- 
slher&tion, after an act of bankruptcy com- 
mitted); for you cannot confirm the act 
in part, and impeach it for the rest. So in 
general where goods have been wrongfully 
taken and distrained, and converted into 
money, the plaintiff may waive the tort, 
and recover the clear amount of the money 
produced by the sale of the goods. See 
Feltham v. Terry , B. N. P. 131 ; Cowp. 
419 ; Aris v. Stukely* 2 Mod. 260 ; T. Jo. 
1 26 ; 2 Show. 21 ; Hoioard v. Wood, 2 Lev. 
245; 1 Ld. Ray. 703. The sheriffs seized 
and sold under an execution a pony 
claimed by a third party, who it appeared 
had originally purchased it whilst under 
coverture, and had, since her husband's 
death, kept and paid for its feed ; and it 
was held, that as against a mere wrong- 
doer, she had a sufficient possessory title, 
and might waive the tort, and sue for the 
amount produced by the sale. Oughton v. 
Seppings, 1 B. & Ad, 241. See further 
Manifold v. Morris , 5 Bing. N. C. 420. 

(y ) Harrison v. Walker , Peake's C. 111. 
See Willis v. Freeman , 12 East, 056. So, 


semble, where a legatee obtains payment 
from an executor by fraud. Crockford v. 
Winter, 1 Camp. 124. So where the de- 
fendant, being a married man, married the 
plaintiff, and received the rents of her 
land, 1 Salk. 28. And see Abbots v. 
Barry , 2 B.&B. 369 ; 5 B. * Moore, 98. 
Hogan v. Shee, 2 Esp. C. 522. JBristow v. 
Eastman, Peake, 223; 1 Esp. C. 172. 

(r) 2 Mod. 260. 

(a) Bac. Ab. Accom pt, [B]. 

(b) By Wilson, J. in Cunningham v. 
Lawrents, 1 Bac. Ab. 260, 5th edit, in the 
note ; and lie nonsuited the plaintiff. And 
see Use and Occupation ; and infra , 
85, n. ( 0 ). 

(c) Hansen v. Wallis, 1 Salk. 28. 

(d) Stock v. hfawson, 1 B. & P. 28G. 
There was a clause in the deed by which 
the creditors agreed to release all debts 
and to give up all securities, &c. ; and it 
was the clear intention of the parties that 
all should share equally ; and it wa9 a fraud 
on the other creditors to receive more than 
they did. Where the creditors, by an in- 
strument not under seal, agreed to receive 
a composition of 12 s . in the pound, pay- 
able by instalments, and the agreement did 
not contain any stipulation for delivering 
up collateral securities, it was held that a 
creditor might avail himself of a collateral 

security, (a bill drawn by the insolvent 
and accepted by a third person) ; Thomas 
v. Courtnay , 1 B. & A. 1 ; for an under- 
taking to deliver up securities was not to 
be implied. So wber^a plaintiff has been 
induced by a fraud and deceit to purchase 

t 
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The defendant having obtained payment by a false representation of 
default in the plaintiff’s agent in honouring a bill given for th$ amount, 
it is not necessary previous to the action to tender the bill; for^the right 
accrues on the payment of the money upon the misrepresentation of facts (e). 

So the plaintiff may show that he has been compelled by duress to pay Duress, 
money to the defendant; as that he was obliged to pay qp exorbitant 
demand to retrieve his goods from pawn (f) y or to procure his admission 
into a copyhokL(</) ; or being a publican, that it was paid to the justices 
of a borough, who unlawfully demanded it in order to procure a renewal of 
his licence (Zt) ; or to the toll-keeper of a turnpike gate (£) ; or to a sheriff 
who exacts a larger fee than he is entitled to (A); for in such cases the 
parties are not on an equal footing, and the payment cannot be considered 
as voluntary (Z). So it lies to recover money levied under a conviction 
which has been quashed (in) ; or money which has been paid to a revenue 
officer to procure the release of goods seized as forfeited (n), but which 
were not liable to be seized. The plaintiff cannot, however, substitute this 
form of action for the more appropriate ones of trespass or replevin, when 
they are the speciric remedies provided by the law for the particular 
grievance (o). And therefore $here the proprietor of cattle wrongfully 


goods or an interest in land, to which the 
vendor has no title, in consequence of 
which he has lost the goods or lands, an 
action lies to recover the price. See Mat - 
thews v. Hoi lings, Wood fairs Landlord 
and Tenant, 2d edit. 35 ; Crippx v. Reedy 
0 T. It. 606; infra, tit. Failure op 
Consideration. 

(e) Pope v. Wray , 4 M. & W. 451. 

(f) Astleyv. Reynolds, Str.915; B.N.P. 
132. The Court said that it was a pay- 
ment by compulsion, for the plaintiff' might 
have had such an immediate want of his 
goods, that an action of trover would not 
have answered his purpose ; and the rule 
volenti non Jit injuria holds only where 
the party has a freedom in exercising his 
will. Fitzroy v. Gwyllini, 1 T. R. 153. 
Secus, where there iB no immediate and 
urgent necessity for the redemption of 
goods, or preservation of the person. Ful- 
ham y. Dozen , 6 Esp. C. n. 

(g) Peake v. Lord Pigot , Staff. Sum. 
Ass. 1700, Sel. N. P. 87. 

(A) Morgan v. Palmer, 2 B. & C. 720. 

(i) Fearnley V. Morley , 5 B. & C. 25. 
Parsons v. RLundy, Wiglitw. 22. See also 
Shaw v. Woodcock , 7 B. & C. 73. At he 
v. Rackhouse, 3 M. & W. 640. 

( k ) Deio v. Parsons , 2 B. &c A. 568. * 

(l) Watei'house v. A ten, 4 B. & C. 200. 
Notice of action ought to he given of such 
an action, where tile statute requires it, 
for anything done under the Act . Ibid. 

Where the toll is imposed on carriages 

drawn by horses, and an exemption for 
► persons repassing the same day with the 
same horses and carriage, or with the same 
horses or carriage, and the same carriage 
returns the same dag drawn by different 
horses, no second toll is payable. Williams 
v. Sangar, 10 East, 50. Waterhouse v. 


Keen , 4 B. & C. 200. Jackson v. Curwen, 
5 B. & C. 31. Chambers v. Willianis , 
5 B. & C. 36. When the toll is upon horses 
drawing the carriage, with a similar ex- 
emption, no second toll is payable if the 
same horses return with a different car- 
riage. Gray v. Shilling, 2 B. & B. 30 ; 
per Bayley, J. 5 B. 6l C. 34. Norris v. 
Poate , 3 Bingh. 41. Where the toll is on 
horses, and the exemption is in respect of 
the same horses and carriage, a second 
toll is payable unless both carriage and 
horses be the same. Loaring v. Stone, 
2 B. &c C. 515. An exemption of horses 
attending cattle returning from pasture, 
does not exempt a horse ridden by the 
owner to fetch cattle from pasture. Har% 
risen v. Rrough, 6T. R.700. See further 
as to the construction of Acts imposing tolls, 
&c., Leeds and Liverpool Canal Company 
v. Hustler , 1 B. &C. 424. R. v. Trustees 
of Rury and Stratton Roads, 4 B. & C. 
303. Phillips v. Hooper, 2 Chitty, 112. 
Major v. Denham, 5 Taunt. 340. Harrison 
v. James, 2 Chitty's C. T. M. 547. 

(m) Feltham v. Terry , B. N. P. 131, 
cited Cowp. 419 ; 1 jf. R. 387. 

(n) Irving v. Wilson, 4 T. R. 485. 

Where the defendant claims title, an 

action of assumpsit for the rents will not 
lie against him, supra , 84, note (A) ; ami 
semble, he ought to bring ejectment, or if 
ejectment cannot be brought, an action 
against the tenant who paid the rent in 
his own wrong. Cunningham v. Laurents , 
1 Bac. Ab. 260, 5th ed. And in an action 
for use and occupation by a stranger, the 
title cannot be tried. Morgan v. Ambrose, 
Peake’s Ev. 258. And see Staplejield 
v. Yewd , and Sadler v. Evans , B. N. P. 
133. 

u 3 
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80 ASSUMPSIT: MONEY HAD AND RECEIVED. 

distrained, pays money in order to obtain the possession of them, he cannot 
recover it in an action for money had and received, but muBt proceed in 
replevin 6r trespass Qp). So it is if a tenant, uhder threat of distress, pays 
more rent than is due ( q ). But it was held Ijy the Court of Common Pleas, 
in a subsequent cas{, that the action lies tp recover money which has been 
obtained through fear of process by distress by an excess of authority, 
although it had been paid over to a third person, who was the proper 
officer to whom it should have been paid, in case the distress had been 
legally made (r). 

So where money has been paid under a mistake to one who is not 
entitled to receive it, and who has no claim in conscience to retain it (s) ; 
as where money is paid to the assignees of a bankrupt by a debtor to the 
bankrupt, without claiming a set-off due to him ( t ). And so it was held 
where the defmidant, supposing himself to be the legal representative of a 
lessee for years, scAd the term and delivered the lease to the plaintiff, who 
was afterwards ejected by the rightful administrator (u). But, although 
the party paid the money under a mistake, in fact, yet if was guilty of 
negligence in doing so, where he might have known the fact, and ought to 
have known it, he cannot recover. As where the drawee of a bill of ex- 
change, the signature of the drawer being forged, pays the amount ( x ). So 
where bankers paid the amount of a forged acceptance to an innocent holder 
for value (y). So a fortiori , if the party who pays by mistake occasions 


(p) Lindon v. Hooper , Cowp. 414. In 
Anscomb v. Shore , 1 Camp. C. 285, Sir 
J. Mansfield, C. J. held, that an action 
on the case would not lie for detaining 
cattle distrained damage-feasant after ten- 
der of amends, the tender not having been 
made till after the impounding. 

(q) Knibbs v. Hall , I Esp. 84. Lothian 
v. Henderson,^ B. & P. 520. 

(r) Snowden v. Davis, 1 Taunt. 359. 
Upon a distress made, the tenant, in con- 
sideration of forbearance, promised to pay 
the broker’s charges; time was accord- 
ingly given, and the charges paid, but the 
amount thereof, as well as of the rent de- 
manded, was at the time objected to ; held 
that the payment was not voluntary, and 
that he might recover back such charges 
as were not usually allowed ; the broker, 
as a public officer*, cannot be permitted to 
exceed them. Hills v. Sturt, 5 Bing. 37, 
and 2 M. & P. 96. A creditor, upon threats 
of proceeding to a bankruptcy, obtained 
from his debtor, be£>re signing a compo- 
sition-deed, bills to the full amount of his 
debt, which he indorsed over to a third 
person, who, when they became due en- 
forced payment from the debtor by action ; 
held, that it was not to be deemed a case 

of par delictum , but as of money obtained 

illegally and extorsi vely, and might be 
recovered back as money had and received 
by the defendant, through the medium of 
the person to whom by his order it was 
paid. Smith v. Cuff, 6 M. & S. 160. 

(«) Bonnell v.Foulkes, 2 Sid. 4. Cripps 
v. Heed , 6 T. R. 606. 

(£) Bize v. Dickinson , 1 T. R. 285. 
At Hues v. Duncan , 6 B. & C. 677 . Hodg - 


son v. Williams, 6 Esp. C. 29. Vide Cob* 
den v. Kenrick , 4 T. R. 432. in not. and 
infra. 

(u) Cripps v. Heed, 6 T. R. 606. 

\x) Price v. Neale , 3 Burr. 1554 ; Ab- 
bott, L. C. J. in Wilkinson v. Johnson , 
3 B. & C. 428, observed that the opinion 
of Lord Mansfield in this case appears to 
have been grounded not on the delay, but 
on the general principle that an acceptor 
is bound to know the handwriting of the 
drawer, and that it is rather by his fault 
and negligence than by his mistake that he 
pays on a forged signature. An acceptor 
of a bill of exchange is liable though the 
bill be forged. Smith v. Chester, 1 T. R. 
654; infra , tit. Bill op Exchange. 
Where the drawee, without looking at the 
bill on its bei^ presented for payment, 
desired the holder’s clerk, wbe presented 
it, to call again on a subsequent day, Lord 
Kenyon held that he was not excluded from 
the defence of forgery of the drawer’s sig- 
nature, as he had not looked at the bill. 
But on proof that the defendant had in 
other instances paid bills so drawn, be 
being connected with the supposed drawer 
in business, Lord Kenyon held that he 
could not set up forgery as a defence. 

Barber v. Gingell 3 Esp. C. 60. 

(y) Smith v. Mercer, 1 Marsh. 453. 
Ckambre, J., who tried the cause, thought 
that the plaintiffs were entitled to recover. 
Dallas and Heath, Js.,were of opinion that 
they were not so entitled, on the ground of 
the fault or neglect of the plaintiffs, who 
ought to have knowngthe signature of their 
customer. Gibbs, C. J. held, that the 
delay u hich had occurred (the forgery not 
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delay and inconvenience to the holders of the bill (*). But if one party, Mistake, 
under a mistake, induce another to act on the same mistake, so that negli- 
gence is as imputable to the one as to the other, the latter is, onlthe gene- 
ral principle, entitled to recover (a). 

If A., being indebted to B * pay the amount to an attorney, who sues in 
B.’s name, but without any authority from B,, the latter may still recover 
against A ., but A . may recover against the attorney, although he was im- 
posed on by a counterfeited warrant of attorney (6). 

When money had been paid on account, and a dispute afterwards occur- 
ring, a balance was struck omitting to notice the sums paid, and the plaintiff 
paid the whole balance, he was permitted to recover as for money paid 
under a mistake of fact, in the hurry of business (c). 

But money paid under a knowledge of all the facts, or where the party Mistake in 
possesses full means of knowledge, cannot be recovered on Jhe ground that l» w * 
the plaintiff mistook the law (d). 


having been discovered for a week) was 
sufficient for the decision of the cause ; 
intimating, however, that he did not mean 
to dissent from the larger ground on which 
the case had been put by the two former 
J udges. See also Hall v. Fuller , 5 B. & C. 
750; infra , tit. Neqlioence. 

( z ) See the cases last cited. Wilkinson 
v. Johnson , 3 B. & C. 428; and see Smith 
v. Chester , 1 T. It. 654. 

(«) A. paid to B . a navy bill, purporting 
to be of the value of 1,8002., but which 
was in reality worth 800 1. ouly, a figure 
having been forged, and it was held that 
B, was entitled to recover the difference 
from A . who was ignorant of the fraud. 
Jones v. Hyde, 6 Taunt. 488 ; 1 Marsh. 
157. So in Bruce v. Bruce , 5 Taunt. 495. 
So where the plaintiff in London, at the 
request of the defendant, the holder of a 
bill purporting to have been indorsed by 
H, at M. and dishonoured, paid the amount 
the same day for the honour of H . (whose 
name was forged), but gave notice to the 
defendant in time to enable him to give 
notice of the dishonour of the bill to the 
previous parties by that day's post. Wil- 
kinson v. Johnson , 3 B. & C. 428. And 
although the plaintiff in the above case 
had struck out the names of the indorsers 
subsequent to that of H. $ it was held that 
this having been done by mistake, did not 
alter the • rights of the parties, but was 
capable of explanation by evidence. Ib. 
So where the plaintiffs diseounted for the 
defendants a bill of exchange, which the 
latter did not indorse, and the signatures 

of the drawer and acceptor, the latter of 

whom kept an account with the defendants, 

were forged. Fuller v. Smith , R. & M. 49. 

(b) Hobson v. Eaton, 1 T. R. 62. 

(c) Lucas v. Worswick, 1 Mo. & R. 
293. Where an estate is sold, which turns 
out to be of less value than the price given 
for it, the difference cannot, in the absence 
of fraud, be recovered. Cox v. Prentice , 
3M.&8. 349, per Le Blanc, J. But if 
the parties agree to abide by the weigh- 


ing of any article at particular scales, 
and in the weighing an error not noticed 
at the time takes place, from misreckoning 
a weight, in consequence of which the 
article is taken to be of greater than its 
real value, and the price is paid, money 
had and received is sustainable. Per Lo. 
Ellenborough, Ib, 

( d) Bilbie v. LumlexjJL East, 469. Lowry 
'v.Bourdieu,'Dou%\. 467. Chatfieldv. Pax- 
ton, cited 2 East, 470. Davies v. Watson , 
2 N. & M. 709 ; and see The East Indus 
Company v. Tritton, 3 B. & C. 280; and 
infra , 88, note (m). Ld. Ellenborough, in 
the case of Bilbie v. Lumley , observed that 
in the case of Chatfield v. Paxton , 2 East, 
471, note (a), it was so doubtful on whut 
the case turned, that it was not reported. 
Ashurst, J. hacLin that case intimated that 
if money was paid without full knowledge 
of the facts, and under, what he termed, a 
blind suspicion of the case, and was found 
to have been paid unjustly, it might be 
recovered. Ld. Kenyon observed that the 
plaintiff had not paid the money under a 
fair knowledge , and that he had done so 
under a protest ; but Grose and Lawrence, 
Js. seem to have doubted the sufficiency 
of these grounds ; an£ Lord Ellenborough, 
in Bilbie v. Lumley , seems to intimate 
that the principle of decision In that case 
was not sufficiently clear to make it a pre- 
cedent. It makes no difference that the 
party paid the nuftey under a protest, de- 
claring his intention to bring an action to 
recover it. Brown v. M*Kinnally , 1 Esp. 
C. 279 ; see also S. P. Cartwright v. Bow- 
ley, 2 Esp. C. 723. Upon the same prin- 
ciple, the giving, a bill of exchange or pro- 
missory note for the amount of a debt, 
precludes the debtor from afterwards dis- 
puting the amount. Nash v. Turner , 1 
Esp. C. 217. Solomon v. Turner , 1 
Starkie’s C. 51. The same reasons also 
apply where the amount has been allowed 
in account. Skyring v. Greemoood, 4 
B. & C. 281. So if the vendor waive a 
contract for the sale of goods, he cannot 
g 4 
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Where the captain of a king's ship brought home in her public treasure, 
upon the public service, and also treasure of individuals for his own emolu- 
ment, and[ received freight for both, and paid over one-third of it (accord- 
ing to the usual practice) to the admiral, and having afterwards discovered 
that the law would not have compelled him ho pay the third, brought an 
action against the exfecutrix of the admiral to recover it back ; it was held, 
that he could ftot recover back the private freight, because the whole of 
that transaction was illegal ; nor the public freight, because he had paid it 
uuder a full knowledge of the facts, although under ignorance of the law, 
and because it was not against conscience for the executrix to retain it (c). 
Where money has been paid by mistake, 'which the law would not have 
compelled the plaintiff to pay, but which in equity and conscience he ought 
to have paid, he cannot recover it (^/*)- As where he pays a debt otherwise 
barred by the Statute of Limitations, or a debt contracted during his 
infancy (<7). 

A plaintiff who lias paid the whole of ail attorney’s bill cannot after 
taxation recover the sum deducted from the bill (/i). Where a tenant 
omitted to deduct the property-tax out of his rent, it was held to be a 
voluntary payment, which he could not recover back (i). 

I11 case of the payment of money to a known agent, the general rule is 
that the action ought to be brought against the principal ( k ) ; and mere 
evidence of the receipt of money by the defendant as the agent of another 
is insufficient to support the action (l) ; and an agent, who having received 
money pays it over without notice to the contrary, is not liable, for it would 
be unjust that lie should suffer from the mistake of another (m) ; and the 


afterwards insist on the contract because 
he waived the contract in ignorunee of the 
law. Qontery v. Bond , 2 M. & S. 378 ; 
see also Lothian v. Henderson , 3 B. & P. 
520. So if a. drawer promise to pay a bill 
of exchange, with knowledge that time 
has been given to the acceptor. Stevens 
v. Lynch , 12 Bast, 38. See tit. Bills of 
Exchange, It has even been held that 
a plaintiff cannot recover in respect of a 
claim which he might have insisted on in 
a former action when he was defendant, in 
reduction of damages. Kist v. Atkinson , 
2 Camp. 08. 

(e) Sir C. Brisbane v. Dacres, 5 Taunt. 
143; and see Stevens v. Lynch , 12 East, 
38. w 

(/) 1 T. R. 280. 

(g) Bize V. Dickinson , 1 T. R. 280. 

( h ) Gower v. Pupkin, 2 Starkie's C. 85. 

(i) Denby v. Moore,K B. & A. 123. An 
unsuccessful party in a cause, who pajs 
the witness a second time over (the winuer 
having already paid) in the taxed costs, 
cannot recover it hack. Crompton v. Hut- 
ton 9 3 Taunt. 230. So it has been held 
that if a lessee be evicted, he cannot re- 
cover the rent which he has paid. See 
Stahtforth v. Staggs , cited 1 Camp. 398, n. 
King v. Martin , cited 2 Camp. 268. But 
where the tenaut, after puyment of rent, 
was ejected by a third party establishing 
his title to the premist 8, and who subse- 
quently recovered nu sue profits during the 
time lor which the rent had been puid,K was 


held that the tenant was entitled to recover 
it back from the party to whom it had 
been paid, as money had and received, he 
not having set up any title at the trial of 
the ejectment. JVeiosome v. Graham , 10 
B. & C. 234. See 1 Freeman, 479, note ( d ), 
2d edit. After the death of a bankrupt 
tenant for life, his assignees were allowed 
to recover as money lmd and received the 
by-gone rents, from one who had received 
them under a fraudulent assignment. 
Brown v. Day, cited 3 Russ. Sc Myl. 124. 
481. 

(k) B N. P. 133. Sadler v. Brans, 
4 Burr. 1094. Smith v. Bromley , Doug. 
690, 11 . Horsfall v* Handley , 2 Moore, 5 ; 
9 Taunt. 136. The action does not lie 
against an excise officer who has received 
duties after the repeal of the Act, but who 
has paid over the amount to his, superior. 
Greenway v. Hurd , 4 T. R. 553. Whit- 
bread v. Brookesbank , Cowp. 69. And see 
Campbell v. Hall , Cowp. 204; there the 
duties remained in the hands of the officer 
for the purpose of trying the question. So 
where a churchwarden has paid over burial 
fees to the treasurer of the trustees of a 
chapel. Horqfall v. Handley, 8 Taunt. 1 36. 

(Z) As where the agent signs a receipt 
for his principals ; e, g. “ for S. Sf W.” 
W. R. Edden v. Read , 3 Camp. 399 ; 
and see Stephens v. Badcock, 3 B- Sc Ad. 354. 

(m) B. y a banker, being the agent of A. f 
who indorses a bill of Cxchauge to him, 
receives the axuouut from the acceptor and 
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party who made the mistake has his remedy against the principal. It is Money re- 
otherwise in special cases : as where the agent has, previous to the pay- ccived by 
ment, received notice not to pay it over(n) ; or where he has leceived the ttn a S cnt - 
money maid fide ( o ) To make this defence available, it must appear that 
the money was paid to th#agent expressly for the use of the person to 
whom he had so paid it over ( p ) ; and that he has ^paid it over, or done 
that which is equivalent to such payment (#). * 

Where an agent receives money for his principal under a claim of right, 
as for tithe, the right of the principal cannot be tried in an action against 
the agent, if he can show the least colour of right in the principal ; as for 
instance, his having. been some time in possession (r). 

Where money is deposited with an agent of the party, his authority is in 
general revocable; and after countermand, the principal is entitled to 
recover it. Thus the authority of a stakeholder may be jpv^ked before the 
decision has taken place (a*), and the stake recovered. 


pays it over to A. The acceptor cannot 
recover from JEL, although it turn out that 
the bill was indorsed to A under a sup- 
posed authority, viz. a warrant of attor- 
ney, which did not warrant the transfer. 
East India Company v. Trittan , 3B.&C. 
280. Note, that the acceptors had made 
all such inquiries as they deemed to be 
necessary, and tftat the defendant was not 
privy to the facts. Semite, that an in- 
dorser does not warrant the genuineness of 
previous indorsements. If A. give a letter 
of attorney to B. to receive money from 
C and bring an action against C., C. 
cannot, except in mitigation of damages, 
show that he lias paid money to B . since 
the action brought, for the bringing the 
action is a revocation of the authority. 
1*. N. P. 1,03. Cu. K. B. 408. So if A. 
receive quit-rents for W., and after notice 
to A . not to pay the money over to W., 
because it is not due, he afterwards pays 
it over, the action lies. Sadler v. Evans, 
B. N. P. 133. 

(n) Sadie r v, Evans, B. N. P. 133. 

(o) As where a gaoler illegally receives 
rent from a prisoner for a room in the 
prison. Miller v. A vis, B. R. Midd. Sitt. 
after M. 41 G. 3, cor? Lord Kenyon. So 
where a sum of money has been paid by 
the putative father to a parish officer, 
for the purpose of indemnifying the parish 
against a bastard child. Toionson v. 
Wilson, 1 Camp. 396. Watkins v. Hew- 
lett, 1 B. & B. 1. Clark v. Johnson, 3 
Bing. 424. Stairforth v. Staggs , 1 Camp. 
398, n. & 604. King v. Alartin , cited 2 
Camp. C. 208. S. P. ruled by Ilullock, B. 
Lane. Spring Ass. 1826. So if money be 
paid to a bailiff', who exceeds his autho- 
rity, under terror of process, see 1 Taunt. 
359. 

( p ) Snowden v. J Davis, 1 Taunt. 359 ; 
where money was paid by the plaintiff* to 
a bailiff’, who exceeded his authority, in 
order to redeem his goods, and not that it 
might he paid 8ver to any one in parti- 
cular. 


(q) If things at the time of the notice 
remain unaltered as between the agent 
and his principal, if no advance has been 
made, bills accepted or new credit given 
by the agent, in consequence of the pay- 
ment, he is still liable, although the money 
has been passed in account, or a rest made. 
Buller v. Harrison, Cowp. 5C6. Cox v. 
Prentice , 3 M. & S. 344. ' And although 
he has paid it over, yet if the defendant 
has induced the plaintiff to suppose that 
the money had not in fact been paid over 
before notice, he cannot avail himself of 
such payment. Edwards v. Hodding, 5 
Taunt. 515. Secus , if the situation of the 
agent has been altered. The agents of the 
plaintiff* in England were directed by him 
to pay, through the defendants, money to 
be placed to his credit in India, which was 
done, and an entry made in the defendant’s 
books to the credit of their correspondents, 
to whom they sent advice to account for 
it to the plaintiff : before the letter of 
advice reached their correspondents, the 
latter failed, having drawn on the defen- 
dants, between the date of such letter and 
the failure, bills, which the defendant had 
accepted to an amount exceeding the 
amount paid in by^the plaintiff. It was 
held, that the defendants having only acted 
as directed, and the situation in which 
they stood towards their ^correspondents 
being altered, the plaintiff could not main- 
tain assumpsit (gainst them for the money 
so paid in. M'Arthy v. Colvin, 1 Perr. 
& Dav, 429. 

(r) Staplefield v. Yewd, Tr. 27 G. 2, cor. 
Lee* C. J., B. N. P. 153 ; Cas. K. B. 409. 

(*) Although, as it seems, the wager be 
legal, for the situation of the stakeholder 
does not differ from that of an arbitrator, 
whose authority is countermandable. See 
Eltham v. Kings man , 1 B. & A. 683, et 
vid. infra, 95. A liter , where a legal wager 
has been determined against the plaintiff. 
Brandon v. Hibbert, 4 Camp. 37. Bland 
v. Collett, Ibid. 157. 
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Where the drawer of a bill paid the amount to an indorser, to take it up 
when due, but the bill not having been presented in due time, the drawer 
directed th^ indorser not to pay the amount, and offered to indemnify him ; 
and notwithstanding this, the indorser afterwards paid the bill, it was held 
that he paid it in his^own wrong, and that the drawer might recover the 
amount (t ). 

A trustee, sucli as the provisional assignee of a bankrupt, is not liable for 
money received by an agent appointed with due care, who has failed («). 

Under this count the plaintiff may also show that he has paid money to 
the defendant upon a consideration which hps failed. As, for a bill of ex- 
change upon a banker who breaks before it can be tendered to him (or). Or 
for goods which have not been delivered (y ) ; or money paid as a deposit 
on the purchase of an estate, where the vendor cannot make out a title (z). 
So he may recover the money paid as a consideration for an annuity, where 
the deeds for securing it have been set aside for informality ( a ). Or where 
one of the several securities fails ( b ). Or where one, having purchased a 
lease from the defendant as the supposed representative of the lessee, is 
ousted by the real administrator (c). But where a personal representative 
assigned a mortgage-deed, which turned out to be a forgery, for a valuable 
consideration, but without any knowledge of the forgery, it was held that 
the purchaser was not entitled to recover the price ( d ). 

A. pays B. an annuity for the use of an invention, for which B . has 
obtained a patent, and it afterwards turns out that the patent was void, the 
invention having been in public use before. A . cannot recover the amount 
so paid ( e ) ; for he has had the use of it. 


(0 Whitfield v. Savage , 2 B. & P. 277. 

(ti) j Haw v. Cutten , 9 Bing. 96. 

(a:) B. N. P. 131. See also Jones v. 
Hyde, 1 Marshall, 167, where A, paid to 
B. a navy hill purporting to be of the value 
of 1,800/. but which was in reality worth 
800/. only, a figure having been forged ; it 
was held that B. was entitled to recover 
the difference from A. who was ignorant of 
the fraud. But where A. Co., bankers, 
paid tbe amount of a forged acceptance to 
an innocent holder for value, it was held 
that they could not recover tbe amount. 
Smith v, Mercer, 1 Marshall, 463; supra , 
80 . 

(y) 8tr. 407 ; B. N. P. 181. 

( z ) 8 T. H. 616; 3 B. 6l 1\ 181. See 
Vendor anbVendes. 

(а ) Shore v.fVebb, 1 T. It. 732. In such 
case the deeds should be produced, and 
their execution proved, ^and the setting 
them aside proved by the production of 
the rule of court. See Hicks v. Hicks , 
3 East, 16. 

(б) Scurfield v. Oowland , 6 East, 241. 
Tlie defendant is entitled te deduct for pay- 
ments made by him in respect of the an- 
nuity. Hicks v. Hicks , 3 East, 16; and 
see Davis v. Bryan , 6 B. & C. 651. 

(c) Cripps v. Heed, 6 T. It. 606. In such 
case the assignment should be produced 
and proved, and the ouster should be 
proved by evidence of the judgment in 
ejectment ; and the writ of possession, and 
the revocation of the letters of administra- 


tion, should be proved. Lord Kenyon ob- 
served that he did not wish to disturb the 
rule caveat emptor, adopted in Bree v. 
Holbeach , Doug. 654, and other cases ; that 
where a regular conveyance was made, 
other covenants ought not to be added ; 
and that, in general, a seller covenants for 
his own acts and those of his ancestors 
only ; In which respect, the case of a mort- 
gagor differed from it, as he covenants that 
at all events he has a good title ; but that 
here the whole passed by parol, under a 
misapprehension by both parties that the 
defendant was the legal administrator of 
the lessee. In the^ase of Bree v. Hol- 
beach, no action could have been main- 
tained* Where a defendant in possession 
of premises which he formerly held under 
a tenant for life, who was dead, sold his 
interest, under a representation that it was 
a good lease for seven years, and was after- 
wards ejected, Lawrence, J. held, on the 
authority of Cripps v. Heed , that the price 
might be recovered. Matthews v. Hoi- 
lings , Salop Summ. Ass. 1801 ; Woodfall's 
Landlord and Tenant, 2d. edit. 36# 

( d ) Doug. 655. 

(e) Taylor v. Hare , 1 N. R. 260. Note, 
that the Judges in this case laid consider- 
able stress on the consideration that the 
parties acted under a mistake ; but so they 
did in the case of Cripps v. Heed ; the true 
distinction seems to be, tiiat in Taylor v. 
Hare the plaintiff did in fact derive benefit 
from the patent; and Heath, J. said, 44 We 
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So where an article, which the vendee has an opportunity of examining, 
is sold without fraud, the vendee cannot afterwards recover the price, upon 
discovering that the article was internally defective at the time*of sale ( f ). 

A putative father givingf note for a fixed sum to the parish officers, who 
receive the amount, may recover back such part as Remains unexpended on 
the death of the child, as money had and received tc^his use (g). A 
plaintiff who has paid money on a consideration not performed, may either 
affirm the agreement by a special action for non-performance, or disaffirm 
it by reason of the fraud, and bring an action for money had and 
received (A). 

Where money has been paid by the plaintiff to* the defendant, upon a 
contract which is afterwards rescinded , either in consequence of the nature 
of the contract, or by consent (i), or by the act of the defendant, then, since 
the consideration fails, the plaintiff is entitled to recover the money. As, 
where the plaintiff paid ten guineas to the defendant for a chaise, on con- 
dition that it should be returned in case the plaintiff’s wife did not approve 
of it, paying 3 5 . 6d. per day. In the mean time the plaintiff’s wife dis- 
approving of it, the chaise was sent back to the defendant after three days, 
and left on his premises without his consent, and the 3 s. 6d. per day was 
tendered, which the defendant refused to receive; and it was held that the 
plaintiff was entitled to recover the ten guineas (A). And in Giles v. 
1 Edwards (l) y where the defendant by his neglect prevented the plaintiff 
from carrying a special agreement between them, for the sale of cord-wood 
to the plaintiff, into execution, it was held that the plaintiff might recover 
the sum which he had paid under the contract, as money had and received 
to his use. So, it was held in Dutch v. Warren ( m ), where the defendant 


Rescinded 

contract. 


cannot take an account here of the profits ; 
it might as well be said, that if a man 
lease land, and the lessee pay rent, und be 
afterwards evicted, be shall recover back 
the rent, though he has taken the fruits of 
the land. The defendant sold his patent 
right, such us it was, and there was no 
express or implied warranty that the pa- 
tent should stand, and there was no fraud.” 

(./*) Bluett v. Osborne , 1 Starkie's C. 
384. But where the plaintiff, a stock- 
broker, sold for the defendant four Gua- 
temala bonds, and gmid him the amount, 
and after the bonds had been two days in 
the hands of the purchaser they were 
found not to be marketable, and the plain* 
tiff took them back and reimbursed the 
purchaser, it was held that he was entitled 
to recover for the amount paid by him 
to the defendant. Young v. Cole 7 3 Bing. 
N. C. 724 

(<y) Watkins v. Hewlitt , 1 B. Sc B. 1. 
See Toumson v. Wilson , 1 Camp. 396. 
Clarke v. Johnson , 3 Bing. 444. S. P. 
cor. Hullock, B. Lane. Sp. Ass. 1826. 
In the case of Chappel v. Poles , 2 M. & 
W. 867, the money was held to be recover- 
able although the defendants (the overseers 
who had received the money) had paid it 
over to their successors. It seems that 
the whole st igi was to be considered as 
money had and received to the plaintiffs 
use, the contract being illegal and void. 


(h) B. N. P. 132. 

(i ) The plaintiff agreed to let to the de- 

fendant land on building leases, and to 
advance him Z., to be repaid by a cer- 

tain day, and the defendant engaged to 
build houses thereon, and to convey them 
as a security : after some of the houses 
had been built, and part only of the money 
agreed to be lent had been advanced, the 
plaintiff requested the defendant not to 
proceed further with the buildings, which 
was assented to, and the agreement re- 
scinded by mutual consent; held, that the 
day for repayment being past, the plain- 
tiff might recover the money advanced on 
the common counts, and „was not bound to 
declare on the special agreement. James 
v. Cotton , 7 Bing. 266, and 5 M. & P. 20 ; 
and see Oxenaale v. Wetherell, 9 B. & C. 
386. 

(k) Towers v. Barrett , 1 T. R. 133. 
Sale of an article by A. to B. t with liberty 
to seturn it in a month, B. allowing 10 1. 
out of the price paid, and in case U. kept 
the article beyond the month he was to 
pay 10 1. more to A.; B. returning the 
article within the month is entitled to re- 
cover the price, deducting the 10 L Hurst 
v. Orbelly 8 Ad. & Ell. 107. 

(Z) 7 T. R. 181. 

(m) Cited 2 Bair. 1010. Subscriptions 
advanced under a scheme for establishing 
a tontine to directors, who abandon the 
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liiitl refused to transfer to the plaintiff five shares in the Welsh Copper 
Mines, according to his agreement, under which the plaintiff had paid him 
the price. ^ 

Where, however, the terms of the special contract are still open, this action 
docs not lie. As, wher f e money is paid as the price of a horse warranted 
sound, which turi^s out to be unsound (n) ; for an action for money had and 
received is not a proper form of action to try the warranty* So, in the case 
of Cooke v. Munstone , above cited (0), it was held that the money which 
had been paid for the delivery of the soil could not be recovered, whilst the 
contract for the soil remained still open. And in general it seems that 
money paid upon a contract cannot be recovered back after part execution 
of the contract, and where the parties cannot be placed in statu quo(p ). 
If money be paid which is due in honour and conscience, it cannot be reco- 
vered, although payment could not have been compelled ( q ). 

It is a general rule^ that money recovered by means of legal process 
cannot be recovered, although it be afterwards discovered that it was not 
due (r). But the action lies against an overseer of the poor, to recover money 
in his hands levied under a conviction which has since been quashed (,*).. 
So it lies to recover money paid under a compromise of an action ; the 
compromise having failed, and another action having been brought (£). 


scheme, Nochles v. Crosby, 3 B. & C. 814 ; 
or for the purchase of shares in a joint- 
stock company, Ke/npson v. Sounders , 4 
Ding. 5; may he recovered without any 
deduction for expenses. 

(n) Power v. Wells , Dong. 24, n. ; Cowp. 
818. Weston v. Downes , 1 Doug. 23. 
Payne v. Whale, 7 East, 274 ; 1 T. R. 
133. 

(o) 1 N. R. 151. See also Hull v. 
If eight man , 2 East, 145 ; supra, 50. 

(p) Hunt v. Silk , 5 East, 440. Giles 
v. Edwards , 7 T. R. 181. Where an in- 
fant lias paid money to the defendant as a 
premium for a lease, and has taken posses- 
sion of the premises, he cannot, after an 
avoidance of the lease on coming of age, 
recover back the money. Holmes v. Blogg , 
8 Taunt. 508. The purchaser of a moiety 
of his partner’s shure of a vessel lmd enter- 
ed upon and derived the full profits of the 
vessel, and also deposited the title-deeds 
with a third person, as a security for money 
advanced to him ; held that the vendor 
could not recover as for money had and 
received. Heed v. Dlancffgrd , 2 Y. & J. 
278. An original contributor to a foreign 
loan paid a deposit to the contractor upon 
scrip receipts, and transferred them to the 
defendant in error, and the contractor, the 
plaintiff, afterwards, from time to time ^ex- 
tended the period of paying up the instal- 
ments to stated periods, on certain terms ; 
held that the defendant, omitting to com- 
ply with the tgrms of such indulgence, 
could not afterwards insist upon the con- 
tractor accepting the instalments with 
interest, or returning the deposit, so as to 
maintain assumpsit for money had and 
received. Rothschild v. Hennings , 4 M. 
& Ry. 411 ; 8. C. 12 Moore, 551). The 


plaintiff put money into the hands of the 
defendant to be paid to J ., with the quali- 
fication that it was not to be paid over 
until, &c. ; before which the plaintiff de- 
manded that it should be paid back ; held 
that he was entitled to recover it back or 
not, according as the jury were satisfied 
that J. looked to the plaintiff or defendant 
for payment of that sum. Owen v. Bowen, 
4 C. & P. 1)3. 

(q) Farmer v. Arundel , 2 Bl. R. 8*24. 

(/*) Marriott v. Hampton, 7 T. R. 269. 
See Moses v. Macfarlane , Burr. 1006; 
B. N. P. 130. Thorp v. How, Ibid. See 
also Brown v. KinnaUy , 1 Esp. C. 279. 
There the money was paid under a protest 
that it was paid without prejudice, but 
Ld. Kenyon, C. J. held that, it was to be 
regarded as a voluntary payment. And 
see Hamlet v. Richardso?i, 9 Bing. 044. 
See also Barbone v. Brent, 1 Vern. 176; 
where the defendant demurred to a bill, 
which Btated that the plaintiff having paid 
the defendant for goods but lost the receipt, 
the latter recovered in an action, and the 
demurrer was allowed. In that case North, 
Ld. Keeper, said, that if A. having paid 
money in part satisfaction, afterwards is 
compelled by an action to pay the whole 
value, the party who paid the money may 
recover it at law. The assignee of a bank- 
rupt cannot recover from the plaintiffs, in 
an action against the bankrupt, money 
deposited in lieu of hail, and paid over by 
order of court to the plaintiffs, on default 
of depositing a further sum in lieu of bail. 
Reynolds v. Wedd, 4 Bing. N. C. 694. 
6 Dowl. P. C. 728. 

(s) Feltham v. Terry, cited in Birch v. 
Wright, 1 T. tt. 187 ; and B, N. P. 131. 

(t) Cubdcn v. K enrich, 4 T. R. 432. 
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And where the defendant, knowing that he had no real claim, arrested the 
plaintiff, a foreigner, at Falmouth, on his arrival from abroad, for 10,000/., 
and under the compulsion of a colourable legal process extortfed from him 
500/. as in part payment, the Court held that the action was maintainable 
to recover the money so paft (w). 

Where the holder of a bill of exchange, being a frustee for the plaintiff, 
sued the drawer, and after his bankruptcy his assignees recovered agaiust 
the sheriff, in the name of the bankrupt, for an escape, damages to the 
amount of the bill ; it was held that the plaintiff might recover the damages 
from the assignees, allowing them the costs and expenses (x). 

It seems to be a general rule, that where money has been paid by the 
plaintiff to the defendant, on a consideration which is illegal in itself (y), 
as being prohibited by some statute, but where the plaintiff does not stand 
in pari delicto with the defendant, and cannot be considered as particeps 
criminis , the money may be recovered. And therefore* where a statute is 
made for the protection of persons standing in the plaintiff s situation, the 
party injured may, even after the transaction prohibited by the statute has 
been finished and completed, recover the money so paid. Here the law 
acts in furtherance of the provisions of the statute ; hence ft debtor may 
recover from a creditor all the usurious interest which he has paid beyond 
legal interest (z). 

So the plaintiff may recover the premiums for illegal insurances of num- 
bers in a lottery after the chances have terminated in his favour, since the 
contract is not criminal, but merely void (a). Or money given by the plaintiff, 
as a friend of t\ bankrupt, to the defendant, a creditor, to induce him to sign 


( u ) Duke de Cadavnl v. Collins , 4 
Ad. & Ell. 858. Where a certificated 
bankrupt, on being arrested on a ca. 
sa.y for a debt proveable under the com- 
mission, paid the money under a pro- 
test stating his bankruptcy and certificate, 
and warning the plaintiff that he should 
apply to the Court to have the money re- 
turned, it was held, that he was not pre- 
cluded from maintaining the action. Payne 
v. Chapman , 4 Ad. & Ell. 364. 

(x) Randall v. Belly 1 M. & S. 714, 
Ld. Ellenhorough dissentient e: qu, there- 
fore. 

(y) See further fln this subject, tit. 
Vendor and Vendee. 

(z) Per Ld. Mansfield, in Smith v. 
Bromley , Doug. 696, (n) ; B. N. P. 133. 
Lowry v. Bourdieu , Doug. 471. The 
authority of Tomkyns v. Barnety Skinn. 
411, and Salk. 22, has frequently been de- 
nied. In Clarke v. Shee, Cowp. 199, Ld. 
Mansfield said that it had been deuied a 
thousand times. And see Alsop v. Milton , 
Sel. N. P. 89, 4th edit. ; Shore v. Webby 
1 T. R. 732; Scnrfield v. Gowland, 6 
East, 241. 

(a) By the statute 14 Geo. 3, c. 76. 
Jacques v. Golightlyy 2 Bl. R. 1073. 
Jacques v. Withy y 1 H. B. 65; S. P. 
Clarke v. Shee , Cowp. 1 99. A ., who buys 
a horse from B. on a Sunday, not knowing 
that B . was a *horse-dealer, may recover 
the price, for he was not particeps crimi - 


nis t and the consideration has failed. 
Bloxsome v. Williams , 3 B. & C. 232; 
and see Drury v. Dqfontahie, 1 Taunt. 
134. But. note, that the horse was of the 
value of 10 and there was no memoran- 
dum in writing ; and the horse was not 
delivered or the money paid till the Tues- 
day after ; and therefore, as there was no 
complete contract of sale on the Sunday, 
the case was not within the stat. 29 C. 2, 
c. 7, s. 2. Qu. per Bayley, J. whether 
the statute is not confined to manual 
labour, and other work visibly laborious, 
and the keeping of open shops ? A horse- 
dealer cannot maintain an adtion upon a 
contract for the sale and warrant of a 
horse, made by him on a Sunday ; Fennel 
v. Ridler , 5 B. 6c C. 408 ; although the 
contract was made by an agent, and was 
entered into at# the request of the party 
who takes the objection. Smith v.Sparrowy 
4 Bing. 84. Where goods having been 
bought on a Sunday, the buyer afterwards 
whilst the goods were in his possession 
promised to pay for them, it was held, 
that the seller was entitled to recover on 
a quantum meruit . Williams v. Pauly 6 
Bing. 653. The hiring of a servant by a 
farmer on a Sunday is godft, R . v. Whit- 
nashy 7 B. Sc C. 596 ; and see Begbie v. 
Levi, 1 C . & J. 180. The object of the 
Act was to prevent parties from carrying 
on their trade and ordinary occupations 
and callings on a Sunday. 
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the bankrupt’s certificate, which he actually did (A). So, where the defendant, 
having brought an action against the plaintiff, on the ground of an alleged 
usurious transaction between the plaintiff and A. B., procured money from 
the plaintiff to compromise the action, it was held that the plaintiff might 
recover the money, or^ the ground that the prohibition and penalties of the 
stat. 18 Eliz. 2, 6, 8. 4, solely attached upon, and were confined to, the 

informer or plaintiff in the penal action, and did not attach upon or extend 
to the person compounded with ; and the distinction was tuken as laid down 
by Lord Mansfield in the case of Smith v. Bromley (c), that if the act itself 
be immoral, or a violation of the general laws of public policy, the party 
paying the money shall not l>e allowed to recover it ; but that in the case 
of other laws which are calculated for the protection of the subject against 
oppression, extortion, and deceit, if such laws be violated, and the defendant 
take advantage otVthe plaintiff’s situation or condition, then the plaintiff 
.shall recover ( d ). 

I Where money is paid by the plaintiff to the defendant upon an illegal 
agreement , to which both are parties, and equally culpable, it may be reco- 
vered whilst the agreement remains executory , but not afterwards. A., in 
consideration of 210 gave B. a bond for the payment of an annuity of 
100 guineas until the hop duties should amount to a certain sum, and it was 
held that J3., who brought his action before that event happened, was enti- 
tled to recover, on the ground that the contract still remained executory (e). 
So it was held where a sum of money had been paid to procure a place in 
the customs (jf). So, where a prisoner in custody in Newgate, for clipping 
coin, gave a sum of money to a solicitor to procure his discharge (g). 

Where, however, money is paid by the plaintiff to the defendant, upon an 
agreement grossly immoral, it seems that it cannot be recovered, although 
the agreement remain executory : for in such case it is contrary to sound 
policy to yield the plaintiff any assistance. As where the money is paid as 
a consideration for the murder of a third person (A). It is however to be 
observed, that the distinction between malum in se and malum prohibitum has 
frequently been disapproved of (i) ; and if the doctrine is to prevail that 
the party ought to be allowed a locus pcenitentia*, is it not reasonable that ho 


(6) Smith v. Bromley , Doug. 690. 
Cockshott v. Bennett , 2 T. It. 768 ; Jack- 
son v. Lomas , 4 T. R. 166; 3 T. R. 651. 
Leicester v. Bose , 4 East, 472 ; B. N. P. 
133. The stat. 5 G. 2, c. 30, 8. 1 1, formerly, 
and now the stat. 6 G. 4, c. 16, s. 125, 
vacates all securities given by the bank* 
rupt, or any person on bis behalf, as the 
consideration for sigmng*'his certificate. 
See Nerot v. Wallace, 3 T. R. 25. A cre- 
ditor executing a composition deed, takes 
bills from the debtor to the full amount ; 
the debtor may recover the surplus. Tur- 
ner v. Ho ole, 1 D. & R.J27. 

(c) Doug. 670, n. 

(d) Williams v. Hedley , 8 East, 378. 
Brouming v. Morris , Cowp. 790. 

(e) Tappemen and others v. Randall , 
8 B. & P. 407. In this case the Court 
considered the distinction between execut- 
ed and executory contracts as completely 
established. See Sir J. Mansfield’s obser- 
vations in Aubert v. Walsh, 3 Taunt, 281 . 


Busk v. Walsh , 4 Taunt. 960. Webb v. 
Bishop , B. N. P. 16. 132. It seems, 
however, that the Courts do not consider 
wagers on the amount of duties to be ille- 
gal or immoral, but refuse to enforce them, 
on account of the public inconvenience 
which might otherwise result. Shirley v. 
Sunbury , 2 B. & P. 130. 

if) Walker v. Chapman , cited by 
Buller, J . in Lowry v. Bourdieu , Doug. 
47 i. 

(g) Wilkinson v. Kitchen , 1 Ld. Raym. 
80* But see Norman v. Cole , 3 Esp. 253, 
where Lord Eldon is reported to have held, 
that a sum of money placed in the hands of 
the defendant, in order to procure a pardon 
for one who was under sentence of death 
in Newgate, could not be recovered. 

( A) Per Heath, J. Tappenden v. Ran- 
dall , 2 B. & P. 471. 

( i ) Aubert v. Maze f S^.B . fic P. 371. 
Cannan v. Bryce , 3 B. & A. 179. 
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should he allowed and induced to repent of his intention to perpetrate a great 
and heinous crime, as well as of his intention to commit a more trivial 
offence ? 

In cases of illegal transactions, money may always be stopped whilst it 
is in transitu to the person who is to receive it (A). 

Where the money has been paid to a mere depositary or^takeholder, the 
plaintiff may recover it at any time before it is paid over, although the 
agreement be illegal and no longer executory . As, where a wager is deposited 
with a stakeholder on the event of a battle to be fought by the parties, and 
the battle be fought, either party may recover his deposit before it be paid 
over (7). So, where the plaintiff, in order to avoid a prosecution for a mis- 
demeanor, paid a sum of money to the defendant for the use of the poor, it 
was held that after notice not to pay the money over he might recover 
it (m). 

It is a general rule that an agent shall not be alloyed to set up the title 
of a third person against his principal (ti). 

Where the defendant, a broker, had received from the underwriters the 
amount of an illegal insurance, it was held that he could not set up the 
illegality of the transaction as a defence in an action by the assured (o). 
For having received money to the use of another, he cannot in conscience 
retain it, and no one is entitled to it but the plaintiff. So, where the defen- 
dants, who were carriers, received for the plaintiffs the price of a quantity 
of counterfeit halfpence, it wa 9 held that the plaintiff was entitled to recover, 
and the illegality of the transaction was considered as unimportant to the 
decision of the question ( p), since the plaintiff sought but to recover his own. 
But it is otherwise where the money has not been actually paid, but credit 
only has been given. An underwriter on an illegal insurance cannot recover 
the premium from the broker, though the broker has given the underwriter 
credit for it in their account; no money having been actually received by 
the broker (q). 

In the case of Booth v. Hodgson (r), A., B . and C. being partners in 
underwriting insurances, which were underwritten in the name of A . alone; 
C one of the partners, and 2>., as the brokers of A B* and C received 


Money in 
hands of 
stakehol- 
der, Ac. 


Of an 
agent. 


(A) Per Ld. Ellenborough, C. J. in Edgar 
v. Fowler , 3 East, 222. See the cases cited 
below. A premium is in transitu if not 
actually paid by the broker to the under- 
writer, although the former has given credit 
for it to the latter. Ibid* 

(l) Cotton v. Thurland, 5 T. R. 405. 
Eltham v. Kingsman , 1 B, & A. 683. And 
see Houston v. Hancock , 8 T. R. 575. 
Smith v. Bickmore , 4 Taunt. 474 Aubert 
v. Walsh, 3 Taunt. 277. Farmer v. Bussell, 
1 B. & P. 296. Vide etiam, Bate v. Cart- 
wright , 7 Price, 540, which was the case of 
a wager on a foot-race. A stakeholder 
having paid over the money deposited, after 
the wager had been decided against the 
plaintiff, who claimed the whole as winner ; 
It was held that the plaintiff might recover 
hack his own deposit in an action for 
money had and received, against the stake- 
holder; the Court distinguishing between 
actions by one party to an illegal contract 
against the other, and those against the 
stakeholder paying over without authority, 


and in opposition to his desire. Hastelow 
v. Jackson , 8 B. &. C. 221* and 2 M. & lly. 
209 ; and see Hodson v. Terril , 1 C. & M. 
797. Vide irrfra, tit. Wager. 

(m) Taylor v. Lendey , 9 East, 49. 

(n) White v. Bartlett , 9 Bing. 378. 
Nicholson v. Knowles, 5 Mad. 47. Cross- 
key v. Mills, 1 C. M. & R. 298. An agent 
receiving money to be paid over to a third 
person, is accoiuit&ble to his principal until 
he has entered into some binding engage- 
ment to hold the money to the use of such 
third person. See Williams v. Everett, 
14 East, 582; supra, 81. Wfdlake v. 
Hurley , 1 C. & J. 83. Baron v. Hus- 
band, 4 B. & Ad. 612; and tit. Appro- 
priation. 

( o ) Tenant v. Elliott, 1 B. 5c P. 3. The 
case was distinguished from^hat of a stake- 
holder. 

(p) Farmer v. Bussell, 1 B. & P. 296. 

(q) Edgar v. Fowler, 3 East, 222. 

(r) 6 T. R. 405. 
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Illegal con* 
tract. — 
Receipt by 
an agent. 


Illegal 

executed 

considera- 

tion. 


premiums of insurance to their use, and it was held that A. was not entitled 
to recover the amount of those premiums from C. and D . as money had and 
received to nis use. Here it is to be observed, that the party could not 
recover except through the medium of the illegal transaction, and the case 
differs from that of mjney paid to a mere agent of the plaintiff, where the 
illegality of the^transaction is out of question. 

In the case of Sultivan v. Greaves (s), the plaintiff and one Bristow, being 
partners in an insurance underwritten by the plaintiff in his own name, a 
loss happened, and the plaintiff paid the whole to the defendant, a broker; 
Bristow afterwards paid his moiety of the loss to the broker, and then the 
plaintiff brought his action against the broker to recover half of what he had 
paid ; and Lord Kenyon held, that since the plaintiff came to enforce an 
illegal contract, he could not recover (t). This case may seem at first view 
to be inconsistent with that of Tenant v. Elliott (u); but it appears* to be dis- 
tinguishable from it^ for there the ground of the decision was, that the agent 
of the plaintiff having received money for his U9e, the illegality was out of 
the question ; it wa9 the plaintiff’s own money ; but in the latter case the 
plaintiff sought to recover money which he had paid under an executed 
illegal agreement; before Bristow's payment of the money, the plaintiff, for 
the reason just stated, wa9 not entitled to recover any part of it; and when 
Bristow paid the money he did not actually pay it to the plaintiffs use, as 
in the case of Tenant v. Elliott , but in discharge of his own share in an 
illegal contract; and the law will not raise an implied assumpsit in favour 
of a particeps criminis . 

Money paid over to a party cannot be recovered after the event has 
happened; for where the parties are in pan delicto , potior est conditio 
possidentis (.r). And therefore a plaintiff cannot recover from the under- 
writer the premium of a re-assurance void by statute (y) qftej' capture (z). 
So, where an insurance was iryide 0 n a ship belonging to a British subject, 
withont interest («), it was held that the assured could not recover the 
premium after the ship had arrived safe ( b ). And in such eases it is presumed 
that all parties know the law, and the municipal laws of this country are as 
binding in that respect upon foreigners as upon nativea(c). 

Wlmre, however, an insurance has been effected in ignorance of particular 
,■ * 

(*) Park on Ins. 8. 

(0 Lord Kenyon afterwards mentioned 
the case to the pther Judges of the Court 
of K. B., who approved of it ; and the doc- 
trine was recognized and approved of by 
the Court of C. P. in the case of Mitchell 
and others v. Cockbum, 2 H. B. 329. 

(u) 1 B. & P- 3, and fhpra , 95. See 
Mr. Selwyn’s quaere, 1 Selw. N. P. 4th ed. * 

90. 

(a?) There is no case to be found where 
money ha 3 been paid by one of two parties 
to another, on an illegal contract, both being 
particeps criminis ; an action has been 
maintained to recover it back again. Per 
Lord Kenyon in Howson v. Hancock , 

8 T. R. 577. The case of Lacaussade v. 

White, 7 T. R. 585, where money paid on 
an illegal wager was allowed to he drawn 
after the event had taken place, has been 
considered as completely over-ruled by 


Hoivson v. Hancock , 8 T. R. 575, where 
tiie contrary was decided. See Vandyck 
v. Hewitt, l East, 96; Williams v. 
Headty , 8 East, 382; Aubert v. Walsh, % 
Taunt. 284; Morck \ % Abel , 3 B. & P. 85; 
Thistlewood v. Craycrqft , 1 M. & S, 500 ; 
Stokes v. Twitchm, 8 Taunt. 492 ; Bayn - 
tun v. Cattle , 1 Mo. & R. 265. 

(y) 19 Geo. 2, c. 37. 

( z ) Andrt v* Fletcher , 3 T. R. 266. 
Webb v. Bishop, B, N. P. 132. 

(a) Which is illegal by 19 Geo. 2, c. 37. 
(5) Lowry v. Bourdieu, Doug. 467. See 
also Lubbock v. Potts , 7 East, 449. 

(c) Andre v. Fletcher, 3 T. R. 266. 
Morck v. Abel , 3 B. & P. 35. Vandyck v. 
Hewitt , 1 East, 96; where the money was 
paid on an illegal insurance to cover a 
trading with the enemy, and the plaintiff 
declared on the policy a^, well as on the 
money counts. 
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facts which avoid the policy, it has been held that the premium may be 
recovered (d). 

So, where money hacl been paid by an illegal insurer of lottery tickets, in 
consequence of having insured the defendant’s tickets, it w&3 held that the 
plaintiff could not recover, because the contract wa| executed; and the 
distinction was taken between that case and that of a plaintiff who seeks to 
recover premiums paid for such illegal insurances (e). 

In some instances this form of action cannot be maintained, even though 
the plaintiff be entitled to receive the money, without proof of notice of 
action (/*), according to the special provision of some statute. 

The count, upon an account stated, is supported by cadence of an acknow- 
ledgment on the part of the defendant of money due (<7) to the plaintiff (A), 
upon an account between them (i). A qualified acknowledgment is not 

( d ) Hentigv.Stam forth, 1 Starkie’s C. another, but no adnralfon was made as to 

254 ; 5 M. & S. 122. Oom, v. Bruce , the correctness of tne items ; and the de- 

12 East, 225. fendant admitted that the balance against 

(e> Browning v. Morris , Cowp. 790. him, as stated by the clerk, was correct ; 

(f) Thus the action does not lie against but added, that as he had done many 

an excise officer in respect of duties re- things, there would not be much, if any 

ceived ufter the repeal of the Act which thing, between them ; held, that the plain- 

imposed them, without notice, according to tiff's book would not bind the defendant 

the 23 G. 3, c. 70, s. 30. For this Act pro- so as to require its production, or its ab- 

teets them in all cases where intending to sence to be accounted for ; held also, that 

act within the statute they exceed it. the defendant's admission was evidence of 

Greenway v. Hurd , 4 T. It. 555. See also something due on the account stated. 

Wallace v. Smith, 5 East, 114. But where Bigby v.Jeffirys, 7 Dowl. (P. C.) 501. 

the defendants made an excessive charge Where the declaration contained counts, 

on a distress for arrears of taxes, it was on an instrument in the form of a promis- 

held that the defendants in an action of sory note, payable at “ nine years after date, 

assumpsit were not entitled to notice, for provided 1). M. did not return to Eng- 

the act was not done colore qfficii. Um - land, or his death be certified in the mean 

phelby v. Maclean , 1 B. & A. 42 ; and time," with common counts for money 

supra , 66, note (£), Ind. tit. Notice. lent, and upon an account stated ; and the 

( g ) Tucker v. Barrow , 7 B. & C. 623. only evidence was of handwriting, and that 

A mere acknowledgment of a debt being D . M. had never been heard of for 25 

due, and a promise to pay it, but no years ; held that the plaintiff, failing to 

amount specified, is insufficient to entitle prove the consideration stated in those 

the plaintiff even to nominal damages on counts to have been given for the promise, 

an account stated. Bernasconi v. Argyle , could not recover upon the latter counts; 

1 M. Sc M. 183, and 3 C. ot P. 29. Unless the instrument not raising any*prpsump- 

the amount be proved aliunde . Dickson tion of money lent ; on the contrary, the 

v. Doveridge , 2 C. & P. 109. Beeson v. contingency on which it was 'payable rais- 

j Smith, 4 N. & M. 304. The plaintiff sued ing rather a different presumption, iff er- 
as executrix, and proved that the defend- gan v. Jones , 1 Cr. Sc J. 102 ; and 1 Tyrw. 

ant being applied to by her for payment of 21. v . * 

interest, stated, that she would bring her ( h ) Where a plaintiff could not prove 

some on the following Sunday ; it was his title as indorsee of a bill by evidence 

held, that although there was an admis- of an indorsement, it was held that letters 

sion that something was due, yet that as it written by the defendant in answer to ap- 

did not appear what the nature of the plications/ in whicl the defendant did not 

debt was, nor whether it was due to admit any liability to the plaintiff or to any 

the plaintiff as executrix, or in her own particular holder, but only a liability on 

right, nor if it was one for which assump- the bill to the bolder, were not sufficient 

sit would lie, the plaintiff was not en- evidence of title to recover. Jar dine v. 

titled to recover even nominal damages. Payne , 1 B. Sc Ad. 663. 

Green v. Davies, 4 B. & C. 235; and see (i) A. agrees with B. to purchase a 
Hall v. Auty, 2 B. & B. 101. The plain- house, and take the fixtures at a valua- 

tiff must show some precise sum, per Tin- tion ; an inventory and valuation are 

dal, C. J., Kirton v. Wood, 1 Moo. Sc B. made, and the gross amount stated at the 

253. Where at a meeting of the plaintiff fobt; A . takes possession and eqjoys, and 

and defendant to settle an account, the pays part of the amount. In an action for 

clerk of the former made the entries into goods sold and delivered, and on an ac- 

one book which the defendant copied into count stated, B, is entitled to recover the 

VOL. II. H 
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sufficient ( k ) ; neither is a casual acknowledgment, made to a mere 
stranger (1 ) ; nor one made after action brought, without proof of previous 
dealings (m). Where accounts are submitted to an arbitrator, not by bond, 
his award is evidence on this count (w). A promissory note given by the 
defendant to the plq^ntiff is evidence under tnis count, even where the note 
cannot be giv^n in evidence under a special count, because of variance (o). 
It is unnecessary to prove the items of which the account consists, but 
sufficient to prove the account stated (jp ) ; for the stating of the account is 
the consideration of the promise ( q ) ; and therefore an action upon this 
count cannot be maintained against an infant (r) ; for since an infant cannot 
state an account, the^on si deration fails. 

It is sufficient, although the account be stated of that which is due to the 
plaintiff only, without making deduction for any counter-claim by the 
defendant (s). ^Ln acknowledgment of a single item in an account is suffi- 
cient to support %he count ( t ). It is also sufficient that the account be 


remainder on the account stated. Salmon 
v. Watson, 4 Moore, 73. Upon a verbal 
agreement for the sale of growing turnips, 
part of them being drawn, the purchaser 
promised to pay the amount before he 
drew any more, hut which he did not do ; 
held that that sum was recoverable on the 
account stated. Pinchon v. Chilcott, 3 C. 
A P. 236. Where the defendant, an in- 
coming tenant, agreed to pay the plaintiff, 
the offgoing tenant, for all crops sown be- 
fore a certain day, and the defendant, in 
answer to a demand of 40 1 ., tendered 1 7 1 . ; 
held that it did not amount to an acknow- 
ledgment of debt to support an account 
stated, but was to be considered as a mere 
offer to purchase peace. Way man v. Hil- 
liard f, 7 Bing. 101. 

(A) J Evans v. Verity , It. Sc M. 239. As 
where the defendant said, “ I would have 
paid you, if you had not removed the 
grates.” And see Wayman v. Hilliard , 
4M.&P, 029; 7 Bing. 101, S. C.; and 
supra , note (1). 

(l) Buchan v. Smith , 1 Ad. Sc Ell. 488. 

(m) Allen v. Cook, 2 Dowl. P. C. 346. 
The offer of a cognotdt after action brought, 
is not evidence of an account stated. Spen - 
ter v. Parry , 3 Ad. Sc Ell. 331. 

(n) Keen v. Batshore , 1 Esp. C. 194. 

(o) See tit. Bi&ls of Exchanob. . In 
Beaper v. Tatton , lOtitast, 420, Bayley^ J. 
held, that an acknowledgment by the de- 
fendant of his having accepted a bill of 
exchange, and that he had not paid it, 
created a debt, and was evidence on the 
account stated; although the defendant, 
when he acknowledged the acceptance, 
said that he had been liable, but was not 
liable then, because the bill was out of 
date. See the observations of Wood, B. in 
Partridge Ux . v. Court , 5 Price, 412. 
Where a memorandum had been given to 
the plaintiff on a receipt stamped, in the 
terms “ received of JE. A. 160 which 


we promise to pay/' &c., and was not re- 
ceivable in evidence for want of a pro- 
missory-note stamp, and there was no 
count for goods sold, which had been tbe 
consideration, but the defendant had ac- 
knowledged that he owed the testatrix 
150 l . , without referring to the note ; held, 
that the plaintiff might recover on the 
coun£ for an account stated. Ashby v. 
Ashby , 3 M. & P. 186. A plaintiff may 
recover on an I. O. U. upon the account 
stated, although it may have been given 
as the consideration of an agreement not 
declared upon. Payne v. Jenkins , 4 C. 
Sc P. 324. A promissory note not duly 
stamped is not evidence by way of ad- 
mission. Green v. Davies , 4 B. Sc C. 235. 
Neither is a note payable upon a contin- 
gency. Morgan v. Jones, 1 C. Sc J. 162. 
Where a promissory note by the defendant 
to the plaintiff is admissible, it is evidence 
of an account stated at the time of the 
date, and shows that the cause of action 
did not accrue till the time of payment. 
Whattey v. Williams, 1 M. & W. 533. 

(p) Bartlett v. J Emery, Hil. 2 G. 2, B. 
R.1T.R. 42, n. 

(q) B. N. P. ft9. May v. King, Ca. 
K. B. 537, where the evidence was, that 

the parties had come to an account, and 
that 5 1. was dufi on the balance ; and 
held, that the plaintiff was entitled to re- 
cover on that account. Per Buller, J. 
Truman v. Hurst, 1 T. R. 40. 

(r) Truman v. Hurst, IT. R. 40. In 
Ingledew v. Douglas, 2 Starkie, C. 36, 
Lord Ellenborough held, that an account 
stated by an infant was not evidence after 
be had attained his age, even to show that 
he had had the necessaries mentioned in 
the account. 

(#) Stuart v. Howland, 1 Show. 215. 

(t) Highmore v. Primrose, 5 M. Sc S. 
65. 
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stated with the wife of the plaintiff (u). An entry in a bankrupt’s examina- 
tion of a sum due to A. is evidence of an account stated between them, 
and sufficient to take case out of Statute of Limitations ( 4 ?). 

An account alters the nature of the debt (y) ; and therefore, if a tenant, 
being in arrear of rent, settle an account with his landlord, and promise to 
pay him, assumpsit lies ( z ). And it seems to be immaterial in which way 
the debt arose, if there be an account stated, and an express undertaking 
to pay the balance ( a ). The action lies, even although the items of account 
were secured by a specialty ( b ). 

Thus, after an account has been liquidated between two partners, assumpsit 
Will lie for the balance upon an account stated, %ud a promise to pay, 
although the partnership d estf contain* a covenant between the parties to 
account at certain times (c) ; for if a partnership be dissolved, and an 
account settled, it is a good consideration for a promise ta,pay (d). But in 
general, so long as any partnership concerns remain unadjusted, no action 
can be maintained by one partner against another (e). 

Although it appear that there was a memorandum of agreement for the 
sale of growing trees, but neither stamped nor signed, an admission of the 
sum due, after the trees have been cut and carried away, is evidence on 
this count (ff). 


(u) 1 Show. 215; B. N. P. 129. 

(a?) JEicke v. JVokes, 1 M. & R. 359. As 
amounting to an absolute admissiorf of an 
existing debt. Per Tindal, L. C. J. ; see 
Knowles v. Mitchell , 13 East, 249 ; Brig- 
stock v. Smithy 1 C. & M. 483 ; Kennett 
v. Milbank, 8 Bing. 38. But where a 
party examined before Commissioners of 
Bankrupt, admitted that he had received a 
sura of money on account of the bankrupt 
after an act of bankruptcy, but not that it 
was a subsisting debt, it was held to be 
insufficient. 

(y) Vent. 268; Allen, 73; 2 Lev. 110. 

(x) Roll. Ab. 9; Bro. Account, 81; 
Ray. 211; 2 Keb. 813. * 

(a) la Foster v. Allanson, 2 T. R. 479, 
where the partnership had been dissolved, 
and an account stated, which the defendant 
promised to pay , Buller, J. distinguished 
the case from that of# T>me v. Thome , 
Alleyji, 72, on the ground of the express 
promise* In that case a feme sole being 
indebted to the plaintiff for goods, married, 
and she and her husband stated an account 
with the plaintiff, which the husband pro- 
mised to pay, and it was held that the wife 
must be joined. 

(5) Moravia v. Levy, 2 T. R. 483. 

(c) Moravia v. Levy, 2T.R. 483, (n). 

(d) Foster v. A llanson , 2 T. R. 479. 
And a judgment in that action might be 
pleaded in bar of an action on the covenant, 
per Buller, J. 2 T. R. 483; and see Brimley 
v. CrippSy 7 C. 8c P. 709. It seems, how- 
ever, that as between partners such an 
action cannot be maintained but on a final 
balance. Fromomt v. Copeland , 2 Bing. 


170. Goddard v. Hodges, 1 C. & M. 
37 ; and see tit. Partn kks ; and Wilson 
v. Cutting , 10 Bing. 436. It has been 
questioned whether an express promise be 
not necessary. But see Clark v. Glennie , 
3 Starkie’s C. 10. Henley v. Soper , 2 
M. & R. 166; 8 B. fit C. 20, S. C.; Rack- 
straw v. Imber , Holt’s C. 368; and the 
cases above referred to, and tit. Part- 
ners. 

(e) Foster v. A Hanson, 2 T. R. 479. 
Robson v. Curtis , 1 Starkie’s N. P.C. 78. 
Plaintiff and defendant agree to buy 
goods on their joint account, the defend- 
ant agreeing to furnish the plaintiff with 
half the amount in time for payment, tlie 
plaintiff having paid the whole, may re- 
cover the moiety, although an account is 
still to be taken between them as part- 
ners, on the disposal of the whole stock. 
Venning v. Leehie , 13 East, 7. Where A . 
a partner with B. & C., supplied his own 
money to B. for the benefit of the firm, on 

a promise by B . to repay him out of pro- 
ceeds already received for goods of the 
firm ; it was held that A . might recover 
the amount from JEb as money had and re- 
ceived to his use. Coffer v. Brian, 3 
Bfng. 54. 

( [f ) Teale v. Auty , 2 B. Sc B. 99. 
Knowles v. Mitchell , 13 East, 249; secus, 
if no precise sum be admitted. Ibid. So on 
an agreement for purchase of furniture 
and fixtures, the inventory containing a 
mixed valuation of goods end fixtures, the 
plaintiff may recover the value on this 
count. Salmon v. Watson, 4 Moore, 73* 
But not on the count for goods sold and 
delivered, senible, Ibid. And see Lee v. 
Risdon , 7 Taunt. 188. 

H 2 
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Where the plaintiff had sold a ship to the defendant who became the sole 
registered owner, and afterwards, by way of security to the plaintiff for 
advances &r the ship, executed a bond conditioned for making a bill of 
sale to the plaintiff, which he failed to do, and subsequently sold the ship 
to a third person ; ax^l, on being applied to 5y the plaintiff, promised to 
render to him op account of the produce of the sale and disbursements ; it 
was held to be evidence that he had sold the ship on account of the 
plaintiff, and an admission of his liability to pay over the balance in his 
hands ( g ). 

The plaintiff may recover on an account stated by the defendant with 
the plaintiff's wife ; but not on an account stated by the defendant's wife, 
unless her agency be proved (A). # 

Where an account was stated between the defendant and his wife with 
the plaintiff, of jn account due from the wife whilst sole, to the plaintiff, 
for goods sold, itwas held that the action could not be maintained against 
the husband alone (£). So, the plaintiff cannot recover against the defendant 
upon an account stated by him partly as administrator, and partly in his 
own private capacity (A). 

Where the defendant dealt with B, y and then with B . and C r ., his partner, 
and an account was settled between the defendant and B. and C which 
included both the accounts, it was held that B. and C . might maintain an 
action on this account (Z). 

And the plaintiff may recover on an account stated with the defendant, 
including debts due from the defendant alone, and from the defendant and 
a deceased partner jointly ( m ). 

An account stated is not so conclusive in its effect as to exclude evidence 
of errors which have crept into the account (nj. The accounting with the 
plaintiff in a particular character, is an admission of the character ( 0 ). 

A variance\in evidence between the amount of the balance proved and 
that averred in the declaration, is now held to be immaterial (jp). 

v It seems that under this count, one account only is admissible ( q ). 
j Interest is not recoverable in the absence of a contract, express or implied, 
for the payment of interest on the balance (r). . 

An omission to prove the whole breach, as alleged in the declaration, is 
not material. The plaintiff in an action upon a policy of insurance may 
allege a total loss, and recover for a partial or average loss(s). 

Where the breach alleged that the defendant had treated the estate con- 


(g) Proutin m v. Hammond , 1 Gow’s 
€.41. 

(A) B. N. P. 129. 

(t) JDrue v. Thome, Alleyn, 72. But 
Buller, J* In Foster v. A Hanson, 2 T. R. 
483, intimated that it would have been 
otherwise if the defendant had expressly 
promised to pay. 

(A) Herrenden v. Palmer , Hob. 88. 

0) Moor v. Hill, Sitt. Guildhall after 
Easter, 1795; Peake’s Ev. 257, 3d edit. 
Qu. whether there was not an express 
promise in this case to transfer the credit 
to the new firm, and pay the consolidated 
account 1 And see Gough v. Davis , 4 Price, 
214 ; David v. J Ellis, 5 B. & C. 196. 


(m) Richards v. Heather , 1 B. & A. 29. 

(n) Formerly it was considered to be 
more conclusive. See Ld. Mansfield’s ob- 
servations in Truman v. Hurst , 1 T. R. 
42. But see Roper v. Holland , 3 Ad. & 
Ell. 22. S. C. 4 N. & M. 608. 

(o) Peacock v. Harris , 10 East, 104. 

(p) Thompson v. Spencer , B. N. P. 129. 

(q) Per Uttledale, J. Kennedy v. 
Withers , 3 B. A Ad. 769. 

(r) Nichol v. Thompson , 1 Camp. 52. 
Dawes v. Pinner , 486, n. Moore v. Vough - 
ton , 1 Starkie’s C. 487. See tit. Interest. 

(s) Gardiner v. Croasdale , Burr. 905 ; 
and Bee the cases, 2 Will. Saund. 205 : BL 
198. 
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trary to good husbandry and the custom of the country, it was held to be 
supported by showing that the defendant had treated it contfary to the 
prevalent course of good husbandry in that neighbourhood ; as by tilling 
half his farm at once, when* no other farmer tilled more than one third ; 
and that it was not necessary to prove any precise definite custom or usage 
in respect to the quantity tilled (t). 

In an action against the defendant, as wharfinger, for not procuring a suf- 
ferance for goods, in consequence whereof the goods were seized as forfeited 
to the king, it appeared that it was the defendant’s duty, as wharfinger, to 
obtain a sufferance from the custom-house for the shipping of the goods, 
which he had not done, and yi consequence of which the right of seizure 
had attached. It was also proved that the goods had been seized by a 
custom-house officer, and sold in the usual manner. It was objected that 
the record of a sentence of condemnation ought to bq^furoved, but it was 
held that the proof was sufficient (tt). 

Previous to the late rules, the defendant, by the plea of non-assumpsit , 
might have put the plaintiff to the proof of his whole case, dnd in answer 
he might in general have adduced any evidence which disproved the case 
set up by the plaintiff, and showed that at the time when the action was 
brought the plaintiff had no cause of action, or at least no right to maintain 
this form of action. 

The evidence admissible under the plea of non-assumpsit is much limited 
by the following rules of Hil. T., 4 W. 4. 

1. In all actions of assumpsit , except on bills of exchange and promissory 
notes, the plea of non-assumpsit shall operate only as a denial in fact(v) of 
the express contract or promise alleged, or of the matters of fact from 
which the contract or promise alleged may be implied by law (to). 


(0 4 East, 154. 

(w) Baker v. JLiscoe, 7 T. R. J71. 

( v ) And, therefore, in the case of an ex- 
press contract the plea does not operate 
ns a denial of the alleged consideration. 
Where the declaration alleged, that in con- 
sideration of receiving a horse and 21., the 
defendant agreed to sell a horse on war- 
ranty to the plaintiff; it was held that the 
plaintiff, on non assumpsit pleaded, was 
not bound to prove the delivery of the horse 
and 2 1. Smith v. Parsons , 8 C. & P. 199. 
And where the plaintiff alleged that, as 
author, he had a right to the music and 
poetry of an opera, and that in considera- 
tion of the premises, and that the plaintiff 
would sell him such right, the defendant 
undertook to buy it ; Tindal, C. J., held, 
that under a similar plea it was not com- 
petent to the defendant to contend, either 
that the plaintiff was not the author, or 
had not the right, or did not sell it to the 
defendant. Be Pinna v. PolhUl , 8 C. 
& P. 78. An^ in Passenger v. Brookes , 
1 Bing. N. C. 587, it was held, that the 
defendant could not prove want of con- 
sideration as a defence under this plea. 
But see the observations of Parke, B. on 
this case in Bemnion v. Davison , 3 M. & 


W. 1.9. In assu?npsit on a guarantee for 
goods supplied to A., the p!ea admits the 
supply, and the fact need not be proved, 
except to show the amount of damages. 
Taylor v. Hilary , 7 C. & P. 30. See Gib- 
son v. Harris , 8 C. & P, 379. But it is 
clear that the plea does not admit the truth 
of any immaterial averment in the declara- 
tion. When the declaration on a special 
agreement to carry goods safely in a 
vessel lying in a certain river, alleged that 
they were to be carried by the defendants 
as owners of the said vessel ; it was held 
that this plea did not admit the ownership . 
Bennion v. Davison , 3 M. & W. 19. 

( w ) The defendant may, under the ge- 
neral issue, show that the action was 
brought on a partnership transaction be- 
tween himself and the plaintiff. 'Pearson v. 
Shelton , 1 M. Sc W. 504. Worrel v. Gray- 
son, 1 M. & W. 166. So in an aclion by 
one joint-owner of a ship against another 
for contribution to recover a proportion of 
the damages {laid by the plaintiff to a third 
party for the value of goods sent by the 
ship and lost, the defendant nptay show thut 
the goods were lost, and damages incurred, 
through the plaintiffs own misconduct, 
Gregory v. Hartnell , 1 M. & W. 183. In 
H 3 
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Defence 
under the 
new rules. 


Denial of 
the con- 
tract. 


* Ex. gr . in an action on a warranty, the plea will operate as a denial of the 
fact of thawarranty having been given upon the alleged consideration, but 
not of the breach ; and in an action on a policy of insurance, of the sub- 
scription to the alleged policy by the defendant, but not of the interest, of 
the commencement df the risk of the loss, or of the alleged compliance with 
warranties. Bills of exchange, bills or notes by way of accommodation, 
set-off, mutual credit, unseaworthiness, misrepresentation, concealment, 
deviation, and various other defences must be pleaded. 

In every species of assumpsit , all matters in confession or avoidance, 
including not only those by way of discharge, but those which show the 
transaction to be either void or voidable in point of law, on the ground of 
fraud or otherwise, shall be specially pleaded ; ex. gr. infancy, coverture, 
release, payment, performance, illegality of consideration, either by statute 
or common law, ft^wing, indorsing, accepting, &c., bills or notes by way of 
accommodation, set-off, mutual credit/unseaworthiness, misrepresentation, 
concealment, deviation, and various other defences must be pleaded. 

Subject to these rules, which regulate the form of the plea by which the 
defence to the action is properly to be raised, the defendant may insist that 
the agreement was under hand and seal, for then the form of action is mis- 
taken ( x ) : That the action has not been brought by the proper parties, 
the promise having been made to the plaintiffs jointly with others (y); or 
that the defendant was a partner with the plaintiff (z) : That the plaintiff 
who sues as a feme sole was married when the contract was made (a) ; That 
one of the defendants did not promise jointly with the rest : That the action 
was commenced before the cause of action arose (jb ). 

He may controvert the promise in fact by showing that none such was 
ever made ; or if in fact made, may avoid it in point of law, by proof that 
it was obtained by duress, or whilst the party was in a state of intoxica- 


an action for work and labour, he may 
show that the work was done under a spe- 
cial contract, on which nothing is due. 
Jones v. Nanney , 1 M. & W. 333. And 
see Orounsell v. Lamb , 1 M. & W. 352 ; 
Dicken v. Neale , 1 M. & W. 556. By the 
express provision of the statute 55 G. 3, 
c. 104, the plaintiff in an action on an apo- 
thecary’s bill must, under this plea, prove 
his certificate, or that he was in practice 
before August 5, 1815. Wagstaffe v. 
Sharpe, 3 M. & W. 521 ; and see tit. Apo- 
thecary. It has been held at Nisi Prius, 
that in an action for goods sold and deli- 
vered, the defendant udder this plea could 
not prove that the goods were of no value. 
ftqffey v. Smith , 0 C. & P. 662. It seems, 
however, to be impossible to imply a con- 
tract to pay anything for that which Is 
of no value. On a quantum meruit for 
service rendered, it has been held that the 
defendant, under the general issue, may 
show the worthlessness of the alleged ser- 
vice. The defendant,, under the plea of 
non assumpsit , may show that the goods did 
not correspond with the warranty. Dicken 
v. Neale , 1 M. & W. 556. Grounsell v. 
Lamb, 1 M. Sc W. 352. See tit. Vendor 
and Vendee. 


(x) GilJ>. Law of Ev. 183; Cro. J. 506. 
508; Hutt. 34; infra , 78, (y). Where 
4he plaintiff had contracted by deed to 
perform certain works, and for extra works 
at prices to be fixed by a third party, who 
fraudulently awarded that nothing was due 
in respect thereof ; held that the plaintiff 
could not reject the deed upon the ground 
of fraud, and recover in assumpsit, as on a 
simple contract ; the defendant having paid 
into court a sum upon certain counts, held 
that it could only be applied to the sums 
which were recoverable under those counts 
on which it was paid in. Churchill ▼. 
Day, 3 ,M. Sc By. 71. 

(y) Gilb. Law of Ev. 189 ; Tri. per Pals, 
187 ; B. N. P. 152 ; on the ground of vari- 
ance. 

(z) Cheap v. Cromond, 4 B* A# A. 063. 
See Waugh v. Carver , 2 H. B. 235. Such 
evidence would, it seems, be admissible 
under the general issue. Worrel v. Gray + 
son, 1M.&W. 166. Pearson v. Shelton , 
1 M.& W. 504. 

(a) 3 Camp. 438. 

(Jb) Ld. Baym. 1240. • 
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tion, or by proof of infancy (c), coverture (<2), lunacy (e), illegality (/) or 
fraud (g). - f 

Or that a condition precedent was not performed (h ) ; or he may show that 
the promise has been discharged by the plaintiff before breach (Z), or by a 
subsequent contract inconsistent with the former. TJius if A. promise to 
marry JB. within three months, and it is afterwards agreed that he shall 
marry her in half a year, this will discharge the .former promise; for by 
taking the latter promise of a longer time, the parties must be supposed to 
intend to discharge the former, for otherwise the latter could have no intent 
at all (k). 

Or that it had been discharged by accord and satisfaction (Z) ; or by a 


(c) Gilb. Law of Ev. 186; 2 Lev. 144; 
Tri. per Pais, 398 ; Lord Raym. 389 ; Salk. 
279 ; B. N. P. 102. Vide infra , tit. In- 
pant. 

(d) Gilb. Law of Ev. 183. Cowley v. 
Robertson and Mary his wife , 3 Camp. 
438 ; where it was proved in bar, that 
when the goods were supplied to the de- 
fendant Mary , she was the wife of one 
Gilley , who was still living. Vide infra , 
Husband and Wife. 

(e) Gilb. C. P. 66. • It is a good defence 
that the defendant at the time of the con- 
tract was of unsound mind, and that the 
plaintiff took advantage of the circum- 
stance to impose upon him. Rrowne v. 
Joddrell, M. Sc M. 105. Long v. Baker , 
lb. 106. Sentance v. Poole , 3C.&P. 1. 
But lunacy is no defence to an implied 
promise for necessaries. Baxter v. Lord 
Portsmouth , 5 B. & C. 170. 

( f ) The defence must be specially 
pleaded. Lord Lyndhurst, in Colburn v. 
Patmore , observes, " I know of no case in 
which a person who has committed an act 
deemed by the law to be criminal, has been* 
permitted to recover compensation against 
a person who has acted jointly with him in 
the commission of a crime.” Vide supra 
and infra, tit. Vendor and Vendee. 
Bensly v. Bignold, 6 B. Sc A. 636. Ste- 
phens v. Robinson , 2 C. Sc J. 209. A pro- 
mise to indemnify the plaintiff in consi- 
deration of the plaintiff having published 
a libel and defended an action brought 
against him, is void. Stockdale v. Rosier , 
2 Bing. N. C. 634. Money expended for 
the purposes of an unlicensed theatre can- 
not be recovered against one at whose re- 
quest the money was expended, and who 
participated in the profits. Be Begnis v. 
Armistead , 10 Bing. 107. The proprietor 
of a newspaper eannot, before the filing 
of the affidavit required by the statute, 
recover on a contract for the printing of 
the paper. Houston v. Mills , 1 M. & R. 
326. And see Poplett v. Stockdale , R. Sc 
M. 337. Coates v. Hatton , 3 St&rkie’s 0. 
61. So as to money lent for the purpose 
of playing at an illegal game. M i Kinnell 
v. Robinson , 3 M. Sc W. 434. See also 
Cannan v. Bryce , 3 B. Sc A. 179, as to 
money advanced for settling illegal stock- 


jobbing transactions. Money advanced to 
an agent to bo expenctaftin illegal disburse- 
ments, as ( semble ) jmying the travelling 
expenses of voters, cannot be recovered. 
Bayntun v. Cattle , 1 M. &c R. 265. A 
broker cannot, unless duly licensed accord- 
ing to the stat. 6 Anne, c. 16, maintain an 
action for work and labour for buying and 
selling stock. Cope v. Rowlands , 2 M. Sc 
M. 149. 

( g ) Campbellv. Fleming , l Ad.& Ell. 40. 
in consideration of puffing at an auction. 
Icely v. Grew, 6 C. & P. 671. And see 
Hill v. Grey , 1 Starkie’s C. 434. Box- 
well v. Christie , Cowp. 395. Crowder v. 
Austen, 3 Bing. 368. Wheeler v. Collier , 
M. Sc M. 126; and infra, tit. Fraud, and 
Vendor and Vendee. This defence 
must be specially pleaded. 

(A) Supra, but he cannot show that the 
condition was not performed with intent 
to insist on the promise. Williams v. 
Carnardine, 4 B. & Ad. 621 . 

*(t) And this may be proved by parol 
agreement; but after a breach, it cannot 
be discharged by any new agreement with- 
out a deed, unless it operate iu satisfaction. 
B. N. P. 152; 2 Lev. 144; 1 Mod. 259; 
Ca. K. B. 518. 

(A) Gilb. Law ofEv. 193; Tri. per Pais, 
402. But a second promise to marry in a 
fortnight would not discharge the former. 
Ibid. 

(1) Salk. 140; B. N. P. 152; Ld. Ray. 
566. See tit. Accord and Satisfaction, 
supra , 15. A debtor being unable to meet 
the demands of his creditors, they signed 
an agreement, whtoh was assented to by 
the debtor, to accept payment by his co- 
venanting to pay two-thirds of his annual 
income to a trustee of their nomination, 
and give a warrant of attorney as a colla- 
teral security. The creditors never nomi- 
nated a trustee, and the agreement was 
not acted upon. The debtor appeared to 
have been always willing to perform his 
part of the engagement; held that the 
agreement, though not properly an accord 
and satisfaction, was still a good defence 
on the general issue, as it constituted a 
valid new contract between the creditors 
and the debtor, capable of being imme- 
diately enforced, and the consideration for 

h 4 
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Discharge, release (wi) ; or that it has been merged in some higher security (n) ; or has 
been rescinded (0); waived (p); or suspended (q) ; or that the recovery 
would occasion circuity. 

That the performance became impossible, t > y the act of God ; as that a 

4 ’ 

which to each ^editor was the forbear- stipulated hire. Wright v. Melville , 3 C. 

ance of the rest; and as there appeared no & P. 542. See further, Garrard v. Wool- 

fuilure of performance on the part of the ner. 

debtor. Good v. Cheeseman, 2 B. Sc Ad. (p) The seller of goods, on the buyer’s 
320. refusing to accept them, requested him to 

(m) B. N. P. 152; Doug. 107. sell \hem, which the buyer agreed to do, 

(n) Vide Pudsey’s Case, cited 2 Leon, but could not ; this amounts to a waiver 
110 ; 3 East, 258. Hosier v. Lord A run- by the seller. Gomery v. Bond, 3M.&S. 
dell, 3 B. & P. 7. Partridge v. Court, 378. 

5 Price, 412. Where the contract is under ( q ) Stock having been transferred to 

seal, assumpsit does not lie, for the law will another name under a forged power of 

not raise an assw<vsit where the party attorney, whilst it was doubtful whether 

resorts to a higher s&mrity ; therefore, if the Bank of England was by law liable to 

the obligor of a bond, without some new make good the loss, the stock owners en- 

consideration, as forbearance, promise to tered into a contract with the Bank, 

pay the money, assumpsit will not lie. whereby the latter agreed to replace the 

Toussaint v. Martinnant , 2 T. R. 100. stock and pay the intermediate dividends, 

There the surety took a bond from the and the former agreed, in the first instance, 

principal. So where a sum is due for and before they claimed the stock, ad- 

freight and demurrage under a specialty versely ±0 tender a proof on the estate of 

contract, the plaintiff cannot recover in the party who had fraudulently transferred 

indebitatus assumpsit . A tty v. Parish , it, and had received one payment of Btich 

1 N. R. 104. But a freighter may recover dividends# but had refused to tedner the 

against ship-owners for negligence, al- proof; held that the Bank were entitled 

though the captain (one of the ship-owners) to avail themselves of the agreement, as a 

has entered into a charter-party under seal suspension of the plaintiff’s right to sue, 

with the plaintiff. Leslie v. Wilson, 3 B. until they had performed their part of the 

' & B. 171. For ship-owners are charge- stipulation. Straqeyv, Bank qf England, 

able upon their general liability in respect 6 Bing. 754 ; and see Longridge v. Bor - 

of the duties which belong to them as such, ville , 5 B. & A. 117. Action by the 

and which are not inconsistent with the drawer against the acceptor of two bills, 

charter-party. The only exception to the the latter, upon an arrangement, assigned 

rule is an action of debt for rent, and that certain property as a security for certain 

rests on the consideration that by the da- sums then due, as well as for future de- 
mise an interest in the land passes. 1 N. R. mands, with a power of sale after six 

104. And vide Hardr. 332; Warren v. months’ notice ; held that it could only be 

Consett, 8 Mod. 107 ; Com. Dig. tit. considered a collateral security, and did 

Pleader, [O.] 15; Kemp v. Goodall, not suspend the personal remedy. JSmes 

1 Salk. 277. Hence in an action for rent v. Widdotcson , 4 C. & P. 151. Upon an 

due under a demise by deed, nil debet is a agreement with their general creditors, 

good plea. Ib . Where the obligor of a the defendants surrendered all their Btock 

respondentia bond, by indorsement upon to trustees, and agreed to execute a con- 
it agreed to pay the money to any assignee, veyance of all th^ir estate, the trustees 

it was held that an assignee might maintain entered on the management and paid divi- 

indebitatus assumpsit. Fenner v. Hears, dends to the amount of 10 s. in the ponnd ; 

2 Bl. 1269. But this has been doubted by the defendants afterwards being called upon 

Lord Kenyon, in Johnson v. Collins , 1 East, to execute the conveyance, required that it 

104 ; and Bayley, J. lyhite v. Parkins, should contain a general release from the 

12 East, 582. But where there is a sub- creditors, and deeming the one inserted in- 

sequent parol agreement not inconsistent sufficient, refused to execute; but all the 

with the deed, and founded on a sufficient creditors had not then executed it ; and 

consideration, assumpsit lies. See Leslie before an adjourned meeting was held to 

v. Be la Torre, cited 12 East, 583 ; White obtain such execution, the plaintiff com- 

v. Parkins, 12 East, 578. A guarantee menced his action; held that the agree- 

by the deed of a third person is no merger. znent, purporting to contemplate a suspen - 

White v. Cuyler , 1 Esp. C. 200 ; 6 T. R. sion of the right of action by the creditors 

176.' until a final meeting and execution of the 

( 0 ) Where the defendant hired 8 carriage instrument by the creditors, and refusal by 
of the plaintiff for a certain time, and before the defendants, the creditors were not rc- 

it had expired sent it back ; held that if mitted to theirformer rights, and the action 

the plaintiff sold it within that time, it was therefore premature. *Tatlockv.Smit k, 

would have been a rescinding of the con- 6 Bing. 339. 
tract, and he could not be entitled to the 
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horse hired by the defendant for a journey died on the journey, without the 

defendant’s fault (r). • • 

He may show that no consideration ever existed ; or that it has wholly failed 
through the negligence of th^ plaintiff (*) ; or wgs insufficient in law (t), or 
illegal (u) ; or, lastly, he may prove that the promiseehas been performed, 
as by payment (x), or the delivery of the thing contracted f<*r(y). 


(r) Gilb. Law of Ev. 187 ; Tri. per Pals, 
399. Secus 9 where performance was im- 
possible at the time of the promise. Com. 
Dig. Action on the Case on Assump- 
sit, [GJ; and see Com. Dig. Condition, 
[D.] 1. And a plaintiff cannot show that 
performance of the consideration became 
impossible by the act of God. Ibid . If 
the condition of a feoffment be impossible 
at the time of making, and precedent, the 
estate does not vest; if subsequent, the 
estate becomes absolute. If a condition 
subsequent on the feoffment be possible 
at the time of the feoffment, but afterwards 
become impossible, the estate is absolute, 
for it has vested ; secus , in the case of an 
obligation, which is executory. Co. Litt. 
20 G. A condition to create an estate is to 
be construed according to the intention of 
the parties ; to destroy an estate, is to be 
construed strictly. 1 Ins. 219 b. ; 3 B. Sc 
C. 246. 

(*) See tit. Goods sold and deli- 
vered. — Negligence. — Work and 
Labour. Grimaldi v. White 9 4 Esp. C. 
95. Hasten v. Butter , 7 East, 479. Farns- 
worth v. Garrard , 1 Camp. 48. Fisher 
v. Sa/nuda, Ibid. 190. Lewis v. Cosgrave 9 
2 Taunt. 2. The inference from these cases 
seems to be, that where a contract is made 
for a specific thing, at a specific price, and 
the contract be not performed, the party 
must either rescind the contract in toto 9 
or pay the price ; but that where there is 
no specific contract, and the plaintiff pro- 
ceeds on a quantum meruit , he must re- 
cover according to the value of the work, 
or the article to the defendant ; and con- 
sequently where there has been no bene- 
ficial service, he is not entitled to recover 
anything. In Boffey v. Smith , 6 C. & P. 
662, it was held that the defendant in an 
action of indebitatus assumpsit , was not 
at liberty, under the plea of non-assumpsit 9 
to show that the goods were of no value ; 
tamen qu , for in such a case the plea is to 
operate as a denial of the tnatters of fuet, 
from which the contract may be implied 
by law. In the case of Fowler v. Marh- 
selly York Summer Ass. 1836, Parke, B. 
admitted evidence of negligence in defence 
of an action of indebitatus assumpsit for 
work and labour under this plea. Where 
the action is on a special contract, the 
want of consideration is not, it seems, ad- 
missible under this plea. Passenger v. 
Brookes , 1 Bing. N. C. 587 ; but see Ben- 
nion v. JDavison 9 & M. Sc W. 179. In an 
action for contribution by one joint owner 
of a ship against another, to recover a por- 


tion of damages recovered by a third person 
against the plaintiff for the recovery of the 
value of goods sent by the ship, the defen- 
dant may show, under the general issue, 
that the goods were lost and damages 
incurred through the misconduct of the 
plaintiff. Gregory v. Hartnall 9 1 M. Sc 
W. 183. Under the same issue, the de- 
fendant may show thpftr the goods were not 
equal to the warranty. JDicken v. Neale 9 
1 M. & W. 556. Ghrounsell v. Lambe 9 1 

M. Sc W. 352 ; or that the work was done 
under a special contract, under which 
nothing is due. Jones v. Nanny , I M. 6c 
W. 333. 

(t) The receiver of the wife’s estate, by 
the direction of the husband, but without 
the wife’s authority, accepted a bill for the 
husband’s debt to the drawer, and being 
afterwards called upon by the husband and 
wife to pay over to them the rent received, 
when the bill became due having refused 
to pay it, unless the plaintiff would give 
him an indemnity for being reimbursed by 
the husband and wife, which was accord- 
ingly given ; the bill not being ultimately 
paid, held, that to avoid circuity of action, 
the drawer could not maintain the action. 
Carr v. Stephens 9 9 B. Sc C. 758. 

(w) Supra 9 63. Every such defence 
must be specially pleaded ; as that the 
work and labour were illegal. Potts v. 
Sparrow 9 1 Bing. N. C. 594 ; 3 Dowl. 
P. C. 630. Marten v. Smith , 4 Bing. 

N. C. 436. So where a contract is made 
void by statute. Barnett v. Glossop, 
3 Dowl. P. C. 625; 1 Bing. N. C. 633. 
But it seems that the want of a sufficient 
memorandum of the contract may be ob- 
jected under the general issue. Johnson 
v. Dodgson, 2 M. & W. 653. JElliott v. 
Thomas , 3 M. & W. 170. 

(or) By a late rule of pleading, T. T. 1 
Viet., it is ordered that payment shall not 
be allowed in any #ase to be given in evi- 
dence, in reduction of damages or debt, 
but shall be pleaded in bar. , 

( y ) B. N. P. 152; Salk. 140; Ld. Ray. 
566. Although it was once held that per- 
formance must be pleaded. Ibid* ; and 
1 Mod. 210. See tit. Payment. So it 
is a defence that the amount has already 
been recovered in a former action ; or that 
the plaintiff, in a former action where he 
was defendant, might have availed him- 
self of his present claim in diminution of 
damages. Hirst v. Atkinson^ 2 Camp. 63 ; 
see Hasten v. Butter , 7 East, 479. A 
consignee is not liable for the delay of the 
vessel, if he cannot get his goods because 
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Defence — The defendant cannot give evidence of any matter which arose after 

damages. the comn|encement of .the action, not even payment of the debt and 
costs, except for the purpose of diminishing the damages, which in such 
case would be merely non^nal (z). # So for tfce same purpose he may give 
in evidence any othor payment (a). The Statute of Limitations will be no 
bar under this#ssue, although it appear from the plaintiff’s own showing, 
or even from the declaration itself, that the cause of action did not arise 
within the six years ( b ). 

The fact that others who are not joined contracted jointly with the de- 
fendant, is available by plea in abatement .only ; if it be proved it shows no 
variance ; for it is still true as alleged, that the defendant undertook and 
promised (c). 

The evidence under the pleas of a tender of the money before action 
brought; the Statute of Limitations; a set-off; payment; infancy (d); 
coverture (e), willoe afterwards considered. 

ATTAINDER OF FELONY (/). 

Is pleadable in bar against a demand accruing after the attainder ( g )• 
The proof is by the record of the judgment (A). For the effect of an 
attainder as to competency, see title Infamous Witness; and see also 
tit. Certificate. 

ATTORNEY. 

Proof that In an action by an attorney for slandering him in his profession, he may 
the plaintiff prove that he is an attorney by means of an examined copy of the Roll of 
ney 11 attor " Attornies (£), or by the book of admissions from the Master’s Office (A). 

But it is sufficient to prove that he has acted as an attorney of the court of 
which he is alleged to be an attorney (l). It is not necessary to prove that 
he has taken out his certificate ( m ). And if the defendant’s words assume 

another's goods prevent him; but where see Gilb. L. Ev. 189; Vent. 52; and see 
the delay is occasioned by his own default, B. N. P. 152. 

It is no answer to the claim for demurrage (d) The evidence applicable to these 
that other consignees have already paid will be considered under those respective 
to a larger amount for the same period. titles. 

Dobson v. Droop, 1 M. ft M. 441. In (e) See Husband and Wife. 

an action on the charter-party for not (f) The stat. 54 Geo. 3, c. 145, takes 
taking a full cargo, which appeared to away corruption of blood as a consequence 
have arisen from waste of room in making of attainder, except in high and petit 
the arrangements for stowage, which treason, murder. • 
varied from that stipulated by the charter- ( g ) Bullock v* Dodds, 2 B. ft A. 273. 

party; but one of the plaintiffs and their ( h ) Vide Vol. I. and Index, tit. Judg- 

broker, who managed the business, were ment. 

present at the time, and allowed the ex- (t) 4 T. R. 366. When an attorney is 
pense to be incurred without making any admitted and takes the oath, he subscribes 
objection; held that they were not entitled his name upon the roll. 2 Esp. C. 526. 
to recover. HovUl v. Stephenson, 4 Carr. (A) This contains the names copied 

ft P. C. 470. from the original roll, and is admissible 

(z) Holland r. J ourdain, Holt's C. 6. for the purpose of such proof upon an in- 

After money has been paid without a rule dictment for peijury. B. v. Cross ley, 2 

of court, the defendant cannot try the Esp. C. 526. 

merits, and the costs inevitably follow. (1) Berryman v. Wise, 4 T. R. 366. 

Per Ld. EUenborough. Atkinson v. Thom* (m) Jones v. Stevens, 11 Price, 235. 

ton, 1 Camp. C. 559, n. And the court were of opinion that al- 
ia) B. N. P, 163 ; 2 Lev. 61. But the though the plaintiff had, previously to the 

payment of must be pleaded; see the new libel and the action, omitted to take out 
rule, supra, 105, note (a?). his certificate for one whole year, during 

S B* N. P. 152; 1 Will. Saund. 283, which he continued to practise, he still so 

; lb. voL 2, 63, (a) ; Salk. 278. far retained his character of an attorney 

(c) 1 Will. Saund. 281, note (4) ; but as to be entitled to recover in respect of a 
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that the plaintiff is an attorney, it operates as an admission that he is so, 
and supersedes the necessity of other proof (ft). * 

In an action by an attorney on his bill ( 0 ), he must prove ( p ) his Proofs in 
retainer (q) by the defendant ; # which mqgf be proved by evidence that the actions 
defendant attended at the plaintiff’s office, and gave directions from time for C08ts * 
to time whilst the business was going on. Undertaking to pay what is due 
is an admission of a retainer ; and therefore in an action on the bill, the 
production of the Judge’s order for taxation, the defendant’s undertaking, 
and the master’s allocatur , is sufficient evidence of the fact. He should Business 
next prove that the business was done as stated in the bill, which is usually done ’ 
proved by a clerk or other agent who was concerned in the manage- 
ment of the suit or business, without proving the bill item by item(r). 


libel published against him in that capa- 
city, although he could maintain no action 
for fees, and was subject to penalties under 
the s tat. 37 G. 3, c. 90, ( tamen queer e ). 
At all events it would be insufficient, as 
in that case, merely to show the omission 
to take out the certificate, without evidence 
to negative a readmission. Pearce v. 
Whale, 5 B. fie C. 38 ; where the point was 
ruled in au action by the plaintiff, as an at- 
torney, for fees. 

(») P. C. Ib. Where the plaintiff al- 
leged generally that he was an attorney, 
and declared for the words, u he is a petti- 
fogging, blood-sucking attorney,” proof of 
the words was held to be sufficient, with- 
out any evidence of attorneyship. Arm- 
strong v. Jordan, cor. Hullock, B. Carlisle 
Surnni. As. 1826. 

( 0 ) Indebitatus assumpsit lies for fees 
against a third person who has retained 
the plaintiff as an attorney. Sands v. 
Trevilian, Cro. Car. 194. Ambrose v. 
Roe , Skinn. 217. Though the business 
has been transacted in another Court. 
Thursby v. Warren , Cro. Car. 159. But 
a solicitor on the equity side of the Ex- 
chequer is not entitled to practise in Chan- 
cery ; and it seems that a solicitor in 
Chancery cannot authorize a solicitor on 
tlie equity side of the Exchequer to prac- 
tise there in his name. • Vincent v. Holt, 
4 Taunt. 452. But an attorney may re- 
cover the costs of a commission of bank- 
rupt, though he be not a solicitor in 
Chancery. Wilkinson y. Higgell, 1 B. Sc 
C. 158. Although an attorney may, it 
seems, practise in another court, in the 
name of, and with the consent of, an at- 
torney of the latter court, he cannot do so 
in his own name. Latham v. Hyde , 1 C. 
fic M. 28 j 3 TJr. 143. But see Vincent 
v. Holt , 4 Taunt. 452. Where several 
sued as attornies of the Palace Court, and 
if appeared that but one of them was an 
attorney of that court, it was held that 
they could not recover. Arden v. Tucker , 
1 M. & R. 191 ; 6 C. & P. 258. 

(p) That is in an action of indebitatus 
assumpsit, which sis the usual form, and 
when the general issue has been pleaded. 

(q) An attorney made an agreement 


with his client to corytact all his suits in 
consideration of the client giving to him 
exclusively the drawing of his leases, it 
was held, that the breach of this agree- 
ment would not enable the attorney to 
recover on bis bill, he must either pnt an 
end to the agreement, or sue for a breach 
of it. Parker v. Harcourt, 5 Esp C. 
249. A declaration by the plaintiff’s 
clerk on a taxation of costs, that the 
attorney undertook the cause gratis, is 
evidence for the defendant in an action by 
the attorney. Asfrfbrd v. Price , 3 Starkie's 
C. 135. Queer e, whether an attorney can 
legally guarantee the petitioning creditor 
against the costs of the commission, on 
condition of being employed as solicitor 
to the commission. Gillet v. Rippon , 
1 M. & M. 406. And see Murray v. 
Reeves , 8 B. & C. 421. An agreement to 
pay at a certain specified rate is not bind- 
ing upon the client ; at all events it is not 
conclusive. Hr ax v. Scroope , 2 B. 6c Ad. 
581. In order to entitle the attorney to 
proceed in the action for costs, after the 
debt has been settled without his inter- 
vention, he is bound to make out a clear 
case of collusion between the plaintiff and 
the defendant, to deprive him of such costs ; 
where there was only a ground for suspi- 
cion, the Court stayed the proceedings, 
but without costs. Nelson v. Wilson, 6 
Bing. 568. Where the defendant alone 
employed die plaintiff in suing out a com- 
mission of bankrupt on the petition of a 
third person who never employed him in 
it, the defendant «is alone liable to the 
plaintiff. Pococh v. Russell, 4 C. fie P. 
14. Where the commission had not been 
proceeded in, nor anything received under 
it, held that the attorney was entitled 
to recover his charges against the cre- 
ditor employing him. Pococh v. Rus- 
sell, 1 M. & M. 357. Where one attorney 
does business for another, the ordinary 
implication is that credit is given to 
the latter, and not to the client ; although 
the business was known to have been done 
on behalf of the client. Scrace v. Whit- 
tington, 2 B. fic C. 11. 

(r) Phillips v. Roach , 1 Esp. D. N. P. 

10 . 
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of If the charge be not for business done in court, evidence must also be 
given o( the reasonableness of the charges (s) ; but if it be for business 
dpne in court, he must (f) prove the delivery of a bill to the de- 
fendant (w) according to the statpC^)* or that he left one at his dwelling- 


(*) It is notahowever unusual to give 
evidence of the reasonableness of the 
charges, although the bill be for business 
done in court; and I have known such 
evidence to be required. 

( t ) Such evidence is unnecessary, unless 
the plea deny the delivery. Moor v. Dent , 

1 M. & R. 462 ; Robinson v. Roland , 6 
Dowl. 271 ; Lane v. Glenny , 7 Ad. & Ell. 83. 

( u ) Where there were two defendants 
not partners, held to be sufficient to de- 
liver the bill to thfe^ne who managed the 
business. Finchett v. Howe , 2 Camp. 
277. Per Ld. Elienborough, C. J. 1 Camp. 
438 ; and semble , that it would be insuffi- 
cient to deliver it to the party who did 
not intermeddle. 2 Camp. 277. Where 
several parties have a joint interest in 
resisting a claim for tithes, though their 
individual interests be separate, and jointly 
retain an attorney, the delivery of the bill 
to the party who actually retains him is 
sufficient. And see further as to a joint 
retainer. Hildeys v. Gregory , 1 C. & P. 
027 ; Oxenham v. Lemon y 2D.&R. 461. 
See Snowden v. Skee, I Camp. 437. 
Where a party in a cause changed his 
attorney pendente life, and the second at- 
torney obtained an order for the delivery 
to him of a bill signed by the first, it was 
held that such delivery was a delivery to 
the party charged, within the words and 
meaning of the statute. Vincent v. Slay - 
maker , 12 East, 372, by three of the 
judges; Ld. Elienborough, C. J. dis - 
sentient e. The showing and explain- 
ing the bill without a delivery 1 b in- 
sufficient. Crowder v. Shee, 1 Camp. 437. 
Personal service is not necessary; a re- 
delivery to an agent appointed for the 
purpose is sufficient. Finchett v. Howe , 

2 Camp. 277. As to the attorney of the 
party, Warren v. Cunningham , Gow. 71. 
Vincent v. Slay maker, 12^ East, 372. 
Where a bill has been delivered contain- 
ing taxable items, the unreasonableness 
of the charges cannot in strictness be 
disputed on the trial. a Anderson v. May, 
2 B. &P. 237. Lee v. Wilson , 2 Chitty’s 
R. 65. But it is not unusual to give such 
evidence* 

(x) 2 G. 2, c. 23, s. 23 ; which enacts 
that no attorney or solicitor in any of the 
courts aforesaid (viz.. any court of record 
in England, wherein attomies have been 
accustomably admitted and sworn,) shall 
commence or maintain any action, &c. for 
the recovery of any fees, charges, or dis- 
bursements at law, or in equity, until the 
expiration of one month, or more, after 
such attorney, &c. shall have delivered 
unto the party or parties to be charged 
therewith, or left for him, &c. at his, &c. 


dwelling-house, or last place of abode, a 
bill of such fees, &c. written in a copamon 
legible hand, and in the English tongue 
(except law terms, and the names of writs), 
an<l in words at length, except terms and 
sums ; which bill shall be subscribed with 
the proper hand of such attorney or soli- 
citor respectively. The month is to be 
reckoned exclusively of the days on which 
the bill is delivered and action brought. 
Blunt v. Heslop, 8 Ad. & Ell. 577. This 
statute extends to business done at the 
quarter sessions. Clark v. Donovan , 5 
T. R. 694 ; Ex parte Williams, 4 T. R. 
496 ; Silvester v. Webster , 9 Bing. 388 ; 
although attornies be not admitted there 
contrary to the ruling of Buller, J. in 
Stephenson v. Taylor, York Summer 
Assiz. 1786. To a charge for a dedimus 
potestatem, ex parte Prichett, 1 N. R. 
266 ; or warrant of attorney with a view 
to business in court, under the head of 
“ fees at law.” Sandon v. Bourne, 4 
Camp. 68. But see Burton v. Chatterton, 
3 B. & A. 488; Weld v. Crawford , 2 
Starkie’s C. 538 ; Wilson v. Gutteridge , 

3 B. & C. 157. For business done in the 
Insolvent Court. Smith v. Wattleworth , 

4 B. & C. 364. In the County Court. 
Wardle v. Nicholson, 4 B. & Ad. 469; 1 
N. & M. 356. In a criminal suit in the 
Great Sessions in Wales. Lloyd v. Maund, 
6 Tidd^j330. For drawing an affidavit of 
debt and getting it sworn. Winter v. 
Payne, 6 T. R. 645. Obtaining the Chan- 
cellor’s signature to a bankrupt’s certifi- 
cate. Collins v. Nicholson , 2 Taunt. 321. 
See Ford v. Webb, 3 B. & B. 241. At- 
tending at a lock-up house, procuring the 
defendant’s release, and filling up a bail 
bond. Fearne v. Wilson, 6 B. & C. 87. 
Attesting a replevin bond. Wardle v. 
Nicholson, 4 B. & Ad. 469 jlN.&M. 356. 
Attending bail and endeavouring to arrange 
and procure v < cognovits . Watt ▼. Collins, 
1 R & M. 284. Charges for attending 
and advising steps in a suit which has 
been brought against his client are taxable, 
and bring the whole bill within the effect 
of the statute of 2 Geo. 2 ; the advance of 
money to the client to pay the costs of 
such suit does not vary the case. Smith 
v. Taylor , 7 Bing. 259, ahd 5 M. & P. 66. 
(diss. Alderson, J.) To money paid by 
the attorney on a judgment against his 
client. Crowder v. Shee, 1 Camp. 437. 
It has even been held, that if any one of 
the items in the bill relate to business 
done in court, the plaintiff cannot recover 
as to items which are not within the 
statute, but which are*connected with his 
professional capacity, unless he prove the 
delivery of a bill. Winter v. Payne, 6 T. 

R. 645. 
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house (y) or last place of abode (*), subscribed by him, one month (a) or 


( y ) Leaving at the counting-house is 

not a good delivery. HUl v. Humphreys , 
2 B. Sc P. 343. » 

( z ) It is not sufficient to show that the 
bill was delivered at a particular place, 
without evidence that it was the defen- 
dant’s place of abode ; and that the defen- 
dant afterwards delivered it to his attor- 
ney’s clerk. Eicke v. Noakes, M. & M. 305. 
But it is sufficient to show that it was left 
at the last known place of abode, and it is 


not sufficient for the defendant to show 
a change of abode without also showing 
a later known place of abode. Wadeson 
v. Smith, 1 Starkiejp C. 324. 

(a) A lunar month sufficient. Hurd v. 
Leach, 5 Esp. C. 168. By ftiC uniformity of 
process Act, 2 W. 4, c. 39, s. 11, the issuing 
of the writ is for all purposes the com- 
mencement of the suit. Alston v. Under- 
hill f 1 C. Sc M. 492. See tit. Timb. 


R. 645. Hill v. Humphreys, 2 B. & P. 
343. But although the bill contains items 
not specified according to the statute, he 
may recover in respect of a portion of his 
bill as to which the provisions of the 
statute have been complied with. Wal- 
ler v. Lacy, 1 M. Sc G. 54. The bill 
ought to contain the whole charges, one 
containing only the items of the extra 
costs, and omitting the items of taxed 
costs received from the other side, is not 
a compliance with the statute. Ib. But 
where no bill has been delivered, although 
the plaintiff cannot recover costs out of 
pocket, he may recover in respect of mere 
conveyancing business, per Lord Kenyon. 
Miller v. Towers , Peake’s C. 102; and 
per Ld. Eldon, in 2 B. Sc P. 345. So, 
where an attorney bad not delivered any 
bill, but merely particulars of demand 
under a judge’s order, held, that he was 
entitled to recover for monies paid to his 
client’s use, having no reference to his 
business of an attorney, although the par- 
ticulars contained some taxable items. 
Mowbray v. Fleming , 11 East, 285. Weld 
v. Craiqford, 2 Stark ie’s C. 538. An attor- 
ney cannot split his demand, and thereby 
exempt part of it from taxation ; where 
therefore a second bill containing items 
not taxable, was found not to have been 
delivered a month before the action, it was 
held that he could not recover. Thwaites 
v. M acker son , 1 M. & M. 199; Sc 3 C. Sc 
P. 341. But an attoAey may recover 
for money lent on a distinct occasion, 
and not being disbursements in the cause. 
Hemirtg v. Wilton, 1 M. Sc M. 529 j 
Sc 4 Carr. Sc P. C. 318. Although his 
bill has been regularly delivered accord- 
ing to the statute. And see Hill r. 
Humphries, 2 B. Sc P. 343 ; Benson v. 
Garcia, Esp. C. 149. This rule seems 
however to be subject to the proviso, that 
the distinct and untaxable items have ho 
reference to the plaintiff’s professional 
character. An attorney not having de- 
livered any bill before action brought, and 
delivered particulars containing some tax- 
able items, it was held that he could 
not recover in respect of items not tax- 
able, but which was due In respect of 
business done, as Aoney paid to his clients 
use in his character of an attorney. War- 


Ole v. Nicholson, 4 B. A Ad. 469 ; 1 N. Sc 
M. 356. Business dpne by an attorney 
for assignees, the greater part of which 
relates to proceedings "under the commis- 
sion, is not within the 2 Geo. 2, c. 23, a. 
23 ; charges also for attending to advise 
with the solicitor of a creditor as to 
opposing the bankrupt’s discharge from 
custody, and a like charge as to opposing 
his discharge under the Insolvent Act, are 
not taxable charges within the Act ; pro- 
ceedings in bankruptcy are not proceed- 
ings in equity within the statute. Crow- 
der v. Davies, 3 Y. & J. 433. The statute 
does not extend to mere charges for con- 
veyancing. Hill v Humphreys, 2 B. 8c 
P. 345 ; B & P. 145. Nor to a charge 
for searching at the Judgment Office, 
whether issues had been copied or dock- 
etted, or satisfaction entered on the roll. 
Fenton v. Corria, 1 R. Sc M. 262. Nor 
to business done in the House of Lords 
upon an appeal. Williams v. Odell, 4 
Price, 479. Or in the Middlesex Court of 
Requests, Beche v. Wells, 1 C. & J. 75. 
Nor to business done under a commission 
of bankruptcy. Crowder v. Davies , 3 Y. 
& J. 433. Hamilton v. Jones, 4 M. & 
P. 869. Nor to a payment of debt and 
costs by an attorney, who has put in bail 
for the defendant, and paid such debt and 
costs without having them taxed, and 
without making any charge for his own 
labour . Pr other o v. Thomas, 6 Taunt. 
106 ; tamen qu . for the statute uses the 
term disbursement as well as fees ; and 
see Crowder v. Shee, 1 Camp. C. 437; 
nor to a charge for preparing an affidavit 
of a petitioning cr|di tor’s debt (which is 
not sworn), and bond to the Chancellor. 
Barker v. Chatterton , 5 B. & A. 686; in. 
which case the court questioned the de- 
cision in Sandon v. Bourne , supra ; secus , 
( semble ) had the affidavit been sworn. Ib, 
Where the bill contained abbreviations of 
whose meaning thefe could be no doubt, 
it was held to be sufficient to enable the 
plaintiff to recover. Fraud v. StiUard , 
4 C. & P. 51 ; and see Reynolds v. 
Casswell, 4 Taunt. 193. Where the bill 
charged for attendances on particular days, 
and at the end a charge.for t( several at- 
tendances,” the Judge directed the latter 
to be deducted. JRotcson v. Earl, 4 C. 
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of more previous to the commencement of the suit. It is sufficient to 
show that the bill was left at the defendant’s last known apparent place 
of abode at the time when the bill was delivered (A), although the de- 
fendant prove that he had another known place of abode subsequently 
to the delivery of tjie bill. It must be proved that the bill was left with 
the client, aijd not taken back again (c). Where a bill was produced, 
with an indorsement upon it in the hand-writing of a deceased clerk 
of the plaintiff, whose duty it was to have delivered the bill, purporting 
that he had delivered v a copy on a particular day, and the indorsement 
was proved to have existed at that date, it was held that the entry was 
evidence of the delivery of the bill(rf). It is unnecessary for an 
executor or administrator to prove the delivery of a bill for business done 
by his testator or intestate ( e ) ; so where the defendant is also an at- 
torney (f)y or where the plaintiff sues as the assignee of an insolvent 
attorney (g): nofc* is such proof necessary where the attorney sets-off the 
amount of his bill ; it should not, however, be produced at the trial by 
surprise, but be delivered time enough for the plaintiff to have it taxed 
before the trial (A). The bill may be proved by a duplicate, original, or 
copy, without notice to produce the one delivered (i), provided proof be 
given that it was signed by the plaintiff. A mistake in the date of the 
items, which does not mislead the plaintiff, will not vitiate the delivery (A). 

It was held that an action might be maintained by a solicitor against an 
assignee for business done under a commission of bankruptcy, although the 
bill had not been taxed by a master in chancery, under the stat. 5 Geo. 2, 
c. 30, s. 45 (Z). 


& F. 44. An item of costs charged to 
have been paid according to the allocatur , 
but not stated in detail, is not sufficiently 
described, but the plaintiff i9 not precluded 
by the misdescription from recovering the 
residue of the bill, J Drew v. Clifford , 1 
It. & M. 280. S^e the statute, 3 J. 1, c. 7, 
S. 1, and J Brooks v. Hague, T. Ray, 245; 
Clark v. Godfrey , Str. 633; Milner v. 
Crowdall , 1 Show. 338. It seems that 
the name of the court need not be stated 
in the bill. Frowd v. Stillard , 4 C. & P. 
612 ; Reynolds v. Caswell , 4 Taunt. 103. 
Where attornies sue as partners, a bill 
signed in the name of the firm is suffi- 
cient. Smith v. Jago, 1 C. & J. 542. In 
assumpsit by the plaintiff, as attorney and 
agent for the defendant, a country client 
of the plaintiff, for work and materials, 
and for fees, &c. ; hehl, that the plaintiff 
was not the attorney of the defendant 
within the statute requiring the delivery 
of the bill a month before action; but the 
court would not limit the term * monies 
in the first eount mentioned ” to the fees. 
Hill v. Weight, 5 8. c. 662. 

(6) Wadeson v. Smith, 1 St&rkie’s G. 
354. 

(c) Brooks v. Mason, 1 H. Bl. 290. The 
object of the statute is, that the defendant 
shall have due time to consider the charges. 
Ib. It is not sufficient that the client ac- 
quiesce in the reasonableness of the charges. 
Crowder v. Shee, 1 Camp. 437. 

(4) Campneys v. Peck, l Starkie’s C.404. 


( e ) 1 Barnard, K. B. 433 ; Andr. 276 ; 
1 Tidd, 316. Barrett v. Moss , 1 C. & P. 2. 

(f) Although the business was done be- 
fore the defendant became an attorney. 
Ford v. Maxwell , 2 H. B. 689; 12 G. 2, 
c. 1 3. ^Bridges v. Francis , Peake’s C. 1 ; 
1 Esp. C. 221. Wildbore v. Bryan, 8 
Price, 677. And such a bill is not within 
the st. 3 J. 1, c. 7, s. 1. Sandys v. Horn- 
by, 1 M. & Ry. 33. So agents are not with- 
in the statute. Ib. and Jones v. Price, 
car. Lee, C. J. 1748, Sel. N. P. 163. Hill 
v. Sydney , 7 Ad. & Ell. 956. 

(g) Lester v. Lazarus ,2 C. M. & R. 665. 
So in case of a set-off it has been»held to 
be sufficient to deliver it to the plaintiff 
in time to have it taxed before the trial. 
Martin v. Winder, Doug. 199, n.; but see 
Bulman v. Burkett , 1 Esp. C. 449. 
Where Lord Kenyon intimated that in 
such case a written notice is necessary ; and 
see also Murphy v. Cunningham, contra, 

(A) Dougl. 199 ; 1 Esp. C. 499 ; 1 Tidd, 
318. Bulman v. Birket , 1 Esp. C. 449. 

(») Anderson v. May, 2 B. St P. 237. 
And see Jory v. Orchard, 2 B. & P. 39. 
Philipson v. Chase, % Camp. 110. Colling 
v. Trewicke, 6 B. & C. 394. Fyson v. 
Kemp, 6 C. & P. 72. Vide supra, Vol. 

I. and Ind. tit Instrvkbntary Proof; 
and infra, tit Notice. 

(A) Williams v. Barber, 4 Taunt. 806. 
(0 Tarn v. Heys, 1 Starkie, 278. See 
Arrowsmith v. BarffM, Ib. in note; 2 
Camp. 277. 
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It is a general rule in such cases that the bill cannot be taxed at the Delivery of 
trial, for the defendant might have had it taxed previously, and his delay a 
for the space of a month before the commencement of the'action is evidence 
of his acquiescence ( m ). It is sufficient to give in evidence a Judge’s order 
to tax the bill, the defendant undertaking to pay what # should appear to be 
due on the master’s allocatur thereon (n). The delivery of | former bill is 
conclusive evidence against any increase of charge in a subsequent bill, 
on any of the items contained in it, and is strong presumptive evidence 
against any additional items (o) ; but it will not estop the plaintiff from 
proving that in fact he had transacted other business for the defendant. 

An admission by the defendant of the delivery of the bill to enable the 
attorney to prove it under the defendant’s commission, does not afford such 
a presumption as to dispense with proof in an action of the delivery re- 
quired by the statute, no such delivery being necessary to enable him to 
prove his bill under the commission (p). 

The plaintiff must also prove that the action was not commenced till a 
month after the delivery of the bill, by the production-^ the writ, or by the 
Nisi Prius record ( q ). 

The contract to conduct a suit is entire, and where the suit has ended 
within six years, the Statute of Limitations will not bar the demand for 
such business as was done more than six years ago (r). 

The defendant may insist (under a proper plea) in bar of the action that Defence, 
the plaintiff, at the time the business was done, was disqualified from 
practising as an attorney, by having omitted to take out his certificate for 
one whole year (s). 

It has been doubted whether the defendant can set up the plaintiff’s 
negligence, however gross, as a defence to the action (f); there seems, 
however, to be no reason to except this case from the operation of the gene- 
ral rule now established, that a plaintiff shall not be allowed to recover in 
respect of services so negligently rendered that the employer has derived 
no benefit from them (u). 


(to) Williams y. Friths Doug. 197. 
Hooper v. Till , lb. 198; Barnes, 124; 1 
Tidd, 31 7. Anderson v. May, 2 B. & P. 
237. But the bill may Jbe taxed at any 
time before verdict or judgment. Bel. 
N. P. 166, cites Shaw v. Pickering , Doug. 
198, in not. 

(n) Lee v. Jones , 2 Cbrap. 496. As to 
taxation, where the attorney pays proctor’s 
fees in Ecclesiastical Court. Bee Franklin 
v. Featherstonhaugh , 1 A. & E. 475. 

(o) Loveridge v. Botham , 1 B. Sc P. 49. 

(p) JEicke v. Nokes, 1M.&M. 303. 

( q ) See Writ. — Commencement op 
Action. Webb v. Prickett, 1 B. & P. 263. 

(r) Harris v, Osborne , 2 C. & M. 029. 

(s) Under the st. 37 G. 3,c. 90. But It 
would not be sufficient to show that he had 
merely neglected to take out his certificate, 
unless at the time a full year had elapsed. 
See Prior v. Moore, 2 M. & S. 605, where 
it was held that in such case the attorney 
might still sue by attachment of privilege. 

( t ) Tempter v, M‘ Lachlan, 2 N. R. 146. 
Pasmore v. Bimie , 2 Starkie’s C. 59. 

(u) See Famswdrth v. Garrard, ICamp. 
38; Dene w v. Daverell, 3 Camp. 451, 


Fisher v. Samuda , 1 Camp. 190 ; infra, tit. 
Work and Labour. It is a good defence 
to show that the costs sought to be reco- 
vered have been incurred through want of 
proper caution on the part of the attorney. 
As that they have arisen from his neglect 
to enter into the recognizances, and give 
the notice necessary, in order to appeal 
against a claim of tithes. Montriou v. 
Jqferys, 1 R. & M. 317 j 1C. & P. 113. 
Hopkinson v. Smith , 1 Bing. 15. Where an 
attorney had incurred expenses which were 
useless for the object in view, although 
done bond fide , held that he was not enti- 
tled to recover them from his client. Hill 
v. Featherstonhaugh , 7 Bing. 509. Entire 
items for useless work may be discarded by 
the jury. Shaw v. Arden, 228. And 
such evidence is admissible under the gene- 
ral issue. Hill v. Allen, 2 M. & W. 283. 
If other causes besides the defendant's 
negligence conduce to the loss of benefit, 
such negligence will not supply a defence 
to the action. Dax v. Ward, 1 Starkie’s C. 
409. It is no defence to snob an action 
that the plaintiff was instructed to put in 
a plea of abatement for delay, which he 
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The defendant may also show in defence, that the plantiff lives at a 
remote jjlace from that where the business ie conducted by his clerk (x). 
That by agreement the work was to be done gratis (y), or was not to exceed 
a certain sum(^). That the plaintiff has neglected to take out his certifi- 
cate (a). Biit he mgy recover in respect of business done at a time when 
he was uncertjficated, provided he take out his certificate before the end of 
a year after the expiration of the time to which the former certificate 
extended (6). 

It is no defence, under the plea of non-assumpsit, that one of the plain- 
tiffs was not admitted an attorney of such court (c); nor that no bill of 
costs has been delivered (rf) ; nor where the attorney acts as agent (e). 

An attorney receiving an offer of compromise, if not communicated to his 
client, goes on at his own risk, and cannot charge his client with subsequent 
costs ; bht as it^is his duty to communicate such offer, it will be presumed 
he did so unless She negative be shown ( f ). 

In an action against an attorney for misconduct, it must be proved that 
he is an attorney of the particular court, as alleged in the declaration (g). 
The retainer of the defendant by the plaintiff must also be proved. 

With respect to the misconduct of the defendant, and proof of the loss 
which has resulted in consequence, it is to be observed, that it is not every 
neglect which will subject the party to such an action. An attorney is 
only bound to use reasonable care and skill in managing the business of 
his client ; if he were liable further, no one would venture to act in that 
capacity (A). He is not liable, unless he has been guilty of crassa negli - 
gentia(i ). This, however, is usually a question of fact to be decided by a 

juj-y(A). 


neglected to do. Johnson v. Alston , 1 
Camp. 176. An attorney is entitled to 
recover in respect of preparing document, 
although its legality at the time was doubt- 
ful, and it turns out to be illegal. Polter 
v. Sparrow , 6 C. Sc P. 749. An attorney 
cannot abandon his client’s cause for want 
of being supplied with funds, unless he give 
reasonable notice to the client. Iioby v. 
Built, 3 B. A Ad. 350. And per Lord 
Eldon, C.,ln Cresswell v. Bryan , 14 Ves. 
271 ; see also 1 Sid. 31, Say. 173 ; secus, for 
reasonable cause and on reasonable notice. 
Vansandau v. Brown , 7*Bing. 402. Where 
he gave notice of giving up the papers, un- 
less supplied with funds, and did so; held, 
that he was justified, after such notice, in 
refusing to go on with the cause, and 
might recover for the business done. Row- 
son v. Rarle , 1 Mood. & M. C. 438. 

(ar) Taylor v. Qlaubrooke , 3 Starkie’s 
C. 76. Hopkinson v. Smith , 1 Bing. 13. 

(y) ASfford v. Price, 3 Starkie’s C. 
146. 

(*) Jons* v. Read , 5 Ad. A Ell. 629. 
(a) Pearce v. Whale , 6 B. & C. $8 ; 
infra, tit. Pkksumptiohs. 

(5) Bowler v. Broom, 2 Ad. & Eli IQ, 
(c) Bill v. Sydney, 7 B. & C. 956; 
under the statute, 2 G. 2, c. 23. 

{d) Lane v. Glenny, ? Ad, A Ell. 83. 
(*) Bill v. Sydney, ? B. A C, 966. 


(/) Sill v. Thomas , 8C.&P. 762. 

(g) As to this proof, see above, 106. It 
is said that a bill for business done in a par- 
ticular courtis not evidence that the party 
was an attorney of that court. Green v. 
Jackson , Peake’s C. 236. Sed qu . 

(h) Per Le Blanc, J. in the case of 
Compton v. C handles*, cited 3 Camp. 19. 

(i) 4 Burr. 2060. Per Ld. Ellenbo- 
rough, Baikie v. CJtandless , 3 Camp. 17 ; 
infra, note (a). 

(A) Reece v. Rigby, 4 B. A A. 202; 
Ireson v. Pear man, 4 B. & C. 709 ; where 
an attorney acts for both vendor and pur- 
chaser, it peems that a small defect in title 
is sufficient to render him responsible. It 
is the duty of an attorney to examine the 
original securities for money to be advanced 
by his client, unless he be expressly ab- 
solved by his client. Wilson v. Tucker, 3 
£tarkie'a C. 164. Although a party has 
undertaken to procure the attendance of a 
witness upon the trial, it is the duty of the 
attorney to ascertain that the witness is 
in attendance when the cause is called on. 
Reece v. Rigby, 4 B. & A. 202. Although 
it be no part of an attorney’s duty to know 
the legal operation of conveyances, yet it 
is his duty to take care that he does not 
draw wrong conclusions. And, therefore, 
where an attorney in stating a title to 
counsel on behalf of ancintended purchaser, 
instead of stating the deeds, states his owu 
conclusions, he does so at liis pcifl. In 
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Before the point had been fully settled that the grant of on annuity is Proof of 
void, unless the trusts of the annuity-deeds be recited ip the memorial, it negligence, 
was held that such an omission did not amount to prhnd facie evidence of 
gross negligence (I): It has been held that an action far negligence in con- 
ducting a suit against excise-officers, cannot be maintained if the seizure 
was lawful, since no damage can have been sustained (?«)» 

Where a declaration against an attorney for suffering the defendant in a 
former suit to be superseded, alleged that she was justly indebted to the 
plaintiff, and it appeared that she was a married woman, the plaintiff was 
nonsuited (w). 

In the case of J Russell v. Palmer ( o) 9 the Court held that the action lmd 
been well conceived against the defendant for negligence in omitting to 
cause one Steioart , against whom the plaintiff* ha<l recovered a judgment, to 
be charged in execution within two terms next after judgment. 

The evidence for the plaintiff in such cases must be regulated by the 
declaration which sets out the whole of the case. If he complain that he 
has lost the debt which wa9 due to him from the former defendant, he must 
prove the existence of the debt ; and if he has obtained judgment to recover 
it, he should prove the fact, if alleged, by an examined copy of the judg- 
ment-roll. If the former defendant has been arrested on mesne-process, the 
writ should be produced,, or an examined copy, if it has been returned, and 
the actual time of commitment may be proved by the books of the prison. 

The grounds of the discharge will be shown by means of the supersedeas , or 
order for the discharge. 

In such cases where the question is, whether the defendant has been 
guilty of gross negligence contrary to the known and usual practice, those 
who are conversant in the same kind of practice may be examined us wit- 
nesses on either side(p). 

If the ground of action be negligence in completing a conveyance, where 
there is a defect in the memorial of an annuity, in consequence of which it 
is set aside, the plaintiff, to prove the defect, after having proved the retainer 


such a case, where the attorney erroneously 
stated that Af. was tenant in fee, whereas 
another was tenant for life, and the counsel 
in consequence gave an opinion in favour 
of the title, which he would not have done 
had he been correctly instructed; it was 
held that the jury were warranted in find- 
ing for the plaintiff. Ireson v. Pekrman , 
3 B. & C. 799. In an action against an 
attorney for negligence in a former action 
brought by him for the plaintiff, against 
attorneys for negligence, in which he had 
been nonsuited for want of proper proof of 
a judgment as set out in the declaration, 
there being an ambiguity iu stating such 
judgment, whether it was stated as a direct 
allegation of a judgment on record, or only 
as a consequence of that negligence ; held 
that this was not to be considered as such 
gross negligence as would render the de- 
fendant liable $ held also, that his liability 
woold not be altered by his showing that 
he had consulted others, but must depend 
on the nature of the mistake, in a case 
where the law presumes him to have the 
requisite knowledge himself. Oodefroy v. 
J Dalton, 6 Bing. 4G0. Where ah attorney 

VOL. II. 


Improperly assumes to himself the character 
of a receiver, and neglects the duty there- 
of, he will be responsible (in equity) for uny 
rents lost by his neglect. Wood v. Wood, 
Russ. 558. So if he abandon a suit, and 
unnecessarily institute another, llie Court 
will take care that the client does not suffer. 
Ib. 

(l) 4 Burr. 2090. Per Ld. Ellenborough, 
Bakie v. C handles 3 Camp. 17. 

( m ) Aitcheson v. Mattock , Peake’s C. 
162. See A lexandtfr v. Macnuley , 4 T. It. 
911 ; also tit. Hherifp. 

(n) Lee v. Ayrton> Peake’s C. 34. 

<o) 2 Wils.*325. 

( [p ) 2 Wiis. 328. In the case of Pitt v. 
Yalden , 4 Burr. 2060, Mansfield, L» C. J. 
said (alluding to the case of Bussell v. 
Palmer ) f “ L. C. J. Wiimot told me, that 
it came out upon the defendant’s own evi- 
dence, and the verdict went upon that fact, 
that it was lata culpa , or crassa negli - 
gentia, in Palmer 'the attorney; and that 
there appeared to be in reality no ground 
for the pretence of compromise, which had 
been made part of Mr. Palmer's excuse 
and defence." 
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of the defendant, his conduct of the business, and the execution of the deeds 
which should be produced, should prove the rule of court ordering it to be * 
set aside, and an examined copy of the affidavits used upon the motion. So, 
if the plaintiff has been evicted in consequence of a defect in title, arising 
from the negligenc# of the defendant, he should produce the deeds, and 
prove the execution of them and the payment of the money, and show that 
he has been evicted by proof of the judgment in ejectment, the execution 
of the writ of possession, producing the writ or an examined copy, if it has 
been returned. 

In an action against an attorney for negligence in omitting to take any 
step in defence, it is not necessary to show special damage, nor to show 
that the plaintiff had a good defence ; it is for the attorney to show, if he 
can, that there was no defence ( q ). 

If an attorney^ue out a writ in the name of a party, without any autho- 
rity express or implied, and receive the debt and costs of the writ, such 
costs may be recovered back as money had and received (r). 

Where an arrest is made under process, afterwards set aside for irre- 
gularity, the attorney in the suit, as well as the plaintiff, is liable in 
trespass (s). 

An action of this nature sounds in damages, and the jury are not to give 
a verdict for the whole original debt, but only such damages as are coin • 
mensurate with the loss which has probably resulted from the defendant's 
negligence (<). And therefore the plaintiff should be prepared with evidence 
to show the probability that he should have recovered the whole or part of 
the debt, if the defendant’s negligence had not intervened; as by evidence 
of the circumstances of the party indebted to him. 

The solicitor under a commission is not liable to the messenger whom he 
nominates ; but it is otherwise where he agrees with the petitioning cre- 
ditor to work the commission for a sum certain (w). An attorney cannot 
set-off against a demand of his client for money received on account of 
his client as damages, in an action for services barred by the Statute of 
Limitations (x). 

An attorney is not personally liable to a witness whom he subpoenas (y) 
to give evidence for his client. 

Competency of . — On grounds of policy, as has already been seen, an 
attorney is not allowed to disclose the secrets of his client ; neither can he 
be permitted to give parol evidence of a deed, or prove a copy of one which 
has been entrusted to him by his client (z). 


(q) Qodefroy v. Jay, 7 Bing. 413 ; and 
see Marzetti v. Willttims, 1 B. A Ad. 415. 
It seems that an attorney, where there is 
no defence, is not justified in omitting to 
put in a plea, but ought to jflead the gene- 
ral issue, and watch that the plaiutitT 
proves his case against his client. Ib. 
Qtuere tamen. 

(r) Dnpen v. Keeling , 4 C. A P. 102. 
Seeus if he had such authority, although 
the client had no cause of action. 

(*) Codrington v. Lloyd , 8 Ad. A Ell. 

(i) 2 Wils. 328. 

(u) Hartop v. J wakes, 2 M. & S. 438. 
See 6 Geo. 4, c. 16, s. 14. He is person- 
ally liable on an agreement to withdraw 


the record, Ac. tax costs, Ac. and pay 
them. Iveson v. Covington , 1 B. A C. 160; 
2 D. A R. 307. See Burrell v. Jones , 3 
B. A A. 47. Where an attorney selects 
an officer to execute writs, he is personally 
liable to the party so employed. Foster 
v. BlaMock , 5 B. A C. 328. 

(x) Waller r. Lacy f 1 G. A M. 55. 

(y) Robins v. Bridge , 3 M. & W. 115. 
The Court will compel an attorney to 
pay the undersheriffs fees on a commis- 
sion of lunacy, credit having been given 
him in his professional character. JEx 
parte Bodenham , 8 Ad. A Ell. 059. 

(z) Per Bayley, J.aLeicester Lent Ass. 
1800, Phillips, 149. And see Copeland v. 
Watts, 1 Starkie’s C. 95. 
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Admissions made by an attorney on the record, with a view to the trial of 
the action, as of the execution of a deed or agreement, are evidence against 
hi 9 client (n) ; but mere admissions in conversation are’not admissible, for 
they are not warranted by a presumption that they were authorized by the 
client (5). So an admission, proved to be in the handwriting of the attor- 
ney on the record, consenting to a verdict for the plaintiff, will be sufficient 
evidence of the defendant’s consent. An admission by the party’s attorney 
on record* in a letter written before the action, is not admissible without 
proof of authority (c). 


ATTORNMENT. See 4 Anne, c. 10, s. 9. 
AUGMENTATION. 

A curacy may be proved to have been augmented, by showing an order 
for the augmentation entered in a book, and signed by the governors of 
Queen Anne’s Bounty, according to the stat. 1 Geo. 1, stat. 2, c. 10, s. 20, 
without proof that the money was laid out in land, and allotted by deed 
under the corporation seal of the governor, to be annexed to the curacy, and 
that such deed was enrolled within six months after its execution, according 
to that statute and the stat. 9 Geo. 2, c. 3 G ( d ). 


AUTERFOITS ACQUIT. Vide supra , Vol. I. and Index. 
AUTHORITY (r). 

As to the authority of an agent, sec tit. Agent. 

Of a partner, see tit. Partner. 

See also Trespass. — Replevin. 

A9 to proof of authority to receive money, see tit. Payment. 

To give notice to quit, see Ejectment. 

See also tit. Power. 


AVOIDANCE. 

Proof of, when necessary to avoid a license. See Roberts v. Ravey, 4 B. 
& Ad. 661. 


(a) Young v. Wright , 1 Camp. 139. 
Goldie v. Shuttleworthy 1 Camp. 70. 1 Mil- 
ward v. Temple y Ibid. Vide supra, tit. 
Admissions, and Index tit. Admis- 
sions. 

(b) Parkins v. Hawhshaw, 2 Startle’s 
C. 239. But where it is proved that he is 
the attorney of the other party, proof of a 
proposal made by him on behalf of bis 
client is admissible. Gainfford v. Gram- 
mar f 2 Camp. 9. If an attorney appear 
without authority, the appearance is good, 
and the remedy is by action. Anon, Salk. 
86. An offer by the attorney of the ihther 
of the defendant, an infant, is not admis- 
sible, although the defendant afterwards 
employ the same Attorney. Rurghart v. 
Anger stein, 6 C. & p. 690. An undertaking 


to appear for Messrs. T . & AT., joint 
owners of the sloop A., given by the at- 
torney on the record, is evidence of joint 
ownership, Marshall v. Cliff* 4 Camp. 
133. See further as to admissions by an 
attorney, Trusldve v. JBruton,9 Moore, 64. 

(c) Wagstaff v. Wilson ,4 B. Sc Ad. 339. 
Secusy if the letter from defendant’s at- 
torney contains an undertaking to appear. 
Marshall v. Cliffy 4 Camp. 133. And see 
Roberts v. Greeley, 3 C. 6c P. 380. Pey- 
ton v. Governors of St, Thomas's Hospital , 
3 C. Sc P. 363. Wilma t y. Smith , 3 C. Sc 
P. 453. 

(d) Roe d. Graham v. Scott , 11 East, 
478. 

t*) See Vin. Ab. tit. Authority ; and 
Vernon v. Crew , Cro. C. 57. 

1 2 
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AWARD (f). 

It hasten seenr-that an award regularly made under a submission by 
the parties, operates conclusively as a judgment of a Court of competent 
jurisdiction (g). 

Proof of In an action upon an award, it is necessary to prove the authority con- 
submission. ferred by the parties on the arbitrator, and his making the award. The 
authority may be by parol. If it be by deed, it must be produced, and the 
execution (A) by all ( i ) the parties to the reference must be proved. To 
prove the appointment of an umpire it is not sufficient to produce the joint 
• award of the arbitrators and umpire in which the appointment is recited (j). 

Where four parties agreed to refer the co-partnership accounts, and all 
matters in difference between them, and any two of them, and the arbitra- 
tor awarded that a separate debt was due from A one of the partners, to B. 
another partner, i( was held, that in order to establish the existence of this 
debt it was necessary to prove the execution of the submission by A. and 2?., 
and also by the two other partners (A). The appointment of an umpire out 
of two persons whom two arbitrators have chosen by lot is bad, and is not 
cured by an acquiescence of the parties before they knew the fact(fy, 

A variance as to the day to which the time for making the award was 
alleged to be enlarged, will not be material (m). 

Where the original time for making the award has been enlarged, the 
plaintiff must show that it was duly enlarged, either in pursuance of autho- 
rity given to the arbitrator by the terms of the submission, or by subsequent 
consent. If the enlargement has been made under a Judge’s order, consent 
of the parties must be shown to warrant the order (n). An irregular enlarge- 


(/) No precise form of words is neces- 
sary to constitute un award. Lock v. Vul - 
lianiy , 5 lb A Ad. COO. In debt on bond 
conditioned for the due discharge and ac- 
counting by a clerk, to be ascertained by 
the inspection of A., held that a paper in 
the handwriting of A . showing the de- 
ficiency was in the nature of an award, 
and required a stamp. Jcbb v. M*Kier- 
vuin , 1 M. A M. 340. Where, on refer- 
ence of an action in which several issues 
were joined, the arbitrator found for 
the defendant on some issues, hut not 
going to the whole cause of action, and 
for the plaintiff on the others, but 'Omitted 
to award damages ; held, that the award 
was insufficient, as it was impossible to 
say how the verdict was to be entered. 
Howard v. Duncan, 7 Dowl. 01. But 
where one plea covered the whole cause 
of action, which the arbitrator found in 
flavour of the defendant, held, that he had 
done right in awarding no damages on 
those issues which he found for the 
plaintiff. Savage v. Ashwin, 4 M. & W. 
630. See further as to the sufficiency of 
an awarji, Petek v. Canton , 7 Dowl. P. 
C. 420. Petek v. Fountain, 5 Bing. N. C. 
442. Where the award finds a certain 
sum to be due, but no express order to 
pay it, there being no contempt, the pay- 
ment cannot be enforced by an attach- 
ment, but only by action on the award. 
Sea tear d v. Hoxcey, 7 Dowl. 318. 


(g) Supra , Vol. I. Index, tit. Judg- 
ments. Doe v. Poster, 3 East, 11. Her- 
bert v. Cooke, Willes, 30; infra , 80, 
n. (c). Whitehead v. Tattersall , 1 Ad. & 
Ell. 491. Where the parties agreed to be 
bound by the opinion of a professional man 
upon the construction of an act of parlia- 
ment, his decision was held to be filial, 
although he recommended that the printed 
statute should be compared with the par- 
liament roll; and the Court said, that if 
the statute was misprinted, the plaintiff 
(who sought to repudiate the arbitrator’s 
decision) should have shown it. Price v. 
Hollis, 1 M. & S.*105. 

(A) Bee tit. Deed. 

(i) Farr v. Owen , 7 B . & C. 427. 

( j) Still £ another v. Halford ,4 Camp. 
17. And see Maule v. Stowell , 16 East, 
99. As to the appointment of an umpire, 
see Bates v. Cooke , 9 B. A C. 409. Souls- 
by v. Hodgson , 3 Burr. 1474. Such ap- 
pointment must be the result of the will 
and judgment of the two. In re Cassell , 
7 B.&C.020. 

(A) Antram v. Chace , 15 East, 209. 

(/) Greenwood v. Titterington , 9 Ad. 
A Ell. 099. 

(•») Swinford v. Burn , 1 Gow. 6. See 

2 Saund. 290, a. ; Gilbert ▼. Stanislavs , 

3 Price, 64. 

(n) 5B.&C. 890, on motion for an 
attachment. A direction by an arbitrator, 
“ I direct that a rule of this court shall be 
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merit is waived by the subsequent appearance of the parties before the 
arbitrator (o). I 

Where the submission is to A . and B and such tnird person as they 
shall appoint, in order to satisfy an allegation that A . and 23. appointed C L, 
it is not sufficient to produce an award executed by thft three, reciting that 
A . and 3, did appoint C., even although C . acted along vAth them in the 
arbitration (p). 

Where an award has been made on a reference by rule of court, to prove 
the order (in the same court) it is sufficient to produce the office-copy of the 
rule, making the order a rule of court (#). 

Next, the execution of the award itself must be proved, by means of the Of the 
attesting witness, if it has been subscribed by one, or proof of his hand- award, 
writing, and perhaps that of the arbitrator, if the witness be dead (r). 

Where a parish had continued to repair a road within notwithstanding 
an award made by commissioners under an inclosure Act, sixteen years ago, 
which awarded that the highway was in a different parish, it was held that 
upon an indictment against the first parish for not repairing the road, it was 
incumbent upon them to prove that the previous notices to the parishes to 
be affected by the award had been given as required by the Act ( s ) ; for the 
repairs subsequent to the award raised a presumption that notice had not 
been given. But in the absence of such a presumption, a presumption 
arises in such a case that the commissioners have done their duty (/). The 
plaintiff i9 entitled to recover interest from the time of demanding the sum 
awarded as a liquidated sum ( u ). Notice of the award need not be 
proved, for the parties are bound to take notico of the award ( v ). An in- 
dorsement (unstamped) on an award is a sufficient authority to a third per- 
son to demand the sum awarded (ar). 

The defendant may insist that one or more of the parties to the award Defence, 
were minors or mnrrmd women, and that they were jiot bound by the sub- 
mission, and consequently that there was no mutuality (y). 

The authority of an arbitrator is revocable, and the defendant may show that 
the authority was in fact revoked previous t<3 his making the award (z). 


applied for, by counsers hand, to enlarge 
the time of making niy award,” is of itself a 
sufficient enlargement. Hallett v. Hallett, 
<5 M & W. 25. An irregularity as to en- 
larging the time is waived by attending 
subsequent meetings bexore the arbitrator. 
Ib. 

( o ) Be Hick , 8 Taunt. 694. Lawrence 
v. Hodgson , 1 Y. & J. 16. Holden v. 
Glasscock , 8 D. & R. 151. 

( p ) Still v. Halford ', 4 Camp, 17. 

($) Ibid. But if tbe action be brought 
in another court, semble , tbe rnle itself 
should be produced. 

(r) Where the making and publishing of 
an award are sworn to, but without fixing 
the time, the Court will presume that it was 
made in due time. Doe v. Stillwell, 8 Ad. Sc 
Ell. 645. Bee Private Writing, Proof 
of. — A ttesting Witness. 

(s) B. v. Haslvngfield, 2 M. & S. 658. 

(O According to the general rule. See 

Lord Ellen borough's observations, 2 M. Sc 
S. 561 ; Williams v. East India Company , 
3 East, 192 ; and tit. Presumption. As 


to awards under inclosure Acts, see Doe 
d. Sweeting v. Hellard , 9 B. Sc C. 789; 
Bcvell v. Jodrell , 4 T. R. 424; Townley 
v. Gibson , 2 T. R. 701 ; Doe v. Davidson, 
2 M. & S. 175. 

(u) Johnson v. Durant , 4 C. Sc P. 327. 

( v ) 2 Saund. 62 ; unless such notice be 
made necessary by the special terms of the 
contract or award. 

(x) Longman v- Holmes, 2 W. Bl. 901. 

(y) A snbmission, stated to be an order 
by the Vice-Chancellor in a suit pending 
before him, by consent of the atftornies in 
the suit, where some of the parties were 
minors, without any averment (in a decla- 
ration on the award) to show that tbe next 
friends of the infants took the obligation on 
themselves, is not binding, fordt is not 
mntuaU Btddell v. Dowse, 8 B. Sc C. 255 ; 

1 Ch. Ca. 279. 

(z) As by the death of one of the par- 
ties, uule*s the case be provided for by the 
terms oft he rule or submission. Bee Potts v. 
Ward, 1 Marsh. 366; Cooper v Johnstone, 

2 13. & A. 394 ; Edmunds v. Cox, 2 Chi tty’s 

I 3 
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Proof in But he cannot go into any collateral evidence to impeach the award (a) ; 
defence. ag by shelving th^vt the arbitrator acted corruptly v or erroneously ( b ), 
or as it seems by mistake (e). But he may take any objection which 
is apparent on the proceedings : as that the award is bad for excess of 
authority in the whole or in part (d). So he may show, either by special 
plea or tinder tfte general issue, in an action on the award, that the submis- 
sion Was obtained by fraud (e) ; or he may object that the award is not final 
or certain (f). 

It is no defence to an action ou the submission, that the defendant revoked 
the authority before the award made(^r). 

An award made under bonds of submission, that certain premises should 
be delivered up to the lessor of the plaintiff in ejectment, was held to be 

C. T. M. 432. And , see In re Hare , 6 On motion for an attachment, the Court 

Bing. N. C. 168. Secus, where the arbi- will not notice objections not appearing 

trator was merely to settle the amount of on face of award. Macarthur v. Camp- 

a verdict previously taken. Bowery . belly 2 Ad. & Ell. 52. The ordering a sum 

Taylor y cited 7 Taunt. 574. Where a of money to be paid on a Sunday does not 

stranger to the suit became party to a vitiate an award. Hobdell v. Miller , 6 

rule by which the parties were bound to Bing. N. C. 202. 

pay to him or his executors the sum award- (a) In re Cargey , 2 D. & R. 222. For 
ed, it was held that his executors were en- the plaintiff wouid be unprepared at the 

titled to an attachment, notwithstanding trial. The plea in that case was nil debet. 

his death before the award made. Boyers The remedy in case of partiality or corrup- 

v. Stanton , 7 Taunt. 576. A party may, tion is by application to the Court, or by an 

after submission even by deed, revoke his action against the arbitrators. Ibid.; and 

act previous to the award made. Milne see Swir^ford v. Bum 7 1 Gow, 5. Where 

v. GratriXy 7 East, 608. So a party may evidence had been taken at a meeting ir- 

revoke a submission by rule of Nisi Prius regularly convened, and at which the par- 

before it is made a rule of court. Clapham ties did not attend, but it was afterwards 

v. Higham, 1 Bing. 87 ; 2 B. & A. 395 ; struck out, and the arbitration proceeded, 
though lie would be guilty of a contempt the Court refused to set the award aside, 

in revoking it after it had been made a rule Kingwell v. Elliott , 7 Dowl. 423. 

of court. Ibid . But if £ Judge’s order (b) This at all events cannot be done 

direct a reference, and that cither party where application might have been made 

wilfully preventing, &c. should pay such to the Court to set the award aside on that 

costs as the Court should think fit, though ground. Braddick v. Thompson , 8 East, 
the party may revoke his own subnfission, 344. Wills v. Maccarmick, 2 Wils. 148. 
lie cannot revoke the latter part of the (c) Ashton v. Poynter 9 1 C. M. &c R. 
order. Aston % Georgcy 2 B. 6c A. 399. 738. Johnson v. Durr ant 9 2 B. Sc Ad. 

An intervening bankruptcy of one of the 931. 

parties held to be no revocation. Andrews (d) Bonner v. Liddell , 1 B. 6c B. 80. As 
v. Palmer , 4 B. 6c A. 250. In an action where, according to an agreement for a 
of covenant for not performing an award, a lease, the term was to be for 03 years ; 
pica that the defendant by deed revoked but there was to be no payment of rent for 
the authority, is good, without expressly the first three yean, and the arbitrator 
alleging notice to the arbitrators : for the authorized to direct a lease to be executed 
allegation imports notice. Marsh v. Bui- according to the agreement, awarded the 
tcely 5 B. 6c A. 507 j and see Vynior’s Cast , execution of a lease for 63 yean, to com- 
8 Co. 162, It seems, that where power is mence from the payment of rent, 
given to an arbitrator to examine the par- (e) Tackett v. Owen, 2 Chitty’s R. 39. 

ties, he may examine those also who ought (f) Wills v. Maecarmicky 2 Wils. 

to have beea made parties. See Lloyd v. 148* Tide supra , p. 118, note (6). See 
Archbowle, 2 Taunt. 324; Campbell v. further Boss v. Boards , 8 Ad. & Ell. 

Twmlow,l Price, 81. And although the 290; Wykes v. Skiptony 8 Ad. k Ell. 

arbitrator may have examined a witness 246, n. ; Brown v. Croydon Canal Co 
not legally competent, the Court will not 9 Ad. 6c Ell. 422 ; Taylor v. Shuttle- 

set aside the award. Laird v. Dixon, K.B. worthy 6 Bing. N. C. 277; Seceotnbe ▼. 

Mich. T. 1827. Note, that the verdict had Babb 9 6M.&W. 129; Gisbom v. Hart , 
been entered on the arbitrator's certificate 5 M. & 'W. 50. 

at the assizes, and the ground of motion (g) Broicn v. Tannery 1 M. 6c Y. 464. 
was, that the arbitrator,iu an action against For a revocation of authority is a breach 
one of the members of a joint-stock com- of an agreement to perform an award. See 
pony, had admitted the evidence of other Grazebrook v. Baris, 5 B. Sc C. 534. And 
members of the company for the defendant. see Doc v. Horner, 6 Ad* & Ell. 235. 
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conclusive as to bis right (A). ♦ And in general, an award made under com- 
petent authority is binding and conclusive upon the parties (£). ±nd before 
the new rules it was evidence under the general issue inlassumpsit. 

But an award, although under a submission of all matters in difference, 
will not be conclusive ux>on any matter which was not mt all contested before 
the arbitrator (k). And the arbitrator may be examined i% order to prove 
that no evidence was given upon a particular subject ( l ). An award made 
upon a parol submission, is evidence under a count on the original demand(m) 
or on the account stated (n). An arbitrator may demand a condensation 
for his trouble, and the xUuintiff may compel contribution from the parties (o). 
An agreement by parties to refer all disxmtes that shall occur, does not oust 
the jurisdiction of the courts of law or equity (/>). 

Property awarded to be delivered up on payment of a sum specified, in 
satisfaction, does not vest on tender of the money, which is refused, and 
therefore the party entitled to the property cannot maintifin trover, but ftuist 
bring an action on the award ( q ). 


• BAIL (r). 

The bail of a party are incompetent, from interest, to give evidence for 
him (s). Where the testimony of one or both the bail is necessary, the party on 
application to the Court, may substitute another in his place, and so render 
him competent ( t ). 


BAIL-BOND. 

The plaintiff in an action on a bail-bond, whether he be the sheriff, or his 
assignee, under the idea of non est factum , need prove the execution only (n), 
in the ordinary way. If the defendant plead that the bond was token for 
ease and favour, and the plaintiff reply that it was taken for the security of 
his prisoner, and issue be joined thereon, slight evidence will, it is said. 


(A) Doe v. Rosser, 3 Hast, 11. 

(£) See Campbell v. Twemlow , 1 Price, 
81 ; 0 Yes. 282; 9 Ves.304; 14 Ves.271 ; 
1 Swanst. 65. Price v. Hollis , 1 M. & S. 
105. Where an action of debt, to which 
the general issue and a set-off were pleaded, 
was referred, u the costs of the reference 
and of the award to abide the event,” and 
the arbitrator found that the plaintiff had 
no cause of action, and* not entitled to re- 
cover in the action, but the award was 
silent as to the Bet-off; held, that the 
award was final, and the defendant en- 
titled to recover the costs $ the event , 
being taken to mean the event as to the 
action, and not as to the determination of 
particular issues, which the arbitrator was 
not distinctly required to do. Duckworth 
v. Harrison , 4M. & W. 432 ; and 7 Dowl. 

71 . 

(k) Ravce v. Farmer , 4T. R. 140. Mar- 
ten v. Thornton , 4 Esp. C. 1 80. But see 
Dunn v. Murray , 9 B. & C. 780 ; Lord 
Ellenborough’s observations in Smith v. 
Johnson, 15 Hast, 213 ; Seddon v. Tut op, 
GT. R. 610. 

(£) Martin v. Thornton , 4 Esp. C. 180, 
cor. Ld. A 1 vanity. But in Johnson v. 
Durant , 4 C. & P. 237, it is said that he 


cannot he asked under what impression he 
made his award. 

(m) Kingston v. Phelps , Peake’s C. 
227. 

(n) Ibid . 

(o) Swinford v. Bruce , 1 Gow, 5. 

(p) Thompson v. Chamock, 8T.R. 139. 
Kill v. Hollister , 1 Wils. 129. Wellington 
v. Mackintosh , 2 Atk. 685. 

(q) Hunter v. Rice , 15 East, 100. 

(r) The refusing bail where it ought to 
be granted, is a misdemeanour, and the sub- 
ject of an action or indictment ; 2 Haw. 
c. 15, s. 13. 

(*) 1 T. R. 104 ; 2 Esp. C. 600. Collett 
v. Jenners, Rep. temp. Hardw. 133. 

(t) Tidd’s Pr. 264. Collett v. Jenners, 
R. T. Hardw. 133. This is done by an ap- 
plication to the Court, on affidavit, stating 

that the witness is a material one, upon the 
terms of adding and justifying another. 

(u) But if the plaintiff should inadvert- 
ently have joined issue upon the plea of nil 
debet, instead of having demurred, he will, 
it is said, be bound to prove all the aver- 
ments in the declaration, the issuing the 
writ, the arrest, the execution of the bond, 
and the assignment, if the action be brought 
by the assignee. Qu* 

I 4 
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AWARD. —BANKRUPTCY. 


Bail from]. maintain the replication (x). Upon a plea of comperuit ad diem , the appear- 
* ance, being matter of record, is tried by the record (y). 

When the defendant pleaded that there was no assignmentof the bond by 
the sheriff or undersheriff, it was held that the seal (of office) to the assign- 
ment was sufficient whoever had signed it ( z ). 

Where the bgnd is taken by the sheriff after the return of the writ, it is 
void ; since the condition is, that the defendant in the original action shall 
appear at the return of the writ, which is impossible. The defendant may 
take advantage of the defence under the plea of nonest factum , by producing 
the writ, or relying upon the statement jof the writ and return on the 
record (a). 

The bail are estopped from saying that there was no arrest.^ A return of 
non est inventus, after the taking and before assigning the bond, may make 
the sheriff liable for a false return, or be the foundation for an application 
to the Court to sfet the bond aside, but cannot come in question in an 
action on the bond ( b ). 

Bail are not discharged by the plaintiff's taking a cognovit from their 
principal, without their consent or knowledge, unless by the terms of it he is 
to have longer time for payment of the debt and costs than by regularly 
proceeding in the action (c), 

BANK, JOINT STOCK. See St. 7 G. 4, c. 30, and tit. Partners. 

+ BANKRUPTCY. 

Under this head maybe considered: — 1st, Proofs in actions by the as- 
signees. — 2dly, Those in actions by creditors or others against the assignees, — 
3dly, Those in actions between the bankrupt and creditors. — 4tbly, Those on 
indictments against the bankrupt. — 5thly, The competency of witnesses, &c. 
Proofs by I. Of proof s by Assignees. Assignees sue either in their representative 
assignees, character, or in their own right. If they claim in their character of assig- 
nees, they must (if their character he put in issue) (d), prove themselves to 
bo such. The fact that commissioners have already declared the party a 
bankrupt is not even primd facie, evidence of the bankruptcy, for they net 
upon ex parte evidence, and have a mere authority without jurisdiction, and 
consequently their determination is not in the nature of a decree or judgment 

(or) 1 Sid. 383. See I Saund. 162; 1 Lev. oa the plea of non eff factum, see tit.DEBD. 

254 ; Com. Dig. Pleader, 2 W. 26. — Non est Factum. 

( y ) The plefi Is proved by the produc- (b) Taylor v. Clow, 1 B. & Ad. 223. 
tion of the recognizance roU, containing fc) Stevenson v. Roche , 9 B. & C. 707. 

au entry of the appearance. Whittle v. (rf) By the rule H. T. 4 W. 4, in all 

Oldaker, 9 B. & C. 478. If the issue de- actions by and against assignees of a ban Im- 
pend on the date of tlie appearance, the rupt or insolvent, or executors, or adminis- 

Court of C. P. will order the date of the trators, or persons authorized by Act of 

appearance to be entered on the tilazer’s Parliament to sue or be sued as nominal 

book, although before the application to parties, the character in which the plaintiff* 

the Court, issue has been joined on the or defendant is stated on tiie record to sue 

plea of comperuit ad diem . Austen v. or be sued shall not in any case be con- 

Fenton, 1 Taunt. 23. side red as in issue unless specially denied. 

(z) Harris v. Ashley, 1 Sel. N. P. 554, A plea to a declaration in trover by the 

cor. Lord JVIansffeld. And on a traverse assignee of a bankrupt puts in issue the 

of the assignment, it is not necessary to petitioning creditor’s debt, trading, and 

show that the witnesses subscribed their act of bankruptcy, as well as the plaintiffs 

names iu the presence of the officer exe- appointment as assignee. Butler v. Hob - 

cuting the assignment. Phillips v. Bar- son, 4 Biug. N.C.2UO. Jftucklon v. Frost, 

low, l Bing. N. C. 433. 1 P. & D. 102. 

(.<*) 4 M. & S, 338. For other evidence 
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by a Court of competent authority (c). But where the assignees declare Proofs by 
upon a cause of action which accrued after the bankruptcy, wkhout des~ assignees, 
cribing themselves as assignees, no evidence of title is necessary (/*). 

To establish their title to the bankrupt's property, they must prove, 

1. The commission or fiat(^r). 2. The trading. *3. The act of bankruptcy. 

4. The petitioning creditor's debt. 5. The appointment of assignees. 

(«) Ld. Raym. 580. See Bonham’s may be directed to be entered of record. 

Case , 8 Coke, 114, Callis, 216. The act upon payment of the fees thereinafter men- 

of a Judge is not traversable if he be the tioned. 

absolute Judge of the cause; sccys, in cases Sect. 2 provides that all commissions of 
for a certificate by such as be no absolute bankruptcy issued before the 1st day of 

Judge of the cause, as commissioner of Sept. 1825, and all depositions and other 

bankrupt. Bonham’s Case, 8 Coke, 114. proceedings relating to such commissions, 

(f) Evans ^ Man , Cowp. 569, B. N. P. directed to be enrolled, and actually en- 

37. Thomas v. It ideing, Wightw. 05. tered of record upon or since that day, 

(g) By the stat. 1 & 2 W.4, c. 50, s. 12, shall be deemed and taken to have been 

the Lord Chancellor is empowered, on pe- well and effectually Entered of record, 
tition, and on filing 9uch affidavit and Sect. 3. Provided nevertheless, that the 
giving such bond as the law requires, to certificate of 9uch entry, purporting to be 

issue his flat under his liandf in lieu of a signed by the person appointed to enter 

cfnn mission; and by sec. 13, such flat, such proceedings, or by his deputy, shall 

prosecuted in the Court of Bankruptcy, have the same effect as if such commission 

shall be filed and entered of record in the had been issued after the said 1st day of 

said court, and it shall thereupon be law- Sept. 1825, and shall be received in evl- 

ful for any one or more of the commis- dence, without proof of the appointment or 

siouers thereof to proceed thereon in all handwriting of such person. 

respects as commissioners, &c. Sect. 4. Any Judge of the Court of 

By sec. 28, the Judges of the Court of Bankruptcy may direct such officer to 
Bankruptcy are to seal all such proceed- enter upon the records of the court any 

ings, documents, and copies as are required commission of bankrupt at any time here- 
to be sealed. tofore issued, and the depositions and pro- 

By sec. 29, a certificate of the appoint- ceedings had and taken under the same, or 

ment of assignees, purporting to be under such part or parts thereof as such Judge 

the seal of the said court, shall be received shall think fit ; provided, that such officer 

ns evidence of such appointment, without may enter of record the several matters 

further proof. directed by the said recited Acts, or either 

The st. 2 & 3 W. 4, c. 114, recites that of them, upon the application of any party 

the provisions of the st. 6 G. 4 (ss. 96 interested therein, without any special 

aud 97), had been found defective, and order. 

that no provision had been made in the Sect. 5. All fiats already issued, or to 
1 & 2 W. 4 for entering of record flats arid be hereafter issued, to be prosecuted else- 

other proceedings not prosecuted in the where than in the said Court of Bank- 

Court of Bankruptcy; and enacts, that ruptcy; and all adjudications of baak- 

the records of all commissions of bank- ruptcy by the persons named in such fiats 

rupt, and all proceedings under the same to act as commissioners ; and all appoint- 

which may have been heretofore entered ments of assignees, and certificates of con- 

of record, pursuant to or under colour of formity made and allowed under such 

the st. 6 G. 4, c. 16, *or any other Act, flats, may and shall be entered of record 

shall be removed into the Court of Bank- in the said Court of Bankruptcy, upon the 

ruptcy, and shall be kept as records of the application of any party Interested therein, 

said court, in such place as the Judges on the payment of the fees thereafter men- 

of the said court shall from time to time tioned, without any petition ; and that any 

direct; and it shall be lawful for the one of the Judges of the said court may, 

Judges of the Court of Bankruptcy to upon petition, direct any deposition or 

nominate the person heretofore appointed other proceedings under such flat to be 

by the Lord Chancellor, to enter such entered of record as aforesaid, 

proceedings of record ; or in case of his Sect. 7. In the event of the death of 
refusal to accept such office, some other any of the witnesses deposing to the peti- 

fit and proper person as the clerk of enrol- tioning creditor’s debt, trading, or act of 

ment to the said court; aud that such bankruptcy, under any commission or flat 

clerk of the eurolinents, and his succes- already issued, or here&fter to be issued, 

sors, shall have the care and custody of it shall be lawful for the assignees ap 

all the said records so removed, and shall pointed under such commission or fiat, aud 

in like manner enter of record all matters for all persons claiming through or under 

and proceedings in bankruptcy which by them, or acting by or under their authority 

this Act or the said recited Acts (6 G. 4, in the cases hereafter mentioned, to pro- 

c. 10, and 1&2W. 4, c. 36), or by any dnee and road in evidence in all courts of 

order made in pursuance thereof, are or civii judicature, and in all civil proceed- 
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Fiat. First . The commission or fiat is proved by the production of the com- 

mission ortfiat itsel| recorded according to the statute, or by an office-copy (A). 

ings in maintenance and support of such such cases the application to the Court 

commission or fiat, any deposition of, such against them must be by petition, and not 

deceased witness relative to such petition- by motiou. Ex parte Johnstone , 1 Mont, 

ing creditor’s debt, trading, or act of bank- & M. 82. It was held that the courts of 

ruptcy, which Shan have been duly entered law had no jurisdiction under sections 95 

of record pursuant to the provisions of the & 96 of the stat. 6 G. 4, c. 16. Johnson 

said recited Acts or of this Act ; and the v. Gillette 5 Bing. 5, and 2 M. 6c P. 8. 

production or reading of such deposition, Where the title appears in the assignment 

or of any copy thereof duly authenticated from the provisional assignee and the corn- 

according to the provisions of the said missfoner$;to the general assignee, it is not 

recited Acts or of this Act, shall have necessary to enrol the provisional assign- 

the same effect as if the matters therein ment. Ex parte Martin, 1 Mont. 84. 

had been deposed to by the same witness A commission against a Mnor cannot be 

in such court according to the ordinary supported. O'Brien v. Currie , 8 C. fit P. 

course and practice thereof : Provided 383. It is not merely voidable, but void, 

always, that the befove-mentioned deposi- Bilson v. Hodges, 9 Bing. 365. The party 

tions shall be read in evidence in such is described in the commission as a money- 

cases only where the party using the same scrivener only ; it was held the plaintiff, 

shall claim, maintain, or defend some right, in an actiontto try its validity, is not pre- 
title, interest, claim, or demand which the eluded by the limited description in the 

bankrupt might have claimed, maintained, commission from proving any species of 

or defended in case no commission of bank- trading. (Per Holroyd, J.) Smith v. San- 

rupt or fiat had issued, and shall not be dilands, 1 Gow, C. 171. Assignees under a 

read in evidence in any action or proceed- second commission, the former one exist- 
ing now pending, by which the validity of ing, and no certificate obtained, seized 

any commission or fiat is or may be brought certain goods of the bankrupt ; it was held 

into question. that, to a replication stating the former 

Sect. 8. No fiat nor any adjudication of bankruptcy, a rejoinder that the goods were 

bankruptcy or appointment of assignees, in the order and disposition of the bank- 

or certificate of conformity under such flat, rupt by the permission of the first assig- 

shall be received in evidence in any court nees, was bad, the Becond commission being 

of law or equity, uuless the same shall have void. Nelson v. Cherrell, 7 Bing. 663 ; 

been first entered of record in the Court of see Fowler v. Coster, 10 B. & C. 427, 

Bankruptcy aforesaid. and Till v. Wilson , 7 B. & C. 684. A 

Sect. 9 provides, that upon the produc- commission issuing at the instance of the 

tion in evideuce of any commission, flat, bankrupt, was held, notwithstanding the 

adjudication, assignment, appointment of 6 Geo. 4, c. 16, to be supersedable. Ex 

assignees, certificate, deposition, or other parte Gone, 1 Mont. & M. 401 ; over- 

proceeding in Bankruptcy, purporting to ruling the former judgment by the Vice- 

be sealed with the seal of the said Court Chancellor, 2 Gl. & J. 319. A joint com- 

of Bankruptcy, or of any writing purjiort- mission issued against two, describing 

ing to be a copy of any such document, them as coal-merchants, of, 6cc. ; it ap- 

and purporting to be sealed as aforesaid, peared they had dissolved partnership three 

the same shall be received as evidence of yean before, and bad since been engaged 

such documents respectively, and of the on separate farms ; and it was held that 

same having been so entered of record as the description was Insufficient. Ex parte 

aforesaid, without any furtberproof thereof: Bay, I Mont. & if- 208. Where a joint 

Provided nevertheless, that all fiats and fiat was taken out against two, one an in- 

proceedings under the same, which may fant, the Court allowed it be to annulled, 

have been entered of record before the either as to him only, or generally. Wat- 

passing of this Act* shall and may, upon son , ex parte, 3 Mont. A A. 682; 3 Deac. 

the production thereof, with the certificate 277. 

thereon, purporting to be signed by the (A) The stat. 6 G. 4, c. 16, s. 95, enacts, 

person, so appointed to enter proceedings that all things done pursuant to the Act 

in bankruptcy, or by his deputy, be re- passed in the 5th G. 2, be confirmed, and 

ceived as evidence of the same having been that the Lord Chancellor shall have power 

duly entered* of record, anything herein to appoint a proper person, who shall by 

contained notwithstanding. himself or his deputy enter of record all 

Where an action was pending, and be- matters relating to commissions, and have 

fore the late Act,* the party applying was the custody of the entries thereof. Sec. 96 

entitled to have the proceedings produced enacts, that no commission of hank- 

tor the purpose of their being given in evi- ruptcy , adjudication of bankruptcy, or 

dence upon a subpoena duces tecum ; the assignment of the personal estate of the 

assignees when called upon are bound to bankrupt, or certijkcge of conformity, 

have the proceedings enrolled at the re- shall be received as evidence, unless the 

quest of tlie parties interested, and if they same shall have been entered of record (in 

refuse, it is at the peril of costs ; but in the registry appointed b\ the Act, sec. 95). 
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DEPOSITIONS, &C. 

It has been held that assignees under separate commissions against A. Fiat, 
and B. y who declare for goods sold and delivered by both the bankrupts, 
and also for goods sold and delivered by each, cannot recover in respect of 
the latter in addition to the former ; for, suing in a representative capacity, 
they cannot, it was said, join rights of action in whicfi those whom they 
represent could not have joined (i). And assignees under separate commis- 
sions against A. and B . cannot state themselves to be joint assignees (A) ; but 
the assignees under a joint commission against A . and B . may describe them- 
selves as the assignees of either as well as of both, an<} in the same action 
they may recover joint as Well as separate debts (l). But if they describe 
themselves as assignees of both, and state promises to both, they must prove 
the banfchtuptoy of both (to). Assignees under a joint commission against A. 
and B.y and also under a separate commission against C. y may recover a 
debt due to the three (n). If the plaintiffs sue in trover as the assignees of 
A. and B.y on the joint possession of both, they cannot recover separate 
property ( o ). 

The appointment of a former assignee having been vacated by the Chan- 
cellor, and a new one appointed, the latter is assignee by relation, and may 
sue on a contract made by the former assignee ( p ). 

The plaintiffs, according to the usual order of proof, next proceed to prove Proofwhere 
the several requisites of bankruptcy. But under the provisions of the late 
statute such proof is unnecessary, unless due notice has been given of the given under 
intention to dispute those facts, and even then they may be proved in some the statute, 
cases by means of the depositions taken under the commission. 

The statute 60. 4, c. 16, s. 90, enacts (#), that in any action by or against any 


The same section provides, that ou the 
production in evidence of any instrument 
so directed to be entered of record, having 
the certificate thereon purporting to be 
signed by the person appointed to enter 
the same, or by his deputy, the same shall, 
without any proof of such signature, be 
received as evidence of such instrument 
having been so entered of record.— By the 
97th section it is enacted, that ia every 
action, suit, or issue, office-copies of any 
original instrument or writing filed in the 
office, or officially in the possession of the 
Lord Chancellor's secretary of bankrupts, 
shall be evidence to be ^received of every 
such original instrument or writing re- 
spectively ; and if any such original in- 
strument or writing shall be produced on 
any trial, the costs of producing the same 
shall not be allowed ou taxation, unless it 
appears that the production of such original 
instrument or other writing was necessary. 
—The same a tat., s. 89, enacts, that in any 
commission against any one or more mem- 
ber or members of a firm, the Lord Chan- 
cellor may, upon petition, authorise the 
assignees to commence or prosecute any 
action at law, or suit in equity, in the 
names of such assignees and of the remain- 
ing partner or partners, against any debtor 
of the partnership, and may obtain auch 
judgment, decree, or order therein, as if 
such action or siKt had been instituted 
with the consent of such partner or part- 
ners; and if such partner or partners shall 


execute any release of the debt or demand 
for which such action or suit is instituted, 
such release shall be void. 

(t) Hancock v. Haywood, , 3 T. B. 433 ; 
but see note (I). 

(k) Bay v. Davies , 2 Moore, 3. 

(l) Qraham v. M oleaster, 4 Bing. 113. 
Scott v. Franklin , 15 East, 428. Smith 
v. Goddard , 3 B. & P. 405. Harvey v. 
Morgan, 2 Starkie’s C. 17. Stonehousc 
v. De Silva, 3 Camp. 399. 

(to) Hogg v. Bridget, 2 Moore, 122. 
Note, that it was held in this case that the 
assignees of A. & B.y under a Joint com- 
mission, could not sue for the separate 
property of either; but see the cases 
note (J). Vide tit. Trover. 

(») Streatfield v. Halliday,3T. R. 779, n. 
that this was after verdict. In Allen v. 
Hartley, 3T.E. 780, it was held, that a 

commission against two or three partners 

could not be supported. But now see the 

late stat. 6 G. 4, c. 16, s. 89. 

(o) Cock v. Turner, London Sitt. after 
Hik 41 G. 3, cor. Ld. Ken. Sel. N. P. 1204. 
Vid. tit. Trover; and see 2 Sauud. 
47, n. 

(p) AUdriffy. Kettridge, 1 Bing. 355. 
(o) The statute is prospective only, and 

applies to such commissions oqjy as are 
issued after the passing of that Act. Key 
y. Cooky 2 M. Sc P. 720. Hay v. Good- 
win, 6 Bing. 576. Where a commission 
against T. issued upon the petition of the 
assignees of K., who, after an action of 
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assignee (r), or in any action against any commissioner, or person acting under 
the warrant of thegcommissioners, for anything done as such commissioner, or 
under such warram, no proof shall be required at the trial of the petitioning cre- 
ditors debt or debts , or of the trading or act or acts of bankruptcy respectively , 
unless the other partVin such action shall, if deferulant, at or before pleading (s), 


trover brought by them to recover the 
goods of 2\, and a notice to dispute given, 
finding their debt as petitioning creditors 
Insufficient, applied to the Lord Chancellor, 
under 6 Geo. 4, c. 16, s. IS, that upon satis- 
factory proof of an existing debt to ilf., the 
commission might be proceeded in ; upon 
which an order to that effect was made, 
and at the trial, in order to support the 
commission against K., the plaintiffs merely 
produced the proceedings under his commis- 
sion ; it was held, first, that as the plaintiffs 
sued as assignees of 2\, and not as assignees 
of K., those proceedings were not admis- 
sible, the 91st and 92d sections being con- 
fined* to actions brought by the bankrupt’s 
own assignees, for a debt or demand for 
which he might have sued. Secondly, that 
the order of the Lord Chancellor, not having 
found the debt judicially insufficient, and 
having been obtained only on the consent 
of M. and the assignees on the one hand, 
and the petitioning creditor on the other, 
and without notice to the defendant, who 
therefore was not apprised that he was to 
meet the substituted debt, was not a valid 
order. Mushett v. Drummond , 10 B. & C. 
163. See also as to the first point, Shaife 
v. Howard , 2 B. Sc C. 860. The depo- 
sitions are made conclusive evidence in all 
actions in which the bankrupt might have 
sued, and evidence to the contrary is ex- 
cluded. Evidence to show that the peti- 
tioning creditor's debt was a fraud and 
contrivance, is inadmissible. Young v. 
Timmins, 1 C. R. & J. 148, and 1 Tyr. 16. 
The same was held in the case of Glover v. 
Harrison , cor . Bay ley and Littledale, J ust. 
of the C. P., at Lancaster, January 1830. 
Where the. defendant received goods from 
the bankrupt to keep until he wanted them, 
and he had never made any demand, but 
the assignees had, before bringing the ac- 
tion (of detinue ), it was held to be imma- 
terial whether the action were brought t>y 
the bankrupt or his assignees ; and that 
the proceedings were conclusive of the 
trading, &c. under the 92d sect, of Geo. 4, 
c. 10. Smith v. Woodward, 4 C. Sc P. 641. 
The deposition of the petitioning creditor 
ton bills drawn and indorsed by the bank- 
rupt), not showing that they were indovsed 
to the petitioning creditor before the act 
of bankruptcy, is insufficient ; being now 
made conclusive evidence of the facts there- 
in contained, the deposition in support of 
such debt must show evidence of the exist- 
ence of the debt upon the face of it. Key 
v. Cook, 2 M. Sc P. 720. The depositions - 
ure conclusive where the bankrupt gives 
no notice, although the action was com- 
menced before the time for the bankrupt 


giving notice had expired, if the time has 
expired before the trial. Smith v. Schroe - 
der, 1 Mood. Sc M. C. 24. Where the bank- 
rupt might have sued in trover for goods 
deposited with the defendant, although the 
conversion took place after the act of bank- 
ruptcy, the depositions are conceive evi- 
dence. Fox v. Mahoney , 2 Cr?& J. 326. 
The depositions are conclusive if the bank- 
rupt himself might have maintained the 
action, although the record does not show 
it ; as where the action is brought to re- 
cover the value of goods sold for cash by 
the bankrupt to a creditor, who, as was 
alleged, intended to retain the amount in 
fraud of the contract, and where the plain- 
tiffs declared on two counts in trover upon 
possession by the bankrupt, and conver- 
sions before and after the bankruptcy. 
Kitchener v. Power , 3 Ad. Sc Ell. 232 ; 
4N.& M. 710. Where depositions were 
used, and not objected to on the trial, and 
when additional evidence, if necessary, 
might have been adduced ; held, that it 
was afterwards too late to object that they 
were insufficient to establish the act of 
bankruptcy. Jacobs v. JLatour , 2 M. Sc P, 
203. 

(r) The statute extends to cases where 
other defendants besides the assignees are 
joined in the action. See Gilman v. Cou- 
sins and others , 2 Starkie’sC. 282 ; Smith 
v. Nicholson, York Ass. cor . Richards, 
C. B. and afterwards by the Court of Ex- 
chequer. 

( s ) It seems that notice given with a plea 
de novo would be sufficient. De Charme 
v. Lane , 2 Camp. 324. If no notice has 
been given before the delivery of the plea, 
the Court will give the defendant leave to 
withdraw the plea, in order to plead again 
with notice. KadmoreY* Gould, 1 Wightw. 
80. Poole v. Hell, 1 Starkie’s C. 328. A 
defendant who has delivered his plea with- 
out notice, cannot, even before the time 
for pleading is expired, re-deliver his plea 
with notice. Ibid . Notice is necessary in 
an action against the assignees, (as by the 
bankrupt to try the question of bankruptcy,) 
although the defendants are not described 
as assignees upon the record. Simmonds 
v. Knight , 3 Camp. 251. Where the plea 
was delivered by mistake without a notice 
to dispute the bankruptcy, and notice of 
disputing on the same day was tendered 
and refused, although before the time for 
pleading had expired, it was held to be 
insufficient; the defendant should have 
moved to withdraw the plea, in order to 
plead ne novo . Lawr&ice v. Crowder , 3 
C. fit P. 229 ; see also Folkcs v. Sc udder, 
3 C. Sc P. 232. 
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and if plaintiff before issue joined (t), give notice in writing to such assignee(u), Proof by 
commissioner or other person, that he intends to dispute some, and which (#), 
of such matters; and in case such notice shall have been gjven (y), if such as- 
signee, commissioner or other person shall prove the matter so disputed, or the 
other party admit the same, the J udge before whom the caftse shall be tried ( z ), 
may (if he thinks fit) grant a certificate of such proof or admission ; and 
such assignee, commissioner or other person, shall be entitled to the costs, to be 
taxed by the proper officer, occasioned by such notice ; and such costs shall, 
ifauch assignee, commissioner or other person shall obtain a verdict, be added 
to the costs ; and, if the other party shall obtain a verdict, shall be deducted 
from the costs which such other party would otherwise be entitled to receive 
from suah assignee, commissioner or other person. 

The 92d section enacts, that if the bankrupt shall not (if he was within 
the United Kingdom at tho issuing of the commission) within two calendar 
months after the adjudication, or (if he was out of the*United Kingdom) 
within twelve calendar months after the adjudication, have given notice of 
his intention to dispute the commission, and have proceeded therein witli 
due diligence, the depositions taken before the commissioners at the time of, 
or previous to, the adjudication of the petitioning creditor’s debt or debts, 
and of the trading and act or acts of bankruptcy, shall be conclusive 
evidence (a) of the matters therein respectively contained , in all actions at law 
or suits in equity , brought by the assignees for any debt or demand for which 
the bankrupt might have sustained ( b ) an action or suit (c). 

If no notice of the intention to dispute any of the ingredients of bankruptcy 
has been given, according to the 90th section, the facts stand admitted as 
regards the validity of the commission or fiat ( d ). 

If due notice has been given under the 90th section, the plaintiffs must 

(t) Notice by the plaintiff, served at the at the outset, and will put the plaintiff on 

time when the issue is delivered with notice strict proof. Ducharme v. Lane , 2 Camp. 

of trial, would, it seems, be too late. Rich- 323. 

moral v. Heapy, 4 Camp. 207. (z) The Judge, on a reference of the 

(w) Service of notice on a maid-servant at cause before trial, cannot certify. Uar- 

tlie dwelling-house of the assignee, was held thorp v. Anderson , 8 Bing. 268. 

to be insufficient, under the stat. 49 G. 3, (a) JEarith v. Schroder , M. Sc M. 20 ; 

c. 121,8*10. Howard v. Ramsbottom , 3 Eden, 370. 

Taunt. 626. Service by delivery to a clerk, (6) Where part of the claim for which 
at the defendant’s counting-house, before the bankrupt might have sustained an ac- 

issue joined, was held to be sufficient, with- tion, eould not have been recovered by the 

out proof that it came into the defendant’s bankrupt, the proceedings, after notice, are 

hands. Widger v. Br opining, M. & M. not sufficient proof of the trading, &c.; and 

27. Service on the attorney is sufficient. if there be no other proof, the plaintiffs must 

Howard v. Ramsbottom , 3 Taunt. 526. elect to go only for such part of the claim 

The notice must be specific ; it is insuffi- as the bankrupt might have recovered, 

cient to give general notice of intention to They must, in such case, abandon counts 

dispute the bankruptcy. Trimleyv. Unr on their own possession as assignees. Crib- 

tom, 6 B. & C, 587. A plea that F \ was son v. Oldfield, 4 C. P^313. Jones v. 

not duly declared a bankrupt does not ope- Fort , 1 M. & M. 196. Notice left at the 

rate as notice. Raphael v. Moon , 7 C .Sc counting-house of the party in London with 

P. 115. his clerk is sufficient. Widger v. Brown - 

(x) Notice having been given to dispute ing, m 1 M. Sc M. 27. Proof that the party 

the act of bankruptcy only, and the depo- is an uncertificated bankrupt under a 

sitions having been read to prove the trad- former commission still in force, is ad in is - 

ing and petitioning creditor’s debt, the sible without notice. Phillips v. Hop- 

residue of the proceedings is not considered wood , 1 B. Sc Ad. 619. 

to be In evidence, and the counsel of the (c) An action of ejectment is within 

party contesting the cause has no right to these words ; per Lord Tenterden, C. J. 

inspect them. Block v. Thorne, 4 Camp. sitt. after Easter T. 1827. 

191. Stafford y+Clarke, 1 C. & P. 26. ' ( d ) In an action by assignees against 

(y) Notice is no part of the defendant’s the sheriff, for the proceeds of a levy under 

evidence in the cause, but may be proved a fi. fa after an act of bankruptcy, no 
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Proof by prove the different steps of bankruptcy. But the depositions will be 

*%+ admissible evidence, and conclusive as to the matters contained in them, in 

©as* all cases which fal^within the scope of the 92d section ; unless the defendant 
prove that the bankrupt has given notice of his intention to dispute the 
commission within ihe time, and has proceeded therein with due diligence. 
In such cases |be depositions should be proved, either by the production of 
the documents themselves from the proper custody, L e. of the solicitor under 
the commission (i), or proof of the handwriting of the commissioners, or by 
office-copies, according to the late Act (f). 

The statute makes such depositions conclusive as to the matters therein 
contained ; and therefore if the evidence supplied by the depositions taken 
as admitted be insufficient to prove any of the essentials to bankruptcy, the 
defect should, it seems, be supplied by extrinsic evidence ( g ). 

The 1 & 2 W. 4, c. 66, s. 17, authorises the bankrupt to dispute the 
adjudication by petitions to the^Court of Review, which may grant an 
issue for trying the validity of the adjudication; and if the verdict or adjudi- 
cation shall not be set aside, such verdict or adjudication shall, as against 
the bankrupt, the petitioning creditor, and any assignee, and all persons 
claiming under the assignee, and all persons indebted to the bankrupt's 
estate, be conclusive evidence that the party was, or was not, a bankrupt at 
the date of such adjudication. 

Trading. Next, as to proof of the requisites of bankruptcy (A) ; and first, of the trading . 

The trading (£) essential to bankruptcy is matter of positive statutory 
definition and of legal consideration ; but it is a question of fact, whether 
the party has done such acts as constitute him a trader in point of law; and 
also when the acts are of a dubious nature, whether they have been done 
with an intention to carry on trade (A). 

The statute 6 Geo. 4, c. 18, s. 2, enacts (Z), that “all bankers (m), 

notice having been given by the defendant ( h ) Where the assignees unnecessarily 

to dispute the bankruptcy, it was held (Ten- went into evidence of trading after notice 
terden, L. C. J. and Parke, J., contrd, Bay- to dispute, and failing were nonsuited, the 

ley and Littledale, Js.) that, by the omis- Court refused to set aside the nonsuit, 

sion to give notice, the defendant admitted Johnson v. Piper , 2 N. Sc M. 672. 
everything necessary to support the com- (») An illegal trading will support a 
mission, and that the plaintiffs were not commission. Cobb v. Symonds, 5 B. Sc A. 
bound to prove that a good petitioning ere- 516. Hot see MUliken v. Brandon , I 
dltor’s debt existed at the time of the act C. & P. 387. 

of bankruptcy relied on. Norman v. Booth , (k) Wright v. Bird , 1 Price, 20. Bar- 

lO B. Sc C. 703. t holometQ v. Davis , 1 T. R. 573. In Pat - 

(e) Collinson v. HUlear f 3 Camp. 30. man v. Vaughaq, 1T.R. 573, Buller, J. 

The bankrupt himself, having obtained his stated to the jury, that if the party endea- 
eertificate and released his sureties, is a vourod to make a profit of trading, and was 
competent witness for this purpose. Mot- ready to sell to any applicant, and not as 

gan v. Pryor, 2 B. & C. 13. a matter of favour, they ought to find him 

(f) 6 G. 4, c. 16, s. 07 ? supra, 122. to be a trader. 

(g) Lawson v. Robinson , 1 Starkie’s C. (1) It was held that proof of trading, 

456. Cooper v. Machin , 1 Bing. 426. after the new Act came in force, was esaen- 

Marsh v. Meager, I Starkie’s C. 353. In tial ; and that a commission issued since 
MaehbeatH v. Coates , 4 Bing. 34, it was the 1st September 1825, could not be sup- 

held that the petitioning creditor's debt ported on a trading previously to that time, 
had been sufficiently established, although JBx parte Batten, 1 Mont.& M. 287. Sur- 

the deposition which was read was defec- tees v. Ellison , 0 B. St C. 750. And see 

tive on that point ; and Best, C. J. inti- Hewson v. Heard ; Palmer v. Moore ; 

mated that the 02d section virtually ex- ib. But acts of buying before the late 

eluded all other proof. In that case, how- statute came into operation, are evidence 
ever, no notice had been given, and there- to explain the quality of the subsequent 
fore no proqf of the debt was necessary, acts. Worth and mother v. Budd , 2 B. 
Bnt see the report of this case, 12 B. be A. 172. • 

Moore, 122 ; and Boron v. Leteis, 1 Sim. (in) Where the bankrupt was not merely 

376. a shareholder, but an active manager of 
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brokers (n), and persons (o) using the trade or profession of a scrivener (p), 
receiving other men’s monies or estates into their trust or custody, and persons 
insuring ships or their freight, or other matter, against perils ofthe sea, ware- 
housemen, wharfingers, packers, builders, carpenters, shipwrights, victuallers, 
keepers of inns, taverns, hotels (q) or coffee-houses, dye A, printers, bleachers, 
fullers, calenderers, cattle or sheep salesmen, and all personalising the trade 
of merchandise by way of bargaining, exchange, bartering, commission, 
consignment, or otherwise, in gross or by retail ; and all persons who, either 
for themselves or as agents or factors for others (r), seek their living by 
buying and selling, or by buying and letting for hire, or by the workmanship 
of goods or commodities (s), shall be deemed traders liable to become 
bankrupt: provided that no farmer (*), grazier, common labourer, or work- 
man for hire, receiver-general of the taxes, or member of or subscriber to 
any incorporated commercial or trading companies, established by charter 
or Act of Parliament, shall be deemed, as 9uch, a tradef liable by virtue of 
this Act («) to become bankrupt.” 

The intention to trade may be inferred from a single act of buying and 
selling. 


the business of a joint-stock banking com- 
pany, it was held to be a sufficient trading. 
Hall, ex parte , 3 Deac. 405. 

( n ) A shipbrokcr is a trader liable to 
become bankrupt within the 6 Geo. 4, c. 1 6. 
Pott v. Turner , 6 Bing. 702. So is a 
pawnbroker, Rawlinson v. Pearson , 5 B. 
Sc A. 1 24. Qu . as to an insurance broker. 
Ex parte Stevens, 4 Madd. 250. 

(o) The wife of a felon sentenced to 
transportation, if she becomes a trader, is 
liable to the bankrupt laws, although he 
in fact remains in this country. JExpafte 
Franks, 7 Bing. 762. 

( p ) An attorney who is a depositary of 
money to be laid out in securities at bis 
own discretion, and receives a compensa- 
tion distinct from his fees for drawing the 
conveyance, is a scrivener. Hutchinson v. 
Gascoigne, Holt’s C. 507. To make a 
man a money scrivener, it must be an 
occupation to which he resorts in order to 
gain his living. He must receive other 
men’s monies into his Jg&nds lor custody. 
He must carry on the business of being 
trusted with other people’s monies, to lay 
out for them as occasion offers. Per Gibbs, 
L. C. J. ; Adams v. Malkin , 3 Camp. 534. 
Ex parte Paterson, 1 Rose, 400. 

(q) One who keeps a private lodging- 
house, and buys provisions for the lodgers, 
charging a profit, js within the Act. 
Smith v. Scott, 9 Bing. 14. 

(r) So an executor carrying on trade 
for the benefit of the testator’s children. 
3 Esp. C. 88; 10 Ves. 110. 

(s) Where the party, by the terms of an 
agreement of purchase, was in the situation 
of the owner in fee of the soil, from which 
he made bricks for sale ; it was held that he 
was not, within 6 Geo. 4,c. 16, s. 2, “a per- 
son seeking his living by baying and selling, 
or seeking his living by the workmanship 
of goods and commodities,” which latter 


clause Beems intended to meet the case of 
persons who make for others. Ileane v. 
Rogers , 9 B. &t C. 577 ; Bee Ex parte Bur- 
gess, 2 Gl. Sc J. 182. 

(£) A farmer who buys and sells for 
profit, horses not used in the farming busi- 
ness, to the amount of five or six in two 
years, was held to be a trader. 1 T. R. 
573 } 2 tf. R. 78. So if he buy more horses 
than he wants for use, with a view to a 
re-sale. Newland v. Bell, Holt’s C. 221. 
Where a farmer was in the habit of pur- 
chasing more sheep than required to stock 
his farm, and selling immediately the ex- 
cess without shearing, or any pasturing on 
his farm ; held to amount to a trading as 
a sheep-salesman within the bankrupt law. 
New all, ex parte , 3 Deac. 339. 

Where, prior to the 0 Geo. 4, c. 10, 
the bankrupt, a farmer and grazier, had 
bought cattle, not for the purpose of his 
farm, but of sdle, and after the passing of 
the Act had in some few instances bought 
and sold cattle in like manner, it was held 
that the previous acts were admissible in 
evidence to explain the nature of the subse- 
quent acts, Worth v. Budd, 2 B. &c Ad. 
172. 

(u) The following, it has been held, pre- 
vious to the statute 0 G. 4, are not within the 
scope ofohe bankrupt laws : — An attorney 
who receives and places out the monies of 
his clients in the usual course of business, 
and enarges in respect of the deeds or secu- 
rities, and not as commission, on the monies 
In his hands ( Hurd v. Brydges , Holt’s C. 
654) ; a schoolmaster who buys books and 
shoes, and retails them to his pupils (Va- 
lentine v. Vaughan, Peake, 76); one who 
erects public baths on land granted to him 
for the purpose ( Williams v. Stevens, 2 
Camp. 300) ; who builds a theatre to be 
held in shares, for which he is to be paid 
according to measure and value, he being 


Trading. 


What per- 
sons not 
liable. 
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Proof of The purchase of a single lot of timber, if made with intent to trade, will 

trading. make 

a inan a trader (y). 

After proof thatue has once traded, it is not necessary to prove continued 
acts of trading up to the very time of the bankruptcy ; it is sufficient to prove 
acts from which it eta be inferred that he intended to continue the trade ( z ). 
Thus the soliciting orders for business is evidence of the party’s intention 
to continue the trade, although he has not actually transacted business for 
some time previous to the bankruptcy (a). 

Where a fisherman has occasionally bought and sold fish, it is to be pre* 
sumed that whilst he remains a fisherman he carries on business in the 
same way (5). 

a shareholder (Ibid.) ; who buys timber (2 Esp. C. 555) ; a person who occasionally 

which he uses for building of houses which buys and sells hay, corn and horses, with 

he sells ( Clark v. Wifpon , 5 lisp. C. 273); a view to profit, but without making them 

one who keeping hounds buys dead horses/ the means of seeking ids living ( Stewart 
and sells the skin and bones (tjfilmmersett v. Ball, 2 N. R. 78. Bolton v. Sowerby , 

v. James, 3 B.&B.2); or buying more of 11 East, 274) ; a colonel of a regiment, 

an article than he wants, sells the surplus who occasionally sells horses at Tattersall’s, 

( New land v. Bell, Holt's C. 222) ; a livery- JEx parte Blackmore , 0 Ves. 3) ; receivers 

stable keeper who buys provender, and sells of taxes (5 Geo. 2, c, 30, s. 40); graziers 

it to his customers and others ( Cannon v. (ibid.) ; drovers (ibid.) ; farmers (ibid.! ; 

Benew, 10 Bing. 292) ; a cowkeeper who contractors for victualling the navy ( 1 

sells cows unfit for use ( Carter Brew , Vent. 270) ; Innkeepers (2 Burr. 2004) ; 

1 Swanst. 04); a fanner who buys and one who draws bills for the purpose of 

sells articles Incidental to the occupation improving his estate, and borrows accom- 

of his farm, as where he buys pigs, feeds modation bills, in lieu of which he gives 

them on his stubbles, and resells them from his own ( Harikey v. Jones, Cowp. 745.) 

time to time (Patten v. Brown , 7 Taunt. ( Secus , if there be a continuation with a 

409.) (But where a farmer bought horses, view to gain profit by the exchange, ibid, 

which were not fit for farming, and, sold Richardson v. Bradshaw , 1 Atk. 128) ; 

them again, avowing his intention to be- a builder who buys timber for building 

come a horsed eal£r, the facts were held to houses, and sells the houses (5 Esp. C. 

be evidence of trading. Wright v. Bird, 147. Secus, Byer v. Hudson, cor. Abbott, 

1 Price, 20.) So although where brick- L. C. J. sittings after T. T. 1825); holders 

making is carried on as a mode of enjoying of stock In different trading companies by 

the profits^f a real estate, it will not make various statutes (3 Esp. C. 88 10 Ves. 

the party liable to the bankrupt law, llO.y 

whether he be a termor, or entitled in fee ; (y) Holroyd v. Gwynnc, 2 Taunt. 179. 

it is otherwise where the business is car- See also Newland v. Bell, Holt's C. 221 ; 

ried on independently and substantively as Stewart v. Bail, 2 N. R. 79. Where It 

a tr^de. Sutton v. Weeley, 7 East, 442. appeared that a party had ordered goods 

JEx parte Gullitnore, 2 Rqje, 424; Eden, 4.) for the purpose, as he stated, of sending 

The ow?er of land who uses the clay tor them abroad, saying, that he would give 

making * bricks, and bays chalk for tfie other goods in exchange for them ; Abbott, 

more convenient burning of the* bricks, is C. J., on the objection being taken that 

not a trader. (Patd v. Bowling, M. & M. there was no evidence ef selling, said, u I 

263. *Ex parte B urged, 2 G. 6c J. 183. cannot say that if a man buys, and repre- 

^ Hedne . v. * Rogers, 9 B. ie C. >677.) An seats himSelfibs a dealer, and offers goods 

executor disposing of his testator’s stock in exchange, he does not buy to sell again ; 

Is not a trader, although he purchase other at least I must leave R to the jwy, I cannot 

articles to make it marketable; secus, if nonsuit upon it." The quantum of trading 

he increase the stock, and continue to sell, is immaterial. Newland v. Bell, Holt’s 

(Ex parte Nutt, l Atk. 102. Ex parte C. 221. Gale v. Half knight , 3 St&rkie’s 

Garland, 10 Ves# 120.) Where a tes- C. 56. Patmore v. Vaughan, 1 T. R. 

tator directs the trade to be carried on 672. 

after his death with jiart of his property, (z) 5 Esp.'C. 235. 

that part only will be liable in case of (a) Wharam v. RdUtledge, 5 Esp. C: 

bankruptcy. (Thompson v. Andrews, 1 235. Whether a trader who has ceased to 

Mylne & K. 116.) Buying and selling land buy, but is selling off his stock, Is liable to 

does not constitute a trading.. (Port ▼. • a commission depends upon the existence 

Turton , 2 Wiis. 169.) The following per- of intention to exercise or resume the 

sons also were liable : — A clerk in a cos- tradings and this* is a question for the jury, 

tom-house, employed by merchants to re- • Ex parte*Paterson , 1 Rbse, 492. 
ceive money on debentures, with which ( b ) Heanny v. Birch, 3 Camp. 233 ; 

he discounts bills on his own account Paul v. Bowling, M. Sc M. 268. 
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And where business had been carried on by the party in partnership with 
another, which partnership had been dissolved some yeys before* and no 
act of trading had been done for two or three years betyre the time when 
the petitioning creditor’s debt accrued, but the concerns had not been 
ultimately wound up, and part of the stock still renAined in the ware- 
house of the parties undisposed of, the jury found, under ties direction of 
the Court, that the trading continued (c). 

It is a question for the jury whether there has been an entire cessation 
of trading, or merely an interruption, with intent to resume it, should an 
opportunity offer (d). An admission of a party that he is in partnership 
with a trader, is evidence of his being a trader, without proof of actual 
trading (e). Although the trader be described as a money-scrivener, and the 
general words dealer and chapman, be omitted, it is sufficient, aemble, to 
prove any species of trading (f). 

Any species of trading is admissible in evidence to sfttisfy the general 
averment that the bankrupt got his living by buying and selling^). 

Thirdly . The several acts which constitute bankruptcy are matter of Act of 
positive statutory definition; and whether a particular act, when proved, bankruptcy, 
falls within the definition, is a question of law ; but whether the act itself 
has been committed, and particularly whether it has been done with that 
intention which in the particular instance is essential to bankruptcy, is usually 
pure matter of fact for the consideration of the jury. 

By the stat. several of the acts of bankruptcy there specified (A) must be 


(c) The Executors of Backhouse v. 
Tarleton , cor . Ld.Ellenborougb, Quildh&ll, 
on an issue from the Lord Chancellor to try 
the fact* 

(d) Per Ld. Eldon, Ex parte Patterson, 
1 Hose, 402* U canny v. Birch, 1 Rose, 
350. 

(e) Parker v. Barker , 1 B.& B. 0. Bat 
such declarations am not generally evi- 
dence In actions by assignees against third 
persons. Bromley v. King, R. Sc M. 228. 
Declarations, however, made at the time 
of purchasing goods are evidence to show 
the intention of the trader as to the mode 
in which he intended to disposd of them. 
Gale v. Half knight, 3 Starkie's C. 56. 

(f) Smith v. SandilandSyGlostex Sumra. 
Ass. 1819, 1 Gow.; anti per* Wood, B., 
Winch. Sp. Ass. 1820, Mann. Ind. 371. 
Hale v. Small, 2 B. & B. 25. 

(g) Hale v. Small, 2 B. 8c B. 25. The 
bankrupts being described as bankers, 
being traders according to the statute, it 
was held that the word bankers might be 
considered merely as a designatio persona • 
rum. Bemasconi v. Farebrother, 10 B. Sc 
C. 649. 

(h) The stat. 6 0. 4, c. 16, $. 3, enacts, 
that if any such trader shall depart this 
realm, or being oat of this realm shall re- 
main abroad, or depart from his dwelling- 
house, or otherwise absent himself, or begin 
to keep hie. house, or suffer himself to be 
arrested for any debt not due, or yield him- 
self to prison, or suffer hiinself to bq^u^- 
laupd, or procure himself to arrested, or 

VOL. II, 


his goods, money or chattel* to be attached, 
sequestered or taken in execution, or make 
or cause to be made, either v within this 
realm or elsewhere, any fraudulent grant 
or conveyance of any of bis lands, tene- 
ments, goods or chattels, or make or cause 
to be made any fraudulent surrender of any 
of his copyhold lands or tenements,or make 
or cause to be made any fr&udulent.glft, 
delivery, or transfer of any of his goods or 
chattels, every such trader doing, suffer- 
ing, procuring, executing, permitting, 
making, or causing to be made any of tho 
acts, deeds, or matters aforesaid, with »w- 
tent to defeat or dplay his creditors, shall 
be deemed to have thereby committed an 
act of bankruptcy. 

The 4th sect, enacts, that where any such 
trader shall execute any conveyance or as- 
signment by deed to a trustee or trustees, 
of all his estate and effects for the benefit, 
of all the creditors of such trader, the exe- 
cution of such deed shall not be deemed an 
act of bankruptcy, unless a commission 
issue against such trader within six calen- 
dar months from the execution thereof by 
such rrader : provided that such deed shall 
be executed by every such trustee within 
fifteen days after the execution thereof by 
the said trader, and that the execution by 
such trader and by every such trustee be 
attested by an attorney or solicitor, And 
that notice be given within two months 
after the execution thereof by such trailer, 
in case such trader reside hi London, or 
within 40 miles thereof, in the London 
K 
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done with intent to defeat or delay creditors. Under these words it is snf- 
ficient torprove an. intention to defeat or delay creditors, without proof of 


Gazette, and also in two London daily 
newspapers ; and in ci#»o such trader does 
not reside within 40 miles of London, then 
in the London Gazette, and also in one 
London daily newspaper, and one provin- 
cial newspaper published near to such 
trader's residence; and such notice shall 
contain the date and execution of such 
deed, and the name and place of abode 
respectively of every such trustee, and of 
such attorney or solicitor. 

Previous to this statute it was held that 
an assignment for the benefit of creditors 
was not an act of bankruptcy, if all ( Eck - 
hardt v. Wilson , 8 'f. R. 140) or the gene- 
rality assented. Inglis v. Grant , 5 T. R. 
530. 

Tin? 5th sect, enacts, that if any such 
trader, having been arrested or committed 
to prison for debt, or on any attachment for 
nonpayment of money, shall, upon such or 
uny other arrest or commitment for debt or 
nonpayment of money, or upon anyNietcn- 
tion for debt, lie in prison for 21 days, or 
having been arrested or committed to 
prison for any other cause, shall lie in pri- 
son for 21 days after any detainer for debt 
lodged against him ami not discharged, 
every such trader shall be thereby deemed 
to have committed an act of bankruptcy; 
or if any such trader, having been arrested, 
committed or detained for debt, shall 
escape out of prison or custody, every such 
trader shall be deemed to have thereby 
committed an act of bankruptcy from the 
time of such arrest, commitment, or deten- 
tion: provided, that if any such trader 
shall be in prison at the time of the com- 
mencement of this Act, such trader shall 
not be deemed to have committed an act 
of bankruptcy by lying in prison, until he 
shall have lain in prison for the period of 
two months. 

, By the Gth sect., a declaration of insol- 
vency filed by the trader, and afterwards 
advertised in the London Gazette (accord- 
ing to the provisions of the statute), shall 
be an act of bankruptcy from the time of 
the advertisement; but no commission shall 
issue unless it be sued out within two ca- 
lendar months from the time of insertion 
of such advertisement, and unless the ad- 
vertisement be inserted within eight days 
after the filing of the declaration with the 
secretary of bankrupts; and no docket 

shall be struck on such act of bankruptcy 

before the expiration of four days next 
after the insertion of such advertisement, 
where the commission is to be executed in 
London, or before the expiration of eight 
days where it is to be executed in the 
country ; and the Gazette containing such 
declaration shall be evidence of such decla- 
ration having been filed. 


The 7th sect, enacts, that an adjudica- 
tion founded on such an act of bankruptcy 
shall be valid, although concerted between 
the trader and any other person. 

By the 8th sect., if any such trader shall, 
after a docket struck against him, pay to 
the person or persons who struck the same, 
or any of them, money, or give or deliver 
to any such person any satisfaction or secu- 
rity for his debt, or any part thereof, where- 
by such person may receive more in the 
pound in respect of his debts than the other 
creditors, such payment, gift, delivery, 
satisfaction or security shall be an act of 
bankruptcy ; and if any commission shall 
have issued upon tlm docket so struck as 
aforesaid, the Lord Chancellor may either 
declare such commission to be valid, and 
direct the same to be proceeded in, or may 
order it to be superseded, and a new com- 
mission may issue, and such commission 
may be supported either by proof of such 
last-mentioned or of any other act of bank- 
ruptcy; and evety person so receiving 
such money, gift, delivery, satisfaction, or 
security as aforesaid, shall forfeit his whole 
debt. 

By sect. 10, if a trader, having privilege 
of parliament, shall not, within one calen- 
dar month after personal service of n copy 
of a summons sued out by liis creditor, pay, 
secure or compound for such debt to the 
satisfaction of such creditor, or enter into 
a bond in such sum, and with two sufficient 
sureties, as any Judge of the court out of 
which the summons issued shall approve 
of, to pay such sum as shall be recovered, 
together with costs, and within one calen- 
dar month next after personal service of 
such summons cause an appearance to be 
entered to such action in the proper court, 
every such trader shall be deemed a bank- 
rupt from the time of the service of such 
summons. 

By sect. 11, if such trader, having pri- 
vilege, See. neglect, after personal service 
of the order, to pay money ordered to be 
paid by any Court of Equity, on a peremp- 
tory day fixed by that Court for such pay- 
ment, he shall be deemed to have com- 
mitted an act of bankruptcy from that day. 
An act of bankruptcy was committed on 
the Gth of March, prior to 5 Geo. 4, c. 98, 
coming into force, by which all former 
Bankrupt Acts were repealed, but which 

was itself repealed by the 6 Geo. 4, c. 10, 

after which thd commission issued ; held, 
that it was to be considered as if the 
5 Geo. 4 had never existed, and that the 
commission was well supported by that act 
of bankruptcy. Phillips v. Hop wood, 
10 B. Sc C. 30. 
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any actual delay of a creditor (i). And it is not sufficient to prove delay, 
if the intention be wanting (A). f 

It seems to have been held under the stat. 21 J. 1, c.^5, s. 2, that the Intention, 
departing the realm would constitute an act of bankruptcy, provided it was 
proved that a creditor was in consequence delayed, independently of any 
proof of an intention on the part of the bankrupt to do so ; thaftis, the latter 
branch of the clause was considered to be entirely independent of the intent 
mentioned in the former part: the effect was to* render the mere delaying 
of the creditor, provided it was the consequence of one of the acts specified, 
an act of bankruptcy. As in Woodier' s Case , who departed the realm be- 
cause he had killed liis wife (if) ; and in that of Raihes v. Perea n (?/*), where 
the primary reason for the bankrupt’s going abroad was, that a young 
woman had refused to live with him as his mistress unless he took her 
abroad. In both these cases creditors were delayed, and for that reason 
the question of intention was considered to be im material.* 

In the subsequent case of Robertson v. Liddell (ji), this stat. (21 J. 1) was 
much discussed, and it was held that the words were to be read, ** to the 
intent his creditors shall , or that thereby they may be defeated making the 
intent to govern the whole clause. Still those cases might probably have 
been decided as they were, consistently with the latter construction ; since, 
although the primary object of the bankrupt in going abroad might not be 
to delay his creditors, yet if the delaying liis creditors was the immediate 
and necessary consequence of his act, it might be considered as evidence of 
such an intention (o). And it seems to be probable that under the present 
statute (6 Geo. 4, c. 1G), which makes the intention to delay essential to the 
act of bankruptcy, it would be held that where the delaying of creditors was 
the natural, immediate and necessary consequence of the traders act, the 
very act itself would* supply strong evidence of intention ; for in law as 
well as morals, every one must be considered to contemplate the naturul 
and immediate consequence of his apt ( p). 

In order to prove the intention of the bankrupt to delay a creditor, decla- Declara- 
rations made by him, which were cotemporary with the act itself, are ad- tions. 
inissible. Accordingly, what the party said on requesting his servant or 
clerk to deny him to creditors ( q), or whence departed from liis dwelling- 
house, or even upon his retuyn home again, is evidence to show with what 
intention he secluded or withdrew himself from his creditors (r). 


(i) It was so held under the now re- 
pealed stat. 1 J. 1, c. 15,8. 9, where the 
words were u to the hi tent or whereby 
creditors may be defeated or delayed.*’ 
Robertson v. Liddell , 9 East, 487, in 
which the case of Fowler t v. Padgett, 7 
T. R. 509, was overruled^ where it had 
been held that the word or in the statute 
meant and. See Hammond v. Hicks, 5 
Esp. 139? ,1 Taunt. 273. 370} 3 Smith, 
347. Wilson v. Normark 1 Esp. C. 334 } 
Holroyd v. Gwynn, 2 Taunt. 176; Rams - 
bottom v. Lewis, 1 Camp. 279; Holroyd 
v. Whitehead, 3 Camp. 530; infra, 132-3. 

» (A) Windham v. Paterson, 1 Starkie’s 

C. 145. Warner v. Barber , Holt’s C. 1 75. 

(J) B. N. P. 39. 

(m) Co. B. L. edit. 73; and see 
Vernon v. Hankey , Co. B.L., where Buller, 
J. approved of the decision in Woodier** 


Case, and said that it had always been 
considered and acted upon as good law. 

(n) 9 East, 487. llotroyd v. Gwynn, 
2 Taunt. 170. 

(o) See the observations of Lawrence, J. 
in Fowler v. Padgett , 7JT. R. 510. 

(p) See tit. Intention — Mai-ick; 
and see the observations of Abbott, L. C. J. 
in Pulling v. Tucker , 4 B. Sc A. 385. 

Ramsbottom v. Lewis, 1 Camp. 280. 
Where the bankrupt, on going abroad, left 
with his clerk a power to act, but without 
making any provision for bills becoming 
dne, and tbs inevitable consequences must 
be to dfday his creditors, it was held to be 
an act of bankruptcy. KUner , ex parte, 
9 Mont. & Ayr. 722. 

( 0 ) Jamieson, v. Hamer, 1 Esp. C. 381. 
(r) Bateman v. Bailey, 5 T. R. 512; 
B. N. P. 41. Ambrose v. C tendon, Ca. 
k 2 
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The bankrupt was arrested and taken twelve miles from home on the 5th, 
was di&harged t one o’clock in the afternoon of the 6th, and returned 
home at ten o’clock on the night of the 7th ; it was held, that what he said 
to a witness (who inquired where he had been), as to the reason of his ab- 
sence, was admisftble, in explanation of his act (s). So what the bankrupt 
said on rerxAving his books is evidence (f). Where, in trespass for taking 
goods, the question was as to the bankruptcy of the plaintiff, it was held 
that letters found in his possession after the bankruptcy, with post-marks 
of a date previous thereto, must be taken to show that he received them 
before, and were evidence to show, in explanation of his conduct, that he 
had received intimation of the facts mentioned in the letters having taken 
place, although they were not evidence that the facts stated really did so 
happen (u). But declarations or admissions by the bankrupt, which are 
subsequent to the act are not admissible ( x ). 

Where the proceedings were read in evidence (under the stat. 49 G. 3, 
c. 121)^ a deposition stated that the bankrupt had absented himself, and that 
he had admitted that he had absented himself for the purpose of avoiding 
bis creditors, but did not specify the time of such admission, and it was 
held that there was not even primA facie evidence to prove the act of bank- 
ruptcy &)• 

Where the act to be proved, is the departing the realm with intent to 
delay creditors, the intention of the party is a question of fact for the de- 
termination of the jury ; to be collected either from the contemporary 
declarations of the trader, ot to be presumed from circumstances, consider- 
ing the mode and reason of the departure, the state of his affairs at the time, 
and other circumstances likely to operate as motives. The case is subject 
to the general presumption of law, that a man contemplates that result 
which is the natural and obvious consequence of his act, although he may 
have had another primary and immediate object in view(r.) A letter 
writteh by the trader during his absence is evidence to explain its nature (a) ; 
for the departing the realm is a continuing act (6). 


T. H. 267 ; 4 Eap. C. 233. WUson v. 
Norman, 1 Ksp. C. 334. Robertson v. 
Liddell , 9 East, 487. Holroyd v. G wynne , 
2 Taunt. 176. Declarations made by the 
bankrupt at the time of his return, that 
he had quitted to avoid the service of a 
writ against him, are admissible and suffi- 
cient evidence <of an act of bankruptcy, 
without further proof of the existence of 
the writ or of the debt, or of there being 
any creditor. Newman v. Stretch , 1 M. 
Sc M. 338. A creditor called at the 
house of the bankrupt by appointment 
for payment of bis debt, and saw the 
bankrupt, who shortly after left the room, 
and did not return ; the wife afterwards 
informed the creditor hn was gone out; it 
is for the jury to say, whether be left his 
house to avend or delay a creditor, and 
the wife’s answer Is admissible as part of 
the res gestae. Charrington v. Brown, 1 1 
Moore, 341, The admissibility of such 
declarations cannot be decided by any 
positive rule as to time, but must depend 
on the nature and strength of their cou- 


nexion with the disputed act. Where the 
question was, whether giving a security 
by the trader to G. on the 26tli of October, 
amounted to an act of bankruptcy, it was 
held that a conversation which the trader 
had with X., ttf whom he had on the 25th 
of October promised to give a security on 
the following day, and in which he falsely 
professed a total ignorance of the security, 
was admissible evidence to show the real 
nature ofthe transaction. Ridley v. Gyde, 
9 Bing. 349. See also Rawson v. Halgh, 
2 Bing. 104. 

(s) Bateman v. Bailey , 5 T. R. 512. 

(t) Ambrose v. Clendon , Ca. T. H. 267. 

(u) Cotton {V* James, 1 M. k M. 276, 
and 3 C. St P. 505. 

(a?) Robson v. Kemp , 4 Esp. C. 233. 

(y) Marsh v. Meager, 1 Starkie’s C. 353. 

f*) Vide supra, 131. 

(a) Windham v. Paterson, 1 Starkie’s 
C. 146. 

(b) Rawson v. Hqjgh, 2 Bing. 99. Lees 
v. Marion , 2 Mo. Sc R. 211. Maylin v. 
JSyloe, 2 Str. 809. 
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If the delay of creditors be the necessary consequence of the departure, 
the intention to delay may be inferred, although the part}? had another and 
more immediate object in departing; as on account of domestic dissen- 
sions (c), to avoid a prosecution for felony (d), or in orjler to live with a 
mistress (e) ; and so in other cases where the purpose of dep^ture is aliene 
from that of trade, for the party must be supposed to contemplate aud intend 
that which is the immediate and necessary consequence of his act{/*). 

But it is not enough to show that the party left England and proceeded 
to Ireland, where he also carried on trade, without leaving funds behind him 
for the payment of his debts, for non constat that he did not go for the very 
purpose of providing funds ; and this case differs essentially from that of 
Holroyd v. Whitehead , since there the intention of the departure was aliene 
from that of trade (g). 

If a subject, domiciled in Ireland, leave his family th$re and come to 
England to settle his affairs, and return to Ireland abruptly to avoid an 
arrest, he commits an act of bankruptcy (A). 

To prove an act of bankruptcy by a departure from the dwelling-house, 
the act of departing must be proved; and secondly, the intent to delay 
creditors, &c. (i) ; and on the other hand, any facts are admissible which 
tend to disprove the intention, and to show that the trader departed without 
any intention to delay his creditors (A). The intention of the trader in a 
doubtful case, is one of fact for the jury ( J). 


Departure 
from the 
dwelling- 
house. 


(c) Holroyd v. Whitehead, 3 Camp. 
330. 

{(C) Woodier 9 s Case , B. N. P. 39. 

(e) Ttaikes v. Pereau , Co. B. L. 73. 

( f ) See Mr. J. Lawrence's observations 
in Fowler v. Padgett , 7 T. R. 618. In 
the case of Holroyd v. Whitehead , (3 
Camp. 630, subsequently approved of by 
Lord Ellenborough, Windham v. Pater- 
son, 1 Starkie's C. 146,) the bankrupt left 
his dwelling-house on account of domestic 
dissensions with his wife, and left a letter 
stating that there would be 20 s. in the 
pound for creditors, but that, be it less or 
more, he had done with trade, desiring 
that no one should be allowed to take 
goods out of the warehouse in preference, 
and giving no directions far the continu- 
ance of his business ; during his absence 
a creditor called for money, whd went 
away unsatisfied. And it was left to the 
jury, whether, under the circumstances, 
the party had not left his house with an 
intention to delay his creditors, and whe- 
ther a creditor had not been delayed ; and 
the jury found both these facts. See also 
Ramsbottom v. Lewis , 1 Camp. 279. 

(ff) Windham v, Paterson, 1 Starkie's 
C. 144. See Warner v. Barber , Holt's C. 
175. 

(h) Williams v. Nunn, 1 Camp. 152, 
cor . Chambre, J. 1 Taunt. 270 ; where it 
* is stated that the family resided in Eng- 
land, and the Court adverted to that cir- 
cumstance. 

(*) See the cases jbove cited, p. 132-3 ; 
also Wilson v. Norman % 1 Esp. C. 334 ; 
Robertson v. Liddell , 0 East, 487. As 


has already been seen, proof of actual 
delay is unnecessary, although the con- 
trary was once held. Harnardv . Vaughan, 
8 T. R. 149. Where the trader departed 
under the false notion that the officer 
who had called had a writ for him, 
it was held to be an act of bankruptcy. 
See also Ex parte , Ban{ford , 15 Ves. 449. 
Aldridge v. Ireland , 1 Taunt. 273 ; Hol- 
royd v. Whitehead, 3 Camp. 630; Wil- 
liams v. Nunn, 1 Taunt. 273 ; Hammond 
v. Hickes, 5 Esp. C. 139. Under the 
words of the stat. 21 J. 1, “ Whereby the 
creditors may be defeated or delayed for 
the recovery of their just aud true debts,* 9 
it was held, that an absconding to avoid 
an attachment for tlie non-delivery of 
goods pursuant to an award, being a mere 
duty and not a debt, was not within the 
statute. Lingwood v. Bade, 1 Atk. 196. 

(A) See Ld. Mansfield's observations in 
Worseley v. Demat tos, 1 Burr. 467. A., 
a publican, leaves his dwelling-house at 
seven in the morning, intending to com- 
plete a sale of his stock in the public- 
house, and having received the money, to 
abscond to Ireland ; he completes the con- 
tract, and receives the purchase-money at 
another house in Manchester, and imme- 
diately proceeds to Ireland without re- 
turning to bis house. Lord Abinger held, 
that If the purchase and payment of the 
money were bond fids, it was no act of 
bankruptcy, from the original departure 
to affect the subsequent sale the same 
morning. Bardsley v. Harrison , Liver- 
pool Sunfner Assizes, 1835. 

(/) Diffle v. Desanges , 8 Taunt. 671 ; 
Aldridge v. Ireland , cited, 1 Taunt. 273. 

**3 
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What the trader said on quitting his dwelling-house is admissible evidence 
to show \ris intent (m). 

Such declaration to be admissible must be made at the time of the act, or 
so near to it as to fkrm part of the same transaction, either whilst the trader 
is absenting l^mself or immediately after his return (w). 

A trader who has no settled house or counting-house, but takes up his 
residence at a public-house in the place to which his business carries him, 
may commit an act of bankruptcy by a departure from that house (o). 

A trader on absenting himself stated that writs were out against him ; it 
was held to be unnecessary to prove that fact(p), for the intention is tins 
same, whether the assertion was true or false. 

Otherwise absent himself . — It is sufficient to prove an absenting of himself by 
the trader From his usual plabe of business; as from a counting-house, where 
he has a dwelling-house in the country, with intent to delay his creditors (<?); 
and in general, any absence from his dwelling-house, for however short a 
period, is sufficient. As where a trader, on being called upon by several 
creditors for money, leaves his house under pretence of getting money for 
them, and spends the evening at a billiard-table, or at a tavern (r). So where 
a trader apprehending an arrest concealed himself in a back room in another 
person's house, until a sheriff’s officer, who he was informed was going towards 
his house, had left the street (s), and then returned home. So where being 
arrested he fled from the officer to the house of another person ( t ). 


(m) See tie general principle, Vol. I. 
p. 361, Ambrose v. Clendon , C. T. II. 207. 

(n) A deposition, stating an admission 
by the trader of an absenting to avoid 
creditors, but not stating the tune of such 
admission, Is not receivable. Marsh v. 
Meager, 1 Starkie’s C. 363. The autho- 
rities somewhat differ as to the admitting 
of declarations made after a return. See 
the cases of Bateman v. Bay ley , 6 T. R. 
612, where such evidence was held to be 
admissible; and Newtnan v. Stretch , M. 
& M. 338, where such evidence was ad- 
mitted by Parke, II ; but the correct rule 
seems to have be$u laid down by that 
learned judge in Lees v. Morton, 1 Mo. & 
R. 211, that such a declaration is inad- 
missible, unless it bo made by the trader 
whilst he is absenting himself, or immedi- 
ately after his return. See further, 2 
Evans’s Potliicr, 286; Maylin v. By loe, 
2 Str. 800; Bateson v. Haigh , 2 Bing. 90 ; 
Bidley v. Gyde, 0 Bing. 349 ; Ex parte , 
Palmer, I D. Sc C. 373; Smallcombe v. 
Bruges » M'Qleland, 45, In the case of 
Smith v. Cramer, 1 Bing. N. C. 585, the 
trader having absented hitnself on the 
16th of February, two letters written by 
him on the 1 6th of January, in which lie 
asked for time upon two bills of exchange, 
were admitted to show the motives of 
h|s absence. Here, liowever, the letters 
showed that the trader was in difficulties 
not long before his departure, and they 
were admissible to prove that fact, as acts 
done iu the management of his atihlrs, and 
therefore tending to show the state of 
those affairs. 


(o) Holroyd v. G wynne, 2 Taunt. 176. 
See Com. Dig. Bankrupt [C.] 1. 

(p) Wilson v. Norman, 1 Esp. C. 334. 
See Bobertson v. Liddell, 9 East, 487 ; 
JJolroyd v. G wynne, 2 Taunt. 176; M. & 
M. 338. 

(i q ) Judine v. Da Cossen, 1 N. R. 234, 
where the trader quitted his counting- 
house in town, taking his books with him, 
without the animus revertendi , and went 
to his dwelling-house in the country, 
where be slept a few nights, and then 
Anally quitted it. If one who lias no con- 
stant dwelling absent himself from liis 
usual place of abode, with intent, &c. it is 
an act of bankruptcy. Com. Pig. Bank- 
rupt, [C.j 1. The bankrupt, on being 
applied to for ft debt, said, he could not 
pay then, but promised to meet the cre- 
ditor at *an inn In the evening, but failed 
to do so; it is for the jury to say, whe- 
ther he broke such appointment with any 
other than the intent to delay the creditor 
with whom he made it. Widger v. Brown- 
ing, 9 D. & R 306. The absenting, to 
constitute an act of bankruptcy, must be 
from a place of business where, from the 
ordinary course of his life and business, he 
would be expected to be prt6ent. Bernas- 
coni v. Fairbrother , 10 B. & O. 549. 

(r) Bigg v. Sjxtoner, 2 Esp. C. 651. 

(s) Vincent v. Prater , 4 Taunt. 603. 
Chenoiceth v. Hay, 1 M. & S. 676. See 
also Bayly v. Schofietd, 1 M. & S. 338. 

(t) Bayly v. Sckqfield, 1 M, & 8, 338 ; 
and sec Wilson v. Norman , 1 Esp. C. 334. 
So where one of two partners lived in Lon- 
don, the other in Manchester, and the 
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So the riding out of town in order to avoid a writ, and get the term of 
tlie plaintiff (u), is an act of bankruptcy. So where a debtor in tlfe habit of 
frequenting the Royal Exchange appointed a creditor to pieet him there, and 
directed a friend, in case the creditor inquired for hiir^ to say that he was 
not there (#). 

Where one of three bankers who resided at the place wh8re the business 
was carried on, the other two living at a distance, shut up the house and 
stopped payment, it was held that this was not evidence of a joint bankruptcy 
by the three (y). 

It is not essential to prove that any creditor was actually delayed (;r). 

The question of intention in this, us in other cases, is usually for the jury ; 
and if evidence be offered in explanation of the absence, and in order to rebut 
the presumption to delay creditors, as that he did it to avoid irritation and 
harsh language, the case is for their consideration (a). If a person who has 
no settled dwelling absent himself from his usual abode with intent to deluy 
creditors, it is an act of bankruptcy (b). 

Beginning to keep house . — This act of bankruptcy must be evidenced by 
some act by which the party secludes himself (c) from the solicitation of his 
creditors, with the intention of doing so. The most usual proof consists of 
an actual denial to a creditor, by a clerk or servant authorized to do so by 


London partner having left liis house with 
intent to delay his creditors, and having 
been a few days at Manchester, both of 
them left their country house there to 
avoid an arrest, carrying with them their 
books of accounts. Silencer v. Billing , 3 
Camp. 312. Where a trader abstained 
from going to a place to make inquiry as 
to an execution against him, to which he 
would have gone but for fear of an arrest, 
it was held to be an absenting himself. 
Hobson v. Halls , 9 Bing. 648. 

( u ) Maylin v. JSyloe , Stra. 809. Qu. 
whether if a trader leave the realm with- 
out any intention to delay his creditors, 
but whilst absent he deliberately forms 
that intention, and announces it, he com- 
mits an act oT bankruptcy. See Wind- 
ham v. Paterson, 1 Starkie's C. 144 ; and 
1 Christian's B. L. 178. 

(x) Oimmingham v Laing , 0 Taunt. 
532. Gibbs, C. J., in that case intimated 
that the words u otherwise absenting him- 
self,” meant^from creditors, and not from 
any particular place. And see Hobson v. 
Rolls, 9 Bing. 648; and Robinson v. 
CarHngton, 1 Mont. & A. 12, where the 
Master of the Rolls held that a mere 
failure to keep an appointment' with a 
creditor was a sufficient absenting. But 
in Bertmsconi v. Fairbr other, 10 B. & C. 
•556, the Court held that an absenting 
(according to the decisions) was to be con- 
lined to an absenting himself from his own 
particular place of business at which a 
man might be expected to be ; or from one 
or more particular creditors at some other 
place ; and per Parke, B., in Lees v. Mar- 
ton , 1 M. Sc UP 212; no case has gone 
the length of deciding, tliat where the ap- 
pointment is to meet the creditor at lus 


(the creditor’s) place of residence, and tho 
debtor breaks that appointment, such con- 
duct amounts to an act of bankruptcy ; 
and where a truder, who, on being ar- 
rested, had obtained his liberty on a pro- 
mise to attend and execute a bail bond, 
but did not attend, it was held to be no 
act of bankruptcy. Schooling v. Lee, 3 
Starkic’s C. 149; and in the case of 
Tucker v. Jones , 2 Bing. 2, the Court of 
Common Pleas held that the failure to 
keep an appointment with a creditor was 
not an absenting within the statute. 
Where the trader, upon the advice of the 
attorney of the petitioning creditor, went 
into his office in order to avoid a public 
arrest at the suit of the petitioning cre- 
ditor, it was held to be* no act of bank- 
ruptcy. Mills v. Hlton , 3 Price, 142. 

{y) Mills#. Bennett, 2 M, & S. 566. 

( z ) Hammond v. Hickes , 5 JSsp. C. 139, 
Robertson v. Liddell, East, 487 .'Supra, 
130. 

(a) Vincent v. Prater , 4 Taunt. 603. 
A .truder left at his house a message fur 
a creditor, who had In his absence called 
for a debt, that he could spare no money 
and would not pay him that day, and 
would go out of the way and not return 
homo till dinner-time; and it was held 
that it was for the jury to consider whe- 
ther he absented himself in order to delay 
the creditor, and that they were warranted 
in finding that be did not. 

(5) Com. Dig. Bankrupt, [C.] 1. 

(c) It is sufficient if the trader secrete 
himself in the house of a friend where he 
is lodging, and where persons are in the 
habit of calling upon hiiu. Curteis v. 
Willis, 1 It. & M. 56. 
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the trader, who is in the house. But although this is the usual mediuip of 
proof, it U not theconly one ; for if a trader seclude himself in a private part 
of the house, in or^er to avoid bis creditors, who are by this means deprived 
of access to him, he begins to keep house, and commits an act of bank* 
ruptey (d). As wh&re a trader removes from a part of the house where his 
creditors usually have free access to him, to a more retired part of it, by 
means of which his creditors are prevented from importuning him (e). 

Under the stat. 21 J. 1, c. 15, where the evidence of the act of bankruptcy 
consisted in the denial to a creditor by order of the trader (f), it was neces- 
sary to prove an actual denial (g) to a creditor (/a) ; and it was held to be 
insufficient# to grove a denial to an agent of the credjtor(i), without proof 
that the trader knew him to be such agent, having a present demand against 
the trader (A) : or that the trader gave orders to be denied to the creditor ; 
but if he gave a general order to be denied to all, and was denied to a creditor, 
it was sufficient, although he wished to avoid a different creditor (J)„ Proof 
that the trader was in distressed circumstances, and that he was by his 
own order denied to several persons, some of whom called more than 
once, was held to be evidence to go to a jury of a denial to a creditor (m). 


(d) 1 Camp. 272 ; Com. Dig. Bank- 
rupt, [C.] 1. Dickinson v. Foord, Barnes, 
160; Jiobcrtson v. Liddell , 9 East, 487. 

(c) Dudley v. Vaughan , 1 Camp. 271. 
Bee also Chenoweth v. Hay , 1 M. & 8. 
677 ; 1 Taunt. 270. 479. R. v. Bebb, 
cited 1 M. Sc 8. 354. Key v. Shaw , 8 
Bing. 321. Partners reside in the place 
in which they carry on business as bankers, 
and close the windows and shutters of the 
bank ; this is a beginning to keep house. 
Camming v, Bayley , 6 Bing. 363. But is 
no act of bankruptcy by a partner who 
does not reside there. Mills v. Bennett , 
2 M. & 8. 650. Hawkins v. Whitten, 10 
B. & C. 217. Bx parte Manor , 19 Ves. 
543. An order to be denied to creditors 
is but evidettce of an intention to delay. 
Lazarus v. Waithman, 5 Moore, 613. A 
geueral order to deny with that intent, or 
a general order to admit no one whom the 
servants did not know, for fear of a second 
arrest, followed up by their admitting no 
person, without its being ascertained from 
the window who he was, is sufficient. 
Harvey v. Ramsbottom, 1 B. & C. 65. 
Or a general order to deny, and a begin* 
ning to keep house, is sufficient. Lloyd v. 
Heathcote, 2 B. & B. 988. Note, in the 
latter case there v«« a denial to the col- 
lector of church and highway-rates. See 
GUnmingkam v. Laing , 6 Taunt. 532 ; 
and see Bayley v. Schofield, 1 M. & S. 
338. 

if) Dudley v. Vaughan, 1 Camp. 271. 
Exports Foster, 17 Ves. 416. 

(g) Garrett v. Movie, 6 T. R. 575. 
Hawker v, Saunders, Co. B. L. 79. Dud- 
key v. Vaughan, 1 Camp. 271. 

(h) Per Lee,C.J., B N. P. 40. A denial 
to a tax-gatherer is sufficient. Jeffs v. 
Smith, 2 TmmL 401. 

(i) B. N. P. 39, 40 ; 1 Montague, 87 ; 
Barrow v. Foster, Green, 44* A denial 


to the clerk of a holder of a bill is suffi- 
cient. 2 T. R. 59. 

( k ) 7 Vin. Abr. 61, pi. 14, Ex parte 
Levi ; but a denial to the holder of a bill 
on the morning of the day when it be- 
comes due is sufficient. Colkett v. Free- 
man , 2 T. R. 59. 

(l) Mucklow v. May , 1 Taunt. 479 ; and 
see Colkett v. Freeman , 2 T. R. 59. 

(m) Jamieson v. Earner , 1 Esp. 381. 
But in the case of Garrett v. Movie , (5 
T. R. 595), the trader, being in expecta- 
tion that several bills would be presented 
to him for payment, was advised by his 
friends to keep out of the way of his 
creditors, and he accordingly gave orders 
to his clerk to be denied to every person ; 
he retired up-stairs with bis account 
books, where he remained several days, 
and was denied to several persons, bat it 
did not appear that they Vere creditors. 
A creditor on two bills of exchange to the 
amount of 100 2. called, but did not ask 
for the bankrupt* understanding he was 
from home. The Court of K. B. held, that 
these circumstances did not constitute an 
act of bankruptcy ; and Lord Kenyon ob- 
served, that the question on trials of that 
kind had always been asked, whether or 
not the debtor was denied to the creditor, 
which showed in what light the statute 
had beCn considered. See also Hatches 
v. Saunders , Co. B. L* 79$ B. N. P. 40. 
Notwithstanding this authority, it is pro- 
bable that such a case would have met 
with a different decision even before the 
late statute. For, according to the prin- 
ciple established in Robertson v. Liddell , 
(9 East, 487), it is not material whether 
the intention was carrieddnto effect by an 
actual delay of any creditor. A denial is 
the mere medium of proof. A trader may 
have no servant or agent to deny him ; and 
thou this medium of proof becomes inap- 
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But under the late statute the actual delaying of a creditor seems to be Denial* 
immaterial f except as a mean of proving the intent to delay, provided he be 
actually denied or conceal himself! or do some other act which evidences the 
beginning to keep house. A mere direction to be denied, without more, is 
insufficient^). But if a trader in his own house hear 'himself denied to a 
creditor, and, with intent to delay his creditors, does not codie forward, it is 
an act of bankruptcy, although he gave no direction to be denied (o). 

A concerted denial is not evidence of bankruptcy, except as against one 
who was privy to the concert ( p ). 

The presumption of an intention to delay a creditor, arising from denial, Intention. 
*may be rebutted by any evidence which proves the denial tq have proceeded 
from a different motive. As by evidence that the trader was sick at the 
time, or engaged in company, or that it was at a house where he does not 
transact business, and that he referred the creditor to his shop (q). So a 
refusal to see a creditor because it was the trader’s diifner hour, is not an 
act of bankruptcy (r), or on a Sunday (s). As the bankruptcy consists in 
the act of seclusion by the trader with intent to delay his creditors, the 
intention with which the auditors call is immaterial ( t ). 

If a person upon being arrested choose rather (w) to go to prison than pay yield him- 
the debt, although he has money sufficient, declaring that he does it in order solf to 
to force hi9 creditors to come to a composition, this is evidence of an act of P riaon - 
bankruptcy, under the clause, or yield himself to prison (x). 

plicable. The fact of intention is perfectly him, Co. B. L. 81. Add see Lord Mans- 

independent of any actual delay. The be- field’s observations In Hooper v. Smithy 

ginning to keep house must no doubt be 1 Bl. R. 442, and Bamford v. Baron , 2 

manifested by some overt act of seclusion T. R. 505, n. In an action by assignees 

on the part of the trader, and although he for money had and received in respect of 

does not at all remove from the room or part parcels of bills and cash handed over by the 

of the house which he usually occupies, a bankrupts in contemplation of bankruptcy, 

denial to a creditor, through a servant, is as and by way of undue preference, it is no 

much an act of seclusion as if he had barred objection to the act of bankruptcy (the 

or nailed up the door ; and a denial in such execution of a conveyance of all their effects 

case seems to be almost the only act by to trustees for the benefit of their cre- 

which the beginning to keep house can be ditors) that it was made for the very pur- 

manifested ; but where the trader actually pose. Simpson v* Spines, 6 M. & S. 205. 

removes from a more public part of his Note, that the trustees were not privy to 
house, which he usually occupies, to a more the transfer. 

private one, and there secludes himself with (q} Per Ld. Mansfield, Round v. Hope , 
the intention to delay his creditors, the act Co. B. L. 94, 5th edit. Field v. Bellamy , 

of bankruptcy seems to be as complete with- B. N. P. 39. But where the trader being 

out proof of actual dela^ as in the case of HI directed his servant to say that he was 

a departure from the dwelling-house or not at home, it was held that it was a 

realm with that intent ; and it was so held question for the jury whether it was an 

in the case of Dickenson v. Foard, Barnes, act of bankruptcy. Lazarus v. Waithr 

160. And see Bayly v. Schqfield, 1 M. Sc man, 5 Moore, 313. 

8. 338; Bignold v. Waterhouse, Ibid. 255; (r) Smith v. Currie, 3 Camp. 349; 

Dudley v. Vaughan, 1 Camp. 271 ; Harvey B. N. P. 39. And see Shew v. Thompson, 

v. Rasnsbottom, 1 B. & C. 55 ; Lloyd v. Holt’s C. 159# where the direction was to 

Heathcote, 2 B. A B. 388 ; Lazarus v. deny the trader to any one who called 

Waitkman,b Moore, 313. Where the ‘fact whilst he was at dinner or engaged in 

to be established was a mere denial of the business. See also Loyd v. Heathcote, 

defendant being at home when the officers 2 B. & B. 392. 

came to his house, it was held, that it being (*) Ex parte Preston, 2 V It B. 912* 

made by the wife did not prevent its being It) Ex parte White, 3 V. St B. 129. 

received, the answer being part of the res (w) This must be for debt in Older to 
gestce. Att+gen. v. Goode, 1 M. & Y. constitute an act of bankruptcy. Ex parte 
286. Bowes, 16 Ves. 168; and see 7 Price, 016. 

(n) Fisher v. Boucher, 10 B. Sc B. 705. (a?) Ex parte Barton, 7 Yin. Ab. tit. 

See Lloyd v. Heathcote, 2 B. & B. 388. Creditor A»o Bankrupt, 61, 62, pL 

(o) Smith v. Moon, M. St M. 458. 15. 

(p) B. N. P. 39, 40. Cawley v. Hop- 
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In order to prove an act of bankruptcy under the words of the late statute, 
“ make of cause to be made any fraudulent grant, or conveyance of any of 
his lands, tenements, goods or chattels, or any fraudulent surrender of his 
copyhold, &c., or mjike any fraudulent gift, delivery (y), or transfer (z) of 
any (a) of his goods or chattels,” ( b ) it is necessary, in the first place, to 
prove an actual conveyance, gift, or delivery ; and 2dly, to prove that 9uch 
conveyance or gift or delivery was fraudulent, and with intent to defeat or 
delay creditors. 

1st. A conveyance, when it is by deed or other instrument , must be proved (c) 
in the regular way by means of the subscribing witnesses. But as against 
a defendant, in an action for the value of goods attempted to be conveyed, 
his admission of the execution of the deed, on his examination before the 
commissioners, supersedes the necessity of proving the deed in the usual 
way by the subscribing witness (d), The deed or other instrument must be 
properly stamped (e). The conveyance will enure as an act of bankruptcy, 
although it is void through fraud ; as where an insolvent trader conveys to 
an infant son ( f ). 

2dly. That the conveyance, gift or delivery was fraudulent, and made 
with intent to defeat or delay creditors. It is fraudulent in point of law 
where the necessary effect is to prevent a fair distribution amongst creditors, 
contrary to the spirit of the bankrupt laws ( ; g ). As where the trader trans- 
fers the whole of his effects to particular creditors (/<), to the exclusion of 


(y) The word “delivery,” connected 
with the words “ gift or transfer,” is to be 
confined in meaning to transactions of the 
same nature ; where therefore goods were 
removed with intent to delay a creditor, 
and delivered to a party having no claim 
over them, held that it was not an act of 
bankruptcy ; and at all events, a delivery 
of the goods by the party's agent generally 
conducting his business cannot be so: a 
man cannot commit an act of bankruptcy 
by the conduct of his agent. Cotton v. 
James, 1 Mood. & M. C. 277. 

(z) A warrant of attorney given for the 
purpose of entering up judgment in four 
days, and seizing the property of an insol- 
vent party, to the detriment of his general 
creditors, was held to be a charge, or a 
transfer of it, within the 7 Geo. 4, c. 57, 
a. S3, and void. Camming v. Hailey , 6 
Bing. 303. Sharpe v. Thomas , 0 Bing. 
410. And see Hoe v. Carter, 8 T. R. 
300. 

{a) It was sufficient even under the stat. 
of 21 Jac. l,c. 15, that part was conveyed. 
Bee Ex path* Foord , cited 1 Burr. 477 ; 
B. N. P. 40 ; Hint on v. J Martlet, 3 Wils. 
47 ; Morgan v. Horseman , 3 Taunt. 243. 
But it was necessary to prove a convey- 
ance by ({eed. 

(6) The fraudulent transfer of a bill of 
exchange to a creditor is a fraudulent 
transfer of a chattel within die meaning 
of the 3d section of 0 Geo. 4, c. 10, and an 
act of bankruptcy. Sharpe v. Thomas , 
0 Bing. 416. A sale of goods may be a 
fraudulent transfer within section 3 of 
4 G. 4, c. 10, but the jury must be satis- 
fied that the purchaser must have known 


that under the circumstances of the sale it 
was done with intent to obtain the price in 
order to defraud his creditors. Cook v. 
Caldecott , 1 C. & P. C. 316. 

(c) See Rust v. Cooper , Cowp. 635, per 
Ld. Mansfield, C. J. ; and Aston, J. in 
Martin v. Pewtress , 4 Burr. 2478 ; 1 Esp. 
C. 68. Where A. and B. are partners, a 
fraudulent assignment by A. to if. is not 
an act of bankruptcy by B. For proof of 
the deed, see Ind. tit. Deed. 

(rf) Bowles v. Lang worthy, 5 T. R. 
366. 

(e) Whitwell v. Dims dale , Peake’s C. 
168. 

(/) Whitwell v. Thomson , 1 Esp. C. 68. 

( g ) Per Le Blanc, J. in Newton v. 
Chantler , 7 East, 145. See Linton v. 
Bartlett , 3 Wile. 47. Wilson v. Day, 
2 Burr. 827. Compton v. Bedford, 1 Bl. 
R. 362; 1 Burr. 484. See Lord Eldon’s 
observations in Dutton v. Morrison, 17 
Ves. 199; and see Ex parte Foord, Burr. 
477 ; Hooper v. Smith , 1 Blacks. 441 ; 
Kettle v. Hammond, Cooke, 86; Hannan 
v. Fisher, Cowp. 617. 629 ; Kaye v. Bol- 
ton, 6 T. It. 134. So also is a conveyance 
of all, with the exception of a small part. 
Ibid. 

(k) Newton v. Chantler , 7 East, 145. 
Note, that the trader, when he gave the bill 
of sale was under arrest at the suit of the 
creditor to whom the bill of sale was given ; 
but the Court held that this made no differ- 
ence, and that the case was not distinguish- 
able from that of Butcher v. JEasto , Doug. 
294. But the Court Ufeld that the case of 
a partial transfer might be open to a very 
different consideration. In Thornton v. 
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any other (t), although the transfer be on trust for the benefit of all his 
creditors (fc). 

So if it be of such part as when actually transferred would disable him 
from trading (7). 


Hargreaves , 7 East, 549, Lawrence, J. ob- 
served, “ If the bill of sale swept away, as 
it is said, the whole of the bankrupt’s * pro- 
perty, it would be difficult to say that it 
was not made in contemplation of bank- 
ruptcy, because it would be in itself an act 
of bankruptcy ; and if so made in contem- 
plation of bankruptcy, he must have in- 
tended to give a preference to the parti- 
cular creditor,” And see Worseley v. De- 
mat tos, 1 Burr. 467. The transfer of all 
the bankrupt’s property to one of his cre- 
ditors is an act of bankruptcy, although 
the deed be executed by the bankrupt only, 
and not proved to have been acted on. 
Botchcrby v. Lancaster , 1 Ad. &c Ell. 77. 
Siebert v. Sjwoncr , 1 M. & W. 714. See 
Pulling v. Tucker , 4 B. & A. 38*2. An 
assignment, bond fide, and for value, so far 
as the vendee is concerned, is not an act 
of bankruptcy, although the trader medi- 
tated an absconding to defraud his cre- 
ditors. Baxter v. Pritchard , 1 Ad. & El. 
456. The sale of the whole of a trader’s 
property is not of itself an act of bank- 
ruptcy, and some fact must be shown 
from which fraud may be inferred. An 
assignment for benefit of creditors is not 
an act of bankruptcy, except in cases 
within the 4th section. See Rose v. Hay- 
cocky 1 Ad. & El. 461, Lord Tenterden’s 
judgment. An assignment of part of the 
trader’s property in trust to sell and dis- 
pose of the proceeds as he shall direct, is 
not of itself an act of bankruptcy. Robin- 
son v. Carrington , 1 Mont. & Ayr, 1. And 
see Carr v. Burdiss , 1 C. M. & R. 443 ; 
Abbott v. Burbage , 2 Bing. N. C. 444 ; 
Oreenwood v. Churchill , 1 M. & K. 546 ; 
Belcher v. Prittie , 10 Bing. 408. 

(£) It is an act of bankruptcy if all the 
creditors do not concur. Eckhardt v. 
Wilson, 8 T. R. 140,svide infra, note (l). 
And if one only be excluded. Ex parte 
Foord, 1 Burr. 477. 

(£) Dutton v. Morrison, 17 Ves. 109. 
And such au assignment is an act of bank- 
ruptcy, although none of the creditors have 
executed it, and though it has never been 
acted on, or out of the trader's possession. 
Botcherby v. Lancaster , 1 Ad. & Ell. 77 ; 
3N.& M. 383, S. C. 

(1) In Hooper v. Smith , 1 Bl. 441, Lord 
Mansfield says, ** If a man makes over so 
much of his stock in trade as to disable 
himself from being a trader, this would be 
fraudulent; it would be, as I said in 
Compton v. Bedford (1 Blacks. 362), an 
assignment of his solvency.” In Hassell 
▼. Simpson , 2 Montague’s B. L. 253; 
Doug. 88, Ld. Mansfield observed, “ A 
man may be insolvent without being a 
bankrupt, and a mas may become a bank- 


rupt and yet be able ^o pay 25s. in the 
pound : the reason why a man becomes a 
bankrupt who conveys away all his pro- 
perty is, that he thereby becomes incapable 
of trading Where the#ader transferred 
one-third part of all his effects in considera- 
tion of a loan of 120/., end being in insol- 
vent circumstances, absconded two days 
after, it was held to be an act of bank- 
ruptcy. Linton v. Bartlett , 3 Wils. 47 ; 
and see Devon v. Watts, 1 Noy, 86. It 
must be of so rauc^i of his property as to 
incapacitate him from carrying on business 
by the insolvency which would ensue. 
Wedge v. Newly n , 4 B. & Ad. 831. And 
semble , even the transfer of property 
essential to the carrying on the business 
i9 not sufficient, without showing Incapa- 
city to replace the property. Ib. A trans- 
fer to bankers of a trader’s leasehold pro- 
perty, with all his stock in trade, and also 
a policy of insurance, as a security for 
monies advanced and to be advanced, with 
a power of sale, and a proviso that the 
trader should retain possession till default, 
but not including all the trader’s pro- 
perty, being made bond, fide , is not an act 
of bankruptcy. Carr v. Burdiss ,1 0. M. 
& R. 443. In the case of Bahne v. Hut- 
ton, 2 Y. & J. 101 ; 1 C. M. & R. 448, 
an assignment of machinery to a creditor, 
the trader having other property besides 
that assigned, does not on the face of it 
amount to an act of bankruptcy, and Is not 
an act of bankruptcy, although the parties 
would, if possession had been taken, have 
been unable to carry on their trade. But 
in the case of Balme v. Jcvsison , K. B. 
Nov. 21, 1829, the same deed was held to 
be an act of bankruptcy, it being conceded 
on the trial that the question which the 
jury had before decided In reference to 
that deed, was not again to be submitted 
to the consideration of the jury, but that 
if the Court should be of opinion that on 
the face of it the deed was not an act of 
bankruptcy, the counsel for the defendant 
should be at liberty to move, it being ad- 
mitted that if the deed was to operate 
immediately, so as to put the property hi 
the possession of the person in whose favour 
that deed was made, it would be impos- 
sible to carry on the business, and would 
therefore be an act of bankruptcy. The 
counsel for the defendant accordingly 
moved, but the Court was of opinion that 
the deed operated immediately! and that 
as its effect would be, that on possession 
taken, it would be impossible to carry on 
the business, it was an act of bankruptcy ; 
and that it was an act of bankruptcy by 
the party executing, although the other 
partner did not execute, there being no 
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In such case it makes no difference whether the transfer resulted from 
preference. ^he threats*and importunity of the creditor, or was voluntary (m). But in 
such cases it is nece^ary to prove that the assignment will have the effect 
of preventing the trader from carrying on his business ; as by evidence of 
the general state of his affairs at the time. It is not sufficient to show that 
under pecuniary^ressure he parted with articles essential to his business (n). 
Where the transfer to a creditor is partial , the question is whether it was 
voluntary on the part of the trader, and made with intent to give him a 
preference ovj^ the other creditors. If it was made voluntarily, and in 
contemplation of bankruptcy, it necessarily follows that it was intended 
to give a fraudulent preference, and therefore constitutes an act of bank- 
ruptcy (o). 

The question, however, in such cases of partial transfer is, whether the 
trader did in fact intend to give a preference to particular persons, to the 
prejudice of his general creditors (p), and in contemplation of bankruptcy. 

provisio, as in the case 17 Ves., for being (p) Pulling v. Tucker , 4 B. & A. 382. 
void in case the other party did not exe- It is always a question of qiioanimo : Bid 

cote. But an assignment for the general he transfer to obtain relief or to favour 

benefit of creditors, assented to by all or the particular creditor 1 Did he contem- 

by the generality ( Inglis v. Grant , 5 T. R. plate bankruptcy ? Did he yield to pres- 

530) is not an act of bankruptcy. So sure ? Was the act capable of affonling 

where one of two partners conveyed all his present relief t The bankrupts (country 

freehold and copyhold estates in trust to bankers) having suspended payments, and 

raise money to facilitate a settlement with being in failing circumstances, the delivery 

his creditors, the pecuniary assets of the of cash and notes by one of the partners 

firm not being sufficient to liquidate the to the town agent, with the view of re- 
debts of the firm. Bemey v, Davidson , ducing the balance, although no undue 

1 B. & B. 408. Bemey v. Vyner , Ibid. preference be intended by such partner, is 

482. to be taken as such, the insolvency of the 

(in) Newton v. Chantler, 7 East, 145. house being necessarily consequent; and 

Thorton v. Hargreaves , Ibid. 544. But- cash delivered over by the other partners 

cher v. JSasto* Dong. 294. Stewart v. to the agent, in the expectation and on con- 

Moody 1 C. M, & R. 777. dition of receiving support, which isnotren- 

(n) Wedge v. Netclyn, 4 B,& Ad. 381. dered, cannot be retained by the defendant. 

As that a miller transferred his waggons See Mont. B. L.— The bankrupt, in the 

and horses to a creditor, who arrested him. habit of advancing sums to his son, the de- 
lft. A mere colourable exception has of fendant, for maintenance and discharge of 

course no operation. JEx parte Foard, liis bills, gives him a sum of money on the day 

cited I Burr. 477. Compton v. Bedford, when he stops payment, knowing himself 

1 W. Bl. 302. Low v. Skinner, 2 W. BL at the time insolvent, but not expecting to 

990. Bemey v. Davidson , 1 B. 8c B. 408. become bankrupt ; the question is whether 

Bemey v. Vyner, lb. 482. Jt was paid in the ordinaiy course in which 

y(o) Ibid. And see Thornton v. Har- he maintained him^in which case the as- 

greaves, 7 East, 544. In that case the signees cannot recover it back, or whether 

trader being pressed by a creditor for pay- it was for the purpose of securing him an 

ment, or for a security, executed a bill of advantage over, and to give him a benefit 

sale of goods, apparently the whole of his at the expense of the creditors. Abell v. 

stock, and immediately left off business Danieli, 1 Mood. 8c M. C. 370. The cases, 

and became a bankrupt ; and it was held observes Lord Kenyon ( Whitwellv.Thomp- 

that as the bankrupt did not by the exe- son, 1 Eop. C. 78), where the assignment 

cation of the bill of sale redeem himself by a trader of his property has been deemed 

from any present difficulty, the presump- fraudulent and an act of bankruptcy, have 

tlon was, that he acted not under the been where it has been made for a by-gone 

pressure of a threat of process, but with and before contracted debt ; but that it 

iutent to give a fraudulent preference, never conld be taken to be law that a 

See also Fidgeon v. Sharpe, 6 Taunt. 539 ; trader could not sell bis property when 

Smith v. Payne, 8 T. R. 162; Harman his affairs became embarrassed, or assign 

v. Fisher, Cowp. 117. And a voluntary them to a person who could assist him in 

payment under circumstances which might his difficulties, as a security for advances, 

reasonably lead the trader to suppose bank- The bankrupt before any act of bankruptcy, 

niptcy to be probable, though not inevlt- having a large prder to Execute for the 

able, is fraudulent. Poland v. Glynn, East India Company, obtained from the 

2 D. & R. 310. defendants advances to enable him to exe* 
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A fraudulent intention, in the ordinary sense of the word, is not essential Fraudulent 
to a fraudulent preference ; neither is any privity on the part of the creditor preference, 
necessary (9). 

It has been held that, although the fact that the trader at the time of the 
transfer contemplated bankruptcy be strong, if not Absolutely conclusive 
evidence of fraudulent preference, it is not essential to bu qj* proof. Where 
a trader conveyed an equity of redemption, to which he was entitled, to 
particular persons, and was found by the jury that the conveyance was 
fraudulent, and made with intent to give a preference to those persons to 
the prejudice of the general creditors, it was held to be A act of bank- 
ruptcy, although the trader continued to carry on his trade, and no com- 
mission issued till three years after (r). 

But according to later authorities, it seems that in case of a partial trans- 
fer, it is necessary to show, not only that the preference was voluntary, but 
that it was given in contemplation of bankruptcy (*). • 

cute it, upon an agreement that they should the money were the defendant's brothers, 

receive the amount of the order from the and the third proved that he knew nothing 

Company and repay themselves, which they of the transaction. The Court held that 

accordingly did; held that it amounted to the question, as above stated, had been 

an equitable assignment of that particular properly left to the jury, on the authority 

fund, and was not a fraudulent preference, of Morgan v. Horseman , 8 Taunt. 241. 

to which there must be both an insolvency In that case, it was held that a deed 

in the trader, and a voluntary payment or whereby a debtor being pressed conveyed 

transfer by him. Hunt v. Mortimer, 10 B. estates in trust to sell, and to pay the 

& C. 42. And it seems that a payment pressing creditor, with a further trust to 

made in pursuance of a previous contract, pay his debts to certain relatives, in order 

cannot be deemed the result of a prefer* to give them an undue preference, was 

ence. Vacher v. Cocks , 1 B. & Ad. 145. an act of bankruptcy. “ In that case 

A sale by a trader of goods for ready mo- (Abbott, L. C. J. observes), it was, it Is 

ney, under circumstances which ought to true, expressly stated that the deed was 

have led the buyer as a man of business to executed in contemplation of bankruptcy ; 

entertain suspicions of an intention to de- but Mausfield, C. J. lays no stress on that 

fraud creditors, is an act of bankruptcy, if conveyance, for he expressly says, a con- 

the jury so find it. Cook v. Caldecott, 1 veyance either of all or of part of a man's 

Mood. & M. C. 522. property in favour of* fewer than all his 

{q) Per Bayley J. Poland v. Glynn , 2 creditors is an act of bankruptcy, because 

b. & R. 810. Harman v. Fisher , Cowp. it is the means whereby the creditors may 

117. If a man's circumstances be such as be defeated or delayed." Abbott, C. J. 

to fairly lead him to believe bankruptcy in- further observed, that If It were material 

evitable, and he voluntarily makes a pay- that the deed should have been executed 

ment to one creditor to the exclusion of in contemplation of bankruptcy, there was 

the rest, it Is a fraud within the statute. strong evidence of the fact. For the bank- 

Per Gibbs, C. Jp Fidgeon v. Sharp , 5 rupt being in insolvent circumstances. 

Taunt. 530. Thr bond fide payment of a conveys his real estate to certain persons 

just debt fraudulently ind in contemplation as a security for debts then due, or arty 

of bankruptcy, is an act of bankruptcy. other debts which might become due. 

Bevan v. Nunn, 0 Bing. 107. Although Such a deed giveu under such circum- 

the transaction took place four months be- stances would make bankruptcy inevit* 

fore the commission issued. Ibid^ able, and a man must be supposed to con- 

(r) Pulling v. Tucker , 4 B. Sc A. 882. template the consequence of his own act. 

In Smith v. Payne , 0 T. R. Ld. Kenyon, (*) Morgan v. Brundrett, 5 B. & Ad. 

C. J. laid great stress on the circumstance 289. Qibbins v. Phillips, 7 B. A C. 529. 

that the trader did not contemplate bank- Poland v. Glyn, 4 Bing. 22. And thin 

mptcy at the time. In Pulling v. Tucker, is a question or fact under all the circum- 

the deed recited that three persons men- stances of the case. Poland v. Glyn, 4 

tioned, had agreed toadvance to the trader Bing. 22. Flocke v. Jones, 4 Bing. 20 ; 

specified sums of money, payment of which Doug. 85. Atkinson v. Brindall , % Bing* 

was admitted to have been made at the N. C. 25. See Devon v. Watts, Doug, 

time of the execution of the deed, a receipt 85. An assignment by an insolvent is void 

being indorsed on the back, signed by the if made with the intention of petitioning 

trader (the defendant) and witnessed by the Court for his discharge, although it be 

his clerks. It was proved that no money made more than three months before the 

passed when the deed was executed, that commencement ofhis imprisonment. Becke 

two of the parties stated to have advanced v. Smith, 2 M. & W. 191. 
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Fraudulent In such instances* however* that is where the transfer is partial, it is 
preference* ugaaBy R question to be decided by the aid of extrinsic evidence, under all 
the circumstances, whether it was done in order to give a fraudulent pre- 
ference to the individual to the prejudice of the creditors in general, and in 
contemplation of bankruptcy. And for this purpose it may be material to 
show the situation of the trader and his affairs at the time, that he was 
insolvent at the time, and knew that he was so ( t ); it is necessary to show 
that lie-contemplated bankruptcy. So it is materj^l to prove circumstances 
which show a motive for undue preference ; such as the relationship of the 
trader to the transferee, or acts or declarations of the trader at the time of 
the transfer, manifesting an intention to sh6w favour; suspicious circum- 
stances attending the transfer itself ; that it was made on the proposal of the 
trader (u), at an unseasonable hour (x) ; that it was executed in secret (y); 
that the conveyance, &c. is falsely dated (?) ; that its terms are general, 
where in an ordinary case they are usually specific (a); that it was made to 
secure a sum not due ( b) h or a larf er sum than wa9 due (c) ; that the trader 
suppressed evidence by which the real nature of the transaction might be 
elucidated (d); that the property conveyed constituted the whole or a eon* 
siderable part of the trader's effects (e); that the bankrupt soon afterwards 
ceased to trade, or absconded. 

Evidence in answer to a case of voluntary or fraudulent preference, where 
the fact9 are not conclusive, consists of circumstances tending to show that 
the transaction was not voluntary on the part of the trader, but was the 
result of importunity or compulsion (jf). It is not voluntary if it be made 

(I) Newton v. Chant ler, 7 East, 138. as related to the bankrupt* was strengthened 

The question, as regards contemplation of by the alteration. Lord Eldon, C. J. dis- 

bankruptcy, is not what was the real state tinguished the case from that of Smith v. 

©f the trader’s affairs, but what was the Payne, 6 T. II. 152, on the ground that 

state of *his affairs in his own judgment. there the creditor came to the debtor, and 

Belcher v. Prittic , 10 Bing. 408. the security was taken for a debt actually 

(u) See Crosby y Crouch, 11 East, 256. due. 

Smith v. Payne , (vT. R. 152 ; Myleton v. (a) The generality of the gift, without 
Butler , 2 B. &c P. 283; infra , note (z). any exception* was one of the indicia in 

It is not necessary 'to show that the bank- Twine's Case ; 3 Co. 81 ; the ma$im being 

rupt took the first step. Morgan v. Brun- dolus versatur in gene^alibus, In Jacob 

drett , 5 B. & Ad. 280. It has been held, v. Shepherd , Burr. 478, Ld. Mad afield, C. J. 

{hat it is not sufficient to fehow an Intent in assigning reasons for the validity of the 

to favour third persons. Abbott v. Pom- instrument, observes that^tbe deed was of 

fret , l Bing. {I. C. 462 *, but qu, specific goods. See al& Wilson v. Day , 

(a?) Compton v. Bedford* 1 Blacks. 302, 2 Burr. 827 ; Alderson m> Temple , 4 Burr, 

where the assignment was* at midnight. 2235 ; aqd see also JVIoiitague’a B. L. vol. i. 

Harman v. Fisher, Cowp. 117, where the p. 66; Deacon, B. L. vol. I. p. 442. 

’transfer was ab five In the morning, after ( b ) See note (?) ; and Pulling v. Tucker , 
sitting up all night. Hartshorn v. Sloddgn , 4 B. & A. 382. 

1 B. & P. 582. See below, note (/). (c) Wilson v. Day , 2 Burr. 827. 

(y) Wilson v. Day, 2 Burr. 827. Jacob (d) Mlderson v. Temple, 4 Burr. 2235. 

v. Shepherd , Burr. 478 ; and see Twine’s Worsely v. Demattos, Burr. 467. Devon 
Case y $ Co. 8. v. Watts, Doug. 86. 

(?) Ingleton v. Duller, 2 B. & P. 283. (e) Thornton v. Hargreaves ,7 East, 540. 

The acceptor of a bill of exchange, two (/) Either a demand of payment of a 

days before the bill became due, called on debt due, or a demand of further security, 
the indorser and stated that he was in- repels the presumption of voluntary pre- 
solvent i the indorsee insisting on payment, ference. See Ld. Ellenborough’s obeerva- 
the ‘acceptor paid it, and four days after- tionsin Crosby v. Crouchy 11 East, 256. 
wards became bankrupt; the bill had been And secrecy in the mode of delivery will 
altered so as to fall due before the trans- not make it fraudulent where it is not other- 
action, but without the indorser’s (the wise fraudulent ; as where a creditor de- 
defendant's) knowledge ; the jury were mands a security for a running debt. See 
directed that there was strong ground to Lord Ellenborough’s observations, 11 East, 
infer fraud, and that the inference as far 261. 
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under the apprehension that a degree of force, , civil or criminal, is about to Fraudulent 
be applied (y). It is not necessary to show that any threat was ufed; it ft preferiwtce. 
sufficient if the act be the result of pressure and importunity on the part of 
the creditor (A). If urgency be used it rebuts the preaundption of voluntary 
preference (r). A . having in September discounted thrcfe bills for B., after- 
wards suspecting his credit, required a security to be put gato his hands, 
and B. accordingly, at different times between November arfd February, 
deposited books to the amount of 300/. with him, to be sold by Jjim for his 
own benefit, in case the bills should not be paid by the acceptors; the 
books were chiefly brought by B. in a hackney-coach, in the evening ; B. 
committed an act of bankruptcy in March, and A. had tfien the bille 
unpaid in his hands. Upon an action brought by the assignees, they were 
nonsuited on the ground that there was no voluntary preference, since the 
bankrupt parted with the books upon the defendant’s importunity; and 
although the bills were not due, the defendant was liable upon thefn, and 
had a right to a further security (A). 

Where B. had property to a large amount* at^the Custom-house, which 
stood in his own name, but which he had purchased with A / s money, and 
there was evidence to show that fie had been induced to transfer the whole 
to A., under the apprehension that A . would prosecute him for the forgery 
of a bill which he had deposited with as a security 7 , it was left to the 
jury to say whether the transfer was voluntary, or was made under the 
apprehension that a degree of force, civil or criminal, was about to‘ be 
applied ; and Lord Ellenborough informed them, that every thing which 
might overcome the free-wili of the party was sufficient to exclude a volun- 
* tary preference (/). So payment to an obligee, who importunes for payment 
before the forfeiture of the bond, is good (m). 1 

Where a trader, in contemplation of bankruptcy, voluntarily sent hTs , 
clerk to pay the amount, but before the payment the creditor applies! for 
payment, it was held to be good (n). This was on the principle that ^tlie 
preference intended was not communicated ; but the authority of this case 
has been questioned* (o). # ^ 

Where the holder of a bill promised the acceptor,^rhom he ki^w to be* 
insolvent, that if the bill was paifjL'he would effect a composition with his 
creditors, the preference was held to be fraudulent (jt). 


(g) I)e Tastet v. Carroll , 1 Starkie’s C. 
88 ; and see Atkins v. Seward} cor . Hoi- 
royd, J. Winchester spring Assl 1819, 
Manning's Index, 2d edit. 63. The bank- 
rupt stated that he paid the money after a 
threat of arrest, partly with a view of re- 
lieving his father from liability ; it is for 
the jury to consider the motives and in- 
tention of the bankrupt, in order to ascer- 
tain whether the payment was In fact made 
in consequence v>f the threats. Cook v. 
Rogers, 7 Ring. 438. * Barman v. Fisher, 
Cowp. 117 ; but see Bayley v, Ballard , 
1 Camp. 416. * 

(A) Sec Smith v. Paynes 6 T, R. f$2. 

(i) Per Ld. Ellenborough, in Crosby v. 
Crouch , 2 Camp. C. 166; 11 East, 256. 
In Hartshorn v. Slodden , 2 B. Sc P. 582, 
Ld. Alvanley was of opinion, that if the 
creditor pressed §>r payment, the intention 
of the bankrupt was not material. See 
Belcher v. Brittle , 10 Bing. 407. 


(A) Crosby v. Croudh, 2 Camp. C. 166 ; 
11 East^26. 

(/) Be Tastet v. Carroll , 1 Starkle's C. 
88 . * * * 

(m) Hartshorn and others v. Slodden, 

4 Jjsp. C.GO; 2 B. & P. 582. Thompson 
v. Freeman , 1 T. R. 155. Thornton v. 
Hargreaves , 7 East, 544. Crosby v. 
Crouch , 11 East, 256. Belcher v. Jones ; 

2 M. & W, 268. ' « 

(n) Bayley v. Ballard, 1 Camp. C* 416. * 

(o) Singleton v. Butler, 2 B. & P. 286. 

And see Cooke v. Rogers* 7 Bing. 446. 
The real question teems* to be as to thq 
ultimate motive of the trader ; whether he 
yielded to the demand, or availed hinielf 
of the opportunity offered to given fraudu- 
lent preference. * 

( p) Singleton v. Bvtler , 6 Esp. C* 215 $ 
2 B. & P. 283. Smith v. Payne , Q T. R. 
152. 
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Where a trader purchased gdods on the 6th of October, for the purpose of 
exportation, but finding that he must stop payment, and that he could not 
export them, returned them* on the 16th of October to J3., the vendor, and 
etopt payment on the 17th ; and his creditors refusing him time, he became* 
a bankrupt on the 24 of November : it was held that the jury were warranted 
in finding that^the delivery of the goods to B . was not in contemplation of 
bankruptcy ( q ). 

Where a creditor obtained a preference not fraudulent, with a view to an 
intended composition witli creditors, but without any view to a bankruptcy, 
and the com^sition never took place, but the trader afterwards became 
bankrupt, it was held that the creditor was entitled to retain his securities (r). 

Where a sale has been completed by the actual delivery of goods to a 
trader, before payment, be cannot give the vendor a preference by rescinding 
the contract and returning the goods (s). Exit where goods in transitu are 
given up by the treder, it is a question for the jury whether they were given 
up bond fide , fend without any motive of undue and voluntary preference, 
although the trader was on the verge of bankruptcy (£). 

Goods were sent to a trader in February, with on option, according to the 
course of trad£, of returning them; he having done no act to determine his 
option, on the 4th and 6th Of March returned the goods, requesting a written 
approbation. of this’ act," being then insolvent; such approbation was not 
given till after the bankruptcy, and it was held that the property passed to 
the assignees (u). 

TJiO fact that the property conveyed remained after the transfer in the 
possession of the trader, is strong, anil being unanswered, is eonelushe evi- 
denre of fraud (x), For the trader thereby obtains false Credit to the decep- 
tion or prejudice of Ins creditors (//). But this fact is not conclusive evidence 
of (yaud; it may be explained by circumstances (z) which show that such 
possesSioti was given as the nature of the ease will admit of. 

The engineer of a canal company borrowed money from the company, in 
order to pay his creditors, fcnd executed a bill of sal© of timber, and other 
articles of his property, deposited on the premises of the company, (which 
he had bought with money advanced by them,) and delivered them to the 
company by the delivery of a copper halfpenny; ahd the court held that 
sine# such possession had been delivered to the company at the time of exe- 
cuting the deed, ns the case admitted of, the deed was not fraudulent (n). 

In general, one privy to a ^fraudulent deed, cannot set it up as an act of 
bankruptcy (b) ; and it would be a fatal objection tp show that the petitioning 


i " (q ) J Fidgeon v. Sharp , 1 Marsh 190. 
And see Moore v. Barthrofr, 1 B. & C. 6. 
{r) Wheelwright v, Jacksdh,I> Taunt. 

169 . * 

1 (*) Barnes v. Freeland , 0 T. R. 80. 
See Hamcell v. Hunt, 6 T. It. 32! ; Neate 
v. Bally i Ei&t, 117. 

S (ty Dixon v. Baldwin, 5 East, 176. 

<u) Wept* v. % Ball, 2 East, 117; infra , 
111, note (y).- * 

- <x) A conveyance of goods without deed 

is fraudulent, unless possession be given; 
If it be by deed, it is fraudulent, and an act 
of bankruptcy . Per Ld. Kenyftf, <?. J. in 
* Manton v. Moore , 7 T. K. 71. 
t (y) Manton v. Moore , 7 T. ft. 67. 
W otseley v. Demat t os, 1 Burr. 407. A 
trader being in distressed circumstances 


assigns all liis estate to a creditor as a 
security for an unliquidated sum, without 
delivering any kind of possession, except 
by giving a letter of attorney to his own 
clerk to collect debts. The assignment 
was held to be fraudulent,^ the ground 
of undue preference* and because there lmd 
been no alteration of possession. Wilson 
v. Bay, 2 Burr. 827. 

( 3 ) Per Ld. Mansfield, 1 Burr. 484. 

(d) Manton ▼. Moore , 7 T. R. 67 ; and 
see below, .R eputed Ownership. 

(b) Jackson ▼. Irwin, 2 Camp. 49. 
13 am ford v. Baron, 2 T. R. 694, n. Tap- 
penden v. Burgess , 4 East, 230. Tope y. 
lloekin , 7 C. 101. Barbe v. Gooch , 
Holt’s C. 13. 
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creditor was fc party, pi* privy to thtf fraudulent deed ; but if he was. pot 

privy, it i® no objection that the co-pltuntink being co-assignees with him, 
were privy (c); and it is no'1>bjectiofi that the petitioning creditor Vas £arty 
to a deed of trust) by ^4lich the bankrupt assigned cettdirt property tor the 
benefit of his creditor^/ in Consideration of which they jel£ased their det>ts, 
it having been afterwards disebverod by the petitioning creditor that jthe 
bankrupt had previously committed a secret act of hanfcTOp^jr($) 4 

Or having been arrested or committed to prison for debt, &e, (e) shall on L*ing hi 
such arrest, or On any* detention for debt, lie in prison* for ]tys enthrone P ri5Km > &<*• 
days, &c. ^ 

To establish an act of bankruptcy by lying in prison^), it rajpst be shown 
that the trader lay in prison tWenty-onc days before tlieis&niug the commutation ^ 
a subsequent lying in prison will not give effect to a previous commission (<7). 

It was held under the sfat. 21 J. 1, c. 1, that a commission issued fifty-si*, 
days inclusively after the arrest was good (ft). 

A trader being arrested on the 4th, was at large till tl?o 8th, w L»e?i he re- 
turned into custody ; on the 10tU he was removed by habeas corpus into the 
King’s Bench, where he remained more than two months; and it was held 
that the act of bankruptcy related to the Hth(/), since there must be ft con- 
tinuous imprisonment of two luutb* months. 

A trader being arrested put in bail, and afterward a surrendered in discharge 
of his bail ; it 'was held that the imprisonment was to be computed from the 
surrender, and not from the arrest (ft). But where a trader whs silk tit the 
time of the arrest, and could not lie removed, but continued in the oust »dy 
of a follower, the impi isonment was reckoned from the arrest (/); so whore 
he has had the hem fit of the rules during the period (m) ; and so it was 
where mere formal bail wore put in before a Judge, to get the trader turned 
over to the prison of the court, upon which he was surrendered, and sent 
there, for there was an entire continuous imprisonment from the time of the 
aire&t(/i). x 

A commission issuing before thq time has expired cannot be supported, 
but it is otherwise as to n commission which issues after the docket is 
struck ( 0 ). 

Or having been arrested , shall escape, $c. Esrajie. 

A prisoner having been ^rr<*sted in Kent, nnd brought up by leubeas corpus 
to be bailed, was permitted by the sheriff to call at a house in London, and 
it was held that the passing thiougli another county, by the permission of 
the sheriff, did not amount to an act of bankruptcy (jj). t 

The arrest or detention for debt in these eases should be proved by an 

(c) Tappenden v. Burgess, 4 East, 230. 507. But s&e 2 Show. 512 ; 14 Ves. 80. 83. 

Button v. Morrison, 14 V< s. 193 * Wy down's Cast, Ibid. 

(d) froe v. Ajiderson, 1 Starkie’s C.2G2. (h) 3 East, 407. See Com. Dig. lit. 

(e) A penalty clue to the Crowu for Temps. 'Lacon \ . Hooper, 0 T. Ji 224 

smuggling is withim this statu t^. Cobb (/) Barnaid v. Bat met, 1 (''amp. tfQ9. . ' 
v. Symonds, 5 B. & A. 510. % (£) Tribe v. Webber , Willes, 404 ; 1 ' 

(/) Supra. * ^ Burr. 438. 

(g) Moses v. Newman, 0 Bing. 550. 0) Stevens v.^Jachson, 4 Camp. 164. 4 

See Higgins v. M'Adam , 3 Y. A J. 1. The* ( m ) Soamte v. Watts, l C. 6c Pe4O0. « 
trading must be before the imprisonment. ( n ) Bose v. Given, I.Burr. 437. 

Bx parte Lynch* 1 Mont. & Bl. 453. (°) Got don v. Wilkinson, 8 T. R. £07. 

Ulassinyton v. Baud bis, 3 East, 407 ; 4 Bx parte Bufresne, 1 V. Sc B. 51. 

Esp. 221. Gordon v. D ilkinson , 8 T. It. (p) Bose Green , Burr. 437. 
v ol, 11. L * 
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examined copy of the writ (if returned), and return of cepi corpus, the 
warrant, and arrest, or by the habeas corpus and commitment ( q ) ; and the 
fact of lying in prison twenty-one days, may be proved either by any person 
acquainted with the fact, or by the books of the prison (r). 

The act of bankruptcy has relation to the time of the arrest or going to 
prison (s), and the property vests in the assignees from that time. 

By the Insolent Act, 7 G. 4, c. 57, the filing a petition to take the benefit 
of the Insolvent Act is, in some cases, an act of bankruptcy, provided the 
party be declared bankrupt before the time advertised in the Gazette for 
hearing the petition, or within two calendar months from the filing of it. 
An office copy of the petition is made evidence of the act. The filing is not 
complete till it reaches its destination in the proper office (*). 

In order to establish an act of bankruptcy against a Member of Parlia- 
ment, for not paying or securing his creditor a debt of 100Z., after the suing 
out the writ of summons, &c., under the stat. 4 G. 4, c. 33, it is not abso- 
lutely necessary that such creditor should be called (w). 

The assignees may rely on any act of bankruptcy previous to the issuing 
of the commission, and are not limited to that on which the commission 
was founded (#). 

Where the sheriff took possession under an execution, and afterwards on 
the same day the bankrupt surrendered, it was held that the assignees were 
not entitled to recover against the execution creditor (y). The property 
vests in the assignees by relation only from the moment of the surrender or 
arrest (x). 

creditor’L 118 Fourthly . It is necessary to prove that the petitioning creditor’s debt {a) 

debt. 

(q) Salte v. Thomas , 3 B. & P. 188. petitioning as aforesaid, whether he shall 

The prison books are not evidence of the have any security in writing or otherwise 
cause of commitment. for such sum or not. A commission on 

(r) Salte v. Thomas, 3 B. & P. 188. the petition of four creditors * is good, 

(s) King v. Leith , 2 T. R. 141. And although it does not appear on the face 

see the provision of the stat. 0 G. 4, c. 1G, of the affidavit that the debts amounted 
supra, 130. to 200 L; proof being given at the 

( t ) Garlick v. Songster , 9 Bing. 40. trial that they amounted to that sum. 

(«) Burton v. Green, 3 Car. & P. C. Hill v, Heale, 2 N. R. 190. 100 1. in 

300. notes bought at 10 s. each is sufficient. Ex 

( x ) Feed v. James , 1 Starkie’s C. 134. parte Lee , 1 P. W. 782. The 7 Geo. 4, 

Hopper v. Richmond , Ibid. 507. c. 40, s. 9, and 1 & 2 Viet. c. 90, are to he 

(//) Thomas v. Desanges , 2 B.& A. 580. taken together • and held that the public 
See also Sadler v. Leigh , 4 Camp. 197. officer thereby authorized to sue any mcm- 

And see tit. Time ; and the stat. G G. 4, her of a joint-stock banking company may 

c* 10, s. 108. sue out a Jiat in # bankruptcy against stich 

(z) Ibid. And Gordon v. Wilkinson , 8 member. Hall , ex parte , 3 Deac. (b. c.) 

T. R. 607. King v. Leith , 2 T. It. 141. 405. The debt must be a legal one-— a 

(a) By the stat. GG. 4, c. 10, s. 15, no promissory note made in violation of a 

commission shall be issued unless the statute cannot be proved, and consequently 
single debt of such creditor, or of two or ' cannot form a good petitioning creditor’s 
more persons being partners, petitioning debt, Ex parte Randleson , Mo. & M. 86. 

for the same, shall amount to 100 1. or up- See further as to the petitioning cre- 

wards, or unless the debt of two creditors ditor's debt, Ex parte Buck, 4 B. & C. 

so petitioning shall amount to 150 L, See. or 880; Bleashy v. Crossly, 3 Bing. 434; 

unless the debt of three or more creditors Flack v. Jones , 4 Bing. 20 ; Shaw v. 

so petitioning shall amount to 200 Z., Hervey , 1 M. & M. 526. Sect. 8 provides 

And that every person who has given that payment to the petitioning creditor 

credit to any trader upon valuable conside- after the docket struck shall be an act of 

ration for any sum payable at a certain bankruptcy. See Rose v. Maine, 1 Bing, 

time, which time shall not have arrived N. C. 357. Ex parte Vernon, 2 Cox, 61. 

when such trader committed an act of Ex parte Paxton, 15 Yes. 463. 
bankruptcy, may so petition or join in 
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existed at the time of the act of bankruptcy ( b ), and also that it existed 
whilst the party was a trader (e). 


(6) Moss v. Smith , 1 Camp. 489 ; 46 
G. 3, c. 135; 14 Ves. 80-3. And where 
the proceedings under the commission 
merely showed that the debt existed at the 
date of the commission, and not that it ex- 
isted'at the time of the act of bankruptcy, 
it was held to be insufficient ( Clarke v. 
Askew, 1 Starkie’s C. 458; 14 East, 197; 
infra, 149). In Wright v. Lainson , 2 M. 
& W. 739, it was held that an I. O. U. 
bearing date before the bankruptcy was in- 
sufficient without proof that it was in ex- 
istence before the bankruptcy. See the ob- 
servations of Lord Abinger and Alderson,B 
on this case, in Goodtitle v. Milburn , lb. 
859, 860. But if the note be proved to be 
in existence before the docket struck, the 
date previous to the bankruptcy is evi- 
dence of its previous existence. Obbard 
v. Bet kune , M. & M. 486. And its con- 
tinued existence up to the time of the act 
will he presumed. Jackson v. Irwin, 2 
Camp. 50 ; unless other transactions have 
intervened. Gresly v. Price , 2 C. 8c P. 
48. Such previous existence may he evi- 
denced by circumstances ; as if it can be 
shown that about the date of the hill, 
goods were sold of corresponding amount. 
Cowit ? v. Harris, M. 8c M. 141. As to 
the effect of an act of bankruptcy prior to 
the petitioning creditor’s debt, vide infra . 

(c.) JJawe v. Hofdsworth, Peake, S. O. 
64; Meggott v. Mills , 12 Mod. 157 ; 1 
Ld. Raym. 286 ; 1 Montague’s B. L. 33. 
Butcher v. Pasta, Doug. 282; Heanney 
v. Birch. 3 Camp. 234. Where the party 
before he became a trader became indebted 
to the petitioning creditor in a sum ex- 
ceeding 100 L, and afterwards became a 
trader, but ceased to be such at the time 
of committing an act of bankruptcy, it was 
hold, that the commission might be sup- 
ported upon such debt and act of bank- 
ruptcy. Bailie v. Grant , 9 Bing. 121. 
Where there existed at the time of the act 
of bankruptcy a sufficient debt on which 
a commission might have issued, and also 
at the time of its issuing, Jlnd the balance 
throughout continuing sufficient for that 
purpose, it is not material that payments 
had in the interim been made more than 
sufficient to discharge the balance due at 
the time of the act of bankruptcy, Shaw 
v. Harvey , 1 M. & M. 526. Tuxed 
costs upon a judgment, as in case of non- 
suit, being only recoverable by attachment, 
do not constitute a sufficient petitioning 

creditor’s debt. Ex parte Stevenson, 1 

M. & M. 262. Where the petitioning cre- 
ditor had sworn to a debt for money ad- 
vanced, it being only part of the amount 
, of purchase money of premises which were 
surrendered to him by way of mortgage, 
held, that it being only an equitable debt, 
it would not suppoat a commission. Ex 
parte Hawthorne, 1 Mont. 132. Notes 


of tho bankrupts given for a pre-existing 
debt, payable at &. <£i demand, are a suffi- 
cient debt to support the commission, 
although no demand lms been previously 
made at S. 6 M. & S.* 295. A trader 
by deed conveyed all his personal estate to 
four persons, in trust to pay and discharge 
his debts, &c., containing a proviso that 
the said parties, trustees and creditors, 

should, on or before next, make 

such proof (of debts) if required, and ex- 
ecute these presents , with a covenant not 
to sue, operating as a release by the cre- 
ditors signing it ; two only of the said 
trustees executed the deed, mid not the 
others; held, that tho effect of the words 
of sucli proviso was net to avoid the deed 
if tho parties therein named should not 
execute it, but merely to take away from 
such parties the right to recover a divi- 
dend ; the debt therefore of a party ex- 
ecuting it was extinguished, and would 
not constitute a petitioning creditor’s debt 
to found a commission. Saw It v. Mar- 
wood , 9 B. 8c C. 300. Where the debt 
was for money lent on a mortguge, pay- 
able after six months' notice, but not to 
expire before a day stated, it was held 
sufficient to support a commission sued 
out before that day. Hill v. Harris, 1 
M. & M. 448. Partners, upon being 
appointed treasurers to a company, exe- 
cuted a joint ami several bond, condi- 
tioned amongst other things, when there- 
unto required, to pay over balances, &e.; 
held, that upon their bankruptcy before 
any request made to pay, &e., it was not 
a sufficient breach to constitute an exist- 
ing debt, provcable against their separate 
estates. Ex parte Lancaster Can. Co., 
1 Mont. 27. Held also, that it could not 
be considered a contingent debt, within the 
0 Geo. 4, c. 16, a. 56, to give a right of 
proof, under which there must be an actual 
debt dependent on a contingency. Ih. 
Three parties jointly indebted, covenanted 
jointly and severally on demand to pay ; 
and the deed also contained a stipulation 
that any debt existing previous to such de- 
mand should remain a debt, in like manner 
as if no covenant had been entered into, it 
being intended only as an additional secu- 
rity ; held, that until actual demand the 
debt remained joint only, and was proveable 
against the joint estate only, and not 
against the separate estates. Ex parte 
Pair lie, 1 Mont. 17. Upon a petition on 

a bill of exchange accepted by the defen- 
dant, which, after examination by the 
commissioners, has been lost, such lost 
may be proved in an action by the as- 
signees on notice to dispute the debt ; for* 
though the legal remedy may be gone, the 
debt remains. Pooley v. Millard , 1 Oft 
& J. 411 ; 1 Tyr. 331. Where the act of 
bankruptcy consists of lying in prison, the 
L 2 
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Petitioning The debt is insufficient if one of the petitioning creditors be an infhnt {</).; 
creditor's but the husband alone may sue out a commission on a promissory note to 
debt. the w if^before coverture (e). A debt due from a partnership will support 
a separate commission (f ) ; but where a debt is due to a partnership, all 
must concur in tll^ petition (g ). Where, in the case of a partnership, an 
account has been rendered and a balance struck, it will support a commis- 
sion (A). An^executor may sue out a commission before probate, provided 
lie obtain probate previous to the adjudication (/) ; though the probate be 
not properly stamped till after the adjudication (A). A debt due to an 
attorney for costs is sufficient, although he has not delivered a bill accord- 
ing to the statute (/). 

The lute statute provides that a debt shall be sufficient to support a com- 
mission, although the time of credit had not elapsed at the time of the act 
of bankruptcy (m). 

A creditor who receives a sum of money after notice of the act of bank- 
ruptcy, sufficient if taken in payment, to reduce his debt below the sum of 
100/., may still sue out a commission (n) ; and it is no objection that the 
debt has since merged in a security of a higher nature (o), or that the 
debtor has become insolvent, and included the debt in liis schedule (/>). 
Jlut where a bankrupt contracts a further debt, after lie leaves off trade, 
and pays money without directing the application, the payment will be set 
against the old debt, and consequently if it reduce the old debt to less than 
100/. it will not support a commission^/). A creditor who has taken in 


trading must be before the impiisonment. 
Ex parte Lynch, 1 Mont. A. 1). 4.53 ; 0 
M. & 8. 205; Higgin v. Macadam, 3 Y. & 
J. 1. 

(d) Ex parte Mart on , Buck. 42. 

(e) Ex parte Barhtr, 1 G. A J. 1. 
M* Neil age v . Holloway, 1 13. & A. 218. 

(/’) Ex parte Crisp , 1 Atk. 134. 

(y) Bueltland v. Ntw*am, 1 Taunt. 
477. 

( h ) Ex parte Nosey, 1 Mont. Sc A. 
40. 

(i) Ex parte Budtly, Buck. 235 ; 3 
Madd. 241. 

(k) Rogers v. James, 7 Taunt. 147. 

(/) Ex parte Sutton, 11 Vets. 104. 'Ex 
parte Howell, 1 Rose, 112. 

(m) Stat. 0 G. 4, e. 10, s. supra, note 
(a). A bill of exchange or promissory 
note operates as a debt from the date, and 
therefore an indoisee may petition on a lull 
or note dated before the act of bankruptcy , 
though not due till after. Bingley 
Maddison, 1 Co. B. L. 20. Glatster v. 
Heifer, 7 T. R. 498. Brett v. Lovett, 13 

East, 218. Ex parte Thomas, 1 A tk. 78. 

Macarty v. Barrow, 2 8tr. 1)49; Eden, 
47; 2 Wils. 135. But it must appear 
that the indorsement to the petitioner was 
previous to the commission. Rose > . Row - 
croft , 4 Camp. 245. Ex parte Better, 
1 Mont. Sc B. 412. And where a bill was 
drawn by bankrupt ia favour of a 
creditor, and he became bankrupt before 
the bill became due or was presented, it 
Was held to lie a good debt, although t{fter 
the suing out of the commission the amount 


was paid by the acceptor. Ex parte JDou - 
that, 4 B. & A. 07. See Mac arty v. Bar - 

1 ow, Str. 949. Chilton v. W{fftn, 3 \Y ils. 
17 S tarty v. Bams, 7 East, 435. 
Abraham v. (it urge, 11 Price, 423. 
Wheie the bill drawn by the bankrupt has 
become due before the bankruptcy, proof 
must be given of presentment and notice 
of dishonour. Cooper v. Machin, 1 Bing. 
420. If two exchange acceptances, and 
one before the bills become due commits 
im act of bankruptcy, the other cannot sue 
out a commission. Sarratt v. Austin, 4 
Taunt. 200; and see Blcasby v Crosslty, 
3 Bing. 438. Neither can the acceptor of 
& hill for the accommodation of the bank- 
rupt who docs not pay it till after the 
bankruptcy, for till payment he is a more 
surety. Ex parte Holding, 1 G. Sc J. 97. 
Interest, where it is not expressed in the 
body of the bill, cannot be added to make 
up the amount. Ex j>arte Burgess, 2 
Moore, 745 ; Cameron v. Smith, 2 B. 
Sc A. 305 ; and see Brett v. Lecett, 13 
Kagt, 213. 

(«) Mann v. Shepherd , 6 T. B. 70. 
Buck. 283. 

(o) Ambrose v. Clendon, Ca.T. H. 267 ; 

2 Str. 1042. Or that the creditor has ob- 
tained judgment for it. Bryant v. Withers, 
2 M. & 8. 123. 

(p) JeVis v. Mountford, 4 B. Sc A. 
256 ; Ex parte Shuttleicorth, 2 G. Sc J. 
68 . 

(q) Meggott v. Mills, Ld. Raym. 286 ; 
Ci mb. 463. 
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part payment Mie bill of the trader on a drawee, who had no effects of the Petitioning 
trader’s in bis hands, may petition although he gave no notice of # the dis- creditor's 
honour of the bill (r). A judgment-creditor who has taken his debtor in 
execution cannot afterwards sue out a commission of bankrupt (#) on the 
same debt* Damages for breach of promise of marriagef the verdict being 
r before, but the judgment after an act of bankruptcy, will got support a 
commission (t). 

It has been decided, that a debt barred by the Statute of Limitations is 
insufficient (u), even though it has been kept alive by the suing out of pro- 
cess, and entering of continuances ( x ). 

A warrant of attorney given as a security against running acceptances is 
a debitum in preesenti , which will support a commission (y). 

The evidence to prove the debt is the same as if the action had been 
brought against the bankrupt (^). Therefore an admission of the debt by 
the bankrupt before his bankruptcy is evidence (a)* So <pre entries in the 
bankrupt’s books (b), or declarations of the bankrupt before the bankruptcy ; 
declarations by tlie bankrupt as to the debt, made after the act of bank- 
ruptcy, but before the commission, have been received in evidence (c). But 
it has since been decided, after a consideration of all the authorities, that 
an admission made by the bankrupt after ail act of bankrupt}', thotigh 
before the commission, is not admissible to establish the petitioning credi- 
tor’s debt (d). An acknowledgment by a trader of a debt by bond does not 
supersede the necessity of proving it by the attesting witness (c). 

The date upon a promissory note is not e\ cn primh facie evidence to show 
that it had existence prior to the act of bankruptcy^/*). If the creditor 
petition us the indorsee of a bill, the time of indorsement must be 
proved (//.) 

Proof that the bankrupt and petitioning creditor attended before the corn- 
ink loners, and discussed the amount of the debt, and that the commissioners 


O) Bixkerdike v. Boll man, 1 T. R. 
40r>. 

(.?) Cohen v. Cunningham , 8 T. R. 
1:23. 

(t) Rx parte Charles , 14 East, 107. 
(«) Gregory v. Hurrill , Eritn's B. L. 
40, 2d edit. 5 lb & O. 341 ; 1 Bing. 24 ; 
re versing the judgment of the Court of C. 
P. 3 B. & 11. 212. But note that the writs 
were not returned, nor w%re the continu- 
ances entered until after the issuing the 
commission. See Taylor v. Hiphins , 5 
B. & A. 480. Bx parte Roffey , 2 Rose, 
245. Where the debt arose oil a joint 
note made in 1825, with a party who, in 

1800, executed m assignment for the 
benefit of his creditors, under which a 
dividend was afterwards received in re- 
spect of the note and interest ; held, that 
such payment by a co-contractor did not 
revive the debt against the bankrupt so as 
to make it proveable. Woodward ex 
parte, 3 Mont. & Ayr. 609 : and 3 Deac. 
5190. 294 ; Jackson v. Fairbanks 2 H* Bl. 
340. 

(x) See the last note. 

ly) Miles v. Rfuclyns, 4 Esp. C. 194. 

( z ) B. N. P. 37. Abbott v. Plumbe , 
Doug. 216. Koopes v. Chapman , Peake, 19. 


(a) Brett v. Lcvett, 13 East, 213; 2 
II. B. 279, Dow ton v. Cross , 1 Esp. <\ 
168. II on re v. Cory ton, 4 Taunt. 500 
Hobson v. Knap, 4 Esp. C. 234. 

(£) Jackson v. Irwtn , 2 Camp. 50. 
W/ttfs \. Thorpe , 1 Camp. 376. 

(r) Brett v. hevett , 13 East, 213 
where the declaration of a bankrupt made 
after the act ofbaukruptcy, but before the 
commission, was admitted, in order to 
supply proof of notice to him of the dis- 
honour of the bill of exchange ; and see 
Dowton v. Cross , 1 Esp. C. 168. But 
see Watts v. 2'horpe, 1 Camp. 370 ; 2 

Camp. 49 \ Ifoare v. Cory to n, 4 Tuuut. 

6(>1); Robson v. Kemp, 4 Esp. C. 233. 

(d) Smallcombe v. B urges , 13 Price, 
130 ; Sanderson v. L( forest, 1 C. & P. 46. 
(c) Abbott v. Plumbe , Doug. 210. 

( f ) The contrary was held in Taylor v. 
Kinloch , 1 Starkie’s C. 175, upon a mis- 
taken report of a case (cited from me- 
mory) which had been tried on the nor- 
tlicrn circuit. This case was mentioned 
by Bayiey, J. ; and it appears that further 
evidence was held to be necessary to prove 
the existence previous to the bankruptcy. 
{g) Rose v. Rower oft, 2 Camp. 245. 

L 3 
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struck off items objected to, and struck a balance in favour of the petition- 
ing creditor, is presumptive evidence, from the conduct and demeanor of 
the bankrupt (the plaintiff in the action), of a balance to that amount; but 
it is not evidence ip the nature of an adjudication or award (A). Where the 
creditor petitions fits the assignee of a bankrupt, it is necessary to prove all 
the steps of tl|C former bankruptcy (i). But parties to the record may prove , 
title as assignees, by means of depositions under the statute, although they 
be not described as such on the record (A). 

Where a new petitioning creditor’s debt has been substituted, under the 
statute 6 Geo. 4, c. 10, s. 18, it is sufficient to prove the petition to the Chan- 
cellor for the substitution, the ChancellorVorder referring the sufficiency of 
the debt to the commissioner, and the finding of the commissioner thereon ; 
it is not necessary to produce the Chancellor’s order confirming such 
finding (/). 

By the statute r 2 & 3 Will. 4, c. 114, provision is made as to proof of 
the ingredients of bankruptcy in case of the death of any witness. 

Where a defendant, whether the bankrupt himself, or any other person, 
has done any act by which he acknowledges the bankruptcy, the proof of 
that act, as against that person, supersedes the necessity of the regular 
detailed proof (m). Where an auctioneer, in a catalogue of goods for sale, 
describes them to be “ the property of the bankrupt” (n), it is primd facie 
evidence of the fact. So where a debtor to the bankrupt, for goods sold by 
the latter, stated an account to the plaintiff as assignee, and paid him 
part(o). But a trader declared to be a bankrupt does not, by surrendering 
under it, preclude himself from disputing the legality of the commission, 
for lie is bound by law to surrender himself (p); neither is a creditor who 
has received part of the debt before the commission, and proves the rest 
under it, estopped from disputing it in an action brought by the assignees 
to recover the first payment (q). The proving a debt under a commission 


(A) Jarrett v. Leonard , 2 M. & S. 205. 
(i) Doe v. Liston, 4 Tauut. 741. Sec 
Antrum v. Chace, 15 East, 201). Previous 
to the stat. 0 O. 4, c. 10. - 

(A) Doe v. Liston , 4 Taunt. 741 ; Sim - 
won* v. Knight , 3 Camp. 251 ; Newport 
v. Not tings , 3 C.& P. 223 ; Rowe v. Laid, 
(low. 24. 

(!) Bachelor v. Vysc, 1 M. & U. 331. 
(»*) Trover by the assignees of a bank- 
rupt ; amongst other admissions, one was 
by the defendant’s attorney, that a com- 
mission had issued against the party 
under which he was duly declared bank- 
rupt, and the plaintiffs chosen assignees ; 
such admission dispenses with the neces- 
sity of producing the proceedings, and no 
notice having been given to dispute any of 
the proceedings, the commission is con- 
clusive. Perring v. Tucker , 3 M. & P. 
557 ; Pole v. March, 1 B. & Ad. 558. In 
an action by an assignee the defendant 
consented, provided the plaintiff would 
waive holding him to hall, to admit every 
fact except as to merits, as the only ques- 
tion he wished to try was, whether he was 
liable on a certain agreement, and a com- 
mon appearance was accordingly entered; 


having received the benefit, he cannot 
afterwards recede, and insist upon proof of 
the bankruptcy and title of the assignees. 
Davis v. Burton , 4 C. & P. 163. The 
defendant, on being applied to by the as- 
signees, said he would call and pay the 
money, held to he sufficient. Pope v. 
Monk, 2 C. & P. 112. An affidavit, that 
a party is indebted to the deponent in tlus 
sum of 1 00 U, and has become bankrupt, 
is conclusive evidence of the bankruptcy. 
Ledbetter v. Salt , 4 Bing. 623 ; 1 M. & P. 
597. Proof by an admission is sufficient, 
although title is expressly denied by the 
plea. Inglis v. Spence , 1 C. M. & R. 432. 
And see Mtuike v. Clarke , 2 Bing. N. C. 
299, supra . 

( n ) Maltby v. Christie , 1 Esp. 340; 1 
B. and A. 677 ; 16 East, 103. 

(o) Dickinson v. Coward, 1 B. & A. 
677. See Pope v. Monk, 2 C. & P. 112. 

( p ) 9 East, 21 ; Taunt. 80. 84. 06. Ex 

parte Janes , 11 Ves. 400. Nor do the 
formal words of the petition for enlarging 
the time of his surrender amount to such 
an admission. t 

(q) Stewart v. Rickman, 1 Esp. C. 108. 
Hope v. Fletcher, Sel. N. P. 338. Col- 
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is not even primA facie evidence of the bankruptcy in an action by the 
assignees against the creditor (r). 

An assignment under the statute 6 Geo. 4, c. 16, was proved by its pro- Proof of 
duction, bearing the registrar's certificate of its having been entered of 
record according to the statute (s), or by an office copy (f). It has been 
held that if the assignment be produced, it is (a) necessary to prove the 
execution by the commissioners. 

And where the title of the assignees to the lands, tenements, and here- 
ditaments of the bankrupt came in question, the assignees, in cases where 
an actual assignment under that statute is necessary, proved their title by 
the conveyance from the commissioners, that is, by deed indented and 
enrolled (or) in one of the courts of record at Westminster^). 

The deed had no relation to the bankruptcy, so as to vest such property 
in the assignees from that time, and therefore they could not recover for 
a trespass, or on a demise in ejectment anterior to the bargain and sale, 
although subsequent to the bankruptcy (z). 

Where there had been a provisional assignment it was necessary that it 
should be proved in the manner already stated (a), and the assignment by 
the provisional assignee to the second assignee was also to be proved ( b ). 

Under the late statute, 1 & 2 Will. 4, c. 56, it is sufficient to prove the 
appointment of the assignees under the seal of the Court of Bankruptcy (c). 


Hm v. Forbes , 3 T. R. 322. But sec 
Walker v. Btrmell, Doug. 306 ; where it 
was held that the assignees under a former 
commission, after proving a debt under the 
second commission, could not dispute it. 

(r) Rankin v. Homer , 16 East, 191 ; 
Watson v. Wace, 6 B. & C. 163. Vide tit. 
Admissions. 

(s) By the stat. 6 G. 4, c. 16, supra, 129. 

(t) Ibid. 

(«) Gomersall v. Serle , 2 Y. & J. 6. But 
Lord Tenterden in Tucker v. Barrow , sitt. 
after Mich. 1827, held the contrary ; and 
see the 97th sect, which makes office 
copies evidcuce, and imposes a restraint 
on the production of the originals. 

(x) The indorsement of enrolment, or 
an examined copy, is conclusive evidence 
of enrolment. See Vol. I. and Index, tit. 
Bargain and Sale. — Enrolment. R. 
v. Hopper, 3 Price, 495^ 1 Doug. 56. 

(y) 6 Geo. 4, c. 16, 8. 64. The clause 
excepts copyhold and customary land ; it 
also directs the assignment and registra- 
tion of colonial lands, and of all deeds, 
papers, and writings respecting the same. 

(z) Doe v. Mitchell , 2 M. & S. 466. 
See Blliott v. Danby, 12 Mod. 3; Perry 
v. Bowes, 1 Ventr. 200. 

(a) Supra 161. 8ee 2 Christian’s B. L. 
448. If the action be brought by the pro- 
visional assignee, who sues ont a latitat, it 
is no defence under the general issue that 
other assignees were appointed between 
the Issuing the writ and the declaration. 
Page v. Bauer , 4 B. & A. 346. The as- 
signment was directed to be made by the 
provisional assignees to the creditors’ as- 
signees, an assignment by the former to 


the commissioners, and by them to the 
creditors' assignees, was held to be insuf- 
ficient. Moult v. Massey, 1 B. Sc Ad. 036. 

(b) By the 45th section of the stat. 0 
G. 4, c. 10, s. 45, provisional assignees 
may be removed at the meeting of creditors 
for the choice of assignees, if they think 
fit, and such assignees so appointed shall 
deliver up and assign all the estate of the 
bankrupt come to their possession; and all 
estate of the bankrupt so delivered up and 
assigned shall be as effectually and legally 
vested in the assignees so chosen, as if the 
first assignment had been made to them. 

(c) By that stat., s. 25, when any per- 
son shall have been adjudged a bankrupt, 
Ml his personal estate and effects, present 
and future, which by the laws now in force 
may be assigned by commissioners acting 
in the execution of a commission against 
such bankrupt, shall become absolutely 
vested in and transferred to the assignee 
or assignees for the time being, by virtue 
of their appointment, without any deed of 
assignment for that purpose. And as often 
as any such assignee shall die or be law- 
fully removed, and a new assignee duly 
appointed, all such personal estate as was 
then vested in such deceased or removed 
assignee, shall, by virtue of such appoint- 
ment, vest in the new assignee, either 
alone or jointly with the existing assignee, 
as the case may require. 

By sec. 26, similar provision Is made for 
the vesting of the real estate. 

By sec. 27, where a conveyance of the 
property of a bankrupt would Tequlre to 
be registered, the certificate of the ap- 
pointment of the assignee shall be regis- 
tered. 
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Evidence When the assignees have proved their title to sue in that character, they 
to/ assist- proceed to prove the cause by action. In some instances, the proof and 
tteular Par ~ grounds df defence are (d) just the same as if the action had been brought 
actions. 

By sec. 29, it is en^pted that a certifl- paid him the amount, and sued the sheriff 

cate of the appointment of such assignees, for money had and received ; held, that as 

purporting to bg under the seal of the the assignees did not exist at the time, and 

court of bankruptcy, shall be received in as the money paid was not their money, 

evidence without further proof. The stat. they could not maintain the action. Semble 

6 G. 4, c. 10, s. 08, exempts all commie- the rule omnis ratihabitio , &c. cannot be 

rfons, conveyances and Instruments, re- carried so far as to give effect to acts 

luting to the estates of bankrupts, from done when the ratifying parties did not 

stamp duty, from Kept. 1, 1825. exist. Bucher v. Booth , 1 M. & M. 518. 

(d) The assignees of -A. & B. cannot re- Where bankers were, by the terms agreed 

cover where A. Sc B ., by reason of the upon, to discount only such indorsed bills 

fraud of A., could not have recovered had remitted to them as should be necessary to 

not the bankruptcy taken place. Jones v. cover acceptances becoming due, held that 

Yates , 9 B. Sc C. 552 ; ami see Kymer v. they could not, after having dishonoured 

Barhin , 5 Bing. 71. # An admission by a acceptances, discount a bill which had been 

defendant before commissioners of bank- so remitted, as they had no right to dis- 
rupt, that he had received a sum of money count it without also executing the trust 

on account of the bankrupt, will not sup- reposed in them, and that their assignees 

port a count on an account stated with the could not retain such bill against the peti- 

ussignees, for he does not admit that the turners. JEx parte Frere, 1 Mont.& M.263. 

money remains in his hands. 1'ucker v. The defendant in April, upon an advance 
Barrow, 7 11. & C. 025. The petitioning of money, received the title-deeds of an 
creditor’s debt accrued on the 4th April, estate about to be purchased by the mort- 
previous to which, as well as subsequently, gago r, untainted with any usurious consi- 
acts of bankruptcy had been committed, deration, and previous to the conveyance 
and goods had been sold in three parcels, of the estate insisted upon the mortgagor 
two before the 4th of April, and the third purchasing goods at a price above their 
on the 9th; held, in trover by the as- value as a bonus, or otherwise lie would 
slgnees, that they could only recover in not continue the mortgage ; held, that the 
eases where the bankrupt himself might original possession of the title-deeds being 
impeach the transaction, unless the deli- good, gave him a right to the estate when- 
very were subsequent to the act of bank- ever it should be conveyed to the iuort- 
ruptcy after the petitioning creditor’s debt gagor, and that the assignees of the latter 
accrued, and that they were entitled only could not maintain trover, even for the lat- 
to recover in rcHpect of the third parcel. tor conveyance. Wood v. Grimwood , 10 
Ward v. Clarke , 1 M. Sc M. 497. The B. be C. 079. Assignees do not claim in 
defendant claiming a lien on the deeds strictness under the bankrupt, but ad- 
of a bankrupt, liad extorted a mortgage versely to him, and by operation df law. 
of other premises belonging to the bank- Gould v. Shoyer , 0 Bing. 758. See 8 B. 
rapt’s brother, as a consideration forgiving & C. 448. App. Vol. II. tit. Apphopkia- 
them up ; held, that the assignees could tion. Where the bankrupt became tenant 
not maintain uny action against the de- to the defendant under an agreement for 
fondant, as for a payment extorted from a lease, and was distrained on by the su- 
the bankrupt. Noble v. Kersfy , 4 C. Sc perior landlord in consequence of the de- 
P. 90. By the contract of sale of sev oral fondant’s neglect to satisfy the rent, held 

pipes of wine ljing in a bonded warehouse, that the assigneetewerc entitled to sue in 

the vendee was bound to pay the duty, an action on the case for damages sus- 
and he was only entitled to receive them tained by the bankrupt in consequence of 
by the delivery order, on payment thereof; such distress, as upon a breach of an im- 
the obligees to the Crown were called upon plied agreement for quiet enjoyment; and 
to pay the duty, and were repaid by the that they might sue In case or assumpsit, 
vendors ; held, that the assignees of the Hancock v. 1 Caffyn , 8 Bing. 358. Where 
\etidce were precluded from demanding the the bankrupt had borrowed of a third 
wiuc before they had repaid those sums, party a carnage, and lent it to the defen- 
and that the fact of the bankrupt having dant, by whom it was broken and da- 
been charged with the warehouse rent did maged, and the owner proved the amount 
in t make the possession of the warehouse- of the damage under the bankruptcy, al- 
man the possession of the bankrupt Wines though no dividend was ever paid, held 

H assail, 9 B. Sc C. 372. A creditor, in that the assignees were entitled to main- 
order to relieve the goods of a party be- tain the action for damages, but only to 
couic bankrupt, taken in execution, paid recover nominal damages. Porter v. Var- 
the amount directed to be levied to the ley, 9 Bing. 93. Where one of the de- 
sheriff, with notice of a docket having been fondants, having become possessed of shares 
struck, directing him to r^ain the money in a mining company, by the regulations 
in his hands; the assignees afterwards re- of which it was necessary for him to sign 
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by the trader himself (e) ; and there is nothing in the evidence which is 
peculiar to bankruptcy, except, indeed, that the bankrupt himself, after 
having obtained his certificate and released the assignees, is a Competent 
witness (f). . 

Where trover is brought by the assignees on a conveJfoon after the bank- 
ruptcy, though before the commission, it is unnecessary to^rovc an actual 
demand, since the property vests in the assignees by relation, so as to avoid 
all mesne acts ( g ). 

But by the bankruptcy an immediate and premature end is put to all 
transactions between the bankrupt and those with whom he dealt, and a 
new interest arises on the part of the creditors, by which the rights of the 
parties are much varied. 

Evidence on the part of the assignees, peculiar to cases of bankruptcy, is 
frequently necessary. 

1st. To show that the trader, at the time of the bankruptcy, was in pos- 
session, &c. as reputed owner . 

2dly. That the right to particular property vested in the bankrupt by 
delivery, &c., so as to puss to his assignees. 

3dly. To show the right of the assignees in disaffirmance of some act of 
disposition by the bankrupt. 

1. That the bankrupt, at the time of the bankruptcy, had the possession, 
&c. of the goods as reputed owner . 

By the statute 6 Geo. 4, c. 10, s. 72, it is enacted, that if any bankrupt (A), 


tlio deed of association and receive a certi- 
ficate before a certain day ; and he residing 
in the country, directed bis son, the other 
defendant, to sign the deed in his own 
name and receive the certificate, which he 
accordingly did, and after his father’s bank- 
ruptcy sold them and paid over the whole 
proceeds to his father, before any demand 
by the assignees ; held, that as after the 
execution of the deed the father never had 
any legal property in the shares, and if the 
assignees had obtained possession of the 
certificate they could only have compelled 
an assignment by the son in equity, they 
could not maintain trover for the certifi- 
cate. Bateson v. Bishworth, I B. & Ad. 
574. The plaintiffs put up the bankrupt’s 
goods to sale, and amongst them, some 
stereotype plates, whicl^ were at the time 
in the defendant’s hands, the defendant 
claiming a lien thereon, were included by 
him in the sale, hut the assignees refused 
to authorize it ; they however afterwards 
signed the catalogue, to exempt them from 
the auction duty : held, that tliis was not 
to he deemed an adoption of the sale, so as 
to defeat their right to maintain trover 
against the defendant for the goods ; held 
alio, that in respect of a modern trade, like 
that of stereotype printing, there cquld be 
no general usage to support the claim of a 
general lien on the plates, not being manu- 
factured by him, but only sent to print 
from. Bleaden v. Hancock, 1 M. & M. 
465. Money had and received to the 
use of the assignees, where the proper 
form of action see Simpson v. Sykes, 
6 M. & S. 295. Assignees under the 


0 Geo. 4, c. 16, may maintain an action for 
unliquidated damages which have accrued 
before the bankruptcy, by non-perform- 
ance of a contract. Wright v. Fairfield 
and others , 2 B.& Ad. 727. Where bills 
were delivered to the defendant by a bank- 
rupt, witli the view of giving a fraudulent 
preference, and the amount was receivtd 
after the bankruptcy, held that tlu* as- 
signees could not recover in trover without 
proving a previous demand and refusal ; 
the receipt of the money was not in itself 
a conversion. Jonesv. Fort , 0 B. & Cr. 764. 

(e) They may adopt and rely upon a 
contract made by the bankrupt subse- 
quently to his bankruptcy. Butler v. 
Carver and others, 2 Starkie’a C. 434. 
The assignees may either enforce or reject 
such a contract at pleasure. If a bankrupt 
after his bankruptcy sell goods, the as- 
signees may bring either trover or «#- 
sumpsit for the value. Hussey v. Feddall , 
3 Salk. 59; Holt, 95 ; 12 Mod. 324. 

(/) Vide infra, 192. 

{g) Kiygill v. Player, 1 Salk. Ill; 
B. N. P. 41 ; 2 Starkie’s C. 306. Before 
the late statute, where the assignees sought 
to impeach a delivery by the bankrupt, a* 
made in contemplation of bankruptcy, it 
was necessary to prove au actual demand. 
Nixon v. Jenkins, 2 H. B. 135 ; but as 
such a delivery is now void, being an act 
of bankruptcy, a demand seems now to be 
unnecessary. 

(A) The statute does not apply to pro- 
perty which comes into the bankrupt’s 
possession after the act of bankruptcy. 
Lyon v. Weldon, 2 Bingh. 334. 


Trover. 


Evidence 
peculiar to 
bank- 
ruptcy. 


Hcputcd 

ownership. 
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Reputed At the time(i) he becomes bankrupt, shall, by the consent and permit 
ownership, sion 0 f the true owner (J) thereof, hare in his possession (A), order, or 
disposition (/), any goods or chattels (m), whereof he was reputed 


(i) Goods which hav^subscquently come 
into his posseasio%are not within the sta- 
tute. Lyon v. Weldon, 2 Bing. 334. So 
if taken out of the bankrupt’s possession 
before the act of bankruptcy. Jones v. 
Dyer, 10 Bast. 21. Arbouin v. Williams, 
Jkf. A M. 72. It has been held at Nisi Prius, 
that a removal on the same day with the 
act of bankruptcy would not take the case 
out of the statute. Arbouin v. Williams , 
72, sed. qu. It has been held that a de- 
mand of the goods before bankruptcy was 
sufficient. Smith v. Topping, 6 B. A Ad. 
674. 

(j) The consent of*a person who was 
permitted by tho true owner to deal with 
the goods as his own is not sufficient. 
Fraser v. Swansea Canal Company, 1 Ad. 
A £11. 356. 

(k) On a loan, the dock tickets of tallow 
In the docks were deposited by the bor- 
rower; these had been taken originally not 
in his own name, but in that of another, 
as a trustee (for secresy in the trade), 
whose name was indorsed on the tickets 
without his knowledge or interference, and 
the goods remained in his name at the 
docks ; held, upon his becoming bankrupt, 
that never having had possession of the 
tickets, without the production of which 
the tallow would not have been delivered 
to him or to his order, they were not in 
his reputed ownership within the statute. 
JHdout v. Alder, 1 Mont. 103. After the 
death of one partner, the survivors accepted, 
by way of a compromise, securities for a 
debt due to the original firm, and after- 
wards became bankrupt; held, that such 
securities were property in their order and 
disposition, within the 6 Geo. 4, c. 16, s. 72, 
for the benefit of the creditors of the sur- 
riving partners, but that goods purchased 
by the original firm jointly with other firms, 
and remaining in the possession of the 
latter, were not within the statute. Bo of 
goods shipped in the life-time of the part- 
ner, but returned after his death ; and of 
a bill of lading Bent to the holder of a bill 
not paid, and in his hands at the time 
of the bankruptcy. So goods sent by a 
debtor to the partnership after the death 
of the partner, and at the time of the bank- 
ruptcy in the possession of an agent of the 
partnership, who claimed a lien thereon for 
freight. So a plantation estate mortgaged 
to the partnership, but not conveyed until 
after the death of the partner, and at the 
time of the bankruptcy in the possession 
of the survivors; except as between the 
partners, the real estate of a partnership 
retains its original character. E x parte 
Taylor, 1 Mont. 240. Upon a party being 
admitted as a dormant partner, it was 
agreed that the stock, debts. Ac. should 


form the new partnership stock, that he 
should receive a certain per-centage on his 
capital, but should not interfere, and the 
firm was carried on as before ; upon their 
bankruptcy, held that the creditors of the 
old firm were entitled to have the stock, 
Ac. considered as within the order and 
disposition of the two original partners, to 
be administered as their separate estate, 
although* some of the creditors had notice 
of the dormant partner. Ex parte Jen- 
nings, 1 Mont. 45. 

(l) As to the effect of these words, see 
below. 

(m) Under the statute 21 J. 1, c. 19, 
book-debts, bills of exchange, and choses 
in action, are within this description. 
1 Wilson, 260. Myall v. Rolls, 1 Ves. 
348 ; 1 Atk. 106. Homblower v. Proud, 
5 B. A A. 327. The assignee of a simple 
contract debt is deemed to have the order 
and disposition of the debt, with the con- 
sent of the true owner, until the debtor has 
notice of the assignment. Rurke v. Lee, 

1 A. & E. 804. Bo a freight assigned, and 
notice having been given to the party who 
is to pay it, is no longer in the order and 
disposition of the assignor. Douglas v. 
RusseU , 4 Sim. 524 ; 1 M. A K. 488. An 
Act made canal shares personal property, 
and transmissible according to printed 
forms in the form of a conveyance ; held, per 
V. C. Shad well, that they were not to be 
considered as goods and chattels generally, 
but merely for the purposes mentioned in 
the Act, viz. to representatives, and were 
not within the clause of reputed ownership. 
But the judgment was reversed on appeal. 
Ex parte Lancaster Can . Co., 1 Mont. 
116. And see Vauxhall JBr . Co., 1 Gl. fle 
J. 101, Nelson v. London Assurance Co., 

2 S. A S. 282. Shares in a newspaper, 
Longman v. Tripp, 2 B. A R. 67. Tho 
bankrupt, previous to his bankruptcy, 
effected policies qjf insurance on his life, 
which he assigned, and delivered over the 
policies; the assignee gave no notice of 
the assignment to the office until after the 
bankruptcy ; it was held, that the policies 
remained in the order and disposition of 
the bankrupt, and passed to his assignees. 
Exports Colvill , 1 Mont. 110. 

The wife being possessed of gas shares, 
the bankrupt pledges the certificates as a 
security for advances; no notice having 
been given to the company until after 
the act of bankruptcy, the shares are 
within his order and disposition. Spencer, 
ex parte, 3 Moot. A Ayr. 697. The bank- 
rupt had deposited with A . B. as asecurity 
for a loan, shares in a foreign mining 
company, accompanied with an agreement 
to complete the transactftm when required, 
and he communicated such deposit to one 
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oumer{n\ or whereof he had taken upon him the sale, alteration, or disposi- Reputed 
tion as owner, the commissioners shall have power to sell and dispose of the owneri * li P B 
same for the benefit of the creditors under the commission ; provided, that 

of the directors, who communicated it to upon condition oi f goods and chattels as 

the board before the act of bankruptcy well as absolute sale& Homblower v. 

committed; A. B . afterwards sealed up Proud , 2 B. Sc A. 827. And so is a mort- 

the shares, and entrusted them to the bank- gage by one partner to another of his moiety 

rupt to keep in his iron safe for better of his stock in trade, if the partner so mort- 

cuBtody, where they remained until three gaging remain in possession as the risible 

weeks before the bankruptcy, when they proprietor of the moiety. Ibid. A., the 

were delivered back ; held, not to be within owner of lease of house and fixtures, rnort- 

the order and disposition of the bankrupt gages both and becomes bankrupt ; the flx- 

at the time of his bankruptcy; semble, tures do not pass to assignees as goods 

shares of a company, possessing lands and chattels. Boy dell v. M? Michael, 1 

abroad for the purposes of trade, are not C. M. & Rl 77. All goods and chattels 

to be deemed real property. Ex parte are within the statute. Ships ex parte 

Bichardson , 3 Deac. 496 ; and 1 Mont. 6c Burn, 1 J. & W. 378. Stephens v. Sale, 

Ch. 43. Where railway shares were depo- cited 1 Ves. 352. ‘Although the decisions 

sited by the bankrupt’s partner with are not uniform on the subject, the general 

bankers, as security for acceptances by a rule seems to be that fixtures are not 

third party, and for whom the bankers within the words goods and chattels. In 

had discounted them, and who, being the cases of Coombs v. Beaumont, Clarke 

managing director of the company, was v. Crownshaw, 3B. &Ad. 804, Parke, J. 

informed at the time of renewing the bill intimated that the distinction with respect 

that the certificates of the shares had been to fixtures as between landlord and tenant, 

so deposited ; held, that as the bankrupt did not prevail under the statute. In 

had parted with the possession of them, Trappsy, Harter, the Court of Exchequer 

and that, as transfer could be made with- held that fixtures might pass to the as- 

out the authority of the party for whose signees as personal property. This seems, 

use they had been so deposited, the bank- however, to have been overruled by the 

rupt was not to be deemed the reputed case of Boy dell v. M* Michael, 1 C. M. 

owner, and the shares were not in his order & R. 177, and is opposed to the current 

and disposition. Ex parte Harrison, 3 Deac. of authorities, in which it has been held 

185; and 3 Mont. & Ayr. 696. Where the that steam-engines, boilers (Hubbard v. 

same party was secretary to two offices, with Bagshaw, 4 Simons, 326), vats, stills, and 

one of which shares were deposited ; held utensils ( Home v. Baker , 9 East, 215 ; 

not sufficient notice of the transfer of the Clarke v. Crownshaw, 3 B. & Ad. 804), 

bankrupt’s interest to prevent the claim if fixed to the freehold, do not pass to the 

of reputed ownership. Bignold, ex parte, assignees. And see ex parte Lloyd, 1 

3 Deac. 151; and 3 Mont. & Ayr. 477. Mont. 6c Ayr. 494. Ex parte Belcher , 2 

Where certificates of shares of a foreign Mont. 6c Ayr. 160. Ex parte Wilson , 

batik were transmitted to the bankrupts Ibid , 60. In Hubbard v. Bagshaw , the 

on a contract for joint purchase of them, plate of a steam-engine (which formed no 

and clothed with a trust to apply the part of the working apparatus), was fixed 

proceeds, when disposed of, to retire bills to the freehold ; every other part was se- 
rf rawn for the purchase; held, that they cured by bolts and screws, and might be 

were not within the order and disposition removed without injury to the building; 

as the property of the bankrupt, and did but it was held that the steam-engine did 

not therefore pass to the assignees. Brown , not pass. 

ex parte, 3 Deac. 91 ; 3 Mont. & Ayr. 472. (n) As to reputed ownership, see the 

Where on a joint commission against O . cases cited below. Where household fur- 

and L the latter obtained his certificate, niture and stock, in pursuance of an agree- 

and in consideration of undertaking to pay ment of sale of a house and furniture, were 

his creditors in full within a certain time, left in the possession of the seller throe 

obtained a deed poll to enable him to months after the sale, it was held that they 

supersede, and they also executed a power did not pass to his assignees, the sale being 

of attorney to enable F. to receive the notorious in the neighbourhood. Muller 

dividends for the use of Z., and do what v. Moss , 1 M. 6c 8. 335. Where on the 

was requisite to enable Z. to supersede. contrary a house was let on a lease con- 

The consideration was never performed, tainlng a covenant for its determination on 

and afterwards a second commission issued the lessee’s committing an act of banlc- 

againat Z.; held, that the creditors, and ruptcy, and by another deed the furniture 

not F,, were entitled to receive the divi- was demised subject to a similar covenant, 

dends, and that the reputed ownership and and the jury found that the lessee was the 

order and disposition of them was not in reputed owner of the furniture, it was held 

the bankrupt. Sfnitkers, ex parte, 8 Mont that it passed to his assignees. Hickertn 

Sc Ayr. 693. So are mortgages and sales botham v. Groves, 2 C. it P. 402. 
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Reputed nothing herein contained shall invalidate or affect any transfer or assignment 
ownership. G f any ship or vessel, or any share thereof, made as a security for any debt 
or debts, either by way of mortgage or assignment, duly registered according 
to the provisions of f an Act of Parliament made in the fourth year of his 
present Majesty, nmtuled, An Act for the Registering of Vessels (o). 

The obvious intention of this provision (p) is to prevent a trader from 
acquiring a false and delusive credit to the deception of others, by an 
a/qmrent property in goods which do not belong to him. 

Whether particular property was in the possession of the bankrupt at the 
time of his bankruptcy, as the reputed owner , is usually a question of fact 
under the particular circumstances of the caae(^). 

(o) See the stat. 4 Geo. 4, o. 41. If a ference between that and a former \alua- 

vendec of a ship neglect to take possession tion to be paid by the landlord and tenant, 
after the arrival in an English port, and according as the second valuation was 
notice thereof, the property passes to the greater or less than the first. The lease 
assignees. Mair v. Glennie , 4 M. & S. was determined by forfeitures, and It was 
5540. Richardson v. Campbell , 5 B. & A. held that the landlord was eutitled to the 
190. An alteration In the register is no whole without valuation. Storerv. Hunter, 
notice to the world. Kirkley v. Hodgson , 3 B. & C. 408. Note, that this case was 

1 B. & C. 588. And it gives no validity distinguished from those of JLingard v. 
to a transfer otherwise invalid. Robinson Massif er, 1 B. & C. 308, and Kirkley v. 
v. Maedonnell , 5 M. & S. 230 ; and Monk - Hodgson , 1 B. & C. 588; on the ground 
house v. Hay , 4 Moore, 549 ; und Hay v. that in those cases the bankrupt had at 
Fair bairn, 2 B. & A. 193. But if a vendee one time been the owner of the property, 
of ship registered in his name take pos- Iu the above case of Walker v. Burnell, 
session before an act of bankruptcy com- Buller, J. observes: possession of goods for 
mitted by the vendor, the property is in Bale in a shop may be within the statute, 
the vendee. Robinson v. Maedonnell , 2 but the possession of furniture in a house 
B. & A. 134. is no more evidence of a right to that fur- 

(p) The language is nearly the same with niture than of a right to the house. — Where 

thut of the stat. 21 Geo. 1, c. 19, s. 11. goods are sold, but remain in the posses- 

(q) In Walker v. Burnell , Doug. 303, sion of the vendor, they will pass to his 
Lord Mansfield, C. J. left it as a question assignees on his bankruptcy, unless some- 
for the jury, whether Biner, the bankrupt, thing be done to render the change nvto- 
was in possession at the time of his bank- rious to the public at large . In Knowles 
ruptey. And per Buller, J. questions of v. Horsvfall , 5 B. & A. 134, where A a 
this kind have more of fact in them than spirit-merchant, sold to B . several casks of 
of law. The sort of possession, disposition, brandy, some of which were in his own 
Ac. are facts to he pro\ed, and are for the vaults, and others in the vaults of a regular 
consideration of the jury. Ibid . And Eyre, warehouse-keeper, and the casks were to 
Cm J. in Lingham v. Biggs, 1 B. & I\ 82, remain there till the vendee could conve- 
approved of Mr, J. Butler's observation, nicntly remove them; and A. I ecanie bank- 
und lie added, that where once it is ascer- rupt before any removal or notice to the 
tained whether the bankrupt wus the re- warehouse-keeper; it was held that they 
jmted owmr or not, there is little difficulty passed to the assignees. Although it was 
in deciding. From that reputed owner- notorious the partft'S carried on the wine 
ship false credit arises, from that false trade at the place where the parties re- 
credit arises the mischief, and to that mis- sided, that such sale had taken place, and 
chief the remedy of the statute applies. although the purchaser had put a mark 
But it may be a question of law. A tenant upon them ; seens, where the goods were 
had the possession of machinery and im- left in the possession of the bankrupt only 
plements for working a colliery, under a till they could be conveniently shipped, 
demise of the colliery, and had merely a 1 Atk. 185. In Thackwaite v. Cock, 3 
qualified property in them, subject to the Taunt. 487, it was held, that hops which 
terms of the lease. And although the jury were sold, hut remained in the vendor's 
found that the tenant at the time of his possession till his bankruptcy, the vendee 
bankruptcy was the reputed owner, and paying rent, passed to the assignees, al- 
found for the plaintiffs, (the assignees), the though it was according to the custom of 
court directed a verdict to be entered for the particular trade that they should so 
the defendant, on the ground that in point remain. But where wine sold by the bank- 
of law the tenant never had a possession, rupt was, for the purchaser's convenience, 
order, and disposition, Ac. within the stat* bottled and deposited in the bankrupt's 
21 J. l, c. 19. Note, that the implements cellar, set apart in a part^ular bln marked 
and machinery were to be valued when the with the purchaser’s seal, and entered in the 
lessee yielded up the prenuses, and the dif* bankrupt’s books as belonging to the pur- 
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Where the assignees bring the action to recover the amount of ilio goods Reputed 
which the defendant claims as his own property, either by virtue of a sale ownership, 
to him by the bankrupt, or as being originally^ his own, it is incumbent on 
the assignees to prove that the goods remained in the possession of the 
bankrupt, he being still a trader (r) up to the time ofjfthe bankruptcy ($), 
and that he was the reputed owner, and appeared to have the order and dis- 
position of the goods. The mere possession of goods in*a shop, in the 
ordinary course of business, at the time of the act of bankruptcy, is primA 
facie evidence for the assignees under the statute (f ). Where, according to 
the course and usage of dealing, in respect of a particular subject of ocou- 
pation (e. g . a colliery), articles used may either be the property of the 
owner or lessee ; mere possession is not, it seems, a sufficient foundation for 
presuming ownership in the occupier (w); in such a case, possession ought 
not to raise such an inference in the mind of any cautious person. And where 
the bankrupt has been once proved to be the owner of goods, and to be in 
possession at the time of the bankruptcy, the onus of pro\*ing a change of pos- 
session lies on the party who claims against the assignees (a ). 

Proof that the former owner of a ship had the possession, order, and dis- 
position of the vessel, up to the time of his bankruptcy, was held to be suf- 
ficient to vest the property in the assignees, although he had assigned his 
interest, and the transfer had been duly registered, according to the register 
aets(y). So (before the late statute) in the case of a joint interest in a ship, 
mortgaged by the bankrupt, where lie continued in the management of her, 
together with the part-owners, and acted as a visible part-owner till he 
became a bankrupt (z). 

Where the property consists of household furniture, stock in trade, or 
utensils in trade, it is sufficient that the bankrupt remained in possession of 
the house, and carried on the trade as the apparent owner of the stock and 
utensils, up to the time of the bankruptcy. As, where a creditor took the 
household furniture, and the articles belonging to a eoffee-lipuse, under an 
execution against B*, and then let them to B., who covenanted not to 
remove them without the owner’s consent, and permitted ii. to remain in 


chaser, it was held not to be within the 
statute. Ex parte Marrable , 1 G. & J. 402. 
Carruthers v. Payne , 5 Bing. 270. Where 
goods in the possession of an agent or com- 
pany are transferable by means of war- 
rants, a transfer by delivery of the war- 
rant usually amounts t<*a complete transfer 
of the possession. See Lucas v. Dorrien, 
1 Moore, 29; and infra , tit. Vendor and 
Vendee. So as to wines in the London 
Docks. Ex parte Davenport , M. &c B. 
165. As to machinery and utensils an- 
nexed to the freehold, see further Trappes 
v. Harter , 3 Tyr. 603. Boydell v. M'Mir 
chael, 1 C. M. & R. 77. Where a trader 
gave a creditor an order to receive money 
in the hands of A*, and directed A. to 
transmit it to the creditor, and whilst it 
was in the hands of the carrier the trader 
became bankrupt, Ld. Kllcnborough held 
that the case was within tlie statute. 
Hervey v. Liddiard , 1 Starkie’s C. 123. 
The possession of a pawnee is not the pos- 
session of a bankrupt pawner. Greening v. 
Clarke , 4 B. & C. 316. 


(r) Gordon v. East India Company, 7 
T. R. 228. 

(s) 13 East, 21. 

( t ) See the observation of Bullcr, J. in 
Walker v. Burnell , Doug. 303, seen*, 
( semble ,) as to the possession of furniture 
in a house. Ibid* 

(?z) Per Abbott, C. J. in Stone v. Hunter , 
3 B. & C. 376. And see Thachwaite v. 
Cock , 3 Taunt. 487. 

(j?) Lingard v. Messiter , 1 B. Sc C. 
308. Clark v. Crownshaw, 3 B. & Ad. 
804. 

( y ) Hay v. Fairbairn, 2 B. & A. 134. 
Robinson v. M i Donnell, 2 B. & A. 134. 

(z) Hull v. Gurney, Co. B. L. 6tli 
edit. 342. See the stat. 6 Geo. 2,'c. 3, 
s. 72. It seems to be now settled that 
the share of a dormant partner goes to 
the assignees. Ex parte Enderby, 2 
B. & C. 389. And see Ex parte Dyster, 
2 Rose, 256. Contra , Coldwell v. Gre- 
gory , l Price, 119. So a ship registered 
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Reputed possession as before {a). After the seizure of BJ% stock hi trade upon &JLfa. 
ownership, by the trader's shopmen, under a warrant on a Saturday, they carried away 
the key, but opened the shop again on Monday morning, and although JET* 
did not interfere, business was carried on, apparently, as usual, and in the 
evening of the Mo|day B. committed an act of bankruptcy; it was held 
that the goods passed to the assignees, notwithstanding the execution, since 
the possession c!t the servants was the possession of the master(6). 

So wheT€f JB. a brewer, being in partnership with A ., mortgaged a moiety 
of the stock in trade, utensils, debts, &c. to <7. in trust for A., but continued 
in possession, and acted as A.’s partner till he, JB., became bankrupt ; for 
being in possession, and acting as partner, receiving debts, &c. B. was as 
much the reputed owner as A. ( c ). So where A . *sold a dyer’s plant to J?., and 
at the end of a year JB. covenanted to deliver up the plant, in consideration 
of A.’s cancelling BJ s unpaid notes, which he had given to A. in payment 
for the plant; and it was stipulated that A. should let the plant to B . for 
a term, with a proviso that JB. should deliver up the plant, and that A. might 
take possession of it upon the failure in payment of rent. There was a me- 
morandum that JB. had given possession to A. by the delivery of a single 
winch ; B. remained in possession till his bankruptcy, and it was held that 
the property vested in the assignees ( d ). 

A., a trader and an officer in the East India Company’s service, assigned 
his privilege of shipping goods to England to JB., but (such an assignment 
being prohibited), the goods were shipped, entered, warehoused, and sold 
in A.’s name, and the proceeds were carried to his account; but before he 
received them from the company he became a bankrupt; it was held that 
the assignees were entitled to such proceeds (e). So where A , a distiller, 
leased to B . (his former partner,) and C . a di still-house, with the stills, vats 
and utensils, which had before been used by A. and J B., and after thi 9 B . 
and C. carried on business as partners, in possession of the premises and 
utensils, till they became bankrupt ; the court were of opinion that the 
bankrupts had, at the time of the bankruptcy, acquired the reputed owner- 
ship of the vats and utensils (which were moveable), and had thereby 
acquired the real ownership for their creditors ( f ). 

Where A. who kept a public-house, asserted that she was married to P., 
and entered his name at the Excise Office, with a note in the margin 


in the name of one owner, but suffered to 
be in the possession, order, and disposition 
of tiie partnership, passes to the assignees. 
Ex parte Burn , 1 J. & W. 378. 

(a) Ling ham v. Biggs, 1 B, Sc P. 82. 
Where a landlord distrained upon the goods 
of his tenant, which lie took at the ap- 
praisement, and left the goods in the pos- 
session of the wile of the tenant, who 
shortly after became bankrupt, after which 
the landlord again distrained a# for the 
former rent; held, that the goods were in 
the order and disposition of the bankrupt, 
and passed to the assignees, and that the 
rent having boon satisfied, the goods could 
not be again distrained.* JEi parte Shuttle - 
worth, 1 D. 6c Ch. 223. And see Toussaint 
v. Hart op, Holt's C. 836. Baker v. H as- 
ter * 4 Bing. 473. See Longman v. Tripp, 
2 N. R. 67, as to the publisher's right to a 
newspaper. 


(b) Per Ld. Ellenborough, C. J. Jackson 
v. Irwin, 2 Camp. 49. And see Home v. 
Baker , 9 East, Thackwaite v. Cock, 
3 Taunt. 487. But see Caldwell v. Gre- 
gory, 1 Price, 119. So, in Yates v. Powell, 
tor. Abbott, L. C. J. sittings after T. T. 
1823, the goods had been taken in execu- 
tion twelve months before at the suit of the 
trader's brother; but the sheriff remained 
iu possession one day only, and then the 
bankrupt's son took possession, and carried 
on the business, bought goods. See. 

(c) Ryall v. Rolle, 1 Yes. 248 ; 1 Wils. 
260 ; 1 Atk. 166. Toussaint v. Horton, 
Holt's C. 336. 

(d) Bryson v. Wylie, l B. 6c P. 83, n. 

(e) Gordon v. The East India Com- 
pany, 7 T. B. 228. 

(/) Home v. Baker, § East, 215. 
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married/’ and P. afterwards had the licence, and continued in possession 
of the house and goods till he became a bankrupt, the court held that A. 
could not, after asserting that P. was her husband, claim them as her sole 
property (g). So where the trustees for the wife of B. and her children by 
a former husband, permitted JB. to remain in possession of the goods (on 
condition that he should pay to them certain sums for the use of the children,) 
until the evening before he committed an act of bankrupt^, the case was 


held to be within the statute (A). * 

Evidence of reputation is admissible to prove the defendant to be the 
reputed owner, where the reputation is supported by facta ; but bare repu- 
tation, unsupported by facts, although perhaps admissible , is insufficient evi- 
dence to prove an apparent ownership under the statute (t). 

The presumption arising from the bankrupt’s possession of property at 
the time of the bankruptcy is frequently capable of being answered and 
explained away by evidence which shows that possession was given up by 
the bankrupt, as far as the nature of the case admitted ; oivtliat there was not 
such a permissive possession as is contemplated by the statute. For the 
mere possession of the property by the bankrupt is not in itself sufficient to 
entitle the assignees to claim it for the creditors. 

Where there i9 a possession, without any wilful permission on the part of 
the owner which may delude creditors, the case is not within the statute ; as 
where, first, such possession is delivered as the circumstances of the case 
will permit ; or, secondly , where the bankrupt has possession as executor (A) 
or administrator ; or where the husband has possession of the separate pro- 
perty of the wife (/) ; or has a mere temporary custody of it ; or has the 
possession for such a purpose as excludes the presumption of ownership, and 
consequently where no delusion can arise ; as where the bankrupt has posses- 
sion as factor (m), or as bailee, or as a banker for a specific purpose. Thirdly , 
the owner may show that in point of fact the bankrupt was not the reputed 
owner . Lastly , the defendant may show that the possession wag adverse (w). 

1st. Where a ship or cargo is sold whilst the ship is at sea, then, since 
actual possession cannot be taken before her return, it is sufficient if in the 
meantime the grand bill of sale and bill of lading be transferred, for there 
was no other way of delivering possession (o). So where a trader, as a 
security for money lent, assigned the bills of lading and policies of insurance 
of the cargo of a ship at sea, and the policies were indorsed to the lender, 
the trader became bankrupt, and Lord Hardwicke, C. held, that since every 
thing which could show a right to the cargo had been delivered over to the 
defendant, (against Whtai the assignees bad fifed a bill) the bankrupt could 
no longer be said to have the order and disposition of it (/>). So where a 
trader, as a security for a debt due to the defendant, agreed to assign the 
cargo of a ship homeward bound, and to deposit the policy of insurance on 
the goods with the defendant, and to indorse and deliver the bills of lading 


(g) Mace v. Cadell , Cowp. 232. 

(h) Darby and others v. Smith , 8 T. R. 
82. 

(i) Oliver v. Bartlett, 1 B. & B. 260. 

$o evidence of a contrary reputation is 
evidence fot the defendant. Gurr ?. Brit* 
ton. Holt’s C. 327. And see Midler v. 
Moss, 1 M. & S 335; Lingham v. Biggs, 
1 B te P. 82; Home v. Baker, 9 East, 
215. * 


(A) Ex parte Marshy 1 Atk. 150; 3 P / 
Wms. 187; 3 Burr. 1366. 

(l) Jarman v. Wooloton, 3 T. R 618. 

(m) Ex parte Chion , 3 P. Will. 187, n. 
Cullen’s B. L. 225. 

(n) Smith v. Topping, 5 B. Sc Ad. 674. 

(o) Brown v. Heathcote , 1 Atk. 160. 
Atkinson v. Moling, 2 T. R. 462. Lenv- 
prierev. Patley , 2T. HL 485; tupra 15 
note (#), 156, note (o). T 

(p) Brown v . Heathcote , 1* Atk. 160* 
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to him a$ soon as they arrived ; the policy and letters of ad\ice were accor- 
dingly deposited with the defendant, and the bill of lading was indorsed to 
liim trt soan as it arrived, but after an act of bankruptcy committed by the 
trader. The defendant obtained possession of the cargo, and on trover 
brought by the assignees, the court held that the case of Brown v. Heathcotc 
strongly applied ; since, although in that case there was an assignment of the 
bill of lading, And in this, only an agreement to assign, this circumstance 
made no difference, since in both cases the title #as merely an equitable 
one ( q ). 

Where (lie ship was in an Irish port at the time when the owner mort- 
gaged her, and delivered all the deeds, &c. to the mortgagee, and during the 
space of a month the mortgagee might have taken possession of her in the 
Irish port, it was held, that the delivery of the muniments constituted a 
sufficient possession, and that the mortgagee was not bound to take posses- 
sion of her in a foreign port ( r ). 

Where A ., a trader, deposited with B. a bill of sale, of a sixteenth part of 
a ship not at sea, and there was no ex idence that the trader had acted as 
oxvner after the deposit, Lord Thurloxv, C. held, that /i. was entitled to the 
produce of the bill of sale against the assignees of A., who had become 
bankrupt ; since in the case of assignments of shares of ships this seemed to 
bo the only xvay of delivering possession (s). 

2dly. It has been held, that where the bankrupt has possession of the 
goods as an executor or administrator, or under a trust (*), the ease is not 
within the statute (m); so that xvhere an executor becomes bankrupt, the 
commissioners cannot seize exen money xvliieh belonged to the testator, if 
it can be specifically distinguished from the property of the bankrupt him- 
self (.r), Neither does it extend to a possession by the bankrupt as a trustee 
for another ; as, where a trader bought South Sea stock for I. S. in bis oxvn 
name, but entered it in bis book as bought for I. S., after which he became 
bankrupt, it was held that I. S. xxas entitled to the stock (y). So where 
the husband has possession of the separate property of the wife, settled in 


( 431 ) Lempriere v. P alley, 2 T R. 485 
(r) Bx parte Batson , 3 Bro. (\ C. 3G‘2. 
See also Atkinson v. Mutiny, 2 T. It. 402. 

(*) Bx parte Statfyrootn , 1 Vos. jun. 
103. Sec also M ant on v. Moore , 7 T. It. 
C7. 

(t) Skqftesbnri/, Bart of, v. Bussell, 1 

B & C. 000, where the Duke of Marl- 
borough, us the owner of an estate, hud 
the use of furniture which was settled in 
trustees in trust to permit the oxvner of 
the estate to use it, and it was hold, that 
on the bankruptcy of the duko the furni- 
ture would not haxe passed to hi 9 assig- 
nees. So where a testator directed that, 
*in case his son should carry on his trade, 
his house and furniture should not be sold, 
but that his trustees should permit his 
widow and children to reside in the dwel- 
ling-house, and have the use of the furni- 
ture, It xvas held that the furniture did 
not pass to the assignees of the mother 
and son. Bx parte Martin, 2 Rose, 331. 
Stock transferred by the accountant- 
general int^ the lame of the mortgagee 

without the privity of tile mortgagor, 
« 


doe* not pass. Bx parte Birhardson , 
Buck. 480. But by true owner is meant 
legal owner ; and whore a trustee sold, and 
let the purchaser into possession hefoie 
payment, the property was held to pass. 
Bx patte Bale, Buck. 3G5, In gene! al, 
property which the bankrupt *holds ns 

trustee only, douynot pass to his assignees. 
Winch v. Kectpy, 1 T. R. 019. Taylor 
v. Plumer , 3 M. & S. 570. Smith v. 
Pickering , Peake, 50. Ex parte Wat- 
kins, 1 Mont. & A j r. G89. 

( u) Bx parte Ellis , 1 Atk. 101 ; 4T. 
R. 020. Ex parte Marsh t 1 Atk. 159. 
But if a person entitled to take out admi- 
nistration neglect to do so, and he becomes 
bankrupt, the goods pass to the assignees, 
although he takes out administration after 
the bankruptcy. Boxy. Fisher, 3 B & A. 
135. 

(x) Per Lord Mansfield, 3 Burr. 13G6. 
1 Atk. 101. 

( 1 /) By Lord Parker, C. Bx parte 
Chion , 3 P. Wms. 187. And see Lord 
Mansfield's observations in Mace v. Cadell, 
Cowp. 233. 0 
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trustees upon her before marriage (r). So where the bankrupt haupos&p* Possession % 
sion as a mere factor or agent for sale (a). As where a* carpenter treceives ^ r e *^ u " 
timber to convert into a waggon (5); or a tailor cloth to work up into * 

clothes (c). It was agreed between F . and K ., that K. shpuld contract with 
the commissioners of the Victualling-office to do certain work in his oyrn 
name ; that he should have a guiilfea per week, and one-four&i of the clear 
profits, and that JF. should supply timber for the purpose. Timber was 
accordingly supplied by F. y and was received by the King’s officers in the • 
yard where the work was to be done. F. was one of K/% sureties, which, 
according to the practice as to government copftracts, would not have been 
allowed, had it been known that he was concerned in the contract. JT. be- 
came bankrupt, and F. took possession of the timber ; and upon an action 
brought by the assignees of K it was held that the case did not fall within 
the statute, since there was never any sale of the timber to K ., nor any 
general delivery, so as to give him the absolute disposition of it ; and the 
storekeepers would not have permitted K . himself to have sold the timber 
to any other person, since they considered it as delivered solely for the 
purpose of the contract ( d ). 


(z) Jarman v. 'Wooloton, 3 T. R. 018. 
But if property be settled on tlie wife to 
enable her to carry on a separate trade, 
and the husband intermeddle, the property 
will he liable to his debts. Ibid Bo if 
the bankrupt have the possession of goods 
which come to his wife as administratrix, 
where some of the next of kin are infants, 
they do not pass to his assignees ( Vinery . 
Cadell, 3 Esp. C. 88) ; hut if she takes a 
beneficial interest in the property, her own 
share passes to the assignees, who become 
tenants in common with her in her repre- 
sentative capacity. Ibid . The goods of 
a woman married to and living with an 
insolvent, and being ignorant that he had 
a former wife living, do not pass to the 
assignees. Secus, if she allow him to con- 
tinue in possession after diseo\ering the 
former marriage. ‘Miller v. Demetz , 1 
Mo. & R. 479. See also Dean v. Brown , 
3 B & C. 330. 

(a) Per Lord King, C. in Godfrey v. 
Furzo, 3 P. Wms. 186. Per Ld. Mans- 
field, in Mace v. CadAtOfa Cowp. 233. 
And see the observations of Lawrence, J. 
\in Home v. Baker, 9 East, 215. See 
Atkins v. 'Barwick, 1 Str. 165; Fort. 
353; 10 Mod. 431. Harman v. Fisher , 
Cowp. 125. So if the factor takes notes 
i£i payment, eft exchanges the goods for 
other goods, the notes or property do not 
pass to the assignees. Whitcomb 
Jacob , 1 Salk. 160. And see Taylor v. 
P lumer, 3 M. & S. 562. Otherwise, if 
the factor sells and receives the price be- 
fore tlie bankruptcy, the principal must 
come In with the rest of the creditors. 
Scott v. Surman, WiUes, 490. But if the 
price be not paid before the bankruptcy, 
but is afterwards received by the assignees, 
the principal may me them. 15. Goods 
sent on sale and return are within the 
statute, if the party retain them after a 

vo L. II. 


reasonable time for making his election has 
expired. Livesay v. Hood, 2 Gamp. 83. 
Gibson v. Bray, 1 Moore, 519; 8 Taunt. 

76. Neate v. Ball , 2 East, 117. Aliter, 
if a reasonable time has not elapsed, as If 
the goods were not received till the evening 
b< fore the bankruptcy. 1 Moore, 519; 

8 Taunt. 76. Where there was a custom 
that the purchaser of hops should leave 
them in the vendor's warehouse, for the 
purpose of sale, it was held that they 
passed to his assignee. Thackwaite v. 
Cock, 3 Taunt. 487. Where foreign mer- 
chants, through their agents, procured 
consignments and remitted bills to the 
consignees for the amount, and informed 
the consignors of having so done, but be- 
fore payment the agents became bankrupt ; 
held, that the latter were to be deemed 
agents through the whole transaction, and 
that, notwithstanding the claim of the 
agents or the consignees, the consignors 
were entitled to recover the bills from such 

agents. In re Douglas, 1 Mont, & Ch. 

(b.) t. Where foreign merchants remitted 
bills to factors, who sold them and entered 
the amount of the price in their books to 
the credit of the principals, who had the 
right of drawing on them to the ’amount ; 
held, that upon the bankruptcy of the 
factors the principals were entitled to the 
proceeds of the bills, and that the bank- 
rupts having indorsed them in their own 
names, were not to be deemed the owners 
of them. Fx parte Pauli , 3 Deac. 169. 
And see Scott v. Surman, W files, 495. 

(5) Collins v. Forbes, 3 T. R. 310. 

(c) Ibid. * 

(d) Ibid. See the observations of Law- 

rence, J. in Gordon v. Bait •‘India Com* * 
pany, (7 T. R. 237), thsSl the Court pro- 
ceeded on the ground that tW bankrupt 
had possession of the propemy for a special 
purpose only. * * 

M 
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Vmww&a d * So^fte owner fctay show that a banker, at the time he became bankrupt, 
to banker* kAd possession of specific money or bills of his in his hands, not upon a 
general or running account between them, but for some specific purpose. 
The decision, however, of questions between the assignees of bankers at the 
time of the bankruptcy seldom, if ever, turns upon the question of reputed 
ownership : fftr it seems to be clear, that the mere possession of bills of 
exchange by a banker at the time of his bankruptcy, where the property 
an 1 ownership remain in the customer, does not give the banker the order 
and disposition of them within the terms of the statute (c). So the mere 
custody by a bailee, for a specific purpose, is not within the statute (/). 
Reputation 3dly. Notwithstanding the actual possession by the bankrupt at the time 
aud usage. c f t he bankruptcy, since the fact of reputed ownership is usually a question 
for the jury (< g ), the defendant may show that the bankrupt was not in fact 
the reputed ovmer : as for instance, that there is a known usage in the bank- 
rupts trade to r^it on hire the utensils and articles used in the trade, since 
there the possession and use of such utensils and articles would raise no 
presumption of ownership (A). 

Where, by an agreement between the vendor and vendee of a house, it 
was agreed that formal possession should be given to the vendee, but that 
the vendor should remain in possession for three months, and the agreement 
was notorious in the neighbourhood, and formal possession was given, and 
the purchase-money paid, and during the three months whilst the vendor 
continued in the house he became bankrupt, the court held that the case 
was not within the statute ; for during the three months the bankrupt was 
in of his own right as owner, and not by permission of the true owner ; and 
because the transfer being notorious, no person was deceived ; and that 
the fact of reputed ownership ought to have been found to raise the ques- 
tion (i). The defendant may also rebut the evidence to prove that the 
bankrupt was the reputed owner, by evidence of a contrary reputation of 
ownership in himself. 

2dly. That the right to particular property vested in the bankrupt by 
delivery, &e,, and passed to his assignees. 

Stoppage The peculiar privilege which the law has conceded to the vendor of goods 
lu transitu, to a bankrupt, of stopping them in transitu before they come, in technical 
language, to the \ ery touch of the consignee (A), frequently imposes upon the 

(e) The mere custody of such bills, in for the purpose of taking possession thereof 
order that the banker may receive money by the commissioners or others acting under 
upon them when due, does not give him their warrant. • Carruthers v. Payne , 5 
the order and disposition of them within Bing. 270. 

the statute. See the observations of llol- (g) See Mullar v. Mass, 1M.&8. 335. 

royd, J. in Thompson v. Giles , 2 B. & C. (h) See the observations in Home v. 

422. Baker , 9 East, 215. 

(f) Tho plaintiff ordered a chariot and («) Mullar v. Mass , 1 M. & S. 335. 

paid to r it, and afterwards sent it back for And see JSastwood v. Brown, 1R.& M. 

alteration, which being delayed he sent for 312 ; and Latimer v. Batson, 4 B. 6c C. 

it six or seven times, and afterwards 652; aud supra. 

ordered it to be sold; whilst standing in (i) If a party contract for the purchase 

the builder’s warehouse, the latter became of goods on specific credit, and nothing be 
bankrupt; it was held, first, that it was said as to the time of delivery, both right 
not to be deemed within this clause of the of property and possession vest in the 
Act, and that the assignees were not pro- vendee; but his right is not absolute, but 
tected from an action of trover after three liable to be defeated by his previous in- 
months front the conversion, by the stat. solvency?, before actual possession. Bloxam 
Q G. 4, e. 16, «. 44 ; the words “ any act v. Sanders , 4 B. & C. 941. Tooke v. Hoi- 
tone ” not applying to the pecuniary ar- Ungsworth, 5 T. B. ? 15 ; and, this is oa 
vangemlnt or disposition of the bankrupt’s the ground of fraud upon the vendor; per 
property by the assignees, but to acts done Lord Kenyon. In such cases, therefore. 
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assignees the necessity of proving, not only that there was such a delivery 
of the goods to an agent of the trader as would in ordinary cases # vest the 
property in him absolutely, as by a delivery to a carrier; but also, that the 
transitus of the goods was actually completed. 

Whether the stoppage was in transitu , or was completely determined, is 
ordinarily a question of law (J). In order to raise that question, it is usu- 
ally material to prove on whose risk and account the goods were sent; the 
character and situation of the agent in whose actual possession the goods 
were at the time of stoppage ( m ) ; by whom employed, and by whom to be 
paid; the possession, indorsement, &c. of the bill of lading (») ; the place 
and object of destination (o), and the nature of the acts exercised upon them 
in their progress (/>), with a view to take possession of them. 

In order to show a termination of the transitus , it is essential to prove 
either an actual or constructive delivery (q) to the vendee or his rejjre- 
sentative. 


the assignees cannot maintain trover. Qu. 
Whether default in payment at the time 
when the credit expires destroys the 
right of possession. Per Bay ley, J. 4 B. 

6 C. 948. Semitic not, for the payment 
in sueli ease is not either a precedent or 
concurrent consideration. 

(/) See Feise v. Wray, 3 East, 93 ; Mills 
v. Ball , 2 B. & P. 467 : 3 B. & P. 119. 
409 ; 6 East, 176 ; 14 East, 308 ; 2 H. B. 
604. Part payment does not take away 
the right of stoppage. ( Hodgson v. Log, 

7 T. R. 440. Feise v. Wray, 3 East, 93.) 
Nor does the usage of carriers to insist on 
a lien on goods for a general balance of 
account between them ami the consignees, 
at all affect the right. Oppenheim v. Rus- 
sel, 3 B. iSc P. 42. 

(m) If he was the mere agent of the 
consignor, at whose risk the goods were 
sent, the delivery to him would not vest 
any property in the consignee ; and the 
question, whether the property was divested 
by a stoppage in transitu would not arise. 
See Cojce v. Harden , 4 East, 211. W al- 
ley v. Montgomery, 3 East, 586. See, as 
to the delivery of plate by a silversmith to 
an engraver, who was to be paid by the 
vendor, to get the vendee's arms engraved 
thereon. Owenson v. Morse, 7 T. R. 64. 
As to goods delivered by the consignor on 
board a ship chartered by the consignee, 
see Bohtlingkv . Inglis, 3 East, 381 ; In- 
glis v. Usher wood, 1 East, 515 ; Coxe v. 
Harden , 4 East, 211. To a wharfinger. 
Mills v. Ball , 2 B. & P. 457. 

(w) In general, the indorsement by the 
consignee of the bill of lading for a valuable 
consideration, will devest the right of stop- 
page. Lickbarrow v. Mason, 2 T. R. 63 ; 

2 H. B. 211 ; 5 T. R. 367. Feise v. Wray, 

3 ,East, 93. Otherwise, where there is no 
consideration. Newsom v. Thornton , 6 

. East, 17. 

(o) Dixon v. Baldwin, 5 East, 175. 
Leeds v. Wright, 3 B. Sc P. 320. Scott v. 
Petit, 3 Be & P. 4ft> 9. The general rule 
seems to be, that if by appointment, as be- 


tween the consignor and consignee, the 
goods are to be sent to a particular place 
where they nre to wait the orders of the 
vendee as to any further destination, the 
transitus is completed when they arrive 
there. Vide infra , note ((f). 

(p) The putting a mark on the goods by 
the assignee of the consignee, at the inn 
whither they were sent for the latter, held 
to divest, the consignor's right of stoppage 
in transitu . Flits v. Hunt, 3 T. R. 464. 
And see Coxe v. Harden ,4 East, 211. 

(q) As by the delivery of the key of the 
warehouse in which the goods are deposited. 
Flits v. Hunt, 3 T. R. 404. Copeland v. 
Stein, 8 T. R. 199. By payment of rent 
for the warcho ise. llurry v. Mangles, 
1 Camp. 462 j Harman v. Anderson, 2 
Camp. 243. The lodgment of u delivery- 
note with the wharfinger. (Ibid.) By a 
part delivery, where there is no intention 
to separate part from the rest (Slubey v. 
Heyward, 2 H. B. 606; Hammond v. 
Anderson, 1 N. R. 69 ; F.r parte (* Wynne, 
12 V us. jun. 379; Stovcld v. Hughes, 14 
East, 308) ; by delivery at the warehouse 
of the veil dee's agent, where no ulterior or 
more complete delivery is contemplated. 
Leeds v. Wright, 3 B. & P. 320. And see 
3 B. & P. 127 ; Scott v. Pettit, 3 B. & P. 
469. As where they are sent to an agent 
who, under general orders from the vendor, 
sends them to a packer ( Ibid ); or by ail 
act of ownership, exercised by the vendee 
whilst the goods are in the hands of his 
agent, although they have not reached the 
place of ultimate destination ( Wright v. 
Lawes, 4 Esp. C. 282); by delivery on 
board a ship chartered and fitted out by 
the vendee ( Fowler v. Kymer, cited 7 T. 
R. 442; l East, 652; 3 East, 390); by 
reaching an expeditor, who holds them 
till he receives orders for their further 
destination (Dixon v. Baldwin , 5 Bast, 

175) ; by being sent by th6 vendor to 
the ultimate place of destination, men- 
tioned by the vendee. Rowe v. Pickford , 
1 Moore. 526. The vendee usually allowed 
m 2 
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Another class in which proof of the bankrupt’s title, by a change of 
property, belongs to the assignees, consists of cases which arise between 
the assignees of a banker and his customers. For the ordinary rule is, that 
bills and securities sent to a banker are deposited for a specific purpose, in 
which case they do not pass to the assignees, and consequently it lies on the 
assignees to grove a change of property. The general principle of law as 
between the banker and a customer is, that the banker stands in the situa- 
tion of & factor ; that he holds the bills of a customer transmitted before 
they are due, as the agent of such customer, for the purpose of obtaining 
payment, and with a right of lien for advances made on the credit of such 
bills (r ) ; consequently, if a customer send bills to a banker, and they re- 
main in specie in the hands of such banker till the bankruptcy, they con- 
tinue to be the property of the customer, notwithstanding the bankruptcy («). 


goods brought by the defendant, a carrier, 
to remain at his Warehouse until distri- 
buted by his orders to his customers, and 
the jury found that the warehouse was 
the final destination, held that the tran- 
situ* was at an end, and that the vendor’s 
right of stoppage was also gone. Allan 
v. Gripper , 2 C. & J. 218. The plaintiff 
being previously indebted to the defen- 
dants, purchased a butt of sherry of the de- 
fendants, which was to remain in the docks 
undelivered and upon becoming embar- 
rassed he had offered the defendants to 
take it back, which was refused, and an 
arrangement for a composition was after- 
wards entered into with the creditors, the 
defendants being parties, and a sum set 
opposite tlieir names including the sherry, 
and they received the first and largest in- 
stalment, but upon demand refused to de- 
liver the wine, or sign the release, although 
they admitted it to have been included in 
the composition ; held, that having obtained 
by the agreement security for the whole of 
their debt, the right of stoppage in transitu 
was gone. Nichols v. Hart , 5 C. & P. 
179. 

But such a delivery as would l>e suf- 
ficient in the absence of insolvency to vest 
the property in the vendee, is frequently 
insufficient to divest the right of stoppage 
in transitu . It seems to be a general rule, 
that so long as the goods are in the posses- 
sion of one who is a mere agent, to for- 
ward them, in order to give a more com- 
plete possession to the vendee, the transitu s 
continues : as where they are delivered to 
a wharfinger, to be forwarded to the vendee 
(Hodgson v. Loy, 7 T. R. 440 ; Mills v. 
j Bally 2 B. Sc P. 467 ; Smith v. Goss, I 
Camp. 282); although the wharfinger be 
employed by the vendee (Smith v. Goss, 1 
Camp 282 j Oppcnhem v. Mussel, a B. & 
P. 42 ; and see Snee v. Prescott , 1 Atk. 
246 ; Lickbarrow v. Mason , 1 H. B. 304 ; 
Hunt v. Ward, cited 3 T. R. 467 ; Feise 
v. Wray, 3 East, 93) ; or to an agent who 
purchases for a principal abroad, and in- 
forms the vendor, at the time of the purchase, 
that the goods are to be sent abroad (to 
Lisbon). ( Coates v. Mail tot), 6 B. & C. 


422) ; or to a packer, by order of. the 
vendee ( Hunt v. Ward , 3 T. R. 467) ; pro- 
vided the vendee does not use the whar- 
finger’s or packer’s warehouse as his own, 
and that he contemplates an ulterior place 
of delivery (Wright v. Lawes , 4 Esp. C. 
82 ; per Chambre, J. Hichardson v. Goss , 

3 B. & P. 127.) So a delivery of plate to 
an engraver employed by the vendor ( O wen- 
son v. Morse , 7 T. R. 64) ; of goods to a 
common carrier (Stokes v. La Riviere, cited 
3 T. R. 466 ; Hunter v. Heal , Ibid), so long 
as the lien of the carrier remains ( Craw - 
shaw v. Fades, 1 B. & C. 181); or on 
board a general ship (Ibid, and 3 East, 
397 ; 7 T. R. 440 ; Mills v. Ball , 2 B. & P. 
467 ) ; though at the risk and expense, and 
in the name and l>y the appointment of the 
vendee, will not divest the right of stop- 
page in transitu. And see Muck v. Hat- 
field, 6 B. & A. 632. 

(r) Giles v. Perkins , 9 East, 12. A 
customer paid bills, not due, into his 
bankers in the country, whose custom it 
was to credit their customers with the 
amount of such bills if approved in cash, 
charging interest : it was held that the 
customer was entitled to recover back 
those bills in specie from the assignees 
of the bankers, on their bankruptcy ; 
and per Lord Ellenborough, C. J., every 
man who pays bills, not then due, into 
the hands of his banker, places them there 
as in the hands of his agent, to obtain 
money for them when due. If the banker 
discount the bill, or advance money on the 
credit of it, that alters the case ; he then 
acquires the entire property in it, or has a 
lien pro tanto for his advance. The only 
difference between the practice stated as 
to London and country bankers in this re- 
spect, is, that the former, if overdrawn, 

has a lien on the bill deposited with him, 
though not indorsed ; the country banker, 
who always takes the bill indorsed, has not 
only a lien on it if his account be over- 
drawn, but also a legal remedy upon the v 
bill by the indorsement. 

($) Scott v. 5 , urwd&t, Willes,400. Bol- 
ton v. Puller , 1 B. & P. 639. Thompson 
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And though a customer who pays bills into a banker’s hands has a right to Property 
expect that his drafts will be honoured to the amount of the bills paid in, banker, 
yet the property in the bills is not altered ( t ). 

Such being the general rule, it follows that if it be contended that the 
banker was more than a mere depositary, with a right of lien, it lies on the 
assignees to prove it (m). 

Evidence on the part of the assignees, in such cases, consists in any facts 
which show that the owner of the bills parted with the property by a sale 
or discount to the bankers, or that they were the depositaries, subject to a 
lien ( x ). 

It is not sufficient to show that the bankers had a limited authority to 
discount to a certain amount, or that they had authority to discount to an 
uncertain amount, where the object is a special one ; as to honour the drafts 
or bills of the customer, or to reduce the cash balance when the bankers 
should be in advance (; y ). 

The best and most direct evidence on this head, consiSts in the autho- 
rity or directions given by the customer, especially if they be in writing (z). 

Proof that the bills were in the hands of the banker, indorsed by the 
customer, is prima facie evidence of a discount, but not conclusive ; for they 
may have been indorsed merely to enable the banker the more effectually 
to receive payment on behalf of the customer from other parties («). 

The mode in which the bills were entered in the bankers books will not 
affect the question, without proof of assent on the part of the owner (5). 


v. Giles, 2 B. & C. 422. Ex parte Hip- 
pings, 2 GI. & J. 93. Where a customer 
was in the habit of paying in bills on ac- 
count, which, if approved of, were carried 
to his account, but entered as bills to his 
credit to the full amount, and he was then 
at liberty to draw to that amount by 
cheques on the bank ; it was held that in 
the absence of proof of any agreement that 
the bills when they reached the bankers 
should become their property, the bills re- 
maining in specie in the hands of the 
bankers at the time of the bankruptcy 
might be recovered by the customer, the 
cash balance being in his favour. Thompson 
v. Giles , 2 B. & C. 422. And see JEx parte 
Armistead , 2 G. & J. 371 ; M. & M.108. 
The decision of questions between the 
assignees of bankers and# customers, in 
respect of bills of exchange which remain 
in possession of the bankers at the time of 
the bankruptcy, seldom if ever turns upon 
the clause of the stat. 21 J. 1 (now 6 G. 4, 
c. 16, s. 72), but upon the question whether 
the property has passed ; or if not, whether 
the bankers were entitled to a lien. 

(t) lb . & per Holroyd, J. 2 B. & C. 431. 

(u) Per Lord Eldon, C. JEx parte Sar - 
geant , 1 Rose, 153. 

( x ) Although the customer, when he has 

deposited bills as a collateral security for the 
bankrupt’s acceptance, has a right to have 
them returned, on exonerating the estate, 
"yet the holders of those acceptances have 
no such right; for being strangers to the 
contract between thg banker and his cus- 
tomer, they can claim no lien. If the 
customer in such case also become bank- 


rupt, as the banker’s estate cannot be 
exonerated without discharging such bills, 
it seems that, the Lord Chancellor will 
order such an arrangement as will make 
such bills available. JEx parte Waring 
and Ex parte Inglis , 2 Rose, 282. Yet 
qu . whether in principle the owners of the 
bills ought to receive in ore from such 
securities, in proportion to their debt, 
than the other creditors receive from the 
banker’s estate ? had the customer re- 
mained solvent, the banker’s assignees 
could not, it seems, have claimed more on 
the securities than they paid to those cre- 
ditors rateably with the rest ; the holders of 
the bills would have been entitled to have re- 
sorted to the customer (beingthedrawer,&;c.) 
for the remainder of the debt, and he having 
become bankrupt, they ought not, as ft 
seems, on that account, to receive more 
from the banker’s estate, but to be paid 
their proportion of the remainder rateably 
With the customer’s creditors. 

(y) JEx parte Wakqfield Bank , 1 Rose, 
243. JEx parte Leeds Bank , lb. 254. Qu . 
Whether a general authority be sufficient, 
See. Lord Eldon, C., in the cases arising 
on Bolder o’ s bank nip tey, seems to have 
been of opinion that it would. 

(z ) Ex parte Dumas, 1 Atk. 232# 

(a) Ex parte Towgood , 19 Ves. 229; 
Thompson v. Giles, 2B. & C. 422. 

( b ) Bills not due and entered short in 
the banker’s books, are considered the pro- 
perty of the customer. “The fact that 
bills were not written short, amounts to 
nothing, unless there be a concurrence 
manifested at the time, or to be inferred 

M 3 
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Property On the other hand, the writing the bills short is merely evidence of the 

in banker, nature of the remittance. If it be accompanied by a letter which di- 

rects its application, that cannot be got rid of by the unauthorized act of 
the banker (c). 

Where the bills are entered short, if it appears from the habits of dealing 
between the parties that they were considered as cash, they will pass to the 
assignees ( d ). 

In general, where bills have been deposited by the plaintiff to answer a 
specific purpose, which has not been answered, and they remain in the 
hands of the assignees after the bankruptcy, the owner is entitled to recover 
them from the assignees (<?), or to hold them against the assignees. 

from the habits of dealing between the of long dates to B., a banker, requesting 

parties that they were to be considered permission to draw bills of shorter dates 

a& cash. If they were there, with the without renewals, and sent the long hills 

owner’s knowledge, as cash , and lie draws, indorsed to B . in the letter of request, and 

oris entitled to draw on them, as having JB. answered, that agreeable to A.’s request 

that credit in cash, lie is precluded from he had discounted the bills, and then spe- 

recurring to them specifically, but it lies cified the amount to be drawn for; it was 

on the assignees to prove that to be the held that the transaction did not amount 

case : the owner is entitled unless the bills to a sale or exchange of bills upon dis- 
have been carried to his credit with his count, but to a deposit of the long bills, on 

knowledge or consent. Per Lord Eldon, condition of being allowed to draw shorter 

in Ex parte Sargeant, 1 Rose, 153. Rills bills, and therefore, that B. having become 

of exchange having been paid by a cus- bankrupt, whereby A.’a hills were dis- 

tomer to his account with a banker, were honoured, the lung bills which remained in 

entered as cash, with a distinct interest B.'s possession at the time of the bank- 

account; the customer had credit to the ruptcy did not pns«* to the assignees. Parke 

amount of the bills so entered, but did not v. Eliason,\ East, 544. Collins x. Martin, 

overdraw the account ; there was a custom 1 R. & P. 641). So where A. had trans- 
in the country to circulate short bills, but initted to B . his banker, bills to answer 

no express authority was given to circulate outstanding acceptances by 71. on account 

the bills in question. The Ld. Chancellor, of A., upon an agreement by A. to make re- 
reversing the decree of the Vice-Chancellor, mittunees to answer such acceptances 

held that the? hills did not pass to the when due; and the acceptances were not 

assignees. Ex parte Benson, 1 Mont. tSc paid by B., hut by A . after the bankruptcy 

Bligh, 120. of B. ; it was held, that the bills remitted 

(c) See Ex parte Damns, 1 Atk. 202, for the purpose of answering these ac- 

1 Rose, 240. ceptances were in the nature of goods in 

(d) Ex parte Thompson , Mo. & M. 102. the possession of a factor, and that they 

(e) As where A. remitted bills to B., a belonged to A., subject to B.*s lien for the 

bauker, for the express purpose of answer- balance due at the time of the bankruptcy ; 
ing other hills drawn by A. on the hanker, and that having been deposited by B. with 
on a particular account, which latter hills another banker, who had set them short in 

had been dishonoured by the banker, and the bankrupt’s book, they were the same 

paid by A. before the bankruptcy of B. as if still in possession of the bankrupt. 

Lord Eldon, C. observed, it is clearly set- Zincite v. Walter, Bl. It. 1154. A. and 

tied, that where bills are remitted on a B. agreed that A. should sell to B . light 

general account, and there is no evidence guineas from time to time, and that A. 

to the contrary, they cannot be followed in should draw upon B. from time to time 

case of bankruptcy ; if remitted for a pai> for the money due upon such sales ; and 

ticular purpose, they may. Ex parte Pease, that B. should accept other bills drawn by 

1 Rose, 241. Where A. and B. had a A. for his own convenience, for which Am 

general running account, consisting of bills was to remit value. B. being under ac- 

drawn by B. on C. in favour of A., ami of ceptances to a large amouut became 

bills and other securities deposited by A. bankrupt, and A. being ignorant of the 

with B., aud upon the failure of B. and C., bankruptcy, sent light gold and bills to 

A. was obliged to take up the hills received enable B. to discharge such acceptances ; 

by him from B., whereby the balance of ac- aud it was held, that A., who had since 

counts wtt9 iu favour of w4.,it was held that paid JB* s acceptances, was entitled to the 

he could not maintain trover for the hills gold and bills so sent against the assignees, 

deposited with B . unless they had been Tooke v. Hallingworth , 5 T. R. 215, af- 

speeiflcally appropriated to answer JB.’s firmed in the Exclieq. Cham. 2 H. B. 501. 

drafts on C. in favour of A., and deposited A. B. C. Sc D . being partners as brokers 

for that purpose expressly. Bentx. Puller, at Liverpool, and C. sc D . being partners 

b T. R. 404. Where A . sent certain hills as merchants at London, J . S . having 
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Where bills are not remitted for a particular purpose, but to be discounted, 
and are discounted (f), or by one trader to another on a running account (jg), 
or on an exchange of bills for bills, they p^ss to the assignees (A). • 

Where it was agreed between four partners as bankers, and a customer, 
that the latter should indorse bills, and take the notes of the bankers in ex- 
change, and this was done after three of the four had become bankrupt, it 
was held after the fourth also became bankrupt, that as tne considera- 
tion for indorsing the bills had failed, the assignees could not retain 
them (t). 

3dly. So evidence may be necessary to show the right of the assignees 
in disaffirmance of some disposition of the property by the bankrupt. As 
to show that a conveyance in favour of his children was fraudulent (A). 

The general effect of bankruptcy is to avoid all acts of the bankrupt sub- 
sequent to the bankruptcy, by making the right of the assignees to relate 
to the act of bankruptcy ; and therefore the assignees may usually avoid 
and disaffirm such a transaction by the bankrupt by evidaace of a previous 
act of bankruptcy and petitionitig creditor’s debt. The very purchasing of 
goods from a trader, after such an act of bankruptcy, is a conversion (/.) 

Dispositions by process of law stand on the same footing with dis- 
positions by the bankrupt ] to be valid, they must be complete before 
the bankruptcy ( m ). 

If a sheriff seize and sell goods under an execution, after an act of 
bankruptcy, even without notice, and before the commission, he is liable 
in trover ( n ), and the assignees nrc not bound to prove any demand, 
since the execution was tortious (o). Or the assignees may treat the 


accepted bills payable at the house of C. 
& D. y employed A. B. C. & D. to get them 
paid, and agreed to deposit good bills with 
them, indorsed by him, to enable them so 
to do. A . B. C. & D. debited J. S. in ac- 
count for his acceptances, and credited him 
with all the bills which he had deposited; 
some of the bills so deposited were remitted 
by A. B . C. Sc jD., to C. Sc D., upon the 
general account between the two bouses ; 
and before any of the acceptances of J. S. 
became due, both houses failed, and J . S. 
was obliged to pay all his acceptances; and 
it was held, that the assignees of C. Sc D. 
were entitled to retain against J . S. all the 
bills which had been remitted by A . B. C. 
Sc I),; also, that it made lio difference that 
one of the bills remitted did not arrive till 
after the bankruptcy of C. Sc Z>. Bolton 
v. Puller , 1R&P. 639. And see Collins 
v. Martin , 1B.&P. 648. 

(f) Caret airs v. Bates , 3 Camp. C. 301 ; 
2 B. & C. 432. 

(g) Burt v. Puller, 6 T. R. 494. 

(A) HombUmer v. Proud, 2 B. & A. 
327 ; and vide supra, Clarke v. JEliason , l 
East, 554. 

(i) Ex parte M*Gae, 2 Rose, 376. 

(A) Where the only evidence of insol- 
vency at the time of a bankrupt’s executing 
a voluntary deed in favour of his children, 
was that he had given two bills which had 
never been paid, exeept by renewals, and 
which, at the timG of his bankruptcy, f >ur 
years after, were still unsatisfied, held to be 


insufficient to establish a case of insol- 
vency at the time of executing the deed, 
within the 6 Geo. 4, c. 16, s. 73. Notice 
of a difficulty to meet particular demands 
is not notice of insolvency, but it must be 
of a more general and extensive description, 
as of a general composition, or paying cre- 
ditors portions only of their demands, and 
not in the usual way. Cutten v. Sanger, 
2 Y. Sc S. 459. And see Header v . Knatch - 
bull, 5 T. R. 228. Bayly v. Schofield , 1 
M. Sc S. 338; Anon. 1 Camp. 135; and 
Abraham v. George , 11 Price, 423. 

(J.) Hurst v. Gwennap, 2 Starkie’s C. 
306 ; even although the assignees have de- 
manded payment, Ibid. See the late st. 
infra , 172, 173. 

(m) Per Lord Mansfield, Burr. 32 ; see 
2 B. Sc A. 38. 

(n) This has been so decided upon argu- 
ment in the court of Exchequer. Assignees 
of Potter v. Starkie . See Smith v. Mills , 
1 T. R. 475; Bailey v. Bunning, 1 Lev. 
172 ; Cole v. Davis, Ld. Raytn. 124 ; 
Cooper v. Chitty, 1 Burr. 20 ; and the 
cases collected, 1 Montague’s B. L. 474. 
The single question determined in Bailey 
v. Bunning y and reserved by the special 
verdict, was, whether the taking was law- 
ful ; and upon that the court determined. 
B. N. P. 41. And now see Garland v. 
Carlisle, 10 Bing. 452 ; 4 Bing. N. C. 1 ; 
Balme v. Hutton, 2Y. de J. 101. 

(o) Rush v. Baker , B. N. P. 41. 
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Evidence sale as valid (p). And, if the creditor assisted in the levying the ex- 
affiraumce ecut * on > trover will lie against him, although the money remain in the 
of bank* hands of the sheriff (9). But where the sheriff takes goods in execution 

rupt's acts* before an act of bankruptcy, he is not liable for a conversion in selling 
them afterwards (r). Where the sheriff seized the goods in execution, 
and afterwards, but on the same day, the trader surrendered himself in 
discharge of *his bail, and committed an act of bankruptcy by' lying in 
prison for two months, it was held that the assignees were not entitled to 
recover (*). 

The assignees cannot recover in trover the amount of a cheque paid by the 
bankrupt’s bankers after the bankruptcy, against a creditor to whom the 
cheque had been delivered and the money paid (t) ; neither can they re- 
cover in trover for bills fraudulently obtained from the bankrupt, after his 
bankruptcy, for the bankrupt never could have any property in them ; but 
if the party obtaining them receive the proceeds, the assignees may recover 
for money had and received ( u ). 

They cannot affirm a transaction as to pqrt and disaffirm it as to the rest, 
nor disaffirm a transaction after having once affirmed it (x). A per- 
son after the bankruptcy buys bonds with the bankrupt’s money and 
delivers them to the wife, the assignees cannot seize the bonds as part of 
the estate, and maintain trover for the money (y) ; so after recovering from 
a banker money which he paid to a holder of a draft of the bankrupts after 
the bankruptcy, they cannot recover from the creditor to whom the money 
was paid ( z ). 

Money had It has been held, that the assignees may recover from a creditor in 
& received. England money which he has attached abroad, after the assignment, as 
money had and received to their use (a). So they may recover, in the same 
form of action, money paid by a trader for the carriage of goods after a 
secret act of bankruptcy ( b ) : money which is the produce of goods pledged 
by the trader’s direction, after being arrested at the defendant’s suit, but 


( p ) Where after notice of bankruptcy 
the sheriff seized and sold goods to the 
execution creditor, who afterwards sold 
them to JPI, who subsequently became an 
assignee, held, that though they might have 
treated the sale as invalid and disposed of 
the goods, yet that they might suffer F \ to 
continue the possession, and claim the 
value as against the sheriff. Vaughan v. 
Wilkins, 1 B. & Ad. 370. 

(q) Menham v. J Edmonson, 1 B . & P. 

(r) Thomas v. Desanges, 2 B. & A. 586. 
Cole v. Davis, Ld. Ray in. 124. Sadler v. 
Leigh , 4 Camp. 107. And now see the 
stet. 6 G. 4, c. 16, s. 81, infra , 170. If the 
money be in the hands of the sheriff, and 
before the return of the writ, the debtor 
becomes bankrupt, the execution creditor 
is entitled. Wymer v. Kemble , 9 D. & R. 
511. Fox v. Burbidge , in K. B. 

(?) Thomas and others ▼. Desanges 
and another, 2 B. & .A. 586 ; Sup . 102. 
See Time. 

(t) Mathew v. Sherwell, 2 Taunt. 439. 

(u) Walker v Laing, 1 Moore, 281. A 
debtor deposited the title-deeds of houses 
with his creditor as a security, and after- 


wards executed an assignment of his in- 
terest in the houses to the same party, but 
this instrument was never registered pur- 
suant to the statute 7 Anne, c. 20. The 
debtor afterwards became bankrupt, and 
the assignment of his effects under the 
commission was duly registered. The 
assignees brought an action against the 
creditor for the rents of the houses which 
he had received from the time of the as- 
signment made to him by the bankrupt. 
Held, that although this instrument was 
void, the rents which the defendant 
had received as equitable mortgagee, could 
not be taken out of his hands by virtue of 
the registered assignment under the com- 
mission. Sumpter and others j. Cooper , 
2 B. & Ad. 223. # 

(x) Brewer v. Sparrow , 7B.&C. 310. 

(y) Wilson v. Poulter, 2 Str. 859. 

(z) Vernon v. Hanson , 2 T. R. 287. 
Even as trustees for the banker, who had 
no other means of recovering the money. 

(a) Hunter v. Potts, 4T. R. 182. See 
also Sill v. Worsioick , 1 H. B. 665; Phil- 
lips v. Hunter, 2 H. B. 402. 

(b) Bradley v. Clark, 5 T. R. 197. 
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* 

without his privity, after a secret ‘act of bankruptcy, and paid over to the 
defendant, although not the identical money raised by the friedge (c) ; 
money received by the banker of the bankrupt, and paid over to f a creditor 
with knowledge of the bankruptcy (d), or to the bankrupt. Money paid 
by way of voluntary preference (e). So where the sheriff, after an act of 
bankruptcy, seized the bankrupt’s goods under a fieri fadq^ y and executed 
a bill of sale of them to the execution creditor, it was held that the assignees 
might recover the amount ( f ). Where a creditor, knowing the bankrupt’s 
insolvency, induced him to draw bills, and induced the drawees to accept 
them, it was held, that though neither the bankrupt nor his assignees had 
any property in the bills, so that the latter could not maintain trover, yet 
that they might maintain an action for money had and received when the 
bills were paid (g). 

' Where a trader in prison employed an auctioneer to sell his goods, who 
returned him the proceeds by the hands of the defendant, who was the 
mere bearer, it was held that the assignees could not # recover the money 
from him (k). 

Where a debtor to the bankrupt on policies of insurance, which have 
been deposited by the bankrupt with a creditor as a collateral security after 
a secret act of bankruptcy, gives his acceptance, which he afterwards pays 
to the creditor, the assignees cannot recover the amount from the creditor, 
although the broker who paid the money retained the amount so paid by 
him on settlement with the assignees, for it was the money of the broker, 
and not of the bankrupt (i). 

Where the trader has sold goods at prices very inferior to their value, 
the assignees cannot recover the difference (Zt). 

Where a bill of exchange was indorsed by the bankrupt after his bank- Proof of 
ruptcy, and the indorsee received the amount, it was held that the assignees disaffirm- 
could not recover for money had and received, but must resort to the action acts 

of trover for tlie bill (/). bankrupt. 

The general relation of the title of the assignees to tlie act of bankruptcy, p roo f 0 f 
is in several instances restricted, in order to relieve those who have dealt notice 
bond fide with a bankrupt without knowing him to be such. In cases w h en nc * 
within some of the provisions of the statute, it is incumbent on the assignees 
to prove that the defendant had notice of the prior act of bankruptcy. 


(c) Allanson v. Atkinson , 1 M. & S. 
583. 

(d) Vernon v. Hankm /, 2 T. R. 115. 
But they cannot afterwards recover from 
the creditor. Vernon v. Hanson , 2 T. R. 
287. 

( e ) Poland v. Glyn , 2D.&R. 310. In 
assumpsit by assignees for money received 
to the use of the bankrupt before the 
bankruptcy, plea, that the money, although 
in the defendant’s possession after the bank- 
ruptcy, was in feet received before, and 
that the bankrupt was indebted to the 
defendant in a large sum, which he claimed 
to set off, held bad, as confessing, but not 
avoiding ; as, if received before the bank- 
ruptcy, the assignees could only claim it 
as received under a fraudulent preference, 
in which case the general issue would be 
the proper plea. %Wood v. Smith , 4 M. 
& W. 522 ; and 7 Dowl. (p. c.) 214. 


(/) Reed v. James , 1 Starkie’s C. 134 ; 
and see Butler v. Caiver, 2 Starkic’s C. 
433. 

(g) Walker v. Lain//, 7 Taunt. 568. 
But where A. after his bankruptcy, and to 
procure his discharge from an arrest at the 
suit of B., drew and indorsed bills of ex- 
change, which C . accepted, under the ex- 
pectation of receiving goods of A/», and 
after receiving and selling the goods, paid 
the amount to JB. ; it was held that the 
assignees could not recover the amount 
from B. Waller v. Drakeford, 1 Starkie’s 
C. 481, tarnen quaere . 

(Ji) Coles v. Wright , 1 Taunt. 408. 

(i) Hovil v. Pocky 7 Bast, 108; and 
sec Willis v. Freeman, 12 East, 050. 

(A)’ Hogg v. Mitchell , 1 Starkie’s C. 
241. 

(0 Waller v. Deakeford, 1 Starkie’s C. 
481, 
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The fttat. 6 Geo. 4, c. 10, s. 81, enacts, that all conveyances by, and all 
contracts and other dealings and transactions (m) by and with any bankrupt 
bonAfide xiiade and entered into more than two calendar months before the 
date and issuing of the commission against him, and all executions and at- 
tachments against the lands and tenements or goods and chattels of such 
bankrupt, bonAj^de executed or levied («) more than two calendar months (o) 
before the issuing of such commission, shall be valid, notwithstanding any 
prior act of bankruptcy by him committed ; provided the person or persons 
so dealing with such bankrupt, or at whose suit or on whose account such 
execution or attachment shall have issued, had not at the time of such con- 
veyance, contract, dealing, or transaction, or at the time of executing or 
levying such execution or attachment, notice ( p ) of any prior act of bank- 
ruptcy by him committed: provided also, that where a commission has been 
superseded, if any other commission shall issue against any person or 
persons comprised in such first commission, within two calendar months 
next after it shall* have been superseded, no such conveyance, contract, 
dealing or transaction, execution or attachment, shall be valid, unless made, 

(m) Under the stat. 46 G. 3, c. 138, tion. Cuming v. Welsford , 6 Bing. 302. 
s. 1, it was held, that by transactions are This section applies where, in such a case, 

meant such as occur between parties in the goods have been seized, but the execu- 

the usual course of business, and not such tion is not completed ; where the execution 
as are carried on through the medium of has been completed, the case falls within 

legal process (Blogg v. Phillips, 2 Camp. the 81st sect. Wymer v. Kemble , 6 B. &c 

129); and therefore that the terms did not C. 479, and see Thomas v. Desanges, 2 B. 

extend to the levying under an execution & A. 586. Sadler v. Leigh, 4 Camp. 197. 

by a creditor after a secret act of bank- This clause, it is held, does not avoid an 
ruptcy, more than two months before the execution levied by seizure before bank- 

commission. Zb. Where a bill was deli- ruptcy on a judgment by nil dicit , but 

vered by the trader, with intent to trans- only provides that the execution creditor 

fer the property, more than two months shall share rateably with the rest. Taylor 

before the commission, but was not actually v. Taylor , 5B.&C. 392; 8 D. & R. 159. 

indorsed till within the two months, it was By the stat. 1 W. 4, c. 7, s. 7, no judg- 

held, that the indorsement had relation to ment signed or execution issued upon cog- 

the delivery. 1 Camp. 492. Where the novit, signed after declaration tiled or 

bankrupts had transferred wines more than delivered, or judgment by default, contes- 

two months before the issuing of the com- sion, or nil dicit, according to the practice 

mission, by mistake, into the names of A. of the Court, in any action commence4 ad- 

£ Co., instead of A. g* Son, being different versely, and not by collusion, for the pur- 

firms, but the mistake was corrected within pose of fraudulent preference, to be deemed 

two months ; held, that the mistake did within the 6 Geo. 4, c. 16, s. 108. 

not defeat the right of A. §• Son, as at all (o) On a commission issuing May 14th, 
events A. Co. would be trustees for a dealing March 14th is valid, Coicie v. 

them; held also, that a prior commission Harris , M. & M. 141. The execution of 

having issued, though not acted upon nor a Ji. fa. at 11 e’clock on the 13th of 

gazetted, was sufficient within the proviso August, is a levying more than two months 

of 6 Geo. 4, c. 10, s. 81, to deprive the de- before the 13th of October, Godson v. 

fendant of the protection of the statute as Sanctuary , 4 B. & Ad. 256 ; 1 N.& M. 

to a subsequent transfer. Beckham, v. 52. 

Lashmoor, 1 M. & M. 251. (p) The issuing of a commission is not 

(«) The seizure is a levying within the in itself notice, and therefore payment 

Act. Godson v. Sanctuary , 4 B. & Ad. after commission issued, but without actual 

255. See Wray v. Lord Egremont, lb. knowledge, &c. is protected. Smcerby v. 

122. Where the execution is on a judg- Brooks, 4 B. & A. 523. A trader, after an 

ment obtained by default, confession, or act of bankruptcy, sells goods to B., who 

nil dicit , sec. 108 enacts, that the creditor pays for them , without knowledge of the 

shall not avail himself of such execution bankruptcy ; the assignees cannot maintain 

to the prejudice of other fair creditors, but trover for the goods without tendering the 

shall be paid rateably. An execution on money. Cash v. Young , 2 B. &c C. 416 ; 

a final judgment, after a judgment by but see Hurst v. Gwennap , 2 Starkie’s C. 

default, was held to be within the provi- 306. Note, in the latter case the goods 

slons of the 6 G. 4, c. 16, s. 108, although had not been paid for. 0 

obtained before the Act came into opera- 
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entered into, executed, or levied more than two calendar months before the 
issuing the first commission. 

Sec. 82 enacts, that all payments ( q ) really and bona fide (r) made, or 


(q) A delivery of goods bond fide in part 
payment of a previous debt, after a secret 
act of bankruptcy, is protected. Cannan 
v. Wood , 2 M. & W. 465. So if cash 
be given for a bank-post bill, Willis v. 
Bank of England, 4 Ad. & Ell. 21 . So 
where a party,within two months before the 
fiat, pledged goods on an advance of money. 
Wright v. Fremley , 5 Bing. N. C. 89. 
See also Magee v. Nias , 1 Bing. 311; and 
tit. Payment, An assignment as a se- 
curity for money lent in trust to per- 
mit the assignee at the expiration of a 
time specified to sell them in discharge of 
the debt, is not protected. A fiat issuing 
within two months after the assignment on 
a secret act of bankruptcy, previous to 
the assignment. Cannan v. Beneio, 10 
Bing. 292. 

(r) This clause is substituted for the 
provision of the stat. 19 G. 2, c. 32, s. 1, 
which protects payments to real and bona 
fide creditors of any bankrupt, for or in 
respect of goods really and bond, fide sold 
to such bankrupt, or for or in respect of 
any bills of exchange really and bond fide 
drawn, negotiated, or accepted by such 
bankrupt, in the usual or ordinary course 
of trade and dealing. A payment under 
an arrest of the bankrupt, as the acceptor 
of a bill of exchange, lias been held to be 
within the Act. Cox v. Morgan , 2 B. & 
P. 398, Chambre, J. diss. See also Holmes 
v. Wcnnington , 2 B. & P. 398. Ex parte 
Farr , 9 Ves. 515. That payments on 
bills not yet due were not within the act 
(S e ruble) Tamplin v. Biggins , 2 Camp. 
312. Nor on accommodation bills. Hoi- 
roqd v. Whitehead, 3 Camp. 530 ; 2 Camp. 
315; 1 Marsh, 128; 2 H. B. 334; 11 
East, 127. An advance of money upon 
a deposit of goods amounts to no more 
than a loan, and not a payment protected 
within the statute, although bund fide , 
and without notice of an act of bank- 
ruptcy. Wright v. Fearnley , 5 Bing. N. 
C. 80; 0 Sc. 813; and 7 Dowl. (e. c.) 
129. And see Cannan v. Beneiv , 10 
Bing. 292. A payment of a debt by weekly 
instalments after an act of bankruptcy 
was held not to be within the statute. 
Bolton v. Jager , 1 Ry. & M. 265. Where 
a factor accepted a bill in favour of his 
principal, after a secret act of bankruptcy, 
and after notice the factor paid the amount 
to the holder, it was held that the payment 
was within the protection of the statute. 
Wilkins v. Casey , 7 T. R. 711. Coles v. 
Robins , 3 Camp. 1 83. Where a banker, on 
whom a bill of exchange had been drawn, re- 
quested, when it became due, that it might 
remain in his hands, and promised to pay 
interest, and afterwards, upon application 
by the holder, who had no notice of a 
previous act of bankruptcy, paid the 


amount, it was held that the transaction 
amounted to a loan, and was not within 
the statute. Vernon cqd others v. Hall , 
2 T. R. 648, Where A . having obtained 
a verdict against 2?., who afterwards com- 
mitted a secret act of bankruptcy* instead 
of entering up judgment and taking out 
execution, took a bill drawn by 2?. on C., 
which was paid when due, it was held that 
the payment was not within the statute. 
Pinkerton v. Marshall , 2 H, Bl. 334. 

The statute did not extend to a pay- 
ment by the debtor of the bankrupt upon 
a judgment against him on a foreign 
attachment, since it mentions payments 
by the bankrupt only. Ilooil v. Brown- 
ing, 7 East, 154. Where a factor accepted 
and paid bills on the strength of goods 
consigned to him by his principal, after a 
secret act of bankruptcy, and after a com- 
mission, sold the goods and received the 
money ; it was held that he was not pro- 
tected either by the stat. 1 Jac 1, c. 15, 
s. 14, or 19 Geo. 2, c. 32, s. 1. A bond 
fide payment eight days before the com- 
mission issued, is protected by 6 G. 4, 
c. 16, s. 82. The creditor having met the 
party at an office where he knew he was 
going to receive money, obtains payment 
of his debt, not knowing either that his 
debtor was insolvent or a prisoner; the 
jury negativing any fraud, such payment 
is not a fraudulent preference. Churchill 
v. Crease, 5 Bing. 177; 2M.&P, 415. 
Where the defendant, after an act of bank- 
ruptcy unknown to him, and within two 
months of the issuing of the commission, 
purchased a lot of books from the bank- 
rupt, a hop-merchant, and paid him for 
them ; held, that such payment was valid, 
and that the assignees could not rescind 
the contract and maintain trover for the 
books, without an offer to return the 
money ; and that the same construction 
was. to be applied ia all cases of bond fide 

sales, whether the goods were or not such 
as the bankrupt usually dealt in. Hill v. 
Farnell, 9 B. & C. 45. Where the de- 
fendant, after a secret act of bankruptcy, 
sells goods at so low a price as not to be 
in the usual course of business, with the 
knowledge of the purchaser, the transac- 
tion is not within the protection of the 
statute. Ward v. Clarke, 1 M. & M, C. 
497. The defendant, at the request of 
the bankrupt, after a secret act of bank- 
ruptcy, lent him his acceptance for 98 L, 
and at a later period of the same day, in a 
conversation as to security, the bankrupt 
agreed to sell horses to the defendant for 
70 L, which were subsequently delivered ; 
held, that the latter transaction was not 
protected by sect. 82 of 6 Geo. 4, c. 16, it 
not being a sale of goods with payment of 
the price, but a sale of goods with an 
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which shall hereafter be made ( s ) by any bankrupt, or by any person on his 
behalf, before the date and issuing of the commission against such bankrupt, 
to any creditor of such bankrupt (such payment not being a fraudulent 
preference of such creditor), shall be deemed valid, notwithstanding any 
prior act of bankruptcy by such bankrupt committed ; and all payments 
really and bona j fide made, or which shall hereafter be made to any bank- 
rupt, before the date and issuing of the commission against such bankrupt, 
shall be deemed valid, notwithstanding any prior act of bankruptcy by such 
bankrupt committed ; and such creditor shall not be liable to refund the 
same to the assignees of such bankrupt, provided the person so dealing with 
the said bankrupt had not, at the time of such payment by or to such bank- 
rupt, notice of (t) any act of bankruptcy by such bankrupt committed. 

Sec. 83 enacts, that the issuing of a commission (u) shall be deemed 
notice of a prior act of bankruptcy (if an act of bankruptcy had been actually 
committed before the issuing the commission,) if the adjudication of the 
person or persons against whom such commission lias issued shall have been 
notified in the London Gazette, and the person or persons to be affected by 
such notice may reasonably be presumed to have seen the same. 

Sec. 84 enacts, that no person or body corporate, or public company 
having in his or their possession or custody any money, goods, wares, mer- 
chandizes or effects, belonging to any bankrupt, shall be endangered by 
reason of the payment or delivery thereof to the bankrupt or his order, 
provided such person or company had not at the time of such delivery or 
payment notice that such bankrupt had committed on act of bankruptcy. 

Sec. 85 enacts, that if any accredited agent of any body corporate or public 
company shall have had notice of any act of bankruptcy, such body corpo- 
rate or company shall be thereby deemed to have had such notice. 

Sec. 86 enacts, that no purchase from any bankrupt bond fide , and for 
valuable consideration, where the purchaser had notice at the time of such 
purchase of an act of bankruptcy by such bankrupt committed, shall be im- 


agreement to set off the price against 
a liability on the part of the bank- 
rupt. Carter v. Breton , 6 Bing. 017. 
Where, after an act of bankruptcy by one 
of two partners, he paid a partnership debt 
to a creditor who hud knowledge of the 
act of bankruptcy ; held, that such pay- 
ment was not protected by the 82 d sect, 
of 6 Geo. 4, c. 10, as he had himself 
ceased to have any interest, in the partner- 
ship funds, and his authority to make any 
payment for his partner was dissolved. 
Craven v. Edmondson , 6 Bing. 734. And 
see Hawkins v. P enfold, 2 Ves. 650. 
Mont* & B. 311. Carter v. Picton , 6 
Bing. 617. Goods delivered in payment 
of a bill of exchange then overdue, is not 
a payment within this clause, Smith v. 
Moon , 1 M. & M. 458. Shaw v. Batley , 
4 B. & Ad. 801. Bradbury v. Ander- 
ton, 1 C. M. & R. 486. See Green v. 
White, 3 Bing. N. C. 59. 

(s) The expression “ payments made,” 
contrasted with the following, “ henceforth 
to be made,” clearly renders the provisions 
retrospective, and comprehends payments 
made at the time, and therefore before the 
passing of the Act. Terr in g ton v. II ar- 


greaves , 5 Bing. 489, And see Churchill 
v. Crease , 5 Bing. 180. 

( t ) These words are to be construed 
“ notice of an act of bankruptcy by any of 
the bankrupts ” committed. Hawkins v r 
Whitten, 10 B. & C. 217. A payment 
by one partner, who has committed an act 
of bankruptcy, of a partnership debt due 
before the bankrupjcy to a creditor who 
has notice of the act of bankruptcy, is 
not protected. Craven v. Edmondson, 6 
Bing. 734. A payment for goods pur- 
chased from a bankrupt just before his 
bankruptcy is not protected if the pur- 
chaser knew, or had the means of know- 
ing, the bankrupt’s circumstances* y J)ewes 
v. Venables, 3 Bing. N. C. 400 f And see 
Green v. White , lb. 50. Although notice 
of a docket struck be not of itself evidence 
of an act of bankruptcy, yet being con- 
nected with the fact of the defendants 
requiring security before payment made, 
a jury' may infer notice. Spratt v. Hob 
house , 4 Bing. 181. 

( u ) By the issuing of a commission is 
meant its passing under^ the great seal, 
whether it be opened, or acted upon, or 
not. Watkins v. Maund, 3 Camp. 308. 



DISAFFIRMANCE OF BANKRUPT’S ACTS. 173 

peached by reason thereof, unless the commission against such bankrupt 
shall have been sued out within twelve calendar months after juch act of 
bankruptcy. 

Again, in cases within the stat. 6 G. 4, c. 16, s. 73, it would be necessary 
that the assignees should prove the insolvency of the bankrupt at the time 
of the transaction which they seek to impeach. 

This section enacts, that if any bankrupt, being at the time insolvent (or), 
shall (except upon the marriage of any of his children, or for some valuable 
consideration), have conveyed, assigned, or transferred to any of his children, 
or any other person, any hereditaments, offices, fees, annuities, leases, goods 
or chattels, or have delivered or made over to any sn h person any bills, 
bonds, notes, or other securities, or have transferred his debts to any other 
person or persons, or into any other person’s name, the commissioners shall 
have power to sell and dispose of the same as aforesaid ; and every such sale 
shall be valid against the bankrupt, and such children and persons as afore- 
said, and against all persons claiming under him. # 

By 2 & 3 Viet., c. 29, all contracts made bonk fide with any bankrupt 
previous to the date and issuing any fiat against him, are valid, provided 
the party had no notice of any prior act of bankruptcy. 

The defence consists, either, 1st, in the denial of the plaintiffs’ right to sue 
in tlie character of assignees (#), or supposing them to be assignees, 2dly, of 
their particular cause of action against the defendant. Under the first head 
the defendant may, it has been seen in some instances, dispute and controvert 
all the facts upon which the bankruptcy is attempted to be supported^). 
Under the second he may not only controvert the claim of the plaintiff’s 
resting on the proofs already announced (a), as by showing that the bank- 
rupt himself could not have supported the action, (in cases where the 
assignees affirm the acts of the bankrupt, and claim solely through his 
merits,) but he may also show, that in point of law the interest which the 
bankrupt had did not pass to the assignees ; or he may rely upon a set-off, 
or discharge by the assignees. 


(#) Compounding with creditors is evi- 
dence of insolvency. Reader v. Knatchbull y 
5 T. R. 218. But insolvency means a gene- 
ral inability to answer engagements. And 
in order to invalidate a payment made by 
the bankrupt two months before the com- 
mission, it has been held to be insufficient 
to show that the credits has renewed bills 
for the debtor, in consequence of the inabi- 
lity of the latter to provide for them. 
1 Camp. 492. Notice to a creditor that 
there has been a meeting of the bankrupt’s 
creditors, and that the state of his affairs 
was such that the demands of creditors 
could no£ be paid, except by instalments, 
although the creditor was assured by the 
bankrupt's agent that they would come 
round, was held to be notice of insolvency, 
(under the stat. 46 G. 3, c. 135, s. 1,) so as 
to defeat a subsequent payment by the bank- 
rupt to the creditor. Bayly v. Schofield , 
I M. & S. 330. The plaintiffs to prove an 
execution creditor’s knowledge of the tra- 
der's insolvency, proved a letter written 
by bis attorney# to the attorney of the 
execution creditor, stating that he had 


been embarrassed by the failure of another 
house, and strongly pressing for time, and 
offering to pay by instalments; it was 
held that it did not amount to the kind of 
insolvency meant by the statute, which 
being a term used in connexion with that of 
bankruptcy was not to be considered as used 
in its common acceptation, but as mean- 
ing insolvency of so decided and unequivo- 
cal a character as to be immediately fol- 
lowed by bankruptcy or stopping payment, 
as a necessary consequence. Abraham v. 
Georye , II Price, 423. 

( y ) In trover by assignees, a plea deny- 
ing that the plaintiffs were assignees, puts 
in issue the petitioning creditor's debt and 
act of bankruptcy. Buchton v. Frost , 1 
Perr. & D. 102. And see Butler v. 
Hobson , 4 Bing. N. C. 290. 

( z ) Except as to facts proved by the de- 
positions, where they are given in evidence 
under the stat. 6 G. 4, c. 16, s. 92, for they 
are made conclusive evidence of those 
facts. 

(a) Vide supra , 121* 


Notice of 
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ruptcy. 
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In the first place, he may controvert the title of the plaintiff^ to sue in 
the character of assignees (6). He may object that there is another assignee 
still living, who ought to have been joined (c), for this is a ground of 
nonsuit. 

In an action by the assignees under a joint commission against A . and 2?., 
against the sheriff for levying an execution on the goods of A. and B., it 
appeared that the levy was made after the bankruptcy of A., but before that 
of B. ; and it was held that the action was not maintainable, since, although 
the bankruptcy of A. was a severance of the joint-tenancy, yet under a joint 
commission they could not sue for the separate property of one ( d ). 

Although no notice has been given of intentibn to dispute the commission, 
it may be shown that it is void, as by reason of infancy (e). At one time a 
defendant might disprove the title of the assignees by proof of an act of 
bankruptcy committed anterior to the petitioning creditor’s debt, and of a 
sufficient debt to have supported a commission ( f ), although neither the 
bankrupt himself, nor any one claiming by assignment from him, could have 
sustained such an objection (g). But by the stat. 0 G. 4, c. 16, s. 19, no com- 
mission shall be deemed invalid by reason of any act or acts of bankruptcy 
prior to the debt or debts of the petitioning creditor or creditors, or any of 
them, provided there be a sufficient act of bankruptcy subsequent to such 
debt or debts (A). 

Where the bankrupt was uncertificated under a former commission, and 
it was proved that all his* effects were assigned under it ; held, that in an 
action of trover by the subsequent assignees, the defendant might avail 
himself of the former commission, without notice to dispute having been 
given ; for although the 94th section dispenses with proof of the facts enu- 
merated, yet the commission must be put in evidence, and its validity in 
law is still open to examination (£). 

Payment of money to the petitioning creditor after the suing out of the 
commission renders the commission supersedable, but not ipso facto void ( k ). 
The defendant may impeach the petitioning creditor’s debt, as by showing 
that it was due to the petitioning creditor and another, jointly, the latter not 
concurring in the petition (Z) ; or that the petitioning creditors could not have 
sued upon the bill accepted by the trader upon which the debt is claimed, 
one of them having engaged to provide for the bill when due ( m ) ; that one 


(6) An assignment to assignees after an 
action, well commenced by the provisional 
assignee, does not defeat the action. Page 
v. Bauer , 4 B. & A. 345. 

(c) Snelgrove v. Hunt , 2 Starkie’s C. 

424; 1 Chitty’s R. 71. Note that the 
action was in assumpsit. » 

(d) Hogg v. Bridges , 2 Moore, 122. See 
Stonebow and another v. Be Silva , 
3 Camp. 899 ; and 2 Starkie’s C. 17. Note, 
they were not the goods of A . and B . as 
alleged. 

(e) Belton v. Hodges , 9 Bing. 865. 

(/) B. V. Bullock , 1 Taunt. 72. 88. 

14 Ves. 87. 452. Beardmore v. Shaw, 
1 N. R. 268. But an act of bankruptcy 
alone was insufficient. Parker v. Man- 
ning, 2 Bsp. 598 ; 4 Esp. 594 ; 9 Bast, 


(g) Mercer v. Wise, 8 Esp. 219; 1 Taunt. 
80. 86. 94. Bonnpvan v. Buff, 9 East, 24. 
See Boe v. Boulcott, 2 Esp. C. 595, Eyre, 
C. J. Bryant v. Withers* 2 M. & S. 123. 

(A) The corresponding clause in the stat. 
46 G. 8, c. 135, s. 5, contains an exception 
which is omitted in the late Act, viz. “ if 
such petitioning creditor had not any notice 
of such act of bankruptcy at the time when 
the debt was contracted.” " 

(i) PhiUips v. Hopwdbd, 1 B. & Ad. 
619. 

(A) Oarratt v. TheophUus Biddulph, 
4 Esp. C. 104. 

(Z) BricJUand v. Newsom, 1 Camp. 474. 
1 Taunt. 477. 

(m) Richmond v. Heetpy, 1 Starkie’s C. 
102« o 
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of the petitioning creditors it resident andqajrrying oh in en enemy's 
country (w). * . 

The petitioning creditor cannot in an action against him by the assignees 
dispute the amount of the petitioning creditor's debt (o). But it seem^that 
another defendant may show that the debt was merely colourable and col- 
lusive, although the bankrupt himself might have been qptopped by the 
security which he had given from disputing it (p). 

A defendant who was not privy to the transaction may show that the act Act of 
of bankruptcy which is relied upon was a concerted one (q). But neither bank- 
tke bankrupt, nor any one privy to the concert, can insist upon such an 
objection (r). It is no objection that the commission fiat or adjudication 
was concerted (s). 

Declarations by the bankrupt before his bankruptcy, with a view to a 
fraudulent commission, are admissible in evidence to show collusion between 
the bankrupt and the petitioning creditor (t ). 

2dly. The defendant may show that in point of law the right of action To impeach 
did not pass to the assignees. Whether a particular interest does or does the cause 
not pass to the assignees, is of course a pure question of law ; but it is in- a °tion. 
cumbent on the defendant to give in evidence such facts as raise the question 
of law, where the plaintiff has made out a primA facie case (u). 


(n) M} Connell v. Hector , 8 B, & P. 
113. So, semble , that one of them is an 
infant. Ex parte Morton , 1 Buck’s B. C. 
42. JEx parte Barrow , 3 Ves. 654. 

(o) Harmer v. Davis, 1 Moore, 300. 

( p ) See Christian’s B. L.442, 2d edit. 

( q ) See Lord Mansfield’s observations, 
in Hooper v. Smith , 1 Bl. 441 ; and see 
Bamford v. Baron y 2 T. R. 695, n. Stewart 
v. Rickman , 1 Esp. C. 108. Field v. 
Bellamy, B. N. P. 39. Cowley v. Hop- 
kins i, Co. B. L. 84. 95. JEx parte Bourne , 
10 Yes. 146. JEx parte Edmundson, 7 Ves. 
303. But see Bromley v. Mundee, B. N. P. 
39 ; JEx parte Milner , 1 Buck’s B. C. 104. 
Semis, where the act of bankruptcy consists 
in a declaration of insolvency, under the 
stat. 6 G. 4, c. 18. See sec. 7. 

(r) Roberts and others v. Teasdale , 
Peake, 27 ; B. N. P. 39, 40. Cowley v. 
Hopkins, Co. B. L. 84. 95. JEx parte 
Bourne , 16 Ves. 146. See also Wilson v. 
Boulton , 2 Str. 869; Billon v. Hyde 
Mitchell , 1 Atk. 126j Tappenden v. 
Burgess, 4 East, 236. ^ 

(s) 1 AS Will. 4, c. 66, s. 42. See also 
Shaw v. Williams , 1 By. Sc M. C. 19. 
JEx parte Binmer, 1 Madd. 260 ; 1 Mont. 
Sc M. 438; 1 Bose, 37* The stat. does 
not makes* concerted act good, to sustain 
a fiat. As where assignment is made for 
the benefit of all creditors, to which the 
petitioning creditor is a party. Marshall 
v. Barkworth , 4 B. & C. 608. Acredltor 
assenting to an act of bankruptcy, cannot 
avail himself of it to support a flat . JEx 
parte Hall, 3 Deacon, B. C. 405. A pe- 
titioning creditor, party to a deed of ae- 
styomtit for the benefit, of creditors, can- 
not set up the deed as an act of bank- 
ruptcy, Bunn, ex parte, 3 Deac. (b. c.) 
119. * But it is no defence to show that the 


commission issued by the desire and at the 
request of ttys bankrupt. Shaw v. Wil- 
liams, M. Sc M. 19/ This was otherwise 
before the stat. Ex parte Grant, 1 C. & J. 
17. 

(t) Thomson v. Bridges , 2 Moore, 376. 
But declarations by the petitioning creditor 
after suing out the commission, that the 
commission was concerted, were held to 
be inadmissible. Harwood v. Keys , 1 Mo. 
•& R. 204. 

(w) Bills of exchange obtained by false 
pretences do not pass ( Gladstone v. Had- 
wen , 1 M. Sc S. 617) ; nor trust property 
( Webster v. Scales , 26 G. 3, B. R. Winch 
v. Keeley, 1 T. R. 619) ; nor property 
equitably assigned before the bankruptcy. 
Tibbits v. George , 6 Ad. & Ell. 107. 
Carvalho v. Bum, 4 B. & Ad. 382. And 
see, as to cases under the Insolvent Act, 
Best v. Angles, 2 C. & M. 394 ; 4 Tyr. 
256. A. agrees to assign to 2L certain 
specific goods by way of security for money 
advanced by J9, for the purchase of them, 
and afterwards assigns them under cir- 
cumstances which would have made the 
assignment void under the Insolvent Act ; 
the assignees of A. under the Insolvent 
Act are not entitled to the goods, although 
it would be otherwise if the goods Were 
not ascertained at the time of the agree- 
ment. Mogg v. Baker, 3 M. Sc W. 196. 
No r the property of the bankrupt's wife to 
her separate use ( Vandemanker v. Bee- 
borough, 2 Vernon 96). Aliter, where stock 
stands in the name of a married woman 
{Pringle v. Hodgson, 3 Ves- 617) | and the 
wife can have no assistance in eqwtywhere 
there is no trust created for lm benefit 
(Ibid.-, and see Christian's^ 1*483, 2d 
edit.) The assignment passes future per- 
sonal property ( Kitchen v. Bartsch, 7 East, 
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53);,bjit %fre&h assignment 4ff real property 
was held to be necessary (Ex parte Proud- 
foot, 1 Atk. 263). The assignment passes 
contingent intereffcs (Higdeq. v^ Williams , 
3 P. Wins. 132); but. not a possibility of 
taking by descent as heir ( Moth v. Frotne, 
Amb. 394. Carleton v. L eight 6n, 3 Mer. 
007). Particular proceedings are made 
for the transfer of copyhold property 
by the stat. 2 G. 4, c. 1 0, s. 86. All sale- 
able offices pass by assignment (1 Atk. 
210); seats, of offices which concern the 
administration of justice, 6 & 0 Ed. 6, c. 
10. See Ex parte Butler , 1 Atk. 210. 21 5. 
Amb. 73. 89. 112. Cooke's B. L. 283). So 
an officer's pay does not pass. JLidderdale 
v. Duke of Montrose , 4 T. It. 248. An 
advowson passes, but the bankrupt must 
present, if a lapse occur before conveyance 
to a purchaser. See Charman v. C barman , 
14 Ves. 680. The assignment passes the 
bankrupt’s right to recover what he has 
paid as a gaming debt. Brandon v. Pate , 
2 H. B. 308. A lease, notwithstanding a 
covenant not to assign without consent, 
j Philpot v. Home, 2 Atk. 219 ; Amb. 480. 
Hoe v. Carter , 8 T. It. 7. Aliter , where 
there is a proviso for re-entry in case of the 
lessee’s bankruptcy. Hoe Gallic rs, 2 
T. It. 133. An annuity demised to the bank- 
rupt, and payable to him only , ceases upon 
the assignment. Hommvtt v. 1 3<i(ford, 

0 T. B. 084; 3 Ves. 160. A debt due to the 
wife dum sola passes ( Miles \. Williams , 

1 P. Wins. 249) ; so does a debt on mort- 
gage (Bosvil v. J Brandon, 1 P. Wins. 469) ; 
but the wife’s right of survivorship is good 
against the assignees, if the husband dies 
before they obtain possession. Mitford v. 
Mitford, 9 Ves. 87. As to the wife's re- 
mainder in chattel interest, see Hoe v. 
Steioard , 1 Ad. & Ell. 300. Goods de- 
livered to the bankrupt on a contract of 
sale pass to the assignees, although the 
bankrupt intended to defraud the vendor. 
Milward v. Forbes, 4 Esp. C. 171 ; but 
see Gladstone v. II ad wen, l M. & S. 617. 
So does the interest of a tenant for life in 
his redemption of the land-tax. Emley v. 
Grey, 3 Mer. App. 702. Money advanced 
to the bankrupt, being in prison (the act 
of bankruptcy), for the special purpose of 
settling with his creditors, which object 
foils, may be repaid by the bankrupt to the 
party advancing the money, and does not 
pass to the assignees. Toovey v. Milne, 
% B. & A. 083* Where the defendant 
delivered a cheque on his banker to two 
persons, for a specific purpose, and they 
returned it to him after their bankruptcy, 
not having used it ; held that the assignees 
were not entitled to recover it in trover. 
Moore v. Barthrop , 1 B. & C. 6. Money 
received by an overseer of the poor, and set 
upart from the rest of his property, does 
ndt pass to the assignees. I?, v. Egyington, 


1 T. & R. 370. In general, the product of 
a substitute for the original follows the 
thing itself, as long as it can be ascertained 
to be such, aud the right only ceases when 
the means of ascertainment fail, which is 
the case where the subject is turned into 
money, and mixed and confounded in a 
general mass of the same description. Per 
Lord Ellenborough, Taylor v. Flumer, 
3 M..& S. 503. See Scott v. Surman, 
Willes, 400 ; Whitcomb v. Jacob , Salk. 
050 ; Copeman v. Gallant, 1 P. Wins. 
320. A draft is intrusted to a broker to 
buy exchequer bills; the broker receives 
the money and misapplies it, by purchasing 
American stock and bullion, and absconds, 
but is apprehended. The principal, who 
receives the American stock and bullion, is 
not amenable to the assignees under a com- 
mission against the broker, on an act of 
bankruptcy committed on the day on which 
he misapplied the money. Taylor v. 
Flumer, 3 M. & S. 563. Property passes 
to the assignees when received by a factor 
after the act of bankruptcy, although pur- 
chased with monies advanced by the factor 
for the purpose of purchasing the goods to 
be sold by him to repay himself out of the 
proceeds. Copelarul v. Stein , 8 T. R. 199 ; 
and see Carter v. Barclay, 3 Starkie’s C. 
43. By the stat. G G. 4, c. 16, s. 03, the 
commissioners are to assign all the present 
and future personal estate of such bankrupt, 
wheresoever, &c. and all property which he 
may purchase, or which may revert, de- 
scend, be devised or bequeathed, or come to 
him, before he shall have obtained his cer- 
tificate , and the commissioners shall also 
assign, as aforesaid, all debts due, or to be 
due to the bankrupt, wheresoever, &c. to 
such assignees; and after such assignment, 
neither the bankrupt nor any person claim- 
ing through or under him shall have power 
to recover the same, nor to make any release 
or discharge thereof ; neither shall the 
same be attached, &c., but such assignees 
shall have like remedy to recover the same 
in their own naiMp as the bankrupt him- 
self might have "had if he had not been 
adjudged bankrupt. A valid appropriation 
or equitable assignment of a trader’s funds is 
not revoked by his bankruptcy. Hutchinson 
v. Hey worth , 9 Ad. & Ell. 376. A money 
bond assigned by the trader to secure a debt 
to a larger amount, does not pass to the 
assignees. Dangerfield v. Thomas, 9 Ad. 
& Ell. 292. Where a sum was bequeathed, 
subject to forfeiture if .the legatee should 
“ mortgage, charge, sell, assign, pr incum- 
ber held, that bankruptcy being an act of 
law, and not a voluntary assignment by the 
legatee, which was alone contemplated by 
the will, the assignees were entitled. Whit- 
field v. Frickett, 2 Keene, 608. Where a 
grantor settled estates on two in succession 
for life, on condition that the party entitled 
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Company for the arrears of his pension, riis a§s%nee$ miihbt (tty. * By Jjjing- Set-off. 
ing ail jwjtfon in the form ex contractu , ’where it rtiiglff ha^B 1 heei? Taltt- in 
tort, they affirm the a&t of the bankrupt, amt the" defendant is entitled to 
the benefit of a set-off (y). For the assignees cannot affirm tfaesame trans- 
action in part, and disaffirm it for the rest. And th«?irefore, where tiie bank- 
rupt, after a secret act of bankruptcy, had transactions with the defendants, 
and the assignees brought an action of assumpsit to recover ^hat the bank- 
rupt had paid; Lord Hardwicke, C. held, that the defendants were entitled 
to set-off money which they had paid for the bankrupt ( z ) ; for by bringing 
un action of assumpsit the assignees had elected to consider the bankrupt as 
their factor, and affirmed his contract, and having done so, must take him 
as their factor in all things done fairly and without deceit. 

Upon an action by the assignees, the defendant was before, and is now, 
under the stat. 6 G. 4, c. 10, s. 50, where there have been mutual credits 
between the parties, entitled to set off a debt due from the bankrupt to him 
before the bankruptcy, without giving any notice of sej-off; and he may 
cither plead the set-off, or give it in evidence under the general issue (a). 

By the stat. 6 G. 4, c. 16, s. 50, where there has been mutual (b) wedit Mutual 
given by the bankrupt and any other person, or where there are mutual crc dit. 
debts (c) between the bankrupt and any other person, the commissioners 

for the time being should reside in the bankers discount bills yet running, and 
mansion-house and bear the name and give credit to the bankrupt, in his account 
arms of the grantor, the latter becoming with them, for the amount minus the dis- 
bankrupt; held, that having a vested right count. Arbouin v. Tritton , 1 Holt’s C. 
in remainder in the property at the time of 408. Secus , if the trader deposit a bill 
his bankruptcy, it passed, under the bur- with another for a specific purpose, as to 
gain and sale, to his assignees, although raise money upon it ; in such case the 
liable to be defeated by the default of the assignees, after tendering the amount ad- 
party to fulfil the condition. Ex parte vanccd on the bill, are entitled to recover 
Goldney, 3 Deacon, 13. C. 570; 1 Mont. in trover. Key v. Flint , 1 Moore, 451; 

Ac Oh. 75. Buchanan v. Findlay , 0 13. & C. 738. 

(.r) Gibson v. East India Company , 5 This clause extends to mutual dealings up 

Bing. N. C. 262. to the time of the commission , and there- 

by) Smith v. Hodgson , 4 T. R. 211. fore extends the protection of the stat. 

In assumpsit by assignees on an agree- 46 O. 3, c. 135, s. 3. See Kinder v. Hut- 
ment by the bankrupt for the sale of tirirorth, 0 B. & C. 42 ; Tamplin v. Dig- 
goods, to be paid for by an acceptance, gins, 2 0amp. 312. A mutual credit may be 
alleging the refusul to accept, and damage constituted although the parties did not 
by loss of the benefit of such acceptance, mean particularly to trust each other, as 
and injury to his estate thereby ; held, where A . accepts a bill which gets Into the 
that the damage resulting in pecuniary hands of B., who buys goods of A. Hankvy 
loss only, it did not amount to such an v. Smith, 3 T. R. 507. A partner in the 

allegation of unliquidated damages as to house of AT. 8? Co. drew bills for the accoin- 

preelude the debtor’s right of set-off. modation of A,, a customer with the firm. 

Groom v. West, 1 Perr, £ D. 19. And see who discount the bill for A. and indorse it 

Gibson v. Hell, 1 Bing. 5 *#. C. 743. to N. Co. The bill becoming due after the 

( 2 ) Billon v. Hydefy Mitchell, 1 Atk.l 20. bankruptcy of M. Co., N. 4* Co. pay them- 

(u) Grove v. Dubois, 1 T. R. 112. selves out of the funds of Af. jr Co. in their 

By all v. Larkin , 1 Wils. 155; see also hands. The assignees of M. $* Co. sue A. ; 

Edmcads v* Newman , 1 B. & C. 418, as the latter is entitled to set off a debt from 

to mutual securities held by country ban- M. $ Co. Holland v. Nash , 8 B. &. C. 105. 

kers. And see, as to the advance of (c) The debt due from the creditor to 
money on the strength of consignments, tlie bankrupt, or the credit given by the 
Easum v. Cato, 5 B. & A. 861 ; Ex parte latter to the bankrupt, must have existed 
Deere , 1 Atk. 228. As to mutual accounts at the time of the bankruptcy. See Han* 

between an insurance broker and under- key v. Smith, 3 T. R. 507(h). A. bought 

writer, see 19 G. 2, c. 32. Graham v. of H. goods to the amount of 430 l. t at six 

Bussell , 5 M. & S. 498. months* credit, and afterwards to the 

(5) These words are not confined to amount of 230/. at the like credit, and at 

pecuniary demands, but extend to confi- the expiration of the first six months gave 

dential deliveries of goods, likely, under B. two bills of exchange on third persons 

the circumstances? to become productive. for — l., on an undertaking by the latter to 

Easum v. Cato , 5 B. Sc A. 861. So if pay the balance when the bills were paid* 

VOL it. N 
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Mutual shall state the account between them, and one debt or demand (<?-) may be 
credit. set against another, notwithstanding any prior act of bankruptcy committed 
by such bankrupt before the credit given to or the debt contracted by him , 
and what shall appear due on either side on the balance of such account, 
and no more, shall be claiiried or paid on either side respectively, and every 
debt or demand hereby made proveable against the estate of the bankrupt, 
may also be set off in manner aforesaid against such estate (e) ; provided that 
the person claiming the benefit of such set-off had not, when such credit was 
given, notice ( f ) of an act of bankruptcy by such bankrupt committed. 

The defendant, before this, must have showed that the debt which he pro- 
posed to set off', accrued before the act of bankruptcy (g) • he could not set 
off cash notes payable to J. S. or bearer, although they were dated before 
the bankruptcy, without showing that they came to his hands before the 
bankruptcy (A). So where the defendant insisted on acceptances of the 
bankrupt in his hands, by way of set-off to an action by the assignees, on 
his own acceptance, he was bound to show either that his obligation to pay 
th# bills subsisted before the bankruptcy, or that the bills originated in 
mutual credit (£). 


A . having become bankrupt before the 
credit for the second parcel expired, it was 
held that J?. might set off the 170/. 
against the price of the second parcel. 
Atkinson v. Elliott , 7 T. It. 378. See 
Key v. Flint , 8 Taunt. 21. 

(d) Notwithstanding these terms, a 
more extensive sense is given to the terms 
mutual credit , in the earlier part of the 
clause. See Eden on the Bankruptcy 
Laws, 194. Ex parte Marshall , 1 Mont. 
& Ayr. 139. 

(e) And therefore debts may now be set 
off which could not formerly liav<* been 
set off as depending upon a contingency. 
See Eden 11. L. 203. The terms are more 
extensive than mutual debts. But they 
are confined to such credits as must in 
their nature terminate in debts. Hose v. 
Marty 8 Taunt. 499. Hose v. Sims, 1 B. 
& Ad. 521. j Easum v. Cato , 5 B. fit A. 
861. Young v. Hank of England , 1 Dcac. 
Bankruptcy Cases, 622. A mere gua- 
rantee against contingent damages, which 
cannot terminate in a debt, is not tho sub- 
ject of mutual credit. Sampson v. iiwr- 
ton y 2 B. & B. 89. Where a creditor em- 
ployed his debtor to repair his carriage 
on a contract to pay ready money for the 
repairs, it was held^that the assignees of 
the latter had a lien^till payment. Clarke 
V. Felly 4 B. & Ad. 404. 

</) to the construction of these 
words, vide supra 9 172. 

(i g ) Marsh v* Chambers , Str. 1234, 

(A) Hickson v. Evans , 6 T. It. 57. 
Lawrence, J. observed, that if the notes 
had been payable to the defendant himself, 
he should have thought it reasonable evi- 
dence that they came into his hands at the 
time they bore date. Where to an ac- 
tion by the assignees of a bankrupt, for 
a debt due to the bankrupt's estate, the 
defendant set off notes in his possession 
issued by the bankrupt before the bank- 


ruptcy ; proof that notes to the amount 
of the s; t-off came into Ills hands three 
or four weeks before the bankruptcy, was 
held sufficient evidence from which the 
jury might infer that lie was in posses- 
sion of them at the time of the bank- 
ruptcy, without identifying them with the 
notes produced. Moore v. Wright , 6 
Taunt. 517. Under the above clause, a 
party who lias industriously obtained notes 
of bankers after they had stopped pay- 
ment, but who had no notice of any act 
of bankruptcy committed, is entitled to set 
them off. II a trJtbis v. Whitten , 10 B. & 
C. 217. See also Hickson v. Cass, 1 B. & 
Ad. 343. Bills were drawn by one partner 
and accepted by the defendant, and dis- 
counted by the firm for his convenience, 
having money in their hands of his at the 
time ; held, that between the parties it 
constituted a mutual credit, and that the 
firm could not, by paying away the bills, 
which were afterwards returned to them, 
put an end to that mutual credit, so ns to 
deprive the defendant of his right to set off 
any debt due from the firm to him against 
the sum claimed, by tliem or their assig- 
nees from him, as inch acceptor. Holland 
v. Nash , 8 B. & C. 105. The defendant, 
in consideration of the bankrupt’s deliver- 
ing to him a bill accepted by him, promised 
to deliver to the bankrupt a l)ill accepted 
by E., and indorsed by the defendant, and 
the latter afterwards proved the former bill 
under the commission, but refused to in- 
dorse the bill of E. ; held, that it did not 
constitute a case of mutual credit between 
the bankrupt and defendant, but was a 
cause of action, from the non-performance 
of a contract, for which the assignees might 
sue. Rose v. Sims , 1 B. Ad. 521. 

(i) Oughterlony v. Easterby , 4 Taunt. 
888. Southioood v. Taylor, 1 B. & A. 
471. And see Sheldfon v. Rothschild , 
2 Moore, 43. The bankrupt accepted 
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Where B. agreed to indemnify A . his surety, by allowing him to retain 
out of any debt which he should owe to B., in respect of mutual detflings in 
trade, as much as he should pay on the bond, and B. sold goods toM., and 
after B.’s bankruptcy A. paid more than the price of the goods on the bond, 
it was held that the assignees could not recover for the goods, there being 
nothing due to the bankrupt's estate on the original contract^). 

Where B., a broker, was intrusted by A a merchant, with policies on 
goods, effected by B . for A., and after A.'s bankruptcy B . received for losses 
under such policies ; and A. had before his bankruptcy employed B, to sell 
goods for him as a broker, and B . had advanced money to A . upon a pledge 
of such goods and upon AL’s general credit ; it was held that this was a 
mutual credit, and that B. might retain the sum received for the loss, in 
liquidation of his advances, and of the money due for premiums ( l ). The 
defendant having accepted bills for the accommodation of a trader, received 
money from him after an act of bankruptcy, but before the commission, to 
take up the bills which became due after the commission, and were then 
paid by the defendant : held that the defendant was bound to refund ; fbr 
the statute is confined to mutual debts at any time before such person 
became bankrupt, and it was not the money of the bankrupt, but of the 
assignees (**). It is not sufficient for the defendant to show that the sub- 
ject of his set-off was allowed as a debt by the commissioners (n). The 
defendant cannot., in an action by the assignees, set off a debt on a bill 
drawn by the bankrupt, of which lie is the holder, after having sot it off 
against a prior indorser ( 0 ). The debt must be due in the same right (p). 

Where a party struck a docket, and afterwards became a trustee under 
an assignment of all tlie bankrupt’s property intrust for creditors, and after 
he had incurred some expenses in executing the trust, another creditor 
issued a fiat, and the assignee seized the property ; held, that the assign- 
ment being of itself notice of an act of bankruptcy, he could acquire no 
lien outlie property as against the assignees (q). 

A discharge by one assignee, on receiving monies due to the estate, will 
hind the rest (r) ; but a discharge by one assignee will not be effectual where 
the others have expressly dissented (,s). So a release executed by one 
assignee in the presence of another will hind both (t) : but if the co-assignee 
he absent, an express authority by him under seal must be proved (u). 

II. Actions against Commissioners , Assignees, fyc. — In an action against a 
commissioner the plaintiff must prove notice of action, according to the 
stat. 6 Geo. 4, e. 16, s. 41 (.r). And any plaintiff who sues in respect of any- 


Mutu&l 

credit. 


Discharge. 


Actions 

against 

assignees, 

Ac. 


a bill for 488 L for tlie accommodation of 
A., but becoming indebted to A. for part, 
drew a bill on A. for the balance, ami be- 
came bankrupt. The latter bill was ac- 
cepted and paid by A . without knowledge 
of the intervening bankruptcy ; and it was 
held to be a case of mutual credit, although 
the principal sum was not due at the time 
of the bankruptcy ; it was also held, that 
an action for money had and received did 
not lie against the purchaser of the bill, to 
whom A. had paid the amount. 

( k ) Dobson v. Lockhart , 5 T. R. 133. 

( l ) Olive v. Smithy 5 Taunt. 50. And 
* see Arbouin v. Trittoity Holt, 408. 

(wi) Tamplin v. Dig gins y 2 Camp. 312. 

(a) Pirie v. Me^netty 3 Camp. 279. 

(o) Belcher v. Lloydy 10 Bing. 310. 


(p) See tit. Set-off. Pair v.M c Ivery 
1G East, (b. c.) 130. 

( 7 ) Kx parte Swinburne , 3 Deac. 390 ; 
and 1 Mont. & Ch. 119; 

(r) Smith v. Jameson y 1 Esp. C. 114. 
Contra , Carr v. Beady 3 Atk. 09$. 

( s ) Bristow and others v. Kastman y 
1 Esp. C. 172, where one assignee had 
taken 20 l. in discharge of various sums 
embezzled by defendant, against the con- 
sent of a co-assignee. 

(t) Williams v. Walsby , 4 Esp. C. 220. 
Lord Lovelace’s Casey W. Jones, 208. 
Dali v. Dunsterville, 4 T, R. 313. 

( u ) 4 T. R. 313. Harrison v. Jackson > 
7 T. R. 207. 

(a:) Which enacts, that no writ shall be 
sued out against, nor copy of any process 
n 2 
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thing' done in pursuance of the stat. 0 G. 4, c. 10, must (hy sec. 44), show 
th&t hifif action was commenced withjn three calendar months next after the 
fact corrfmitted. In order to compel the defendant to prove the requisites 
of bankruptcy, *the plaintiff must prove notice of his intention to dispute 
them under the*stat. 0 G. 4, c. 16, s. 90 (^). 

"Evidence t^at the commissioners made out their warrant of commitment 
without showing any actual restraint, in consequence of such warrant, the 
* party being previously, and still remaining, in custody for another cause, 
is not sufficient to support an action of imprisonment against them ( z ). 

Where the assignees authorize the bankrupt to carry on the business for 
the benefit of creditors, they are liable for goods supplied to him, although 
ordered in his own name («), and to pay him for his trouble. Where they 
enter and kec|> possession of the premises, altnougli for the purpose of dis- 
posing the bankrupt’s estate, they become liable on the covenants (/»). 

Where a bankrupt had a lease of premises, and also a reversionary inte- 
rest in them, amir tlie assignees executed an assignment of all the bankrupt’s 
estate and reversionary interest, it was held that they must be taken to have 
assigned the lease, and consequently to have accepted it (c). 

Where premises, with fixtures, wore mortgaged, but the mortgagor con- 
tinued in possession, and, becoming bankrupt, his assignees removed the 
fixtures ; it was held, that the mortgagee, as against the defendants as 
strangers, was entitled to consider the mortgagor as his tenant at will, and 
maintain an action for the injury to his reversionary interest ; and also. 


served on any commissioner, for anything 
by hint done as such commissioner, unless 
notice in writing of such intended writ or 
process shall have been delivered to him, 
or left at his usual place of abode, by tlie 
attorney or agent for tlie party Intending 
to sue or cause tlie same to be sued out or 
served, at least one calendar month before 
the sulug out or serving the same ; and 
such notice shall set forth the cause of 
action which such party has or claims to 
have*, &c., and on the back of such notice 
shall be indorsed the name of such attorney 
or agent, together with the place of his abode. 

Sec. 42 enacts, that no such plaintiff 
shall recover any verdict against such com- 
missioner, in any case where the action 
shall he grounded on any act of the * 
defendant as commissioner, unless it is 
proved, upon the trial of such action, that 
such notice was given, as aforesaid ; but in 
default thereof, such commissioner shall 
recover a verdict and costs, as hereinafter 
mentioned ; and no evidence* shall be per- 
mitted to be given by the plaintiff on the 
trial oj any such action, of any cause of 
action, except such as is contained in the 
notice. 

Sec. 43 enacts, that every such com- 
missioner may, at uny time within one 
•alendar month after 9uch notice, tender 
amends to the party complaining, or to his 
agent or attorney ; and if the same is not 
accepted, may plead such tender in bar to 
any action brought against him, grounded 
on such writ or process, together with the 
»plea of not guilty, and any oth$r plea, with 
leave of the court ; and if, upon issue join- 
ad therNm, the jury shall And the amends 


so tendered to have been sufficient, they 
shall give a verdict for the defendant; and 
if the plaintiff shall become nonsuit, or 
shall discontinue his action, or if judgment 
shall be given for such defendant upon de- 
murrer, such commissioner shall be entitled 
to the like costs as lie would have been 
entitled to in case lie had pleaded the ge- 
neral issue only ; and if, upon issue so 
joined, the jury shall find that no amends 
were tendered, or that the same were not 
sufficient, and also against the defendant, 
on such other plea or pleas, they shall give 
a verdict for the plaintiff*, and such da- 
mages as they shall think proper, which 
he shall recover, together with costs of 
uit : provided that, if any such commis- 
sioner shall neglect to tender any amends, 
or shall have tendered insufficient amends 
before the action brought, he may, by leave 
of the court where such action shall de- 
pend, at any time before issue Joined, pay 
into court such sum of money as he shall 
think fit, whereupon such proceedings shall 
be had in court as in other actions where the 
defendant is allowed to pay money into court. 

(?/) Supra , 89. 

{z) Crowley v.Impcy , 2 Stark ie’s C. 261. 

(a) Kinder v. Hoicarth , 2 Starkie’s C. 

354 , 

(5) In orde^r to protect themselves, they 
should enter with a protest, that it is not 
for the purpose of possessing themselves of 
the premises as assignees. Hanson v. 
Stevenson, 1 B. & A . 303. See Turner v.‘ 
Richardson, 7 East, 335 ; Wheeler v. 
Hr amah , 3 Camp. 3 4£> m 

(c) Rage v. Godden , 2 Starkic’s C, 309. 
See tit. Covenant. 
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that having the same right to the fixtures as his tenant, he might main- 
tain trover for the fixtures so severed, and that they did not past to the 
assignees as goods within the bankrupt’s order and disposition (d), * 

Defence by Commissioners , Assignees, Sfc . (e). — By the stat. 6 G. 4, c. 16, 
9 . 44, commissioners and others may in all cases justify whkt they have 
done under the act under the general issue. In default of Notice, under- 
the 90th clause, no evidence need be given of the requisites of bankruptcy ( f ). 
Where the action is brought in respect of a commitment of the bankrupt 
or any other unefer the statute, the whole of the examination of that person 
shall be read and considered, and the defendant shall have the same benefit 
from it as if the whole had been recited in the warranty). 

Where the action is brought by the bankrupt (A) to try the question of 
bankruptcy, and due notice has been given according to the stat. 6 G. 4, 
e. 16, s. 90, the defendants must either prove the different requisites of 
bankrujitcy, or some direct or collateral admission by tl^p plaintiff of his 
bankruptcy (i ) ; as that he obtained his discharge under a Judge’s 


(d) Hitchman v. Walton, 4 M. Sc W. 
400. And see Partridge v. IS ere , 5 B. & 
Aid. 604. 

(c*) Upon an application for payment of 
a dividend against a surviving assignee 
after a great lapse of time, held that the 
onus of proving payment lay on the as- 
signee, ami that the statute of limitations 
did not attaeh to a debt once proved under 
the commission. Kx parte Healey , 1 D. 
Sc Oh. 661. 

(f) The power given by tin* above 
clause to persons appointed by the com- 
missioners to break open any house, &c. of 
the hankt'vpt, and seize upon the body or 
goods of such bankrupt, is confined to the 
house of the bankrupt, and does not, extend 
to those of other persons whore^sucli party 
or property may he ; the 29th see., giving 
the power to search the houses of third 
persons, requires also the warrant of a jus- 
tice to be obtained by the party appointed 
by the commissioners ; and therefore, where 
the assignees entered the premises of the 
plaintiff to seize goods of the bankrupt, it 
is not an act done iu pursuance of the stut., 
and the plaintiff is not limited to his ac- 
tion within three months* after the act 
committed., AV/ye v. Parker, 8 B. Sc C. 697. 

Doing an act "in pursuance of” a stat., 
is applicable only to cases where the party 
can be considered as founding his act upon 
the power given him by the Legislature. 
Ib. And see Can'uthers v. Payne , 5 Bing. 
270; Worth v. Budd, 2 B. & Ad. 177. 
The official assignee is not within the pro- 
tection of the 44th clause. Knight v. 
Tur quant, 2 AJ. & W. 101. # 

In order to justify the commissioners in 
issuing their warrant to apprehend a party 
summoned to attend before them as a wit- 
ness under s. 33 of 6 G. 4, c. 16, there 
should be a reasonable interval between 
the service of the summons and the time 
appointed for his attendance, ami it is for 
« jnry to say whether under the circum- 


stances such service be reasonable or not ; 
but in order to justify them in issuing 
their warrant, it is not necessary they 
should have before them information on 
oath of the service of the summons. CJroo - 
cock v. Cooper , 8 B. & C. 211. 

Whore no objection was made by the 
bankrupt to the course of tin- examination, 
hut he objected to sign it afterwards, it is 
not necessary that the examination should 
be sot out in the warrant. In re leak, 3 
Y & J. 40. 

Upon a like application in the court of 

K. B., the Court nlso held it to he unne- 
cessary to set out the examination, but 
that tiie bankrupt was entitled to lie dis- 
charged, the warrant having concluded 
that “ he should lie committed until he 
should sign, and true answer make.” 9 B. 
& C. 234. 

Where the return to a habeas corpus set 
forth only a part of the warrant, omitting 
the questions which had been put to the 
. bankrupt, the Court ordered that the 
jggnoler should amend his return, aud annex 
the warrant itself, or that a copy thereof, 
or the whole, should be set forth in the 
affidavit of the party opposing the dis- 
charge. In re Power , 2 Kuss. 583. 

(g) By sec. 40. 

(A) When a commission is superseded H 
* all acts done under it are void, and an ac- 
tion lies against the assignees for taking 
the goods. Kx parte King , 2 Ves. J. 40. 
Perkins v. Proctor, 2 Wils. 382. Mont. B. 

L. 613, n., the titles of purchasers are de* 

feated. Ibid . 

(£) See tit. Admission, aud Crofton 
v. Poole , 1 B. & Ad. 568. In order to 
prove a bankrupt to have been a trader, 
proof of Ids having acknowledged that he* 
was in partnership with a trader, and that 
he spoke of partnership property being 
their joint psoperty, is evidence of the fact 
as against him. Parker v. Barber , 1 It 
& B. 9; 1 B. & A. 508. Shortly before 

N » 
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order (A), or solicited votes in the choice of assignees : proof that he surren- 
dered istinsufficient, since a surrender is compulsory (/)• 

Assignees, under a plea in trover, denying the property in the plaintiffs, 
are entitled to show that the goods were in the order and disposition of the 
bankrupt as the true owner, find that the defendants, as assignees, sold the 
goods (m). * 

Actions by , III. Actions by and against Bankrupts . — It is no defence, that the debtor 

a bankrupt. ^ ag no ti C e of the insolvency of the plaintiff, and that he may be afterwards 

called upon by the assignees to pay the debt ; for payments enforced by 

coercion of law are valid against the assignees (n). In general, it seems to 

be no defence to prove that the plaintiff is an uncertificated bankrupt, for 

a cause of action, as goods sold and delivered (o) ; or money lent ( p ) ; or a 

f contract for the delivery of goods, subsequent to the bankruptcy (q), unless 

the assignees interpose (r). He may maintain trover for goods acquired by 

him after the bankruptcy, against all but his assignees (s). 

Where the bankrupt was tenant from year to year, and a trespass was 

committed prior to his bankruptcy, it was held that he might maintain an 

action of trespass subsequently to liis bankruptcy (*). 

Actions By the stat. 6 G. 4, c. 16, s. 126 (m), it is enacted, that any bankrupt who 

against a 8 i ia ]j after his certificate (.r) shall have been allowed, be arrested, or have 
bankrupt. 9 v ’ 

Plea of the sale of the bankrupt’s goods, lie con- the general issue, and was a good answer 

certificate, suited with his assignees and the auctioneer to the plaintiff’s action. Croft on v. Poole, 

as to the best means of disposing of them, 1 B. & Ad. .068. 

and had also, in a notice to his landlord, in (s) Webb v. Fox, 7 T. It. 391. Fowler 

which he styled himself “ a bankrupt,” v. Down, 1 B. Sc P. 44. See also Drayton 

offered to surrender his lease, which was v. Dale , 2 B. & C. 293, as to his right to 

accepted ; held, that the first did not transfer a note made payable to him since 

amount to a consent to the sale, so as to his bankruptcy. Also Ashley v. Kell, 

estop him from questioning the validity of Stra. 1207. Or where he is but a trustee 

the commission, being referable to an in- for another. Fowler v. Down, 1 B. & P. 

tention to take care of and see that the 44. Coles v. Barrow, 4 Taunt. 754. 

most was made of the property, and with (t) Clarke v. Calvert, 3 Moore, 96 ; and 
respect to his admission of being bank- qu. whether the assignees could have 

rupt to his landlord, and availing himself maintainec^the action. See Webb v. Fox, 

of the commission to surrender the lease, 7 T. R 391 ; Fowlet'v . Doom, 1. B. & P. 

that although, as against his landlord, he 44. Smith v. Eustace, 2 H. B. 444. 

might be precluded by his admission from Cum wing v. Roebuck, 1 Holt’s C. 172. 

denying It, yet that he was not, as against (?/) The effect of 6 G. 4, c. 10, s. 121, 
third persons, and that as against the de- discharging the bankrupt from all debts 
fondants he was at liberty to prove such due by him before the bankruptcy, is to 

admissions to be mistaken or untrue. * afford relief, not only to the person but to 

Heanc y, Rogers, 9 B. & C. 586. his subsequently acquired property 4 the 

(ft) Supra , tit. Admissions, 19. Court therefore set aside an execution is- 

(/) Ibid, sued against sfleh property, founded on a 

(7/1) Isaac v. Belcher , 5 M. <fe W. (ex.) judgment obtained before his bankruptcy. 
139; and 7 Dowl. 616. Davis v. Shapley , 1 B. & Ad. 54. 

(«) Prichett v. Down , 3 Camp. 131 ; The provisions of 6 G. 4, c. 16, s. 127, 
€4 Ves. 657. . do not prevent the bankruptcy and certiti- 

(0) Foster v. AUanson , 2 T. R. 479. cate being a bar to an action against the 

Silk v. Osborn , 1 Esp. C. 140. Chippin - bankrupt. Eicke v. Nokes , 1 M. & M. 

dale v. Tomlinson, Co. B. L. 446. Coles 303. 

v. Barrow, 4 Taunt. 754. (a?) By the stat. 6 G. 4, c. 16, s. 121, 

* (p) Evans v. Brown, 1 Esp. C. 170. a certificate discharges the bankrupt from 
But see Kitchen v. Bartsch , 7 East, 53. all claims provable under the commission, 

(q) Pebenning v. Roebuck , Holt’s C. 1 72. but does not discharge any partner or other 

(r) Where the plaintiff, whilst he was person jointly bound. Sec. 125 avoids all 

an uncertificated bankrupt, acted as a fur- securities given for securing the payment 

fciture broker; hiring vans, and employing of any money due from the bankrupt, as a 

men, and providing goods, it was held that consideration, or with intent to persuade a 

it was such after-acquired property as the creditor to sign the certificate, and the 

assignees intervening were entitled to re- party sued may give the matter in evi- 

cover, and that a payment by the defend- deuce under the general issue. A certifi- 

ant to them, between the writ and the de- cate obtained after the statute on a com- 
elaralion, might be given |u evidence under mission issued before it is proved by the 
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any action brought against him for&any debt, claim or demand thereby 
made proveable under the commission against such bankrupt, shhll be dis- 
charged upon common bail, and may plead in general that the cause of 
action accrued before he bedame bankrupt, and may give this Act and the 
special matter in evidence (y), and such bankrupt’s certificate. ancUthe allow- 
ance thereof, shall be sufficient evidence of the trading,*bcmkruptcy, com- 
mission, and other proceedings precedent to the obtaining such certificate* 

A certificate obtained after the commencement of the action is not 
evidence under the general issue, since it operates merely as a special dis- 
charge under the statute, and therefore must be made available, as the 
statute directs (z) ; but if the defendant plead such certificate it will be 
evidence ( a) } although obtained after the commencement of the action. 

The effect of the certificate in evidence will be to bar all demands which Effect of 
were due at the time of the act of bankruptcy, and which could have been certificate, 
proved under the commission (&)• 


production of the certificate duly allowed. 
Taylor v. Welsford, M. & M. 503. A cer- 
tificate of conformity under a fiat must be 
proved to have been entered of record in 
the court of bankruptcy. See the 2 & 3 
W. 4, c. 114, s. 8, and supra. 

(y) Where the general plea of bank- 
ruptcy is pleaded, it concludes to the 
country, and the plaintiff can reply the 
similiter only. Wilson v. Kemp , 2M.&C. 
450, 1 B. & A. 22, which admits evidence 
of all matters which under the st. 6 G. 4, 
c. 10, s. 130, render the certificate void. 

(z) Oowland v. Warren, 1 Camp. 363. 
Stedman v. Martinnant, 12 East, GG4. 
Joseph v. Orme , 2 N. R. 180. A certifi- 
cate allowed after plea pleaded should be 
pleaded puis darrein continuance. JLanq- 
mead v. Heard, cited 0 East 85. It seems 
that the Court will take judicial cognizance 
of the Chancellor’s signature* of allowance. 
Eden, 426. Assumpsit against two defend- 
ants for goods sold, plea non-assunvpserunt, 
and on the 15th June one of the defendants 
pleaded his bankruptcy puis darrein con- 
tinuance , to which the plaintiff demurred, 
but the latter proceedings were entered 
on the nisi prius record. The cause was 
tried on the 29th of June, and a general 
verdict found against bdlh the defendants. 
The Court set aside this verdict for irregu- 
larity, on the ground that the plaintiffs 
were not entitled to have an absolute ver- 
dict against both the defendants, but con- 
tingent only against the one who pleaded his 
bankruptcy. Thompson and another v. J. 
Percival and C. Percival, 2 B. & Ad. 967. 

(a) Harris v. James , 9 East, 82. 

(b) Bamford v. Burrell ,2 B. Sc P. 1 P. 
C. As to what is proveable under the com- 
mission, seh above, p. 176. The defendant 
contracted for the purchase of goods to be 
delivered at stated times, and at prices of 
the then market day, and became bank- 
rupt and obtained his certificate before the 
first delivery was to be made ; the goods 
were afterward# tendered and refused; 
held, that the action was maintainable, not-* 
withstanding the bankruptcy, the contract 


not being rescinded, as the assignees might 
have affirmed it if they thought fit, and 
the amount of damage being incapable of 
being ascertained until the market price 
known, was not proveable; held also, that 
the amount of damage was to be ascertained 
by t he d i ffcrence between the price contract- 
ed to be paid, and that which might have 
been obtained for the goods on the day when 
the contract ought to have been completed. 
Bowman v. Nash , 9 B. & C. 145. Upon 
agreement for the purchase of premises, 
the price was to be paid on a given day, or* 
when a good title should be tendered, and 
if the purchaser should be desirous, it 
might remain as a charge ou the premises, 
so as that upo^ completion of the convey- 
ances, the vendor should have a proper se- 
curity for the price, with interest, and the 
purchaser covenanted to pay interest so 
long as the price remained unpaid, with a 
proviso, that if the interest were in arrear 
for thirty days, the purchaser should bo 
considered as a tenant to the vendor, at a 
stated rent, payable half yearly, and the 
latter should have power to distrain. The 
purchaser did require the purchase-money 
to remain so charged for five years, was let 
into possession, and subsequently became 
bankrupt ; the vendor distrained for the sti- 
pulated rent, and it was paid by the assig- 
nees ; upon further ar refers becoming due 
after the bankrupt had obtained his certi- 
ficate, and an action of covenant brought, 
to which he pleaded his bankruptcy gene- 
rally, held that the agreement was in sub- 
stance an agreement of sale, and could not 
be deemed to be a lease by reason of the 
default in paying the .interest, but that the 
unpaid vendor being entitled to ha ve the 
premises resold, and to prove for the resi- 
due, the claim for interest was proveable 
under the commission, and the certificate 
therefore a bar. Hope y: Booth) 1E& 
Ad. 498. 

A defendant compromised an action for 
libel, by agreeing to apologize and pay the 
plaintiff’s costs. The apology was made, 
and a rule of court obtained to pay the 
w 4 
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Effect of C Whercga verdifet is obtained against the bankrupt in an action for damages 
certificate, before muact of bankruptcy, but judgment is not signed till after, the debt 
v is toot barred by the certificate (c). If an action be commenced against a 
bahkrupt after the bankruptcy, for a debt due before, and after a verdict 
fbr 4he plaintiff the bankrupt obtain his certificate, the costs of the action, 
as well «as the fiebt, are proveable under the commission (d), for the costs 
bear relation to the original debt 

Where a bankrupt acceptor pleaded his certificate, and it appeared that 
'the commission was sued out after the day of the date of the bill, but before 
it became due, it was held to be incumbent on the plaintiff, an indorsee, to 

costs, amounting to 67 1. On default made heyden , 2 B. & P. 8, n. A debt Is not dis- 

an attachment was issued, and the defend- charged which accrued after the bank- 

ant was committed ; while iu custody he ruptcy, but before the commission. Ibid . 
became bankrupt, and obtained his certifi- (c) As in trespass on the case for se- 
nate ; held, that the sum named in the rule duction, judgment not being signed until 

* of court was a debt which might have been after the bankruptcy, although the verdict 

proved under the commission, and that the was before it. Buss v. Gilbert , 2 M. & S. 

defendant was entitled to be discharged out 70. Ex parte Charles , 14 East, 197 ; and 

of custody. Bileyv. Bur no, 2 B. & Ad. 779. see Parker v. Crole , 5 Bing. 63 ; Atwood 

A commission of bankruptcy and certifi- v. Partridge , 4 Bing. 209. 

cate does not bar a clerk's claim for wages, (d) Willet v. Pringle , 2 N. R. 190. Sec 
where the commission issued in middle of also Scott v. Ambrose , 3 M. & S. 326. 

year, and service down to time of commis- 5 B. & A. 433. In Jameson v. Campbell , 

sion, when clerk, for want of business, 5 B. & A. 250, it was held, that although 

ceased to attend. For the bankruptcy does a right of action on a bill, and the costs of 

not dissolve the contract of service. The the action, were discharged by a colfmiis* 

provision in 4he 48tli section of the Bank- sion and certificate, yet that the bond of 

rupt Act, ift favour of clerks and servants, the defendant to secure the payment of the 

makes no difference in this respect. Iho- damages and costs under the stat. 4 G. 3, 

mas v. Williams, 1 Ad. & Ell. 685. c. 33, s. 1, given after the bankruptcy, but 

The plaintiff accepted a bill for a third before the certificate, was not discharged, 

party, a lessee of the defendant ; the lat- Some demands, not proveable under the 
ter, on the bankruptcy of his tenant, and commission, are barred by the certificate, 

with a view of obtaining po&ession of the e . g. the costs of an action of contract, 

premises, undertook to satisfy the balance where there is no verdict before the bank- 

due on the bill, and deliver it up to the ruptcy, are not proveable under the com- 

plaintiff, or indemnify him against it ; the mission, but are barred by the certificate, 

defendant failed to do either, and became Ex parte Poucher , 1 G. & J. 330. Ex 

bankrupt; the breach of promise is not parte Hill , 11 Ves. 646. So where the 

proveable either as a debt due at the time party becomes bankrupt before costs taxed, 

of the bankruptcy, or as a contingent on an award against him. Harwell v. 

debt, or by the plaintiff in the character of Thorogood , 7 B. & C. 705. Where inter- 

a surety, within 6 G. 4, c. 16, s. 56, and locutory costs ordered to be paid by a 

the certificate therefore is no discharge. bankrupt are taxed before the bankruptcy, 

The relation of a party to a bill as princi- the certificate is a discharge. Jacobs "v. 

pal cannot be converted into that of a Phillips , 1 C. M. & R. 195 ; 4 Tyr. 652. 

surety, by any subsequent agreement to See furrther Parstmo v. JJearlbve, 5 Esp. 

which the payee is no party. Yallop v. 78; 4 East, 438; 1 Camp. 428; 6 Esp. 98 ; 

Ebers , 1 B. & Ad. 698 ; Laxton v. Peat , 4 Taunt. 90; 2 M. & S. 551. For cases of 

2 Camp. 185, overruled. In an action in mutual acceptances and exchanges of secu- 

tort against a broker for a fraudulent sale rities. Eolfe v. Caslon, 2 H. B. 570. Sai*- 

of stock, it was held that the bankrupt's ratt v. Austin, 4 Taunt. 200. Buckler v. 

certificate of the defendant was no bar to Buttivant, 3 East, 172. Houle v. Baxter , 

the action. Parker v. Crole , 5 Bing. 63; 3 East, 177. Forster v. Surtees , 12 East, 

and 2 M. & P. 150. Aud see Parker v. 605. Cowley v. J Dunlop, 7 T. R. 565. 

Norton , 6 T. R. 605. A bankrupt may Of sureties. Martin v. Court , 2 T. R. 640. 

plead a certificate under a second commis- Brookes v. Lloyd, 1 T. R. 17. Toussaint 

sion, to an action for a debt proveable under v. Martinant , 2 T. R. 100. Paul v. Jones, 

that commission, although he has not paid 1 T. R. 699. Hodgson v. Bell, 7 T. R. 97. 

15t. in the pound under that commission. Stedman v. Martinnant, 13 East, 427. 

Robertson v. Score, 3 B. & Ad. 388. Upon Unliquidated damages. Hammond v. 

the question whether a debt is barred by Toulmin, 7 T. R. 612. Overseers of St 9 

the certificate, see further p. 176. Debts Martin v. Warren, 1 B. /cA.491 ; 3 Wils. 

proveable under the commission* and debts 270; 6 East, 110. Covenant for rent, 

discharged by the certificate, are convert!- Huriol v. Mills, 1 H. B. 433 ; 4 T. R. 94. 

ble terms j and see Goddard v. Vender- And see Hornby v. Houlditch , 1 T. R. 02, 
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show that an act of bankruptcy was committed before the date of tfee bill(e). Effect of 
But that an antecedent act of bankruptcy might be proved by*th# proceed- cartffleraie. 
ings under the commission, stating a previous act of bankruptcy 

If B, plead his bankruptcyand certificate, and prove a commission agafhst 

A. , and a certificate under it, he may prove that he was formerly ttnown*by 

the name of A . 9 and that the commission was issued again A him, although 
at the time of the trial he was known by the name of B. only (y). * ' 

If upon the trial it appear that the bankruptcy Was subsequent to the, 
commencement of the action, the plea will not be available (A). 

If a surety for the bankrupt, at the time of the act of bankruptcy, was 
compelled to pay money as such surety, after the act of bankruptcy, by the 
stat. 49 G. 3, c. 121, “ he was entitled to a dividend under the commission, 
unless he had notice, when he became surety, of the bankruptcy or insolvency 
of the trader, of which the issuing a commission, although afterwards . 
superseded, was to be deemed notice.” 

The plaintiff accepted a bill for the accommodation of the defendant, who 1 
became bankrupt before the bill was due, and a commission of bankrupt wgs 

93. Debt for rent. Wadham v. Mar- account of the annuity, after the bank- 
lowe , 1 H. B. 437 ; 1 T. R. 91. GUI v. ruptcy of another, may sue the latter for 
Scrivens , 7 T. R. 27. In case of a cog - contribution, notwithstanding the eertifl- 
novit given. Wybome v. Moss, 2 Taunt. cate, for lie could not prove the debt under 
08. In cases of tort. Parker y. Norton, the commission; but ho canuot recover 
0 T. R. 695. Of verdicts obtained befoie more than one-tliird. Brown v. Lee, 0 B. 
the bankruptcy. Muss v. Gilbert, 2 M. & & C. 681). 

8. 70. Bills of exchange, llowis v. Wig- The 56th section enacts, that if a bank- 
gins, 4 T. R. 714. Brooks v. Rogers, 1 H. rupt shall, before the issuing the commis- 

B. 640. Joseph v. Or me, 2 N. R. 180. sion, have contracted any debt, payable 

Starey v. Bai'ncs, 7 East, 435. Pottek v. on a contingency, See., the person with 

Brown , 5 East, 124 ; stat. 7 G. 1, c. 31. whom the debt is contracted may apply to 
Of a bond given after bankruptcy to secure the commissioners to value the debt, and 
a previous debt. Birch v. Shari and, \ T. R. he may prove for the amount. 

7 1 5. Sec also Ex parte JD out hat, 4 B.& A. The 58 th aedSon enacts, that any person 

671. Macarty v. Barlow, Str. 949. As to who shall have obtained a judgment, See. 

bonds, stat. 7 G. 1, c. 31. Callowell v. for a debt, or demand, in respect of which 

Clutterbuck,* cited 2 Str. 867. Ex parte ho shall prove, may also prove for the costs, 

Barber, 9 Ves. jun. 110. Cotterell v. though they shall not have been taxed at 
Hooke, Doug. 97. Ex parte Granger, the time of the bankruptcy. The costs of 

10 Ves. jun. 351. Cocker ill v. O test on , 1 an action brought by the bankrupt are not 

Burr. 436. Boutflower v. Coates, Cowp. a debt contracted within the former clause. 

95. Bimsdale v. Eanies, 2 B. & B. 8. Bire v. Moreau, 4 Bing. 57; and see 

By the late stat. s. 51, any peradn who Walker v. Barnes, 2 Taunt. 778 ; Scott v. 

shall have given credit to the bankrupt Ambrose , 3 M. Sc 8. 326. So a covenant 
upon valuable consideration, for any money by the defendant for the due payment of a 
or thing whatsoever, which shall not have premium of insurance by another is not 
become payable when such bankrupt com- within that clause ; the breach necessarily 
mitted an act of bankruptcy, whether such gives a claim for unliquidated damages, 
credit shall have been given upon any bill, Atwood v. Partridge, 4 Bing. 209. Sec 
bond, note, or other negotiable security or Ex parte Adney, Cowp. 463. 
not, shall be entitled to prove, as if the (e) Pearson v. Fletcher , 5 Esp. C. 90. 
same was payable presently, &c. deducting And see Macartney v. Barrow, where the 

only thereout a rebate of interest. court said they would not Intend that the 

By s. 62, suretitb, and others, however defendant was a bankrupt before the suing 

liable for any debt of the bankrupt, at the out of the commission, 7 East, 437, n. 
issuing of the commission, having paid the (f) Ibid, 

whole or part in discharge of the whole (g) Stevens v. Efisee, 3 Camp. 250. 

debt, though after the commission issued, ( h ) Totoer v. Cameron, 6 East, 413. 

shall be entitled to stand in the place of For by the stat. 5 G. 2, c. 30, s. 7, the plea 

the creditor, if he has proved or may prove is given in case any bankrupt who has 

the debt under the commission, provided conformed to the law shall afterwards be 
he had no notice of any act of bankruptcy arrested or impleaded for any debt due 

wheu lie became ljpblc. Bee tit. Surety. before such time as he became a bankrupt. 

One of three co-sureties for the payment and now see the stat. 0 G. 4, c. 16, s. 120, * 
of an annuity, who has paid money on * supra t 182. 
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issued, and afterwards superseded ; the plaintiff afterwards accepted another 
bill to tafee up the former dishonoured bill, and afterwards an effectual 
commission was sued out on the former act of bankruptcy, under which the 
bankrupt obtained his certificate, and the plaintiff afterwards paid the second 
bill ; it was held, that the payment by the plaintiff was, in effect, a surety 
for the defendant upon the first bill, und therefore within the above statute ; 
and that the case was not within the proviso as to notice, since the surety- 
ship commenced before the issuing of the commission, which was afterwards 

supersede4 (*)• 

A certificate under a joint commission will be evidence in bar of a separate 
debt (A), and vice versA, a certificate under a separate commission in bar of 
a joint debt (7). 

The certificate is no bar where the plaintiffs claim rests in unliquidated 
damages ; as in an action of trespass or trover, although the conversion was 
before the bankruptcy (m). 

In assumpsit , on a promise to pay a certain sum weekly for the support of 
an illegitimate child, which the plaintiff had by the defendant, upon plea 
of a certificate, it was held that the defendant was liable for the arrears 
which had accrued since the bankruptcy (?*). 

The defendant in an action of assumpsit may prove that he obtained his 
certificate in the country where tlie debt was contracted, and that by the 
law of that country the debt was discharged (o). Where the defendant in 
America, gave to the jdaintiff also residing there, a bill of exchange on 
England, which was dishonoured for non-acceptance, and the defendant 
afterwards, and whilst he resided abroad, became a bankrupt, and obtained 
liis certificate, such certificate was held to be a bar to an action here on the 
bill ; for the bill having been dishonoured here, the implied promise to pay 
it arose in America, by the law of which country the defendant had been 
discharged ( p ), such a Certificate is no bar where the debt is contracted in 
this country (</). 

In answer to evidence of a certificate, the plaintiff may show that it was 
obtained unfairly, and by fraud, and that it is void under the stat. 6 G. 4, 
c. 1G, s. 130, which enacts, that no bankrupt shall be entitled to his certi- 
ficate, and that any certificate, if obtained, shall be void, if such bankrupt 
shall have lost, by any sort of gaming or wagering (r) in one day twenty 


(i) Stedman v. Martinant . 13 Tast, 
437. 

(ft) Horsey's Case , 3 P. Wms. 23. How- 
ard v. Pooie y Str. 005. 1157. 

(/) Ex parte Yale, 3 P. Wins. 24, n. 
But such discharge is personal, and will not 
reile\e the joint-debtor from liis liability. 
See 10 Anne, c. 15. s. 3. 

(//i) Parker v. Norton , G T. R. G95. 

(») Per Lord Ellenborough, Millen v. 
Whettenbury, 1 Camp. C. 428. 

(o) Hunter v. Potts, 4 T. R. 182. 13 al- 
lant ine v. Golding , Co. B. L. 499, 5th 
edit. A certificate iu England bars creditor 
in^Calcutta, although creditor had no no- 
tice. Edwards v. Ronald , Knapp’s C. 
269. SeeuSy where the remedy only is 
barred. Williams v. Jones , 11 East,»439. 

(p) Potter v. Brown, 5 East, 124. It 
seems that a certificate uuder a bank- 
ruptcy in England is so far a judgment in 
respect of foreign states, that it may be 


pleaded in bar to the action of foreign 

creditors. In re Odwin v. Forbes , 1 

Buck’s B. C. 57 f in tlie Cock-pit. And 
see in re Stein Co, 1 Rose’s B C. 402. 

(q) Smith v. Buchanan , 1 East, 6. 
Shall cross v. Hysart, 2 GI. & J. 87. Lewis 
\. Owen , 4 B. & A. 054. 

(r) See the ippealed provision, 5 G. 2, 
c. 30, s. 12, under which it was held that 
insuring in the lottery 9 not within that 
act ( Leiois v. Piercy, 1 H. B. 29) > nor 
the keeping a lottery-office. Ex parte 
Richardson , Co. B. L. 463, 5th edit. Seh 
N. P. 238). It was also held that the 
plaintiff must elect whether he would give 
evidence of one loss to the amount of 5 1>> 
or of several, to th£ amount of 100 7. 
Hughes v. Morley , Holt’s C. 520. A loss 
by gaming defeats a certificate, although 
the bankrupt on the sadte day wins more 
that he loses. Ex parte Newman , 3G1> nil. 
& J. 329. 
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pounds, or within one year next preceding his bankruptcy twe hundred 
pounds; or if he shall, within one year next preceding his Bankruptcy 
have lost two hundred pounds by any contract for the purchase or sale of 
any government or other stock, where such contract was not to be performed 
within one week after the contract, or where the stock bought or sold was 
not actually transferred or delivered in pursuance of such Contract, or shall 
after an act of bankruptcy committed, or in contemplation of bankruptcy, 
have destroyed, altered, mutilated or falsified, or caused to be destroyed, 
altered, mutilated, or falsified, any of his books, papers, writings or securi- 
ties, or made, or been privy to the making of any false or fraudulent entries 
in any book of account or other document, with intent to defraud his 
creditors, or shall have concealed j>roperty to the value of ten pounds 
or upwards; or if any person having proved a false debt under the commis- 
sion, such bankrupt being privy thereto («), or afterwards knowing the same, 
shall not have disclosed the same to his assignees within one month after 
such knowledge. 

So the plaintiff may show that it was obtained from one of the creditors 
under a promise from the bankrupt to pay him his whole debt (t). If the 
plaintiff adduce evidence to prove concealment to the value of 10 the 
defendant may show that the concealment was not wilful ( a ). By the stat. 
0(5. 4, c. 10, s. 127, by a certificate under a second commission the person only 
of the bankrupt is protected if his effects arc not sufficient to make a divi- 
dend of 15. s. in the pound. But this clause, when applicable, does not en- 
title a creditor to proceed against the bankrupt after a second certificate for 
a debt which he might have proved under the commission (o'). 


Previous to that statute it was sufficient in order to defeat a defence by 
a certificate under a second commission, to produce the former commission, 
certified as of record, an l the proceedings under it, to show that the bank- 
rupt submitted to it without proving the steps of the former bankruptcy 
in detail (y ) : where there had been no notice to produce the certificate, 
proof of the affidavit of conformity was held to he insufficient (a ) ; but after 
proof of such notice, it was held (before the late statute) to be sufficient to 
prove, by the solicitor under the commission, that he was employed by the 
defendant to obtain his certificate, and had no doubt, from the entries in his 
books, that it had been obtained ( b ). 

The person who had the possession of the former commission and proceed- 
ings was served with a subpma duces tecum to produce them (c). After 
such proof by the fdaintiff, it lay on the defendant affirmatively to prove 


Proof to 
defeat the 
certificate. 


(«) In order to prove this, the person 
who proved the false debt may be called 
as a witness, or the fact may be proved by 
presumptive or collateral evidence. JSd - 
mov stone v. Webb, 3 Esp, C. 204. 

(*) Phillips v. Dicas, 15 East, 248, 
under the stat. 5 G. 2, c. 30, s. 11, and 
now under the stat. 6 G. 4, c. 18, s. 132, 

(«) Cnthcart v. Blackwood , in Dora. 
Pro. 1765. 

(or) Bohertson v. Score, 3 B. & Ad. 338. 
The stat. does not apply to a bankrupt 
who has obtained his certificate under a 
subsequent commission after the statute 
had passed. Carcw r. Edwards , 4 B. & 
Ad. 351 • 


(y) Haviland v. Cooke , 5 T. R. 6G5. 
3 Esp. C. 195. 

(а) Graham v. Grill , 4 Camp. 282. 

(б) Henry v. Leigh , 3 Camp. 499. 

(c) It seems that the book at the Bank- 
rupt-offiefc, in which entries are made of 
the allowance of certificates by the Chan- 
cellor, is not secondary evidence of the 
allowance of the certificate ; for it ip not 
seen or referred to by the Chancellor, and 
the entries are not made* by any officer 
ofi the court appointed for that purpose. 
Henry v. Leigh, 3 Camp. 499. Bee the 
late statute. v 
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that lie haj paid 15 s. in the pound under the second commission (rf)? proof 
that it woiid probably produce so much was insufficient (e). 

Where the action was brought before a dividend had been made under 
the second commission, or the period had elapsed under the stat. 5 Geo. 2, 
c. SO, s. 37, it was held that the certificate would be no bar, if it were shown 
that it was not probable that the bankrupt would be able to pay 15 s. 
in the pound. 

So the plaintiff, under the 9 tat. 0 G. 4, c. 16, 9. 127, may show that the 
defendant has compounded with his creditors (f), or delivered to them his 
estate and effects, and been released by them (g). Where the defendant 
had compounded with his creditors, but afterwards, and before he became 
bankrupt, paid them the whole of their debt, and did not pay 15 s, in the 
pound under a subsequent commission, his certificate under it was held 
to he a bar ( h ) to a subsequent action. Under the same section the 
plaintiff' may also show that the bankrupt has been discharged under an 
act for the relief of ihsolvent debtors. 

The certificate is void if any one of the creditors, although without the 
privity of the bankrupt, was induced by money to sign the certificate (*). 

The plaintiff may also reply to the certificate by evidence of an ex- 
press promise by the bankrupt to pay the debt, and is not bound to 
declare specially on such subsequent promise (/<). But it seems that if 
the promise be special to pay when he is able, the plaintiff should prove 
his ability at the time of the action brought (/) ; and the promise is not 
binding unless it be precise and positive ( m ), and in writing (»). 

* A promise made by a -bankrupt before he has obtained his certificate will 
revive the debt, although the certificate be obtained afterwards (o). A mere 
admission of the debt is insufficient (/>), though accompanied by an unac- 
cepted offer to pay the debt by instalments^). 

A bankrupt sued by his surety, who paid the debt subsequently to the 


(d) Gregory x. Merton, 3 Esp. C. 105. 

(e) Coverlet/ v. Morhy, 16 East, ‘2*25; 
and qu. whether the actual payment of 15*. 
in the pound be not a condition precedent.. 
Bee the judgment of lhiy ley, J. ; and sec 
Jclfi t v. Mallard, 1 lb & P. 467. 

(jf) Such a clause, it has been held, 
under the stat. 5 G. 2, c. 30, s. 37, doe-* 
not contemplute limited compositions with 
part of a trader’s creditors, but general 
ones only, such as would admit all credi- 
tors, of whatsoever description. Norton v. 
Shakespeare , 15 East, fill). See Slaughter 
v. Cheyne, 1 M. & S. 182. 

(g) Jeffs v. Mallard , 1 B. & P. 4G7. 

(h) Mead v. Sewer by, 3 M. & 8. 78. 

(i) Holland v. Palmer, 1 P. 05. 
(A) William* v. JJydv, Peake’s C. 08. 

Truman v. Fenton , Cowp. 548 ; but see 
Penn v. Bennett , 4 Cam]). 200. Leapet' v. 
Tatton, 16 East, 420. 

(0 Besf&rd v. Saunders, 2 H. B. 116. 
Qu. whether payment of interest after 
bankruptcy, on a bond for the payment of 
money forfeited before bankruptcy, will 
render the baukrupt liable on the bond. 
A (sop v. Brown, Doug. 191* Scmble , not. 


(»0 Lynbury v. Weight man, 5 Ksp. C. 
198, where the bankrupt suid that his 
effects would pay 20*. in the pound, ami 
that he would pay every body, it was held 
that he was not bound. 

(«) By the stat. 0 G. 4, c. 16, s. 131, no 
baukrupt after being discharged by a eir- 
tificate shall be liable to pay any debt, See., 
discharged by such certificate upon any 
promise made after the suing out of the 
commission, unless it be in writing, signed 
by the bankrupt, or by some person autho- 
rized by him. — But the plaintiff in such 
case need not declare special ly. I Vi Warns 
v. Myde, Peake’s C. 68. Bussell v. Hard- 
man, Ibid. The initial of the defendant’s 
surname is not a signature within the 
statute. Hubert v. Moreau, 2 C. & P. 
528 . 

(o) Roberts v. Morgan , 2 Esp. 0. 736. 
And see Ernst v. Sciaccaluya , Cowp. 
527. 

( p ) Fleming v. Hague , 1 Starkie's C. 
370. Bailey v. Billon, 2 Burr. 730. Bed- 
ford v. Saunders, 2 II. B. 116. Alsop v. 
Brown, Doug. 182. 

(q) Ibid \ 
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bankruptcy, cannot avail* himself of bis certificate without having specially 
pleaded it (r). . f # 

By the stat. 6 Geo, 4, & 16, s. 59, the proving by a creditor under the 
commission is an election by him not to sue at law ; but it seems that such 
an election canitot either be pleaded or given in evidence in bar of the 
action ( s ). , , % 

The stat, 6 Geo. 4, c. 16, s.75, enacts, that where any bankrupt is entitled Discharge 
to any lease or agreement for a lease, if the assignees accept the same, lie f rom lease 
shall not be liable to pay any rent accruing after the date of the commission, 
or to be sued in respect of any subsequent non-observance of tl*n conditions, nocs. 
covenants, and agreements therein contained ; and if the assignees decline 
the same, shall not be liable in case lie deliver up such lease or agreement 
to the lessor or person agreeing to grant such lease, within fourteen days 
after notice that the assignees have declined (<). 

(r) Under the stat. 49 Geo. ‘5, c. 121, \ allied, ami t he difference between that 

s. 8; for that statute discharged the bank- and the former vahfiit ion paid by the lessor 

rupt, having his certificate, of all such do- or lessee, as it was greater or less thou the 

mauds, at the suit of every such person, in former, the lessee becoming bankrupt, liis 

like manner to all intents and purposes ti« assignees repudiate the lease, and the 

if such person had been u creditor before lessor declines to pay the diiferenee, the 
the bankruptcy Sfedman v. Martin - assignees may (after demand and refusal), 
nant, 12 East, 604. The stat. 6 Geo. 4, e. iceover the value in trover. Fairhum v. 

10, s. 121, discharges a certificated hank- East wood, (1 M. W. 679; and see Kea r- 

mpt from all claims pro\ cable under the sey v. Cam fairs, 2 1$. & Ad. 710. 
conn ui>t> ion. ( t ) The statute does not apply to a lessee 

(a) The proving a debt unde r the com- and his assignees of a lease. Taylor \, 
mission is no dell nee to an action at law Young, 6 1$. &c A. 521, under flic statute 

for the same debt ; and the election of the 4‘J G. 51, e. l*4t. by the clause 6 G. 4* 

creditor under the ^tut. 40 Geo. 5), c. 121, e. 10, s. 75, assignees may be compelled to 

s. 14, is confined to the debt actually elect and to delh or up the lease if they do- 

proved, and does not extend to distinct cliue to accept it. Where the lessee 

debts, though tyusdi m gnu ris, and due at covenanted not to assign, became hank rupt, 

the same time. Harley v. Greenwood , 5 and after acceptance of the lease lie came 

H. & A. 1)5. Watson v. Mvdtx, 1 H. Ac in again ns assignee’, it was held that he 

A, 121 ; mid see Bridget v. Mills, 4. Bing. was discharged. See Doe v. Smith, 5 

19. Hut see Herd v. Soirvrhy , 3 M. Ac S. Taunt. 795, as to proof of aoeoptuncc, vide 

78. So it w as held that the statute did supra, 1511. The chancellor has no autho- 

not exclude a creditor who had proved a rity to decide whether the assignees have 

joint debt under a commission against one elected or not ; it is a question of fact for 

from suing the rest. Heath v. Hall, 4 a jury. Ex parte Quantoeh, Buck. 180. 

Taunt. 626. See also Young \. Glass, 16 It has been held, that the mere advertising 

East, 252. So it was held that the a lease for sale, without taking possession, 

drawer of a bill of exchange, who had paid and without stating themselves to be the 

the amount to the holder, after a comm is- owners or possessors, did not amount to 

sion of bankruptcy ugaiiiBt the uceeptor, an assent. Turner v. ltichardson, 7 

might sue the acccptor # before he had ob- East, 865. But if a bidder had been ac- 
tuated his certificate, and arrest him on the cepted, and a deposit received, it would 

hill, although the holder had proved the have been evidence of an acceptance, 

hill under the commission. Mead's, lit a- Hastings v. Wilson, 1 Holt's C. 260. 

ham, 6 M. & S. 91. A bankrupt lessee is Where they allowed the bankrupt’s goods 

discharged by the statute, not only from to remain oil the premises nearly a twelvo- 

the lease, hut from all covenants to be per- month, and thou to avoid a distress paid 

i\ >rmed as lessee. Kearsey v. Carstairs, the rent, but hi formed the landlord that 

2 B. & Ad. 710. But the statute docs they did not mean to take the louse unless 

not put an end to the lease, but merely it could be advantageously disposed of, 

discharges the bankrupt from payment and afterwards put it up to sale, when 

of rent or observance of the covenants. there was no bidder, and omitted to rc- 

Manning v. Flight, 3 B. Sc Ad. 211. turn the key for near four months after- 

The bankruptcy of the lessee docs not dis- wards, but never took possession, Lord 

charge a surety on a bond for the perforin- Ellenborough held that they were not 

ance of covenants in a lease. Inglis v. liable. Wheeler v. Bramah, 3 Camp. 

APBougall, 1 Moore, 190. Lease of a mill, 5340. So though they have released au 

with covenants 4hat on the determination under-tenant of the lessees. Hill v. 

of the lease, the machinery bhoukl be again Dobie, 8 Taunt. 625. 
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IV. Upon an indictment against a bankrupt for 0 felonious- etnbezzls- 
ment of hi 9 effects, &c , the steps of Ins bttnkrtfjptey must be atrlctly 
proved (u) 

Where the petitioning creditor’s debt was alleged to be dua to A . JB. and 
C , surviving executors of the last will and testament of 2> , after proof that 
A B and C wqfe the executors, and were directed by the will to carry on 
the business, it was held to be necessary to prove that they all acted m dis- 
charge of the trust (g ) 

An allegation, that the commission issued under the great seal of Great 
Britain, is prove d by cvidc nee of an instrument issued under the great seal 
of the United Kingdom of Great Britain and Lrelaiul(y) 

Upon an indictment agali st a bankrupt for perjury, alleged to have been 
committed in his examination before the commissioners, it was held to be 
ne< essary to prove thi bankruptcy in stru t d< tail, and that the declaration 
of his bankruptcy by the commission! rs was not sufficient (z) , for if he was 
not almnkiupt at tile tune, the commission! is had no jurisdiction to adnu- 
mste r an oatli and examine him r lhe case of a person who makes a deposi- 
tion, on winch the judgment of flic commissioners is to be founded, as to 
the bankrupt! y itself, falls unde r a clifftre lit t onsieleration , the perjury may 
consist in the f else ly swearing that the part} was a bankiupt, so that if it 
were necessary to prove the bankrupt! the peijure d party could not be 
punished at all In such a i isc the offence of perjury sec ms to be complete, 
independt ntly of the epic stion of bankiuptc), for a false oath is taken before 
commissioners duly uutliori/c d to admmistei the oath (a) 

lhe indictment agnttist a bankrupt, on j Geo 2, e 30, lor not making 
a full and true disclosiut, Ac , stated a notice requiring him ptrsonalltj to 
opptar, Kc , ace ending to tlu scveril statutes then in force concerning 
bankrupts, and pirticululy the st itute pissed in the 5th Geo 2, stating 
its title, but upon the notic e being produced it st t forth the title of the 
40th Geo 3 hehl th it tlu vaunmi w is fatal It seems also, that the avci- 
inent of pusonal vnnt of tht not in should state whcthei the pait) w is 
at large or in puson, the statute pointing out modts of servu e in each 
ease (ft) 

V. It is au inveterate uml mint is il ruli , that the bankrupt himself (e) is 
not a compi tent witm ss to prove unj fiet to support or impeach the com- 
mission, cither on an issue to ti\ the bankruptcy, or in an action by the 
nssigm e s to rc< ov e r a debt due to tht estate, even though he shall have 
obtained his certificate, and have ultased the assignees, for he is nite- 


(u) Sec tin form of the indie tinent, and 
the iiectssuiv allegation's ( himinai 
Pi fadings, and sec tlu stat (> Cu o 4, 
t 10, s 113 

(x) R v Bamcs, 1 Markie s ( 24 1 
(f/> It v Ballot J, 1 Taunt 71 
(r) It v JPunJion, 3 Camp 00, cor 
File nhorough, C J 

(a) H v Raphael , cor Abbott, T 
Devon Spring Assizt . 1818, Manning’s 
Index, 2d edit 232 , where it is stated to 
have been ruled, that on an indictment 
against a third person examined before the 
commissioners, their declaration that the 
party is a bankrupt is suflicn nt It 19 not 
stated whether the examination in this 


e ist was preparatory or subsequent to the 
adjudic it ion 

(ft) R v Ban aston, 1 Govv C 210 
M he re the b inkrupt elid not surrende r, 
being detained m puson, it was held, that 
lie was not bound to apply to the commis- 
sioners to be brought up to surrender, nor 
to the chancellor to enlarge the time, al- 
t hough he was pm llegeel so to do and the 
omitting to take those steps could not 
make him guiltv of felony, under the G G 
4, c 10, ss 113 119. R. v Mitchell, 4 
C & P 251. 

(c) Neither can his wife be examined 
for that purpose Ex paite Joint*, 1 P. 
Urns 611 , 12 \ in Ab 11, pi 28 
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vested i& tfre cetfi Iflcftp" vtftiifilxia founded upon the bankruptcy (d). And it 
makcs np di wh^her the question be asked upon an examination in 
.chief, or upon his ptoss Oxan^nation (e ) ; neither can he be asked’questioris 
with a, view establish aq antecedent act of bankruptcy (/), or to explain 
an act relied t p5 by^tfie adversary as an act of bankruptcy^). Accordingly, 
upon the 4rial of v issues Out of Chancery, to try whether Herbert and 
Ryton Were bankrupts*; $nd whether tliey owed the petitioning creditor 100/., 
Ryttmfvrho had ^obtained his certificate, was produced to prove the debt ; 
but llyder, C. J. was of opinion that he was not competent to prove that 
he apd Herbert were jointly indebted to the petitioning creditor, or that 
they wer$ partners, or that Herbert was a bankrupt, since each of those 
facts tended to support the commission ; and if that were not good the certi- 
ficate would become bad (h). Neither can he be examined to explain an 
equivocal act of bankruptcy (/.). But the rule is restricted to evidence 
affirming or disaffirming the bankruptcy. He is competent, in an action 
by the assignees against a creditor who has levied undjpr an execution, to 
prove the defendant’s knowledge of liis insolvency (j). 

An uncertijicated bankrupt is not a competent witness in actions by the 
assignees, for lie is interested in procuring funds (A) for the discharge of lii$ 
debts ; but he is a competent witness against the assignees to diminish the 


(d) Field v. Curtis, 2 Str. 820. Flower 
v. Herbert , 2 II. A B. 270. Chapman v. 
Gardiner , 2 II. B. 270, n. E wens v. 
Gold, B. N. P. 41. In Oxludv v. iVr- 
chard, 1 lisp. C. 287, it was held that the 
bankrupt was competent to explain a 
doubtful act of bankruptcy. But this was 
overruled in Ttabbett v. Gurnet/, 1 Monta- 
gue, 480, and is contrary to Chapman v. 
Gardiner, 2 II. B. 270. Qu. whether 
this rule is not to be regarded, in some in- 
stances at least, as a rule of policy rather 
than as a rule founded on the ordinary 
principle of exclusion on the score of in- 
terest; where, for instance, the bankrupt 
has obtained his certificate, and released 
his assignees, he has no immediate interest 
in the event of an action brought by the 
assignees, for the result would not affect 
his certificate. Sec Christian’s B. L. 444, 
2 edit. Finns v. Tetley , I M‘Clell. & 
Y. 307. Raymond, C. J. admitted a bank- 
rupt to give evidence as to the time of an 
act of bankruptcy, although he refused 
him as a witness to prove the act, 12 Vin. 
Ah. 11, pi. 28. 

(e) Elsom v. Hailey , Sitt. after Mich. 
T. 60 Geo. 3, cor. Lawrence, J. 1 Sol. N. 
V . 271. Uinns v. Tcttey , 1 M'Clell. & Y. 
307. * 

(f) Wyatt v. Wilkinson , 6 Esp. C. 
187. 

( g ) Sayer v. Garnett , 7 Bing. 103. 

(//) Floieer v. Herbert , cited 2 II. B. 

279 ; and see Cross v. Foq, Ibid. * 

(i) Hoffman v. Pitt , 6 Esp. C. 22. 
Sayer v. Gamctty 7 Bing. 1^3. 

(j) JReed*v. James, ! Starkie’s C. 134. 
It is necessary, however, that he should 
have obtained his certificate, and released 
his assignees. % 

(A) Rennet v. Grccmcollers , Peake’s 


C. 3. Evans v. Gold, B. N. P. 41. Lang- 
den v. Walker , Cowp. 70. Butler v. Cooke , 
Ibid. In an-action to recover money paid 
to a creditor out of voluntary preference, 
it was lichl that the wife of the bankrupt 
was a competent witness for the assignees, 
on the ground of indifference, since, if the 
assignees reeovered, the defendants would 
recover to the same amount under the com- 
mission. Jourdaine v. Lejevre, 1 Esp. C. 
(}(}, cor . Lil. Kenyon. But see h{fra, 
134 (p). In an action by the assignees of 
a bankrupt for money had and received 
to their use, the wife of the bankrupt 
is not competent to prove the payment 
of a sum of money to the defendant by 
the bankrupt, after the bankruptcy, for 
malt supplied before the bankruptcy, 
although the bankrupt has released his 
assignees, he not having obtained his cer- 
tificate. The objection, however, is riot 
that if the plaintiff failed the costs of the 
suit would be paid out of the estate, and 
so diminish the general fijnd ; because that 
is not a certain itecessary legal conse- 
quence, but is to depend on the judgment 
of the commissioners ; the main ground of 
objection is, that the bankrupt has an 
interest in the assignees recovering the 
amount claimed, and that there not being 
yet a definite surplus, it is not a releasable 
interest. And although it was suggested, 
that if the assignees recovered the amount 
claimed, the creditor would recover for 
his demand against the uricertiflcated bank- 
rupt, yet this is not a countervailing inte- 
rest; for the liability of the bankrupt is 
not the result of the present action ; a ver- 
dict for the plaintiff would not create or 
forward his liability to the creditor, nor 
would the verdict be evidence of it. Nei- 
ther, as it seems, would a verdict against 


Compe- 
tency of 
Bankrupt. 
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fupd (I). Neither would he be a competent witness far his surety in a joint 
bond to yljppve payment, where the obligees had made their election to prove 
under the commission (*»)) for the plaintiffs, if defeated, could no longer 
sufe him ; but if they succeeded, lie Would be* liable to his surety. 

But he is a competent witness fqr a defendant, Jm surety (thejacceptor 
of an accommc^lation bill), who has released him in the usual form, for the 
defendant cannot prove against his estate (w). * 

Upon an action against the assignee of a bankrupt to recover the penalty 
upon an usurious loan^pf money to the bankrupt, it was held that the latter, 
who had not obtained his certificate, or repaid the money, was i$ot a com- ; 
petent witness to prove the offence, although he was ready to.release to the 
assignee all benefit which might arise from the discharge of that debt in ' 
particular, and also all claim to surplus and allowance (o), and although 
the defendant had proved under the commission ; because (as it was said) 
the creditor might still bring an action at law, and arrest the bankrui^t for 
the whole of the debt. But now, by the stat.^j* G. 4, c. 1C, 8. 50, the cre- 
ditor aft<^ proving the debt could not afterwards in such a case sue the 
bankrupt; and even if he could, yet, as the verdict would not be evidence 
far the bankrupt in an action afterwards brought by the assignee, it seems 
that he would not be an incompetent witness on that ground ( p ). 

OrtiPi- A certificated bankrupt having released his surplus and allowance to 

rated the assignees, or executed a general release to them, is a competent wit- 

Ibmkrupt. nes8 j n actions by the assignees to increase the divisible fund/ for jxe is 
no longer interested in the amount (</). In such case he is competent to 
identify the proceedings under the commission, to cstjjblith them in evidence 
for the assignees (/•); yet it has bedfo held that he is not in such case a com- 
petent^wituess for his assignees against the Crown («). But a certificated 
bankrupt under a second commission is not competent for the assignees, 
unless he has paid lf>,v. in the pound under that commission ft). 

A certificated bankrupt who has released his assignees is stiH incom- 
petent to be *ii witness for the assignees, if it appear that he lifts done any 

m * 1 - 

the assignees relieve him from liability to could not be considered an accommodation 

the creditor; it ‘would be no answer to bill, and therefore there was no implied 

v »ay, that lie ha<t keen already paid ; the undertaking to indemnify the acceptor, and 

answer would be, that it was the money of the bankrupt, therefore, was a competent 

the assignees. Williams v. Williams , (5 witness for him, Dagnall v. Andrews, 7 

Jft&W. 17$ ' Bing. 217. 

(/) Langdon v. Walker, cited Oowp. *0. (a) Masters v. Drayton , 2 T. R. 407. 

BuMve v. Cooke , Ibid. (p) Sco tit. Interest. 

(m) Toivnend y. Downing, 14 Enst,5(>5. (y) Nares v. $nxby, cited 2 T. R. 407. 

(n) Garticri0t v. Williams, 2 Star kit’s See Carlisle v. Eady , I C. 6c P. 234. lie 

C. 340, See Vol. I. tit. Interest, and may, it seems, show bis certificate, and re- 

helbw, tit* BlMi OF Exchange. The lease by oral evidence on the voir dire . 

draper and acceptor of a bill having had Carlisle v. Eady, 1 V, & P. Wnnd- 

mutual dealings, were in ignorance of the less v. Cawthomcfb I & M. 321. But see 

state of the account, which was in fact in A Goodhay v. Henry, M. & M. 319; ib. 121- 

favour of the acceptor (the defendant) ; and , (r) Morgan v. Pryor , 2 B. & C. 14. 

before the bill became due, the drawer had (s) Cmaford v. The Attorney-general , 

iM'Corac insolvent, and, whilst avoiding other Price, 5. 

creditors, i^pon being pressed by the plaint iff, (t) Kennet v. Greenioollers , Peake’s 

u creditor, indorsed the bill to liim after an 0. 3. It bankrupt who, having* obtained 

act of bankruptcy, upon wliicli a cominis- his certificate, takes the benefit of an In-* 

siomwas afterwards s«cd out; the bank- solvent Act, jg>d then releases his assignees 

Tupt havirfg been called, and tlie Judge under the commission, is not competent 

having directed the jury to say whether, witness for those /BsigneeJ, fcr he xould 

under the circumstances, thd transfer was not bind the assignees of his estate under 

a bm& jbte transfer, they found for the the Insolvent Act;, P.r Bay ley, j.,* York 

* defendant; it was liety, that such a bill Lent Ass. 1$2(V * 
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act which avoids the certificate, for th£h his future effects remain liable. Certificated^ 
And therefore, in an aetioh by an assignee to recover mofiey losfby the 
bankrupt at play, he is not as* competent 'witness for the plaintiff^ ti). But tency. 
even in such a case he may | te rendered competent by releases from a]pl his 5 
creditors and his assignees (&)• And where such a release was executed ayear 
after the^issuing the* commission, by all the creditors who had proved under 
the commission, it wa* held that the release was sufficient. H 

Though he has pleaded his certificate he is not, it is said, a competent 
witness for a co-defendant (y). Otherwise if as to him a noUe*pro8equi has 
been entemd (z). 

It has bgdn said, that if in an action by assignees the defendant calls the 
bankrupt as a witness, he waives all objections to his competency, and he 
may then be cross-examined as to the requisites of bankruptcy j[«). 

Where the assignees sought to recover money paid to* a creditor by* way 
of voluntary preference, it was held that the wife of the bankrupt was a 
competent witness for the plaintiffs, on the ground that slrt; stood indifferent 
ill point of interest (fi); since, if the assignees recovered the amount, it 
would be proved under the commission by the creditor. This decision, 
however, seems to be questionable, since it is obvious that unless the estate 
be sufficient to pay 20$. in the pound, the dividend to the rest would ^ 
diminished by allowing any one creditor liis whole debt ; and sb would the 
allowance to the bankrupt. ' * 

A petitioning creditor is in general incompeteqf to support the cominis- Creditors, 
sion (c), since he enters into* a bond to the Chancellor, conditioned to 
establish the facts bn which the com mission depends, and to cause it to be 
effectually executed ; but he is competent' to cut it down ( d ). 

A creditor is in general an incompetent witness to increase the esfllte (c). 

It has been doubted whether he is not competent where he has not proved 
his debt under the commission (f ). But it seems to be now held that he 
is incompetent in all cases, so long us he regains ft creditor, whether he 
has or has not proved liis debt, and whether an action be brought by the 
assignees to recover a debt, or the question be tried on an issue, for a cre- 
ditor has an interest in the preferable remedy for recovering his debt under 
the commission (^r). But he is a competent witness for the 'assignees after, 

(w) Carter v. Abbott , 1 B. & C. 444. bom, 1 Rose, 287. 392. So if being a cre- 

(a?) Itikd. ditor under a first cpmmissiop, the hank- 

( y ) Haven v. Dunning , 3 Esp. C. 25. rupt, before his certificate, promises fiiN 

Hi timet t v. Bradley , 1 Moore, 332 ; Peake's paymenrj he is not competent to support a 

L. E. Append. 87. Currie Child, 3 Camp. second commission. Jtobertn v. Morgan, 

283. • 2Esp. C. 736. But now wag the stat. GO. 4, 

(z) M ( Iver v. Humble, 16 East, 171. c. 165, as to promises made by tlfe bank- 

(a) Fletcher and another v. Wood mass, rupt. Where parties claiming debts were 

Bel. N. P. 253. summoned to attend for examination* befo ro 

(b) J ourdaine v. Lcjjevre , 1 Esp. C. 66. cogunissioners, held that they were not to 

(c) Green y* Jones, w Camp. 411. Heed be deemed “ witnesses” wit hin the 6 G. 4, 

v. James , 1 Starkie’s C. 136. ^c. 16, s. 20, to entitle them to an auxiliary 

(d) Per Lord Ellenborough, 2 Camp. R. ^commission for their examination, Ex 
411. Lloyd v. Stretton , 1 Starki$fe C. 40. parte Ki^by, 1 Mont. & M. 440. 

In an action against a sheriff, for a false (f ) Williams v. Stevens, 2 Camp. 300. 

return to a ft* fa,, the defence teing the (y) Ex parte MalhihAn re Adams, car. 

bankruptcy of the debtor/ the petitioning Gibbs, C. J. Sitt. aftarHil. Term, 1814, 

creditor is, it seems, a competent witness. 2 Christian's B. L. 453. 3 Camp* 645. Bee 

Wright v. Lainson, ty. 739. Ex parte Osborn, 2 Vas. Bennies, til ; 

t ( 0) * Eqgleshgsn v. Haines, 12 Vin. 11. 1 Rose, 377. 392 ; Croohe v. Edwards, 

Ambmse vfr CUndon, 1 %2l T. Hardw. 267. 2 Starkie’s C^302 ; In re Goidd, 2 Schoales 

KoopeSY. Chapman , Peake’s C.19. Adams Sc Lefroy, 1 16, per Lord Eedesdale ; c&ntfa, 

v. Malkin, 3 Camjl 584. Croohe v. Ed - WiUiams v. Stevens , 2 Camp.*, 304. "Where 

wards , 2 Stacie’s C. 362. * Ess parte Os- the adjudication #us founded upon the 

VOX., n. * O V 
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lie has assigned his debt (ft). rife is not a competent witness ufcon *aA 
issue to |try whether the bankrupt has lost more than 5/. at one; sitting Ay 
gfaming (2); lie would be entitled to a share of* the bankrupt's allowance 
forfeited by the gaming. A creditor who has assigned his debt, although by 
parol only, is cotnpetent (A). It was held that he was ex necessitate compe- 
tent to prove act of bankruptcy under the stat. 4 Geo! 3 c. 33 (^). ' 

In an action by a creditor against the defendant for inducing him by 
misrepresentations to trust a bankrupt, another creditor of the bankrupt is 
a competent witness fcr the plaintiff for a recovery by the plaintiff would 
not discharge his claim on the bankrupt's estate (?$). A release by a 
creditor to the assignees is sufficient, without a release to the bapkyupt (n). 
A creditor is competent to negative the petitioning creditor's debt (o). 
An assignee is a competent witness in actions relating to tbp bankrupt's 
estate, where he is not a party, for as assignee he is a mere trustee ( p ). 

A commissioner called to support the commission under which he bad 
acted was allowed to be examined (q)> 

Where the act of bankruptcy consists in the execution of a deed by the 
bankrupt, the Chancellor will order the person who has the possession of 
it to attend before the commissioners (r). If the petitioning creditor be 
Wiled by the assignees, merely for the purpose of producing a promissory 
note on which the debt is founded, be is not liable to be cross-examined by 
the defendant ( s ). After the death of a witness liis examination entered of 
record 19 evidence unde* the stat. 5 Geo. 2, c. 30, s. 41 (f). A deposition 


examination of a party, a creditor, who at 
the time stated he did not consider himself 
a creditor, and should make no claim, the 
court refused to supersede the commission. 
Ex parte Hills , 1 Mont. & M. 272. And 
see King v. Bulloch , 1 Tuunt. 78. 

(h) Granger x. Tudor, Bl. 1272. Where 
a creditor had sold his debt, held that he 
was a competent witness to support the 
Jiat. Pulling v. Meredith, tt C. & 1\ 703. 

(#) Shull Icioorth v. Bravo, £tr. 507. 

(A) ilyath v. Half, 4 Taunt. 320. Gran- 
ger v. Furlong, 2 Bl. R. 1273. 

(1) Which adjudges a member of parlia- 
ment to bo a bankrupt who docs not pay 
Or secure tiie debt, as prescribed by the 
statute, wiUiin two months nftet personal 
service of summons. Per Ld. Eldon, O. 
Ex parte Harcourt, 1 Rose's B. (' 203. 
and now see thfe stat. 0 G, 4, c. 14. s. 10. 

(w) Burton v. Loyd, 3 Esp. C. 207. 

(tif Ambrose v. C tendon, C. T. II. 207. 
Koojtes v. Chapman, per Ld. Kefljyon, 
Peake’s C. IB; and he is competent to 
prove the act of bankruptcy, although the 
bankrupt be plaintiff in the action. Ibidfc 
And see Sinclair v. Stevenson) 1 C. & P. 
582. ^ . 

(o) In re Cadd, 2 Sell. & Lef. 116. 

(p) In an action by an execution cre- 
ditor of the bankrupt against a sheriff for 
a false return to 4 writ of fieri facias, it 
was held, that an assignee who had released 
lpis claims on the bankrupt^ estate, was a 
competent witness to establish an antece- 
dent bankruptcy Tomlinson y. withes, 
SB.&B. 387. 


(q) Croohe v. Edwards, 2 Starkie's C. 
302, the objections were that he had re- 
ceived fees and would be liable to an action 
of trespass in ease the commissioners were 
to be questioned. Ld. Ellenborough observ- 
ed, that he would not be called on to return 
the fees, Ihut said that he would not then 
pronounce upon the question. It has been 
observed on this qusc, that the inti rest of 
the witness in future fees was not noticed. 

(r) Ex parte Treacher, 1 Buck's B. C. 
17 ; and now see the stat. 0 G. 4, c. 16, 
s. 24. 

(?) Heed v. James , 1 Starkie’s C. 136. 
Qu. whether lie is compellable by a court 
of law to produce the document. Ib . 

(/) See Jansen v. Wilson, Dougl. 257. 
The statute directs that the Chancellor 
shall appoint a r proper person to enter the 
proceedings of i coord. An examined copy 
of a record mo made would therefore be 
evidence. The provisions of this statute, 
us to recording proceedings, are confirmed 
by the stut. 6 G. 4, c. 10, s. 95. See fur- 
ther as to Enrolment. Ex parte liobson, 
Ambler, 180. The commissioners have no 
estate given them in the bankrupt's real 
property, but only a power to be executed 
bv deed indeuted and enrolled. Perry v. 
Bowers, T. Jones, 196. The enrolment 
has no relation to the date of the deed# 
Elliot v. J&miby, $2 Mad. 3. Bennett v. 
Gaudy, Carth, 17§ j 1 Vent. 360. A writ 
of supersedeas 4® ’evidence that a commis- 
sion issued on tjie da/ mentioned in the 
writ. Gervis v. *Gr&nd Western Canal 
Compart g# 5M.&8* 76. < * 
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!bm% made "by a very old wifeless mi % be read to him in order to refresh 
bis mehtory (u). " 

- *A declaration by a petitioning creditor since deceased, made after the Declare- 
commission, is ndt*evidenc# against the assignees upon an issue to try tiens. 
whether the commission was concerted between the petitioning creditor, the 
bankrupt, *and the* attorney (#)*- 

* In an action oft a p$t>i|dssory note against three partners, one ot whom 
pleaded hla bankruptcy, and proved it on the trial, the court would not 
%llow a verdict to be taken for him pending the trial, fe> enable him to prove 
an alteration in th^^ote to defeat the action (y). 

The efcastninifcion of a party before the commissioners is evidence against 
him, although the whole of it was not taken down, having been signed by 
hhn after it had been read over to him ( z ). 

A declaration by a bankrupt before his bankruptcy as to his acts or pro- 
perty is evidence against his assignees (a), and such evidence is adducible 
although the bankrupt himself has been called and examined (//). 

Where the defence was that goods had been delivered in payment of an 
antecedent debt, and that the payment was protected by the 82d clause in 
the Bankrupt Act, and it was contended by the plaintiffs that such delivery 
was by way of fraudulent preference, and was not a bond, Jide payment 
under that clause, Lord Denman admitted evidence of declarations by the 
trader on his arrest at the suit of the defendants after the delivery of the 
goods, and after primd facie evidence of an act of bankruptcy committed 
previous to the delivery, in order to show that the delivery was Under pres- 
sure. The plaintiff had a verdict (c*). * 

For the evidence in an action of covenant by or against the assignee of a 
bankrupt, see tit. Covenant. 

BARGAIN AND SALE. Vide Index, Vol. I* 

BARON AND FEME. See HUSBAND AND WIFE. 

BARRATRY. See POLICY OF INSURANCE. 

BARRATRY. 

Upon an indictment for this offence, the prosecutor must give the de- 
fendant notice before the trial of the particular instances of burratry 
intended to be proved *(d). 

BARRISTER. See CONFIDENTIAL COMMUNICATION- 


(n) Vaughan y. Martin , 1 Esp. C. 440. 
(a?) Harwood v. Key*, l R. U M. 204. 
In answer to the cases of JD&wden v. 
Fowle , 4 Camp 38, Young v. Smith , 6. 
Esp. C. 121, Pattoson, J. observed, that the 
latter were loosely stated, and that the de- 
clarations must have been made before the 
commission, and that the former was pro- 
# bably decided by Mr. J. Dam pier on the 
principle of the petitioning creditor’s hav- 
ing indemnified the sheriff. 

(y) Currie v. CTiild , 3 Camp. 283. 

(s) Mdtoard v. Fgrbes, 4 172. 


(a) Supra , II. 20. 104. 

& (ft) v. Shackle *, cor . Parke, B. 

*York spring assizes, 1835, where In an * 
action by the. assignees to recover deeds, 
the property of the bankrupt before his 
bankruptcy, which were alleged to have 
been deposited by way of lien, a declara- 
tion by the bankrupt before his bankruptcy 
was admitted, although me bankrupt had 
been called bj^the plaintiffs. 

(c) Dixon, v. Sander gon, York Spring 
Assizes, 1830. * 

*Xdf&Mod. 18-, IT. R. 764. 

o 3 
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* 

BASTARDY (e)* 

The law, in its anxiety to protect the rights 6f children bonrof women 
in a state of wedlock, presumes their legitimacy, unless the contrary be 
satisfactorily established by those who deny it. It has indeed, in some 
instances, been held that the presumption of legitimacy from non-access 
could not be overcome by any proof less than that of the absence of the 
husband beyond seas previous to and during the whole time of gestation ( f ). 
But it seems to be now settled, that If such non-access be proved as plainly 
shows that the husband could not in the course of nature have been the 
father of the child, the proof will suffice to bastardize the child ((f ) ; as, 
where it is proved that the husband bad no access for more than two years 
previous to the birth of the child, until about a fortnight previous to the 
birth (A). 


(r) Where the issue is upon the general 
bastardy of a party to an action, whether 
real or personal, depending on the validity 
of the marriage of the parents, the trial is 
by the oortiticate of the ordinary, (2 Roll. 
684, 1. 36. 58G. I. 7. 20. 3 Leo. 11). And 
as the certificate is peremptory , provided 
judgment be afterwards given, or the party 
alleging bastardy be nonsuited, proclama- 
tions are to be made in the court and in 
Chancery, in order that all persons may 
have notice to attend* the bishop (9 Hen. 
0. 11.) Hut where bastardy is alleged on 
special grounds not involving the marriage 
(2 Roll. 68(1. 3 Leo. 11,) or where general 
bastardy is not directly in issue (Ibid.) as 
in an action for culling the plaintiff a bas- 
tard, where the defendant justifies (2 Rol. 
680. Hob. I/O,) or where the party al- 
leged to ho u bastard is a stmnger, is 
dead, .or is an infant, or if the issue arise 
on a plea in abatement, the issue is to he 
tried by the eountry ; and the reason of 
this is, that the certificate of the ordinary 
would be peremptory, and in such instance's 
the party or his representatives ought not 
to be concluded. 8ee 2 Com. 684. Com. 
Big. tit. Dastard, [D J 2. For decisions 
depending on the effect of a foreign mar- 
riage, see tit. II elk. M Aim i An n. 

PRDIGKKK. 

An ^inborn illegitimate may take by par- 
ticular description before its birth. Daw- 
son v. Dawson, 0 Mad. 292. 

The testator being at the date q£ the 
will married, and having no legitimate 
children, after providing for his wife, and 
devising certain premises to A. L. for 1ifd$ 
gave certain lands, upon trust, for the 
children which he might have by A, L., 
and living at hii decease or born within 
six months after ; upon the death of his 
wife he duly republished his will, and upon 
clear proof of his having acknowledged and 
treated the children of A . L . as his own, 
and that they had acquir& the character 
of reputed children, held that they took 
an estate 4 under such devise. Adam v. 
Wilkinson 9 12 Pri. 471 ; affirming the 


decree in the court below. 1 Ves. & B. 
422. 

An order of filiation not expressly ////- 
judging the defendant to be the father, 
but only that the Court was satisfied of 
that fact, was held to be sufficient ; so the 
stuting generally the child to be charge- 
able, by reason of the mother’s inability, 
without going on to state the circum- 
stances. It. v. Lewis , 1 Perr.& D. 112. 

An order of filiation at sessions upon 
the evidence of the* mother, and corrobo- 
ration thereof, not stating it to be in some 
material particular, was held to be bad. 
Reg. v. Read, 1 Pcrr. & D. 413. 

- (/) 4 Vin. Ah 21, [B.] pi. 3, 4, 6, & G. 

(g) Pend re U v. Pendrell, 2 Stra. 926. 
It. v. Bedall y Str. 1070. B. 11. H. 379. 
Stra. 61. 

(//) It. v. Lvffe , 8 East, 193. In the 
ca«e of the Banbury claim of peerage, the 
following questions were proposed to the 
judges : — First, whether evidence may be 
received and acted upon to bastardize a 
child bom in wedlock, after proof given 
of such access of the husband and wife, 
by which, according' to the laws of nature, 
he might be the father of such child, the 
husband not being impotent, except sucli 
pi oof as goes to negative the fact of gene- 
rating access. Secondly, whether such 
proof must not be regulated by the same 
principles as are applicable to the legul 
establishment of any other fact. 

Oil the 4th July 1811, the Lord Chief 
Justice of the Common Picas delivered the 
following unanimous unswers : First, “ That 
in every case were a child was bom in 
lawful wedlock, the husband not being 
separated from his wife by a sentence of 
divorce, sexual intercourse was presumed 
to have taken place between the husband 
and wife, until that presumption was en- 
countered by such evidence as proved to 
the satisfaction of those who were to de- 
cide the question, thq v such sexual inter- 
course (lid not take place at any time, 
when by such intercourse the husband 
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Access is not to be conclusively presumed merely because the parties are Of a child 
within such distance as to, render it possible under circumstances re). born ip 

Where however a husband and wife are proved to have been together at a 
time such that in the order of nature the husband might have been the 
father of the child, if sexual intercourse did then take plac^ intercourse is 
to be presumed, pnd it lies on those who dispute the legitimacy of the child 
to disprove the fact or such intercourse having taken place by evidence 
affording an irresistible presumption that it could not have taken place, 
and not by mere evidence of circumstances which may afford a balance of- 
probabilities against the fact (k). 

If tlier6 be a separation by consent, the presumption of law will still be 
in favour of access and of legitimacy till the contrary be proved (Z ) ; but if 
there be a divorce a mensd et thoro , non-access will be presumed, for (as it 
is said) it will be intended that the parties obeyed the sentence of the 
Court (m). 1 

It has been held, from very early times, that issue born during wedlock 
might be bastardized by proof of a natural impossibility that the husband * 
could have been the natural father. In Foxcroft's Case , 10th of Edw. 1 (n), 
where the husband was an iritirm, bedridden man, a child born within 
twelve weeks after the marriage was held to be a bastard. So it was held, 
where the husband was shown to be within the age of puberty ( o ). So 
where a husband was under the age of fourteen ( p ). But evidence that a 
husband was divorced from liis first wife for impotence does not prove the- 
bastardy of a child born during the second marriage (</). 


could according to the laws of nature be 
the father of such a child.”— Secondly, 
“ That the presumption of the legitimacy 
of a child born in lawful wedlock, the 
husband not being separated from Ins wife 
by a sentence of divorce, could only be 
legally resisted by evidence of such facts, 
or circumstances, as were sufficient to 
prove to the satisfaction of those who were 
to decide the question, that no sexual in- 
tercourse did take place between the hus- 
band and wife at any time, when by such 
intercourse the husband could by the laws 
of nature be the father of such child. 
That where the legitimacy of a child in 
such a case was disputed on the ground 
that the husband was not the father of 
such a child, the questloYl to be left to the 
jury was, whether the husband was the 
father of such child : and the evidence to 
prove that he was not the father must bo 
of such facts and circumstances as were 
sufficient to prove, to the satisfaction of 
the jury, that no sexual intercourse took 
place between the husband and wife at any 
time, when by such intercourse the hus- 
band could by the laws of nature be the 
father of such child.” 

(i) Clark utihMaynard, 6 Mad. 304. 

(A) By Sir J. Leacli, Head v. Head , 
I Sim. & Stu. 154; S. C. 1 Turner, 139; 
and see Morris v. Davis , 3 C. & P. 427. 
And if the husband have access, legiti- 
macy will be p^psumed although other 
persons are at the same time carrying on 
criminal intercourse with the wife. Cope 
v. Cope , 1 Mo. & R. 209 ; 6 C. & P. 008. 


Sec us (it is said) where although the hus- 
band lias opportunity of access, but where 
the wife is living in open and notorious 
adultery. For then it is said that if the 
husband on one single occasion only had op- 
portunity of access, and then at a time and 
under circumstances rendering it extremely 
improbable that he availed himself of the 
opportunity, those facts might perhaps he 
urged as a legal ground for concluding 
that sexual intercourse did not take place. 
The case of Morris v. Davis was decided 
on that principle, per Aldcrson, B. 1 Mo. 
& li. 275. 

(/) St. George and St. Margaret > Salk. 
123. 

(?n) Ibid. 

(?«) 1 Roll. Ab. 359. It does not ap- 
pear, from the abridged note of the case in 
Rolle, whether the inability existed at the 
time of conception; but it must neces- 
sarily be presumed that it was so proved, 
for the inability at the time of marriage, 
twelve weeks only before the marriage, 
would be perfectly immaterial. u 

( o ) 1 Roll. A b. 358. In Lomax v. Holm- 
den , Str. 940, evidence of inability from a 
bad habit of body was admitted ; but the 
evidence amounting to an improbability 
only, and access being presumed from the 
visits of the husband, the evidence was 
deemed to be insufficient. 

( p ) Year-book, l Hen. 6, 3, b. . ' 

* l q ) Coin. Dig. Bastard [B.] 5 Co. 98, 

h.; 2 Leo. 1(59. 173; Dy. 179, a. For, as 
is said, a man may be habUi* g* inhabit is 
diversis temporibus , and this whether the 
o 3 
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Wbereuthe' husband is within the realm, it is not incumbent on the party 
alleging bastardy to prove that the husband could not by any possibility 
have had access to the wife ; it is sufficient to adduce such circumstantial 
evidence as satisfies the minds of the jury (r). 

The remova^of the husband to a place distant from the wife, her co- 
habiting with another man, and the fact that the son, whose legitimacy is 
questioned, took the name of the latter from his birth, which he and his 
descendants afterwards retained, is strong evidence to prove the illegiti- 
macy (a). So it may be proved that the mother was a woman of ill fame (f). 

In Lomax v. Holmden ( u ), the marriage being proved, and evidence given 
that the husband was frequently in London, where the mother lived, so 
that 4 access must be presumed, the defendants were admitted to give evi- 
dence of his inability from a bad habit of body, but the evidence showing 
an improbability only, the plaintiff had a verdict (x). 

Where the birth occurs so soon after the marriage as to show that the 
conception was ante-nuptial, that circumstance will not affect the legiti- 
macy ; but that case stands upon its own peculiar ground. The marriage 
of the parties is then the criterion of legitimacy ; at least it raises a pre- 
sumption that the husband was the father of the child (y). In this respect 
our law adopts the rule of civil law, according to which the offspring was 
legitimate if the parents married at any time before the birth ( z ). It seems, 
however, that in such case it is competent to prove that it was impossible 
that the husband could have been the father, for a stronger presumption 
cannot arise in such a case than is made in favour of a child conceived after 
wedlock (a). It is held, that although the wife was pre-contracted, or 
within the prohibited degrees of consanguinity or affinity, yet if she be not 
afterwards divorced, the issue will not be bastards (If); and after tlie death 
of the parties the marriage cannot be drawn into question to bastardize the 
issue (c). 

Although there has been an actual marriage, the issue may be bastard- 
ized byyproof that the marriage Avas actually null and A r oid ; as by evidence 
that one of the parties had a wife or husband still living ( d ) ; or by proof of 
a divorce a tnnculo matrimonii (e). But a divorce cannot be prosecuted after 
the death of the parties (y‘). Nor can a marriage be drawn in question 
upon any collateral surmise after the death of either of the parties, such as 
that it Avas incestuous (g), in order to bastardize the issue. The effect of 
sentences in the ecclesiastical courts lias already been considered (A). 


divorce was caustt impotent tw quoad hane , 
or propter perpetunm impotent turn (Mo. 
227), I And. 105 ; 2 Lev. 100. 

(r) Goodrujht v. Saul, 4 T. R. 356. And 
see B. v. Bedall , Str. 1076. 

(s) 4 T. It. 350. And a new trial was 
granted, the judge on the first having in- 
formed the jury that the possibility of ac- 
cess mast bo negatived. 

(t) Pendrell v. Pendrell, 2 Str. 025 ; 
B. N. P. 113. 

(tt) B. N. P. 113. 

(x) Lomax v. Holmden , 0 Geo. 2, at 
Bar. Str. 040; B. N. P. 113. 

* (y) See the observations of the Judges 
in M . v. Luffity 8 East, 103. 

(z) See 8 East, 210. 

(a) And see Foxerqft's Case, above 


cited, 1 Roll. Ab. 859. But see 1 Roll. 
358, 1. 20. 

(5) 1 Roll. 357, 1. 42. 45. 

(c) Ibid ; and Com. Dig. I^stakd [BJ. 
But the marriage may, after the death of 
the parties, be proved to be void. 

(d) See Marriage. — Pedigree.*— 
Polygamy. 

(e) 2 Roll. 586, 1. 20. For the causes of 
such a divorce, see Com. Dig. Baron and 
Feme, [C.] I.; £ supra, ^V. I. Ind. tit. 
Judgment, as to the effect of a judgment 
in the spiritual court. 

(/) 1 Roll. 360, H.j 1 Salk. 21 ; Com. 
Dig. Baron and Feme, [C.] 6. 

(g) Garth. 271; Comb. 2U0; 4 Mod. 
182. * 

( h ) Supra, VeL I. Ind. tit. Judgments. 
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In the case of a posthumous child (i), its legitimacy appears to be a 
question offset to be tried by a jury (A), unless it appear to be nlmifestly 
impossible, according to the course of nature, that the child can be legiti- 
mate. 

A case is mentioned in the books (/), where the child was found to be 
born eleven days post ultimum tempus legitimum mulieribus pariendi constitu- 
turn, and because of that fact, ft quia per reredictum juratorum invenitur 
quod preedictus JRobertus (the husband), non habtiit accessum ad preedictum 
Beatricem per unam mensem ante mortem mam per quod magis preesumitur 
contra pradictum Henricum (the issue), therefore the brother and heir of 
Itobert had judgment to recover in assize; and L. C. J. Kolle adds a note 
to that case, that the jury found that the husband languished of a fever 
long before his death (m). Hence it appears, that in addition to the mere 
presumption, from the interval which elapses between the death of the hus- 
band and birth of the child, other circumstances are admissible to confirm 
that presumption. And in Pendrell v . Pendrell (») it was held that the 
party who disputed the legitimacy might show that the mother was a 
woman of ill fame. 

Where a woman marries so soon after the death of the first husband that 
it is uncertain which of the two husbands is the father, it is a question of 
fact to be tried by a jury (o). 

Either of the parents is competent to prove the bastardy of a child for 
want of a legal marriage, although such evidence is open to much observe,- 


(i) A hop v. S f ancy, 17 J. — B. R. Co. 
Litt. 123, b. by Hargrave and Butler, in 
the note. The wife, who was, it seems, a 
lewd woman, was delivered of a child forty 
weeks and ten days after the death of the 
husband, and it was held to be legitimate 
(Hale’s MSS.) So where the child was 
born forty weeks and eleven days after the 
death of the first husband. 18 Rich. 2, 
Hale’s MSS. See Cro. Jac. 541 ; Godb. 
281 ; Palm. 0. 

(A) It has been quaintly said that the law 
does not appoint any certain time for the 
birth of a child, and that it is sufficient for 
the purpose of legitimacy if it be born 
within a few days after the forty weeks, if 
it can be proved by circumstances to be 
the issue of the husband ^ Rol. 350, 1. 10; 
2 Cro. 541 ; Pal. 0). The Roman law was 
very liberal in this respect. The Decemviri 
allowed that a child might be born in the 
tenth month ; and although a law in the 
Digest excluded the eleventh, yet the em- 
peror Adrian, after consulting with philo- 
sophers and physicians, decreed even to 
this extent, where the mother was of good 
and chaste manners (Dig. 1. 4. 12). Sec 
the note by Hargr. Sc Butler, 1 Inst. 123, b. 
from which it appears that the judges of 
Friesland in one instance allowed to the 
extent of twelve lunar months, minus three 
days. It is not probable that an English 
jury would go quite so far. 

The very learned editors of Lord Coke’s 
Institutes procural the following informa- 
tion from Dr. Hun ter . — “ 1. The usual pe- 


riod of gestation is nine calendar months ; 
but there is very commonly a difference of 
one, two, or three weeks. 2. A child may 
be born alive at any time from three 
months, hut we see none born with powers 
of coming to manhood, or of being reared, 
before seven calendar months, or near that 
time ; at six months it cannot be. 3. I 
have known a woman bear a living child 
in a perfectly natural way fourteen days 
later than nine calendar months, and be- 
lieve two women to have been delivered of 
a child alive in a natural way above ten 
calendar months from the hetar of concep- 
tion.” 

Lork Coke lays it down as a peremptory 
rule, that forty weeks is the longest time 
to be allowed for gestation (Co. Litt. 123) ; 
this, however, seems to be without founda- 
tion. See the note by Hargr. & Butler, 
Co. Litt. 123, b. 

l) Roll. Ab. 350. 

m) Roll. Ab. 356. 

( n) 2 Str. 925. 

(o) Hale's MSS. Cro. J. 615; Winch. 71 ; 
Litt. II. 177. Thecar marries a lewd wo- 
man, but she doth not cohabit with him, 
and is suspected of incontinency with Dun- 
comb ; Duncomb, within three weeks rafter 
the death of Thecar, marries her; 281 days 
and 10 hours after his death she is delivered 
of a son ; and it was agreed, that though It 
was possible that the son might be begotten 
after the husband’s death, yet, being a ques- 
tion of fact, it was tried by a jury, and the 
son was found to be the issue of Thecar. 

o 4 
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tion (j>). It has been said, that the mother being a married woman, is 
not comjmtent to prove the non-access of the husband, as it seems, upon a 
principle of public policy, which prohibits the wife from being examined 
against her husband in any matter which affects his interest or character, 
unless in cases of necessity (q ) ; and on that account it is at all events allow- 
able to examine her as to the fact of her criminal intercourse with another, 
since it is a fact which must probably be within her own knowledge and that 
of the adulterer only (r). 

But the parents arc competent witnesses to prove the legitimacy of their 
children (*). 

So the mother is competent to prove the access of the husband (f). 

The declarations of the wife during her lifetime are not admissible in 
evidence, except for the purpose of contradicting her (a). Such declarations 
are not admissible to prove her son not to be the soil of her husband, but 
of another man (#)■. 

As cohabitation and repute arc evidence to prove the fact of marriage, so 
declarations by deceased parents, as to their being or not being married, 
are evidence as accompanying and explaining such cohabitation, and the 
presumption arising from cohabitation is either strengthened or destroyed 
by such declarations (y). So such declarations are admissible to prove whe- 
ther the child was born before or after marriage (z), but they are not admis- 
sible to prove the illegitimacy of a child born in wedlock (a). 

The declaration by a deceased husband that liis wife was a legitimate child 
is evidence; for it is probable, that although not connected with her by 


( p ) G T. 11. 330, 331 . Or to prove tbe 
legitimacy (Ibid.) It is said that the sole 
evidence of tlie mother, a married woman, 
shall not be sufficient to bastardize her child. 
Ca. T. H. 70. R. v. Rook, 1 Wils. 340. See 
also Standen v. Standen , Peake’s C. 32 ; 
Standen v. Edwards , 1 Ves. jun. 133. 

(?) R v. Sonrtm , 5 Ad. & Ell. 180. R. 
v. Bedall, 2 Str. 041. 1070 ; R. T. Hardw. 
370. In the case of Goodright v. Moss, 
Cowp. 501, Lord Mansfield says, it is a 
rule founded in deceucy, morality, and po- 
licy, that the parties shall not be permitted 
uffor marriage to say that they bad no 
contusion. See R. v. Rending, 1 Er-t, 
180 ; n. N. 1 \ 112, The rule is the suine 
♦hough the husband be dead at the time of 
giving her testimony. R. v. In/uib. of Kea , 
11 East, 132. 

(r) See Ld. Ellenhorough’s observations, 
R. v. Luffe, 8 East, 202, wht?re an order of 
bastardy was stated to be made upon the 
oath of the wife as otherwise, it was held 
to bo good, since It was to be presumed that 
the non-access of the husband was proved 
by other witnesses, or if proved by her 
also, JJiat the judgment of tlie justices was 
founded on the other proof. R. v, Luffe, 
8 East, 133. And see R. v. Lnbbenham , 
4 T. R. 251. 

(*) In Lomax v. Lomax, (cor. Ld. Hard- 
wickc,) C.T. H. 380, the mother was admit- 
ted to prove the marriage ; and in an eject* 
' ment against Sarah Brodie, Hereford, 1744, 
Wright, J. admitted the father to prove the 


daughter legitimate, her title being as heir- 
at-law to her mother. And see Stapleton v. 
Stapleton , Oa.T. Hardw. 277 ; Lord Valen- 
tin's Case , in D. P. Cowp. 593; Sacheve- 
relVs Case , II. N. P. 241. 

(t) Pendrell v. Pendrell , cor. Ld. Rayni. 
Str. 925 ; B. N. P. 287. 

(u) 2 Str. 925 ; B. N. P. 113. 

(a ) R. v. Cope, 1 Mo. & R. 275. 

(?/) B. N. P. 294, where it is said that 
such declarations are not to be given in 
evidence directly, but may be assigned by 
tlie witness as a reason for his belief one 
way or other. I n May v. May, 13. N . P. 1 1 2, 
oil a trial at bar on an isaue out of Chon- 

eery, the preamble of an act of parliament, 

recitini; tliut the*plaintiff’s father was not 
married, to tlie truth of which he had sworn, 
was given in evidence; yet, upon proof of 
constant cohabitation, and of his having 
always acknowledged her to be his wife, 
the marriage was established. But where, 
in a settlement case, there was no evidence 
cither as to the parentage, place of birth, or 
illegitimacy, except the testimony of tlie 
father, who denied any marriage, the court 
of K. B. held, that however difficult it might 
be to admit his evidence to bastardise a re- 
puted legitimate child, yet, as all depended 
upon his testimony, the whole must he taken 
together. Parish of St Peter, Worcester , 
v. Old Siciftford, B.N.P. 112. 

(z) Goodright v. Mos% Cowp. 591. R . 
v. Bromley, 6 T. R. 330. 

(it) Ibid. 
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blood, he would know the tact (4). And so would the declarations of mem- 
bers or relations of the family, or perhaps of others living in habits of inti- 
macy with them (c). 

One charged as a reputed father of a bastard cannot be compelled to give 
evidence tending to prove the £bct (rf). _ 

Where one or more justices have power to examine in a case of bastardy, 
they have incidentally power to compel the woman to answer (e). 

In the case of the King v. JRavenstone (/), it was held, that the exami- 
nation of a woman pregnant of a bastard, was admissible evidence after 
her death against the party whom she charged as the putative lather, 
although the x> r °c ee ding was ex parte , the party charged not being pre- 
sent (g). This decision, however, conflicts with general principles, and the 
cases of dex^ositions before magistrates under the stat. of Philip & Mary, 
upon which the court are rex>orted to have relied in the above case, are in 
direct exposition to iti? 

As to the comx>efcency of inhabitants of a parish in cases of bastardy, 
see tit. Inhabitant. — Interest. 

BILLS OF EXCEPTIONS. See Vol. I. and Index. 

BILLS OF EXCHANGE. 

Under this head may be considered, 

I. Tjik evidence in an action on a BILL Oil NOTE, p. 202. 

II. The evidence in defence, p. 1241. 

III. The competency of witnesses, p. 257. 

IV. The effect of a bill, oii note in evidence, p,2Gl. 

I. Actions on bills of exchange (//.) differ from actions upon parol con- 
tracts, x>rineixmlly in these circumstances, 1st, it is in general unnecessary 
lor the i>laintilf to prove the consideration for which the bill or note was 

( b ) Vowels v. Young 1 15 Vos. jun. 148. Cole was since deceased. And the court 

(r) 8 T. R. 725 ; B. N. P. 295 ; 1 M. & held the order to be good, by intendment 

S. 089. Supra, Vol. I. Index, tit. II k ah- thut the examination of M, C, had been 

hay. taken in writiug, and that the examination 

(d) It, v. St, Mary's, Nottingham , 13 had been verified by the oath of It, 2\ 

East, 58, in note*. Note, that Btn?ss was laid on the fact that 

(<?) H, v. Jackson , 1 T. R. 655. Ami if the second order was made on appeal to the 

she refuse, may commit ftntil she answer. sessions, where the objection for want of 

Ibid, But one justice has no such power appearance, and for want of proof that the 

tinder the stat. 0 G. 2, c. 31. See It, v. woman was dead at the time, might have 

Heard , 5 T. R. 373. It. v. West, 0 Mod. been proved if well founded. The sumo 

180; Hillings v. jprtnn, 2 W. Bl. 1017. reason, it is obvious, would apply to the 

( f ) 5T.R. 373. Infra , tit. Deposi- objection tliat the examination took place 

tions. in the absence of the party charged. 

(g) In the subsequent case of The King (h) Upon the question, whether a bill of 

v. Clayton , 3 East, 58, the case of The exchange be joint or several, see Collins v. 

King v. Havenstone was referred to by Ld . Frosse r, 1 B. Sc C. 682. A note not pay- 

EHcnborongb, C. J. as an authority. In able at all events, but intended as a 

the case of If. v. Clayton , which was one of is not a promissory note. Clarke v. 

an ortipr of bastardy made by two justices, cival , 2 B. Ac Ad. 660. An instrument, 

which had been confirmed on an appeal to whereby the party promises to pay a sum 

the sessions, it appeared that the original with interest, “ and all fines according to * 

order had been made on tbe oath of if. T, rule,” cannot be declafed on as a ftote. 

and the examination of Mary Cole (the Ayrey v. Feamsidcs , 4 M. & W. 108 ; 

mother) taken before another justice. The and 6 DowL 654. * 

title of the original order recited that Mary * 
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liability. 


Secondary 

liability. 
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Production 
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destruc- 
tion. 


given, the bill or note being in itself primd fade evidence of a sufficient 
consideration ; and 2dly, because the interest in the bill, and the right of 
action consequent upon it, is of a transferable nature ; so that in addition 
to the undertaking of the defendant, which is usually a consequence of his 
being a party to the bill, it is in many instances necessary to prove the 
plaintiff’s title fo sue. 

Actions brought in respect of bills of exchange or promissory notes are 
either founded on the instrument itself, or upon a collateral liability. 

V^here the action is founded on the instrument itself, the liability of the 
defendant is either, 1st, primary and immediate upon his direct under- 
taking, where it is brought against the acceptor of a bill or maker of a note ; 
or, 2dly, it is a secondary and conditional liability of a drawer or indorser 
consequent upon the default of the acceptor or maker ; or, 3dly, the liability 
is consequent upon the party’s own default in not paying the bill according 
to his undertaking ; as, where the action is brought by a drawer or indorser 
who has been compelled to take up the bill against the acceptor, or by the 
acceptor, who has paid the bill against the drawer. 

The proofs will be considered in the following order : 


J An acceptor of a bill or maker of 


a note. 


1. Proofs in an action by a payee^ 

or bearer 

2. - - - by an indorsee (ft) - -J 

3. - - - by a payee (Z) v. The drawer of a bill. 

, . , , v f The drawer of a bill. 

4. - - - by an indorsement) - v. ( An imlorser . 


6. Presumptive evidence (w). 

0. Proofs by a drawer or indorser ( o ) v. An acceptor. 

7. - - - by an acceptor ( p ) - u. A drawer. 

8. Proof of damage ((/), 

9. Proofs in defence (r) ; want of consideration (s) ; or of value given ( t ) ; 

illegality of consideration ( u ) ; discharge by satisfaction, release, 
&c.(;r); laches {y) ; giving time (z) ; waver (a); indorsement of bill 
after it is due (Z>) ; alteration of bill (r). 

10. Competency of witnesses, declarations, &c. ( d ). v 

11. Effect of bill, or note in evidence inpayment, &c.(c). 

In an action by the payee against the maker of a note or acceptor of a 
bill, the direct proofs (f) are, 1st. By the production of the note or bill, 
or proof of its destruction, &c. 2dly. Proof of the making of the note, or 
of the drawing and acceptance of the bill. 3dly. In some instances proof of 
the performance of conditions precedent or presentment. 4thly. In some 
cases of the identity of the payee, or title of bearer. 

1st. By the production of the bill or note. The ordinary proof of loss, in 
order to warrant the introduction of parol evidence of an instrument, is in 


(i) 202. 
(ft) 214. 
(/) 221 . 
(m) 233. 
(*) 237. 
(o) 239. 
(») 289. 
(?) 

(r) 241. 


(#) 242. 
(*) 243. 
(u) 243. 


( x ) 249. 

(y) 250. 

(z) 250. 

(a) 252. 

(ft) 253. 

(c) 264. 

(d) 257. 

(e) 201. 

(/) Under the new rules the general issue, 
cannot be pleaded, and of course no part of 
the ordinary proof of tine need be proved 
which is not put in issue by some traverse. 
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this ease frequently insufficient (<7), the instrument being of a negotiable 
nature, such proof must be given, where it is not produced, by evidence of its 
destruction (A), or otherwise, as shows that the defendant cannot afterwards 
be compelled to pay the amount again to a bond fide holder. In the absence 
of such proof the plaintiff cannot recover on the special count, or on the 
money counts, or upon the original consideration for which the bill or note 
was given, even although he has tendered to the defendant a bond of indem- 
nity, for it may be still in existence, and the defendant may again be called 
upon to pay it (i). But where abill has been specially indorsed to the plaintiff, 
(and for the same reason, where it is madepayable to the plaintiff specially,) 
the plaintiff may prove that it has been stolen, without having be # en indorsed 
by him, and recover on giving parol evidence of the contents (A). 

In the case of a foreign bill drawn in sets, both the sets should be produced. 

2dly. The next step is to prove the making of the note, or the acceptance, 
(and in some cases the drawing) (Z) of the bill. — Where the instrument has 
been signed by the defendant, and is unattested, the usual £roof is by evidence 
of his hand-writing, or by evidence of his acknowledgment that it was signed 
by him {in). If the instrument has been attested by* a subscribing witness, 
that witness must be called ( n ). Where the declaration alleged that the 
note was made, or bill accepted by a party, his proper hand being thereunto 
subscribed, it has been said that proof of the hand-writing of the party can- 
not be dispensed with, and that a precise allegation is essential, in order 
that the party may be prepared to show, if such be the fact, that no autho- 


(g) See 1 Esp. C. 5 0. 2 B. & P. 03. 
1 Atk. 446. Ld. Haym. 731. For the 
usual proof to warrant tlie introduction of 
secondary evidence, see above, Yol. I. lnd. 
tit. Secondary" Evidence. 

(A) As that the defendant tore his own 
note of hand, 1 Lord Ray. 731. 

(i) Pierson v. Hutchinson , 2 Camp. 21 1 ; 
6 Esp. C. 120; 3 Camp. 324; 4 Taunt. 002. 
JDangerfield v. Withy, 4 Esp. 15Q. Han- 
sard v. Robinson , 7 B. & C. 90. Al- 
though the bill was lost. after it became 
due. Ib. Poole v. Smith, Holt, 144, The 
remedy of the loser of the note is in equity 
(1 Ves. 341. 0 Yes. 812 v 16 Ves. 430) ; 

aud in general the holder of a bill cannot 
insist on payment from the acceptorwithout 
offering to deliver up the bill ( Hansard v. 
Robinson , 7 B. & C. 90 # Champion v. 
Terry , 7 Moore, 130. Powell v. Roach , 
6 Esp. C. 76) ; and cannot, having lost the 
bill, though after it has become due, re- 
cover upon it, although an Indemnity has 
been offered {Ib.) An express promise to 
pay the contents of a lost bill, without 
aome new consideration, is void . ( Davis v . 
Dodd , 4 Taunt. 602.) An indorser in blank 
cannot recover, even where the bill has 
been lost after notice of trial given, al- 
though more than six years have elapsed 
since the bill became due. Poole v. Smith , 
Holt’s C. 144. So though the half of a 
, bank-note has been lost. Mayor v. John - 
fon, 3 Gamp. 324. Where the defendant 
had admitted that he owed money on 
the bill, which wsr in his own possession, 
Abbott, C. J., held that it was evidence 


under the common counts without notice to 
produce the bill. Fryer v. Browne , R. & 
M. 145. 

(/<) Long and others v. Baillie , Guild. 
Dec. 1805, cor . Ld. Ellenborotigh, 2 Camp. 
214, (n.) Ami see Smith v. Clarke , Peake’s 
C. 225. 

(/) The acceptance admits the hand -writ- 
ing of the drawer, and also the procuration, 
if the bill be drawn by procuration. Port- 
/wuse v. Parker, 1 Camp. 8# Robinson v. 
Yarrow , 7 Taunt. 455. And thisexcludes the 
acceptor from insisting that a bill purport- 
ing to be drawn by a firm, was drawn by a 
single person. Bass v. Clive , 4 M. & S. 13. 
Or that the drawer’s name is forged, Ib. ; and 
Smith v. Chester , 1 T. & R. 055. Or that 
lie is an infant. Taylor v. Croker, 4 Esp. 
C. 187; and see Shultz v. Astly,l C. Sc 
P. 99. 

(m) See tit. Admissions. In an action 
by the indorsee against the acceptor, the 
witness negativing the hand-writing to be 
that of the drawer, held that some proof 
of the hand-writing ought to be given, not- 
withstanding the defendant had acknow- 
1 edged it to be his acceptance. Allport v. 
Meek, 4C. & P. 267. 

(n) Supra , Vol. I. Ind. tit. Attesting 
Witness. A note for less than 51. if not 
attested, is void by the stat. 17 Geo. 3, 
c. 30, s. 31. If the note appear to Have 
been attested, the attesting witness must be 
called, the adversary is entitled to have 
any writing on the face of it read. Richards 
v. Frankum, 9 C. & P. 221. 


Produc- 

tion. 


Foreign 

bill. 

Proof of 
the making 
and ac- 
cepting* 
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l*roof of rity or procuration has been given (o). Some evidence as to the identity of 
acceptan^. the <j e f e ftdant ;with the party whose hand-writing, or whose authority to 
sign the note, is proved, is also necessary ( p ). 

An acceptance ( q ) of a bill in blank without the name of a payee is an 
authority to a fond fide holder to insert a name (r). 

By the stat. 1 & 2 Geo. 4, c. 78, s. 2, no acceptance of any inland bill (s) 
of exchange shall be sufficient to charge any person, unless such acceptance 
be in writing on such bill, or if there be more than one part of such bill, on 
one of the said parts. The defendant, by the act of acceptance (f) admits the 
signature of the drawer, and his ability to draw the bill (u ) ; but where the 
acceptance is made without sight of the bill, it is necessary to prove the 
drawer’s handwriting (#). 

' An allegation that a bill was drawn by certain persons using the firm 
> of A. & Co. is satisfied by a bill drawn by A. in the name of such a firm, 
i payable to our order , although A. has no partner (y). 

Acceptance If the action be against several as makers or acceptors, the hanjl-writing 
by several, of each must be proved (z) ; or if it be signed by one only in the name of the 
** firm, it must l>8 proved that they were partners (a) at the time of the 

acceptance. * 


(o) Levy v. Wilson , 5 Esp. C. 180. Blit 
where the drawer's name had been indorsed 
by the wife, Ld. Ellcnborougli was inclined 
to think that such an allegation would he 
satisfied by proof that the name had been 
written by an authorized agent ( J[ elm shy 
v. Loader, 2 Camp. 460) ; and where the 
declaration alleged that the defendants 
made a note in their own hands, &c. and 
the note had in fact been subscribed by one 
in the name of tin; Arm, Ld. Ellcnborougli 
refused to nonsuit the plaintiffs. Jones v. 
Mars , 2 Camp- 006. W here the defendant’s 
name had been signed by his wife, it was 
held that it was not sufficient to show that 
she hud mooted his business as on inn- 
keeper, and *plied the proceeds in dis- 
charge of debts incurred in the business, 
and that three months afterwards she had 
signed other notes, the amount of which 
wus paid to ids creditors. Goldstonc v. 
Toney, 6 Bing. N. C. 08. 

( p) MicUlleton v. Sand ford, 4 Camp. 34; 
B. N. 1\ 171. See Nelson x.Whittal, 1 B. 
* & A. 10. 

( q ) Vide supra , 141. In an action 
against the acceptor of a bill for 46 /., with 
the common counts ; plea, that the defend ant 
accepted a bill drawn on him for GO/, in 
satisfaction of the plaintiff’s demand; held 
not sustained by evidence that the defendant 
transmitted to the plaintiff a blank accept- 
ance, with 60 1. in the margin, but which 
when produced had been altered to 4G/. 
Baker v. Jubher , 1 Sc. N. S. 2G; and 8 
Bowl. (p. c.) 538. 

(r) Cruchley v. Clarence , 2 M. & S. 90. 
.Atttwctf v. Griffin^ 1 Ry. & M. 426. 

(#) In the case of foreign bills a collateral 
acceptance is still sufficient. 

(0 Str.442. 068. 940. Taylor v. Croker, 
, 4 Esp. C. 18T. JRobinson v. Yarrow 9 7 
Taunt. 446; 1 Moore, 150; Burr. 1354; 


Chitty, O. B. 286; 1 T. R. 655. But 
where the bill is payable to the drawer’s 
order, proof of acceptance is no evidence 
of indorsement by the drawer (Peake’s G. 
20). The acceptor is concluded by his 
acceptance as to the hand writing of the 
drawer, although the bill be forged. Smith 
v. Chester , 1 T. tt. 654. 

(m) Consequently it is no defence on the 
part of the ucceptor to show that the bill 
was drawn by an infant ( Taylor v. Croker 9 
4 Esp. C. 187) ; or that the hill is forged 
(6 Taunt. 83; 4 M. & S. 15; Leach v. 
Buchanan , 4 Esp. C. 226); or by one 
without* the authority of his supposed, 
principal {JPort house v. Parker , 1 Camp. 
G. 82); or by a^pjmgle person, when it pur- 
ports to have been drawn by several persons 
composing a firm (Bass v. Clive , 4 M. & S. 
13). So if thg party acknowledge the 
acceptance to he in his hand-writing he 
cannot afterwards set up a forgery of the 
bill as a defence. Leach v. Buchanan , 4 
Esp. C. 226. # 

(x) Peake’s L. E. 220; Bayley, O. B. 
21$). It seems that the word accepted 
written on the bill is sufficient without the 
acceptor’s signature. Dvfaur v. Oxenden , 
1 M. & R. 90. And an acceptance in blank, 
the bill being afterwards drawn in pur- 
suance of the acceptor’s authority, is suffi- 
cient. Leslie v. Hastings , 1 M. & R. 
119. 

(y) . Bass v. Clive, 4 M. & 8. 13. 

(^) Peake, 18; Chitty, 627, 9th. edit. 
Gray v. Palmers , 1 Esp. €. 136; B.JN.P. 
279. 

(a) Every partner has an implied autho- 
rity to bind bis co-partners by the drawing, 
accepting, and indorsing , of bills for com- 
mercial purposes (7 Ti ll/ 210; 10 East, 
264; 13 East, 175). Hence an acceptance 
by one partner in the name of tlie firm, is 
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The implied authority of one to draw or accept a bill in the name of the Acceptance 
firm, may be rebutted by proof of fraud, or of notice to the party) that the several; 
other partners would not be responsible for bills so drawn or accepted ( h ). 

Where the action is against A . and B. aaacceptbrs of a bill, and A . suffers 
judgment by default, the signature of A. must be proved as well as that 
of B. (c). 

An admission by one defendant that he accepted the bill will not be 
evidence against the co-defendants, without previous proof that they were 
partners at the time (rf), and then his admission of the acceptance in the 
name of the firm will be evidence againsfcall, even although the partnership 
was dissolved previous to making the admission. 

Where all the partners except* the defendant have been outlawed, it is 
still necessary to prove a joint acceptance by all ; but izj such a case Lord 
Ellenborough held, that a letter written by that defendant, in which he 
admitted the partnership, was evidence of the fact; for in an action by him 
against the rest for contribution, the record in the prescat action would not 
be evidence against the rest to prove the partnership, and it would be 
necessary to prove the fact aliunde (e). 

The provisions of the bank-act do not apply to a no$e issued by a mere 
commercial firm, though consisting of more than six members ( f ). 

primb facie evidence of the assent of all was not taken on his credit (Lloydw A shim/, 

(13 East, 176. Pinkrunj v. Hall, 1 Salk. 2 (\ Ac P. 138). In the case of a bill drawn 
120). But this presumption, arising from on several partners, an acceptance by one 
the relati\e situation of the parties (see need not he In the name of the tlrm {Ibid.) ; 
tit. Admissions), is liable to be rebut- but a promissory note drawn by one of 
ted, by proof that the party insisting upon several partners in his own name cannot be 
the usual presumption, knew tlmt the part- declared oil as drawn by the firm, although 
ner had no authority, us by proof of express given for a debt due to the partnership, 
notice to that effect. Where one partner Si if kin v. Walker and another , 2 Camp, 
gave express notice that he would not be 308. 

responsible for bills signed in the name of (6) See the preceding note. See also 
tin* firm, it was held that he was not hound Wells v. Mastermav , 2 Esp. C. 731. Ea* 
by a security given to the party to whom parte Ayrer, 2 Cox, 312. It lies on asepa- 
sucli notice was given, although the latter rate creditor, who takes a partnership seeu- 
advanced money upon it for tin* payment rity for payment of his separate debt, if it 
of partnership debts, and although part be so taken, and there is nothing noon* in 
was so applied ( Lord GaVkcag v. Matt heir, the ease, to prove that it was given witli the 
10 East, 204); or by proof of covin be- consent of the other partners. Per Master of 
tween the purtner who signs the bill or Rolls, in Franklandv. M ( Garty, 1 Knapp, 
note, and the party who* takes it (Ridley 301. One partner having become bankrupt, 
v. Taylor, 13 East, 173). To prove fraud, a solvent partner may still bind the firm by 
it is not, it seems, sufficient to show that accepting a hill for a debt previously due 
the bolder took the bill in payment of the to the firm, such bill being in the hands of 
separate debt of the partner ( Ihul .) See a bona fide indorsee. Ex parte Robinson, 

Golding v. Davis , 2 Gl. & J. 218; Ex 1 Mont. & Ayr. 18. See Wadbridgv v. 
parte Husbands, 2 Gl. & J. 4. But the Swann, 4 B. & Ad. 033. A member or 
giving a bill in payment of the debt of two director of a joint stock company has no 
partners, 'contracted previously to their implied authority to accept bills on the 
partnership with a third, has been held to part of the directors. Sec tit. Pahtnbkm, 
be fraudulent as against the third (Shirreff and Dramah v. Roberts , 3 Bing N. C. 
v. Wilkes, 1 East, 48. See Swann v. Steele, 972; Ex parte Ellis , Mont. & IJ. 249. 

7 East, 210 ; Ex parte Bonbonus, 8 Vcs. (c) Bay. O. B. 227 ; 1 Esp. C. 136. 
jun. 642 ; Williams v. Thomas , 0 Esp. C. ( d ) Gray v. Palmer , 1 Esp. C. 135. 

18; 16 Ves. 286; 16 East, 10; Pinkney Woody. Braddick,\ Taunt 104. 

v. Hall , Salk. 126 ; 1 Camp. 108. 384. (e) Songster v. Mazzaredo and others , 

403). Where a partner accepted % bill in 1 Starkie’s C. 101. 

the name of the firm, but not in a partner- (f) Wigan v. Fowler and others, 1 

ship transaction, it was held at Nisi Prius Starkie’s C. 459, and afterwards bf the 
that an indorsee could not recover on that Court of K. B. Bat & corporation not 
acceptance ag&qpt a dormant partner established for trading purposes cannot 
whose name dfttnot appear, who was not accept bills of exchange payable at a less 
known to be a partner, or where the bill period than six months from the date 
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Where the acceptance is by means of an agent, the authority of the agent 
must be proved (g). A letter of attorney from A, as executor, enabling B. 
to transact the executorship affairs, gives him an authority to accept bills 
of exchange drawn by a creditor relating to a debt due from the testator, 
so as to make A . personally liable ( h ). The agent who accepted the bill by 
the authority ol another, is a competent witness to prove his authority (£). 
If the authority was in writing, the instrument must be produced and 
proved (A). 

Proof of an acceptance after the bill became due is sufficient (J). Where 
an executoT declares upon promises to the testator, he must prove an 
acceptance in the lifetime of the testator. 


collateral ^ collateral acceptance ( m ) may be proved either in writing («), or by 
acceptance^* ev idcnce °* an ora ® assent ( o ) ; and it is not necessary that the holder should 
be privy to such parol acceptance (p). What amounts to proof of an 
acceptance is a questi&n of law, and not of fact ( q ). If the acceptance be 
by parol, the witness must be produced who heard the defendant accept 
the bill ; and if it be in writing, it must be produced and proved ; and if 
attested, must be proved by the attesting witness. In general, a promise 
to accept an existing bill, if made upon an executed consideration, or if it 
influence any person to take or retain the bill, is a complete acceptance as 
to the person to whom the promise is made in the one case, and the person 
influenced on the other (r), and all the subsequent parties in each (s). 

Where the acceptance is by a letter collateral to the bill, the letter must 
be produced, and the hand-writing proved ; and evidence is also requisite 
to identify the bill in question with that mentioned in the letter. 

An assurance by a collateral letter that the bill shall meet with due honour. 


( Broughton v % Manchester Waterworks 
Company, ft 11. & A. 1. It was there observed 
that in Wigan v. Fowler it did not appear 
on the face 6f the bill to he accepted by 
more than six persons. And se/nble , a 
corporate body not established for trading 
purposes cannot without express authority 
hind itself but by deed (Ibid.) ; and see 
S/arke v. The Highgate A rchway Com- 
pany , 5 Taunt, 792. 

(g) 1 Esp. C.90, Chitty, 0. 11. 28. As to 
proof of agent's authority, see tit. Ament, 
A secretary to a joint stock company has 
no implied authority to accept bills. 
Neale v, Turton , 4 Bing. 149. AVliere 
the declaration on a bill alleged it to have 
been drawn by one Hannah 1 P. on, and 
accepted by the defendant, and afterwards 
indorsed by the said II. P. to the plain- 
tlflfc, the bill appeared to be indorsed “ for 
H . P.,” I* 1 the hand-writing of one J. P . 
and a witness stated thut his employers had 
dealings with a Mrs. P. and that he lmd 
seen bills drawn and indorsed in the same 
form and hand-writing, which had been paid , 
and held that upon a question of authority, 
the statements of the witnesses were ad- 
missible, without the production of such 
bills ; and the Court after a verdict for the 
plaintiff, upon an affidavit that the real 
name was Hannah , and that the bill was 
4rawn and indorsed by her son J. P., by 


her authority, refused a new trial. Jones 
v. Turner , 4 C. & P 204. 

(h) 2 II. II. 218. But see 0 T. R. 
591. 

(i) Supra, 41. 

(k) Ibid. 

(/) 5 East, 51*. 

(m) No such Acceptance of an inland 
bill subsequent to the first of August 1821 
is valid. Sec the stat. 1 & 2 G. 4, c. 78, 
s. 2, supra, 204. 

(«) 1 T. R. 182. 180. PiUans v. Van 
Mierop, ft Burr. 1008. 

(o) Lumley Palmer, 2 Str. 1000. C. 
T. Hardw. 74. 

( p ) Powell v. Monnier, 1 Atk. 611. 
Wynne v. Itaikes , 5 East, 514. Fair lee 
v. Herring, ft Bing. 025. 

(*/) 1 T. It. 182. 180. But see Rees v. 
Warwick, 2 Starkie’s C. 411. 13. under- 

takes to guarantee -d.'s debt, and draws a 
bill on A., which A . accepts; B . also 
writes an acceptance. B. is not liable as 
an acceptor ; it is a collateral undertaking 
for the debt of A., which most be specially 
declared ou. 2 Camp. 447 ; Beawes, L. M. 
422, 

(r) Milne v, Prest , 4 Camp. 893. 

(s) Bay ley on Bdls, 78. 5 East, 514, 
Pierson v. Dunlop, Cowp. 571. Mason 
v. Hunt , Doug. 284. Clarke v. Cock, 4 
East, 75. 
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U an acceptance (f>$ and so is an assurance of the drawee, by letter, that Collateral 
the bill shall be duly honoured («)• So a letter by the drawee, stilting that acceptance, 
the holder might rest satisfied as to payment, written after the bill was « 
drawn, is an acceptance (aM. But a promise to accept a non-existing bill is 
no acceptance (y). An indorsee may avail himself of that as an acceptance 
of which the drawer could not avail himself $ as, where A. to give credit to 
B. made an absolute promise to accept his bill, and B. showed the letter 
upon the Exchange (s). 

Where the plaintiff, being unable to prove the acceptance of the defen- 
dant upon the bill, proved, that when the bill was taken to the defendant’s 
house for acceptance, a clerk in the defendant’s banking-house answered that 
the bill would be taken up when due, (the defendant not being at home,) it 
was held that the proof was insufficient, without showing that the answer 
was given by the drawee, or his authority (a). % 

A direction on the bill to another to pay the sum out of a particular fund 
is an acceptance (5). So any words written upon tlie # bill which do not 
negative its request, as u accepted ”(c), u presented,” iC seen,” or the day of 
the month, are prbnd facie a complete acceptance. Even a refusal to accept 
written on a bill, will amount to an acceptance, if it be shown to have been 
done with intent to deceive the party who presented it, and to delude him 
into the belief that the bill had been accepted ( d ). 

Where the drawee said on presentment of the bill, “ there is your bill, 
take it, it is all right,” it was held to be no acceptance (#•). 

Where the drawee stated in his letter, “ your bill shall have attention,” 
the court held that the phrase wus too ambiguous to amount to an accept- 
ance, in the absence of evidence to show that in mercantile acceptation the 
phrase amounted to an unequivocal acceptance ( f ). 

Where there is no direct evidence of acceptance, presumptive evidence Presump- 
may be resorted to in proof of the fact ; for this purpose, the conduct of the j*y e 
parties, especially if it be explained by mercantile usage and understanding, acceptance, 
is frequently very important. The fact that a bill sent to the drawee for 
acceptance has been detained by him, may be evidence of an acceptance ; 
but according to the usual course of commercial dealings, the mere neglect 
and silence of the drawee, or even a refusal to return the bill, or its actual 
destruction, does not necessarily make the drawee liable as acceptor (y). 


(/) Clarke v. Cocky 4 East, 57. So, this 
I accept, and you may call for it when you 
like. Cani&sa v. Lnno 2 Knapp, 276* 
The drawer of foreign bills being arrested, 
said he would have accepted them when 
presented, but be had not the funds from 
France ; that when he got the funds he 
would have paid them, but for some ex- 
pression of the indorsee, adding, that he 
told the clerk of the indorsee, that when 
he got the funds from France the hills 
should he paid. Jt was held, that this 
was a good conditional acceptance, on 
which the defendant having got funds from 
France was liable. Mendizahel t. Mac- 
hado, 6 C. & P. 218. 3 M. A 8. 831. 

(u) Powell v. Monnier, 1 Atk. 611 ; 
5 East, 520. 

(x) Wilkinson v. Lutwidge , Str. 648. 
See also Wynne v. R aikes, 5 East, 514 ; 
’ Clarke v. Cock, 4 East, 57. 


(y) Johnson v. Collins, 1 East, 98. 

( 2 ) Per Ld. til ansfield,in Mason v. Hunt , 
Dougl. 284. Cowp. 571. Le Blanc, J. in 
Johnson v. Collins . l'East, 105. Clarke v. 
Cock, 4 East, 70. But see Milne v. Prist, 
4 Camp. 393. 

(ff) Sayer v. Kitchen , 1 Esp. C. 209. 

(5) Moor v. Withy , B. N. P. 270. 

(c) See Pillans v. Van Mierop , 3 Burr. 
1663; Mason v. Hunt, Powell v. Monnier , 

1 Atk. 611 ; 5 East, 220 ; Pierson v. Dun* 
lop, Cowp. 571. 

( d ) Baylcy O. B. 78. Ann. 75. But^lt 
is no acceptance if the drawee apprize the 
party at the time that what he bad written 
was no acceptance. 

fe) Per Ld. Kenyon, 1 Esp. C. 17. 

(/ ) Rees v. Warwick, 2 B. & A. 113. 
(g) See the case of Jeune v. Ward, 

2 Starkie’s C. 326 ; 1 Camp. 435 ; Baylcy 
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The pcceptgmce of a hiB of e;*chgng6 imports a contract, which requires 
th$ dbseri^ of the party y* an# acts of deten^n^ disfiguring, cancellation, or 
even destruction* do noVnelbessarily and inclusively prove such assent, but 
are' capable of explanation, by evidence of the usual course of dealing (A), 
. and the conduct of t^e Parties: . * 

Evidence is Omissible to 'show that bill with a cancelled acceptance 
upon it has bden accepted by mistake (t) % So proof may be given that a 
cheque has been cancelled by mistake, and it may be returned unpaid (A). 

'Ey the custom of London, the drawee of a cheque coming through ano- 
ther banking-house, may retain it till five in the afternoon (l ) ; but if a 
cheque be cancelled by mistake, it may be returned unpaid ( m ). 

Where the defendant’s notice to produce, in an action on the bill, de- 
scribed the bilfas accepted" by the defendant, it was Mild that proof of the 
tttttomey’s hand-writing to the notice was sufficient primd facte evidence of 
acceptance^). $ * 

, 3dly. The performance of conditions precedent: — 

Whether an acceptance be absolute or conditional is a question of law ( o ). 
Where it is conditional, the plaintiff must allege that the condition has been 
performed ; as, where the condition is that a house shall bo given up to 
the acceptor 011 a day specified (jp); or if the condition has not been per- 
formed, a legal excuse must be averred (q) and proved accordingly ; and 


O. B. 81 ; Mason sMBarff, 2 B. & A. 20. 
One who without authority accepts a bill 
as by procuration, is guilty of a fraud in 
law. Polhill v. Walter , 3 B. & Ad. 1 14; 
but is not liable as acceptor. 

(h) Mason v. Barjf , 2 B. &. A. 26. 
Where the usage was to return the bills 
accepted, provided the goods had hi en de- 
livered and tiie carrier’s receipt suit, and 
tlio parties had made a second abdication 
to have the bill accepted which they had 
before sent, and an answer was returned 
that the invoice bail not been received, but 
was expected shortly, the Court held that 
they could not afterwards treat the deten- 
tion of the bill as an acceptance. Where 
a bill was drawn on the defendant, an exe- 
cutor, by a minor, to whom a legacy was 
to he paid by the defendant in a lew days, 
and the bill being left at the executor's for 
acceptance, he detained it for 11 considerable 
time, and afterwards destroyed it, Lord 
Ellenborough ruled ^iut the detention and 
destruction of the bill amounted to an ac- 
ceptance; but the Court of K. B. (Ld. 
Ellenborough dissent .) afterwards, on a 
motion to set aside the verdict, held, that 
inasmuch as it appeared from the plain- 
tiff's conduct that he did not rely upon the 
detention of the bill as an acceptance, but 
had used other means to intercept the 
money, the defendant coulcP not be con- 
sidered to be liable as aS acceptor. Jeune 
v. Ward, 2 Storkie’s C. 320 ; 1 B. &. A. 
053. Where the writing on the Mil re- 
turned by the drawee is illegible, It has 
been doubted whether it should be de- 
clared on as an accepted or defaced bill. 

Bayley 0 S B. 88, 89. Trimmer v. Oddie , 
Ibid* Baton v. Winter, 1 Taunt. 420. And 


see Thornton v. Dick, 4 Esp. 270 ; Marius, 
29, 30 ; lientinck v. Borrien , 6 East, 199 ; 
Harvey v. Martin, l Camp. 425, n. 

( i ) Bentinck v. Borrien , 6 East, 199, 
scmble . And see Bayley O. B. 88, 89; 
J evne v. Ward , 2 Starkie’s C. 326 ; Baton 
v. Winter , 1 Taunt. 420, 3; Baper v. 
Birkbecl t, 15 East, 17 ; Fernandez v. 
Glynn , 1 Camp. 426, n. contra . ; 7 'horn- 
tony. Biclt, 4 Esp. C. 270; Ttimmcr v. 
Oddie , Bayley O. B. 88. In Cox v. Troy, 
5 B. & A. 474, the Court held that a 
drawer might erase his acceptance previous 
to any communication of his acceptance of 
the bill. „ * 

( h ) Fernandez v. Glynn . 1 Camp. 426, n. 

(0 1 Camp. 426, n. ; Str. 415, 410. 650. 

(m) 1 Camp. 425 ; Bayley, O. B. 81, n. 

(») Holt v. Squire , 1 Ry. & M. 282. 

(o) Sproat v. Matthews , 1 T. R. 182. 
Where A ., the joint consignee of goods in 
London, on being applied to aceept a bill 
for the amount, refused to accept, because 
he did uot know whether the ship would 
arrive at London or Bristol ; on which B,, 
the holder, agreed to leave it, reserving the 
liberty of protesting in case A. did not ac- 
cept ; and on a second application A. said 
he would accept the bill even if the ship 
were lost; held, that this was a conditional 
acceptance, depending on two events, the 
ship's arrival in Londoner being lost ; and 
that B. having the liberty of refusing such 
conditional acceptance, could not after- 
wards note the bill Ibr non-acceptance* 

( p ) See Swan v. Cox, 1 Marsh, 176J 

(?) Lemn v. JKffottfiifLjlej, O.B. 187. 

Howe* t. Howe, 5 Taunt. 80. 
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matter of excuse cannot'be proved urtderjin allegation of |w|lentraent (r), ConditidnpL 
'or that the exeat h&Jiappeg.ed j|loa -^liich It if to bfepojne aUSolut* («)» # . * 

The payee or other Jaolder of bill may consider a qualified acceptance 
as a nullity , and c&upe the bill to /be noted ; but if he note for non-accept- 
ance he is precluded from afterwards insisting upon the transaction as an 
acceptance (*). 

Where the purchaser of goods requested A. tg accept a bill drawn in favour 
of the seller, and to draw on B. fbr the amount, and A . accordingly drew 
upon B. for the amount, and B. refused to accept the bill, it was held that 
the drawing the bill by A. upon B. did not amount to an acceptance b y,A. 
of the foVmer bill, since he did not mean to make himself liable unless the 
bill he drew was accepted and paid Qi). 

The date written above the acceptor’s signature* upon a Mil payablfe after 
sight is primd facie evidence of the time of acceptance, although the date be 
in a different hand-writing ; for it is usual for a clerk to write upon the bill 
the word u accepted,” and th^ date, and for the drawee to' writfc his name 
under the date ( v ). * 

In the case of Rowe v. Young , in the House of Lords, where £ bill of 
exchange was specially accepted, payable at a particular place, proof of 
presentment there was held to be essential, though no place of payment was 
mentioned in the body of the bill ( w ). 

But by the stat. 1 &, 2 Geo. 4, c. 78, from and after the 1st day of August 
1821, if a person shall accept a bill (j*) payable at the house of a hanker, oq 
other place, without further expression in his acceptance, it shall be taken 
to be a general acceptance; but if the acceptor shall in his acceptance 
(which by sec. 2 must be in writing on the back of the bill) express that he 
accepts it at a banker’s house or other place only, and not otherwise or 
elsewhere, such acceptance shall be taken to be a qualified acceptance of 
such bill, and the acceptor shall not be liable to pay the said bill, except in 
default of payment, when such payment shall lfave been first duly demanded 
at such banker’s house or other place. 

Under this statute, where a bill was accepted payable at a banker’s, with- 
out exclusive words, the acceptor was not discharged by the omission to 
present it there, though the Ranker failed in the meantime (y) ; and it has 
been held, subsequently to the above statute, that though a place of pay- 
ment be mentioned in the body of a bill of exchange, as where the bill is 
drawn payable to the drawer’s order in London, no proof of presentment 
is necessary (z). 

If a promissory note be made payable at a particular place, presentment 
there is still necessary (a). 


(f) Ibid. 

(s) Bayley, O. B. 44, n. c. Sproat v. 
Matthew*, IT. R, 182. Mason v. Hunt , 
Doug. 209. Smith v. Abbott , Str. 1152. 
Julian v. Shobrooke , 2 Wilson, 9. Pierson 
v. Dunlop, Cowp. 571. Where the drawee 
of a bill on account of a cargo consigned 
to him, says it will not be accepted till the 
ship with the Meat arrives; upon ar- 
rival, it is an absolute acceptance. Milne 
v. Prest, 4 Camp. 893. 

(#) Bentinek v. Dorrien, 6 Bast, 199, 

200 . 

(«) Smith v.Wtoen, JT.fi. 269. 

(v) Glossop v* Jacob, 4 Camp. 227. 

VOL. IX, 


(w) 2 B. & B. 185. 

(#) A bill drawn in Ireland upon a person 
in England is not an inland bill, and may 
therefore be accepted without wi iting on 
such bill, notwithstanding the above sta- 
tute. Rut that section, as well as 9 Geo. 4, 
c. 24, s. 8, applies to bills drawn In Ireland 
upon persons there. Mahoney v. AshH/t, 
2 B. & Ad. 478. 

(y) Trncer v. Hayden, 4 B. 6C. 1* 
Fayle v. Bird, 8 B. Sc 0. 631. Selby 
v. Eden. 3 Bing. 611. Gibb v. MatksC, 
2C.6J.254. *> 

(a) Sanderson v. Judge, % H* £f. 599. 

Jamieson v. Bowes, 14 Suit, (d)s Dick- 
enson v. Bowes, 16 Bast, IKK Previous to 
P 
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If a note '.be made payable at a particular house, a demand the|e is a 
demand upon the maker (a). 

Identity of 4thly, Where a bill is drawn with the pdyee's name in blank, and the 
payee. - plaintiff inserts his own name as payee, he must adduce evidence to show 
that he was intended afc the payee (6). 

If a note be payable to A . in trust for B., A. is the legal owner, and may 
sue upon the bill (c). 

Where a note or bill is payable to the bearer, or where it has been indorsed 
in blank, the mere possession of the bill or note is prim& facie evidence of 
the property in it (tf ). 

Proof of a promissory note payable to A, B., generally, is primd facie 
evidence of a promise to A. B. the father, and not to A. B . the son, their 
names being the samfe; but A. B. the son, although described in the declara- 


the decision in Rowe v. Young , 2 B. & B. 
166, in the House of Lt»rds, where no place 
of payment was specified on a bill of ex- 
change, a special acceptance of the bill, 
making it payable at a particular place, 
was regarded by the Court of K. B. as a 
mere memorandum inserted for the purpose 
of apprizing the holder where he might 
apply for his money, and not as a condition 
restricting the general liability of the ac- 
ceptor. Fenton v. Ooundry , 13 East,. 469 ; 
2 Camp. 656. Lyon r. Sundius , 1 Camp. 
428. But the contrary had been decided 
in the Common Pleas, Ambrose v. Hop 
Wood , 2 Thun t. 61, ahd Callaghan v. Ay left, 
2 Canip. It. 549 ; where it was held, that in 
case of a special acceptance, a presentment 
at the particular place waB necessary. See 
Huffan v. Ellis , Bay. O. B. 98. See also 
Sanderson v. Bowes , 14 East, 600; Bay. 
O, B. 96; Sanderson v. Judge, 2 II. B. 609. 
In Gammon v. Sehmoll , 6 Taunt. 844; 
1 Marsh. 80, it was held, that If a drawee 
accept a bill payable at a particular place, 
the holdef is not bound to receive it, but 
may resort to the drawee, as in case of 
non-acceptance; but that if the holder 
accept It, the acceptance interposes a con- 
dition precedent. 

Where the hill or note is payable at a 
particular place, a presentment and de- 
mand must be alleged, hhleSs A discharge 
be shown on the face of the declaration. 
Bowes ▼. Howe* 5 Taunt. 80. And an 
allegation that the makers of a dote had 
become insolvent, and had rieafeed, rind 
wholly declined and refhsed to pay at the 
place specified any of their notes, does ndt 
show a discharge of presentment ahd de- 
mand. Ibid. 34. But tree Ho ttoe v. Bowes, 
16 Bast, 119; where it was held, that if 
the makers had become insolvent, and shut 
up and abandoned their shop, it was evi- 
dence of a declaration to all the world of 
their refusal to pay their notes therte.< 

A promissory note, promising to pay so 
much at the defendant's banking-horise, 
must be presented there. Dickenson v. 
Jfeun, lfiJBast, 110. By the acceptance 
of the bill the drSwce recognises ahd adopts 


the plhce of payment specified in the bill. 
Gray v. Milner , 3 Moore, 90. 


(a) Saunderson v. Judge, 2 H. B. 509. 
In an action against the maker of a note 
payable at Guildford, a presentment at a 
banking-house at Guildford is a present- 
ment to the defendant, although he lived in 
London. Hardy v. Woodroofe, 2 Starkie's 
C. 319. Notice to the acceptor is unneces- 
sary, even although the banker at whose 
house the note is payable has effects of the 
acceptor in his hands. Smith v. Thatcher , 
4 B. & A. 200. Treacher 'Hinton, 4 B. 
& A. 413. Edwards v. Dick, 4 B. & A. 212. 
So in an action by the drawer against the 
acceptor of a bill payable at a banker's, 
presentment there Is unnecessary, And the 
omission to present affords no defence. 
Rhodes v. Gent , 5B.&A. 244. The ac- 
ceptors of a foreign bill of exchange, who, 
after presentment to the drawees for ac- 
ceptance, and a refusal by them to accept, 
and protest for non-acceptance, accept the 
same for the honour of the first indorsers, 
are not liable on such acceptance unless 
there has been a presentment of the blll'to 
the drawees for payment, and a protest for 
non-payment. Hoare v. Cazenove , 1 6 East, 
391. 


( b ) Cmtchley v. Mann , 1 Marsh, 29* 
And held, that a letter from the acceptor, 
promising to accept the bill, with the ad- 
dress torn off, was not evidence to prove 
the fact. (Ibid.) And held Also, thafcthe 
letter, had it been efficient, would have 
required a stamp. Ahd Aee Parkihs v. 
Hmokshaw , 2 Starkie’s C. 239; B. W. P. 
171 ; Myddelton v. Snncford, 4 Gamp. 
84. Corfitdd v. Parsons , 1 C. & M. 730 ; 
BuJkely v. Bdtler , 2 B.AC. 441 ; Roach 
v. O ostler, 1 Man. 5c B. ISO. 

(c) Smith v. RendaL 1 Esp. C. 231 ; 
&T.R.112. Evans v. CrSmli»wim,CarUi, 
5 ; 2 Show. 607 ; 2 Vent. 309 ; Skinner, 264. 

(d) Vet Lo^d Mansfield. Doug. 632; 
Bayley, 116; Chltty, *1%. m Ki*g y. 
Milsom, 2 Camp." 5. See 2 Saund, 47. 
Blackhm*sl?<ute,l SalkWOo. Pbt&*m 
v. AiHfeerMTbuftt. 115; 18 V*. 49. 
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tion as A. B . the younger, bringing the action, and being infpossession of 
the note, is entitled to recover upon it (e). § 

If a payee annex a condition to his indorsement before acceptance, the 
drawee who afterwards accepts the till is bound by the condition ; and if 
the condition be not performed, the right of action reverts tJthe payee, and 
he may recover against the acceptor (/). * 

A bill payable to the order of A ., is payable to A . if he make no order, 
and none is to be presumed (< 7 ). 

A promise to pay the amount of a bill, or part-payment of it, is an admis- Admis ions, 
sion of the acceptance (k). An acknowledgment by one of several acceptors, 
of his own liability, is not evidence against the rest (i) ; but it is of his own, 
although made during a treaty for negotiation (A). Although the defendant 
on being applied to for payment, but without seeing *the bill, desired the 
holder of the bill to call again, it was held that lie might still prove that his 
acceptance had been forged ; but on proof that he had *011 former occasions 
paid several similar bills drawn by the sarng person, 'Saylor , upon which, 

Taylor, who was connected with the defendant in business, had, it was sup* 
posed, written the defendant’s name, it was held that the defendant had 
adopted the accejitance, and was liable on the bill (/). 

If the acceptance of a bill appear on the face of it to have been cancelled, 
the plaintiff may still show thut it was cancelled by mistake (///). 

Before the bill is read the defendant may object the want of a proper Stamp 
stamp ( n ) ; or that the note or bill appears to have been cancelled, so as to 
throw upon the plaintiff the burthen of giving evidence in explanation ; as, 
to show that the apparent cancellation was accidental, or resulted from 
mistake ( o ). The defendant cannot insist on reading an indorsement upon 
the note, which is no part of the note itself (/>) ; and a witness called to prove 
the hand-writing of a maker of a note cannot be cross-examined us to an 
indorsement to which there is an attesting witness (</). 

In general, an allegation descriptive of the bill must be precisely proved, Vnimnec* 
because a variance shows that the instrument produced is a different ofie 
from that declared on ; but it is sufficient if an averment, according to the 
substance and effect, be substantially proved (r). 

Where a bill or note appears to have been altered, it lies on the party pro- 
ducing it to show that the alteration was not improperly made (s). 


(e) Sweeting v. Fowler , 1 Starkie's C. 
100 . 

{f) Robertson v. Kensington , 4 Taunt. 
30. • 

{g) Smith y. M‘Clure, 5 East, 470. 

(h) Jones v. Morgan , 2 Camp 474. 

(t) 2 T. R. 613 ; 3 Esp. C. 00; 4 Esp. 
C. 226; Doug. 651; 1 Esp. C. 135; 
B. N. P. 273; Str. 640. 1051 ; 12 Mod. 
309. 

(A) 1 Esp. C. 143 ; B. N. P. 230. Vide 
ir^fra, Presumptive Evidence. 

(/) Barber v. Gingell, 3 Esp. C. 00. 
(m) Jtaper ▼. Birkbcck, 15 Bast, 17. 
And see below, Alteration, Ac. 

(») See tit. Stamp. 

( 0 ) See Raper v. Birkbeck , 15 East* 17 ; 
and see Ind. tit. Cancellation. As to 
the question whdU&er a drawee can cancel 
his acceptance before re-delivery, see Ben- 
tinck v. Dorrien , C East, 109. 


( p ) Sto?ie v. Metcalf, 1 Starkie’a C. 53. 

(q) Ibid . 

(r) See tit. Variance. And see the 
late stat. Where the declaration alleged 
a special acceptance, payable at a certain 
place, “ and not elsewhere,” which latte r 
words were not on the bill ; it was held to 
be an allegation of a special acceptance, 
and the variance fatal, bat that the sheWIF 
was bound to have allowed the record to tie 
amended as to sudti variance, and a new 
trial was granted. Higgins v. Nichols , 7 
Dowl. ( P. c.) 551. 

(#) Henman v. Dickenson, 5 Bing. 183, 
Where it was left to the jury to say, from 
the nature of a blot appearing on the altera- 
tion, whether the alteration was made at 
the time of making the note, and the jury 
finding that it was so made, the’Court 
directed a nonsuit to be entered, Knight 
v. Clements , Q. B. T, T. 1830. Roscoe on 
Ev. 201. * 

p 2 
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In data. . In the case^pf a note payable by instalments, where the days of payment 
are described in the declaration, a variance in one of the days of payment is 

fatal (0- * 

•’ If the bill be alleged to have been made on the 3d, and the bill produced 

bear date on thfc 0th, the variance is not material ; and it is unnecessary to 
prove that the Bill was really made on the 3d («). B\it a variance from 
the date of the bill, as alleged in the declaration, is fatal (x). 

In nmn. A variance as to the names of parties is fatal, where the allegation ope- 
rates as a description of the bill ; but otherwise, as it seems, where it 
merely relates to the names of the parties to the action, who might have 
pleaded the misnomer in abatement, provided the identity be proved (y). 
Where a bill was alleged to have been drawn by Crouch , (no party to the 
action,) and the bill itself appeared to have been drawn by Couch , the vari- 
ance was held to be fatal ( s ). And where in an action against three as the 
makers of a note, the declaration alleged it to have been made by William 
Austin, Robert Strobell, and William Shutliff \ of whom, the two latter were 
Outlawed in the action, and the bill, on the trial against the third, appeared 
tq> have been drawn by William Austin, Samuel Strobell, and William Shirt - 
w the variance was held to be fatal. In this case no evidence was given 
to prove the identity of the parties (a). But where the declaration was 
against Thomas Hay and others, as the joint makers of a note, and Thomas 
Ray suffered judgment by default, und the note was proved to have been 
signed by J. Hodgson for Howes, J. Hodgson, Hay & Co., and the real name 
of the partner was John Hey , it was objected that Thomas Ray the party 
sued was not a partner; but proof being given that John Hey , the party 
intended to be sued, had actually been served with process, and was a co- 
partner with the other defendants, the variance in the Christian uames was 
held to be immaterial, and the variance in the surnames Ray and Rey was 
held to be immaterial, their pronunciation being similar (5). 

Where an action was brought by Willis, as the payee Of a note, and on 
production the note was payable to Willisow, evidence was" admitted on the 
part of the plaintiff to sho^ that she was the party really meant, and to 
explain the mistake (c). 

Where a bill is drawn with the payee’s name in blank, and it is stated, in 
the declaration that A . B. (a bona fide holder, who lias inserted his own 
name) was the payee, it is no variance (<f). 

A declaration, alleging a note to have been made by A. and B . is not 
satisfied by evidence of a note given by A . alone, to secure a partnership 

• 

(t) Wells v. Girling, 3 Moore, 79; 1 assumed. A gut tar v. Moses, 2 Starkie’s 

Gow. 21. C. 499. 

(u) 1 Camp. 307. And sec Pasmore v. (*) Whitwell y, Bennett, 3 B. & P.559. 

North, 13 East, 517, where the note was («) Gordon v. Austin , 4 T. R. 011. 

Issued atul indorsed by the payee, who died (b) Dickenson v. Bences, 10 East, 110. 

before tho day of the $ate. . (c) Willis v. Barrett , 2 Starkie’s 0. 

(x) CVwronv. 2 Camp.308; Fitz.l 30. 29. Note, the declaration alleged a pro- 

(y ) See tit. V ari anck ; and see Bough - mise to pay Willis by the name of Willison. 
ton v. Frere t 3 Camp. 29. Mayor , §c. of As to the admissibility of parol evidence 
Stafford v. Bolton , 1 B. <$c P. 40. Jowett to remove a latent ambiguity, see tit. 

v. Chamock , 0 M. Sc S. 45. The general Parol Evidence. 

rule seems to be, that if the identity of the ( d ) Atwood v. Griffin, R. & M. 425. 

parties be proved, a variance in their names A variance between the real name of a 
is immaterial. A description of the plaiu- payee and indorser, andthat alleged in the v 
tiffs as executors and trustees of A. B. is declaration, and which appears on the bill, 

mere surplusage, the bill being payable to is immaterial. Forman v. Jacob , 1 Star- 

thugn in the naipa of a firm which they had kie*s C. 47. 
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debt(*); but it would fee otherwise if A. had prefixed to^hifu signature, 
“for A • and B” (f). Proof that others joined with thq defendants in 
drawing, accepting, or indorsing the bill, is immaterial under the general 
issue, but is pleadable in abatement ( g ). J 

An undertaking to provide for the acceptance of a bill iefiot a promissory 
note ( h ). 

An allegation that a bill is payable to A., is proved by a bill payable to 
the order of A, («). 

If a bill be made payable at a particular place, it is a variance to state 
it without that qualification (A). 

But it is no variance when the place of payment is merely mentioned at 
the foot of the note (/). And in such case it has been held, that an allega- 
tion of being payable there was a variance (/»). 

It is essential that the bill read in evidence should agree in legal effect , 
as well as in words, with that specified in the declaration ; and therefore, 
where the bill proved was drawn in Dublin for payment in currency, but 
there was nothing in the declaration to show that Irish currency was meant, 
the variance was held to be fatal (w). The omission of the word sterling is 
immaterial ( 0 ). A memorandum indorsed on a note after it has been 
signed, stating it to have been given on a condition mentioned in an agree- 
ment referred to in the memorandum, is a mere ear-marking of the note, 
and does not incorporate the agreement (p). Where the variance arises in 
consequence of any artifice in framing the bill, as' by the introduction of 
some words in small characters, or by the use of illegible marks (</) for the 
purpose of deceit, tfje variance is also immaterial (r). 

Where the declaration was on a bill of exchange, and the instrument 
given in evidence contained the word at , inserted before the drawee’s name, 
it was held that it was no variance (»). 

An allegation that the defendant made the note, “ his own proper hand- 
writing being thereunto subscribed,” may he rejected as surplusage, and 
proof that it was made by another with his authority is sufficient (£). 

Where the declaration stated the making andtacceptanee, and it appeared 
that the acceptance had been written before the bill was drawn, it was held 
to be no variance (?/). 

An allegation that the bill was directed,, to the defendant is not supported 
by proof of a bill drawn payable to the drawer’s order at a certain place 
named, although the defendant, when it was presented there, wrote his name 
upon it as the acceptor (<r). 


(e) 2 Camp. 308; 15 East, 7. 

(/) 1 Cafop. 403. 

. (g) Mountstephen v. Brooke , 1 B. & A. 

224. And see Bichards v. Heather , 1 B. 
& A. 29; and Beam v. Lewis, 1 Will. 
Saund. 291, d. n. 

(A) Peake’s C. 24. 
i) Smith v. Mac lure, 0 East, 476. 
k) Bayley on Bills, 310. Boche v. 
Campbell , 3 Camp. 247. Hodge v. Fillis, 
3 Camp. 463. 

( l ) Williams v. Waring, 10 B. & C. 2. 
Price v. Mitchell , 4 Camp. 200. Where 
the memorandum at the foot of the note 
was printed, Ld. Ellenborough considered 
the place to be p|rt of the contract. Treeo- 
thick v. Bdwin , 1 Starkie’s C. 468. 

(m) Bxon v. Russel, 4 M. U S. 585. 
But see Sprotcle v. Legge , 3 Starkie’s C. 


157. IT ai'dyw. Woodroofe, 2 Starkie’s C. 31 9* 
( n ) Kearney v. King, 2 B. & A. 301- 
Sprowle v. Legge , 1 B. & C. 18. 

(0) Ibid . 

(p) Brill v. Cricke, 1 M. &, W. 232. 

(q) Allan v. Maw son t 4 Camp. 115. 

(r) Where the word at was Inserted 
before the drawer’s name, the instrument 
was held to have been properly described 
as a hill of exchange. Shuttleteorth v. 
Stevens, 1 (’amp. 402. And see Bdis v. 
Burg , 0 B. Sc C. 433. 

(s) Dougl. 651 ; and see note*(r). 

(*) Booth v. Qrove } 1 Mood. Sc M. 182, 
and 3 C. & P. 335. This was formerly 
doubted. 2 Camp. 305. 

(u) Molloy v. Delves, 1 Bing. 428 ; 4 C. 
A P. 492. 

" (r) Gray v. Milner , 2 Starkie’s C. 336. 
v 3 
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In an action against the .acceptor on a bill directed to him, or, in his 
absence, to J. p., the conditional direction need not be stated (y). 

Where the allegation was, that the bill was for value received in leather, 
and the evidence was that it was for value delivered in leather, it was held 
to be no variant (z ) ; but if the bill be drawn in the usgal form for value 
received (which means by the drawer ), and the declaration allege it as 
value received by the drawee , the variance is material (a). 

It seems that an allegation of the delivery of the bill to the payee may 
be rejected as surplusage (b). 

If the acceptance of the bill be unnecessarily alleged in an action against 
the drawer, it need not be proved (c). 

Where the writing of the drawee upon the bill is not legible, it has 
been doubted whether it is to be considered as an accepted or as a defaced 
bill (d). 


Indorse*' 

meats. 


Present- 

ment. 


Indorsee 
v. maker 
or acceptor. 


Indorsements unnecessarily alleged must be proved (e). If there be no 
date to the indorsement, a variance from the allegation that the bill was 
indorsed before it became due will not be material (y*). 

Upon a declaration against /f. as an indorser of the bill, it appeared in 
evidence that the bill bad been indorsed to 13* in blank, and that B. with- 
out writing his own name, had converted the blank indorsement into a 
special indorsement to the plaintiff, and it was held that B . was not liable 
as indorser (*/). 

In the case of a general acceptance, it is not necessary to allege or prove 
a presentment (A). 

Although the declaration allege a presentment by a person specified, it 
is sufficient to prove a presentment by another (i). A variance as to the 
time of presentment and acceptance is not material, even although the bill 
be payable after sight (A). 

If presentment bo alleged to have been made when the bill was due and 
payable, the day alleged under a videlicet will not be material, although it 
be on a Sunday ( l ). 

The indorsee of a note or till, in an action against the maker or acceptor , 
must prove, 1st, the making of the note, or the drawing and acceptance of 


(y) 12 Mod. 447. Bayley on Bills, 300. 
{:) Bayley, O. B. 1(1, n. Jones v. Mars, 
2 Caiup. 305. 

(a) Highmore v. Primrose , 5 M. & S. 
05. Priddy v. Henbrey, 1 B. & C. 075. 

(5) Smith v. Maclurc , 5 East, 470; 
7 T. R. 500. 

(c) Tanner v. JBeay*, 4 B & C. 312. 

(d) Buy ley, O. B. 88 ; Chi tty, 204, n, 
0 ; .0 East, 100 ; 1 Taunt. 420. 

(«?) Waynam v. Bend, 1 Camp. 175; 
JR. v. Stevens, 5 East, 244. Williamson 
v. Allison, 2 East, 440. Peppin v. Solo- 

mm, 5 T. R. 496. 

(/) young v. Wright, 1 Camp. 139. 

* (d) Vincent v. Hurlock , 1 Camp. 442. 

Where a note contains in the body of It, 
mul not merely in a memorandum at the 
foot, a promise to pay at a particular 
place, a presentment at such place must 
be proved, but notice of dishonour to the 
maker is unnecessary. Pearce v. Petn- 
bertky , 3 Cauip. 201. A note payable at 


two places may be presented at either. 
Beeching v. Gower, Holt's C. 318. A 
promissory note being In the following 
form, u I promise to pay M . A. 2)., or 
bearer, on demand, the sum of 101. at 
sight,* 9 a presentment for sight was held 
to be necessary. Dixon v. Nutt all, 1 C. 
M. & R. 307. Where a note is payable 
on demand, a demand need not be alleged 
or proved ; the action itself is a demand. 
Rumball v. Bull, JO Mod. 38. * 

( h ) Turner v. Hayden, 4 B. 8c C. I * 
Seats, in case of a qualified acceptance. 
Rowe v. Young , 2 B. & B. 105. Where an 
acceptance, under the st. 1 & 2 Geo. 4, 
c. 78, is general, and the holder neglects 
to present it, and the bankers fail with 
money of the acceptor’s in their hands, 
the acceptor is not discharged. Turner 
v. Hayden, 4 B. & C. 1. 

( i) Boehm v. CampbelLl Gow’s C. 55. 
Bolton v. Dugdale, 4B.€ Ad. 619. 

( k ) Forman v. Jacob, 1 Stark ie*s C. 40. 

(/) Bytmer v. Russel, 1 Bingh. 23. 
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the bill by the defendant. Sdly, presentment, where nee^sa rjr* These 
proofs, and the effect of variance, have been ^already staled. Sdly, he 
must prove his own title to it by transfer; and 4thly, in some instances, 
must show that he gave value for it. I 

8dly. His title |o the bill.— In the first place, it must dppear from the 
bill itself that it is a negotiable instrument, which is a pure question of 
law (at); and next he must prove that the bill or note haa been trade* 
ferred to him. 

An indorsement is equivalent to a new drawing. If after a special in- 
dorsement, and before the special indorsee signs his name; the defendant 
indorses the bill, and then the special indorsee indorses it, he may sue the 
defendant, and no new stamp is requisite (n). 

Where the bill or note is not payable to the bearer, but to a particular 
person, or to his order, an indorsement in icriting made by that person, or 
by his authority, is essential to the transfer ; and therefore, evidenoe of 
that person’s hand-writing or of another person ( 0 ) proved to be his author* 
ized agent, is essential to prove the transfer ( p ). 


(m) 3 Burr. 1523. 1520. 1528; but see 
Grant v. Vaughan , Burr. 1510, where 
Lord Mansfield left this question to the 
jury. ( Vid . infra, tit. Custom.) A bill 
or note payable on a contingency cannot 
be declared on as a negotiable instrument. 
Haussoullier v. Hartsincke, 7 T. it. 733. 
Coll is v. Emmett , 1 H. B. 313. Hill v. 
Halford, 2 B & P. 413. Blanckenhagen 
v. Blundell, 2 B. & A. 417. 8ce Trier v. 
Bridgman , 2 East, 350 ; Carlos v. Fan - 
court , 5 T. R. 482 ; Colehan v. Cooke , 
Wiiles, 393. An instrument acknowledg- 
ing the receipt of an acceptance, and con- 
taining an undertaking to provide for it, is 
not a promissory note, and requires a re- 
ceipt stamp. Scholey v. Walsby , Peake's 
C. 24. See Williamson v. Bennett , 2 
Camp. C. 417 ; also Leeds v. Lancashire , 
2 Camp. 205, in the note.) If a note, be- 
fore it is signed, be indorsed with a me- 
morandum that it shall be void on the 
happening of a contingent event, it is not 
within the stat. 3 & 4 Ann. c. 0. Hartley 
v. Wilkinson, 4 Camp. 127. But a de- 
feasance indorsed by the payee on the in- 
strument is no part of the contract, unless 
proved to have been made at the same 
time. Stone v. Metcalf, 1 Starkic’s C. 53. 
J promise to pay , signed by two persons, 
is a joint and several note. March v. 
Ward , Peake’s C. 130. A note payable to 
A . only, without the words, bearer or order, 
is a valid note. Smith y. Kendal , 1 Esp. 
C. 281 J 6 T. R. 120. Bure hell v. Slo- 
cock, 2 Ld. Raym. 1545. Moor v. Paine , 
C. T. Hard. 288. A request <to pay 1 51. 
out of half-pay which will become due in 
J frnuary , is not a promissory note. Stevens 
v. Hill, 5 Esp. 247.) And see Evans v. 
Underwood , 1 Wils. 262. Jenny v. Herts , 
2 Ld. Raym. 1362; 1 Str. 501; 8 Mod. 

Josselyn^e. L'Acier , 10 Mod. 294. 

316 . 


(n) Penny v, Innes , 1 C. M. Sc R. 439. 

( 0 ) An authority to draw does not of 
itself import an authority to Indorse bills, 
but is evidence to go to a jury. Prescott 
v. Ft inn, 9 Bing. 19. There the clerk of 
the payees had been accustomed to draw 
bills and cheques for them, and had been 
in one instance authorized to indorse a 
bill, and had in two other instances in- < 
dorsed bills which had been discounted by 
the payees at their bankers, and the Jury 
were held to be warranted in finding & 
general authority. 

(p) Skinn. 411; 1 Atk. 282; 2 Burr, 
674; 8 East, 482, infra, 163. A., the 

Indorsee of a bill of exchange, indorses 
it “ pay to B., or his order, for my use.” 
Bis banker discounts the bill for B,, and 
applies the proceeds for Bis use; the 
property in the bill remains in A and he 
may maintain an action against the bankers 
for the amount. Sigourney v. Lloyd, 8 
B Sc C. 662. As to the transfer in a fo- 
reign country of a bill or note made in 
Eugland, see Chaumette v. The Bank of 
England , 9 B. k C. 208. A Bank of 
England note is transferable in France 
under the stat. 3 & 4 Anne, c. 9. Where 
a set of foreign bills, drawn abroad, were 
sent to tlie drawee, the defendant, who 
accepted two parts, and indorsed one tp 
the plaintiff for yalue, prior io which the 
other had beeen indorsed by the defendant 
to his father conditionally, but who had 
never insisted on payment, but gave It up 
on tlie substitution of other securities; 
held that the plaintiff was entitled to re- 
cover; and per Tenterden, L. C. J. and 
Parke, J., it would have been the sajne |f 
the first part had been indorsed and deli- 
vered unconditionally. v. 

Hunter , 10 B. be C. 449. So If * WJi be 
drawn and issued in hfciik as to thp mmp 
of the payee, it may be filled up by a f 
r 4 
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W tiers* all the Indorsement** through which the plaintiff claims are 
special, tkeymuit all be alleged and proved by evidence of the hand- 
writing of the different indorsers, or of admissions on the part of the de- 
fendant (q). | 

^Where the %*st, or any subsequent indorsement, is made in blank, the 
indorsee may claim immediately under that indorsement although after 
ttfSe blank indorsement there be one or more special indorsements (r). 
Where, however, the intermediate indorsements are alleged in the declara- 
tion, they must all be proved (s), eVten although they were upon the bill at 
the time of acceptance (£). The hand-writing of the first indorser must be 
proved, although he was the drawer (u), and although his name was on 
the bill at the time of acceptance (v) ; and therefore the indorsee of a bill 
payable to a fictitious payee cannot recover against the acceptor, unless he 
can prove that the acceptor knew that the payee was fictitious, or that the 
money found its way into his hands (a). 

Proof thativthe indorsement is in the hand-writing of another person of 
the same name with the payee is not sufficient, for it is a forgery, and a 
title to the bill cannot be derived through the medium of forgery (y). 
Neither can an indorsee recover where it appears that the first indorsement 
(through which he must derive his title) was made upon an usurious con- 
sideration (z). But where the defendant accepted hills drawn in fictitious 
names, and it was shown that the hand-writing of the supposed drawer and 


fide indorser with his own name. Cruch - 
ley v. Clarance, 2 M. & B. 90. Attwood 
v. Gr\ffin, 1 Ry. Sc M. 425. Edie v. Bast 
India Company , Burr. 1210. A party 
to whom the bill is indorsed, for the pur- 
pose of procuring payment, may sue, al- 
though he is indebted to the indorsee, 
although no authority be given to bring 
the action. Adams v. Oakes , 6 C. &c P. 
70. Or the indorser may sue. Stover n v. 
Butty 2 C. 6c M. 416. So an indors<»e by 
way of gift may sue an acceptor for value. 
Hey don v. Thompson, 3 N. & M, 519. No 
indorsement is admitted by the accept* 
uuce. Smith v. Chester , 1 T. It. 654. 
Although the indorsement was on the bill 
at the time of the acceptance. Bosanquet 
v. Anderson, 6 Esp. C. 45. Where a bill 
Is drawn and indorsed by procuration, the 
acceptance admits only the drawing, not 
the procuration. Bobinsmi v. Yarrow, 
7 Thunt. 455. See Hanhey v. Wilson , 
219 (A) ; and see Bosanquet v. 
Anderson, 6 Esp. C. 43, where Lord 
Bilenborough held, that though a drawee 
accept a bill with many names upon it, 
they must be proved. 

($) SeeSitfford v. Chambers, 1 Starkie’s 
C. 326. 

(r) 1 B . Sc P. 658 ; 4 Esp. C. 210 ; 1 
Esp. C. 180. Smith v. Clarke , Peake, 
225; Bey. O. B. 48. But the Interme- 
diate indorsements must either be proved 
or struck out, per Abbott, C. J. Cocks v. 
BorrodtHle, Chitly, 302, 7th edit., citing 
the opinion of Bayley, J. The indorse- 
ments may be struck out after the bill has 


been put In evidence. Mayer v. Jodis , 1 
Mo. Sc U. 247. 

(.v) 1 T. R. 654 ; Way man v. Bend , 1 
Camp. 175. Bosanquet v. Anderson, 6 
Esp. C. 45_ 

(0 1 T. ft. 654 ; 6 Esp. 45. In Jones 
v. Radford , 1 Camp. 83, Lord Elleti- 
borough is stated to have held, that an in- 
dorsement in such a case by one person. In 
the name of himself and a supposed part- 
ner, was evidence against the acceptor after 
the indorsement, to prove the partnership, 
which was disputed at the trial ; this, how- 
ever, cannot he supported without going the 
full length* of contending that the accept- 
ance operates as an admission of the regu- 
larity of the indorsement altogether. See 
Carvick v. Vickery , Doug. 653. 

(*#) Macferson v. Thoytes, Peake’s C. 
20 ; Dong. 650. 653. 

(r) 6 Esp. C. 43; 1 T. R. 654; Doug. 
630; Peake’s C. 225 ; 3 T. R. 175, 176; 
4 T. R. 28. 

(a?) 1 Camp. 130; 3 Bro. 238; Co. B. 
L. 184, 5 ; 1 H. B. 313. 569. 625; Cullen, 
98 ; Gibson v. Minet and another, 3 T. 
R. 481 ; 2 H. B. 187. 211. ?he plaintiff 
in such case may declare as bn a bill pay- 
able to the hearer (3 T. R. 481 ; 1 H. B. 
569. 625 ; 2 H. B. 187. 211. 288. 298); 
or, semble, as on a bill payable to the 
order of the drawer, or on a count stating 
the special circumstances. Ibid . 

( y ) Mead v. Young, 4 T. R. 28, by 
three Justices, Ld. Kenyon, C. J* dissen- 
tient e* 

(z) Lowes v. Mazzarglo, 1 Starkie’s 
C. 385. 
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indorser were the same, it was held that such evidence wJi admissible, 
and that a party accepting, without inquiry as to the reality fcf the person 
drawing, must be considered as undertaking to pay to the sif nature of the 
person actually drawing the bills (a). f 

An indorsement by a trader after his bankruptcy iB gocj, if he has re- 
ceived value (6). An accommodation bill, payable to the order of the 
drawer, does not pass to the assignees, and therefore an indorsement for 
value after the bankruptcy will confer a right of action (<?). Where the 
bill was payable to a person deceased, the plaintiff may derive a title to»it 
by proof of an indorsement by his executor or administrator ( d ). Where 
the bill is payable to B. or order, for the use of C., and B. indorses to D, 
for value, I). may recover on the bill, since had the legal interest, and C. 
but an equitable interest in the bill (e). 

If the property in the bill vest in a feme sole, who marries, the plaintiff 
must prove an indorsement by the husband (f), even although the husband 
permit her to trade as a feme sole ( g ) ; but where she hftlorse^in the name 
of the husband, the jury may, in some instances, presume, from the par- 
ticular circumstances of the case, that she was the authorised agent of the 
husband (A) ; and where a note was made payable to Mrs. Carter, and she 
indorsed it in that name, and in an action by an indorsee against the maker, 
the latter proved that she was the wife of Cole, and it was proved that 
when the notesvas presented to the defendant for payment, he had promised 
to pay it, it was left to the jury to presume, that the wife hud authority 
from the husband to indorse the note in the name by which s^e was known to 
the world (*). Where the wife, fcy her husband's authority, signed and in- 
dorsed the bill in her own name, it was held sufficient to pass the interest 
in the bill to the indorsee, a bond jfide holder (A). It is no defence to an 
action against the acceptor, that an indorsement essential to the plaintiff’s 
title was made by ail infant. 

An admission by an indorser of his indorsement, is not, it seems, evidence 
against the acceptor (to). 


Indorse* 
meat by a 
bankrupt. 

By an exe- 
cutor. 


Trustee. 


Proof of 
transfer. 
Indorse- 
ment by a 
wife. 


By an 
infant. 


( ) Cooper v. Meyer , 10 B. & C. 468. 

(b) Smith v. Pickering , Peak’s C. 50. 
Where the bill is drawn payable to the 
order of a third person for value received, it 
is up variance to allege that it was for value 
received of the drawer. Grant v. Da Costa , 
3 M. & 8. 351. Value received in leather 
for value delivered in leather is no vari- 
ance. Jones v. MarSj 2 Camp. 306. 
u Value received ” in a note means value 
received from the payee. Clayton v. Gos- 
lin, 5 B. 360. Qu. as to the indorse* 
ment of a bill by one partner after the bank- 
ruptcy of his co-partner. Ramsbottom v. 
Cator, 1 Starkie’s C. 228. 

( c ) 1 Camp. 46 ; 3 East, 321 ; 12 East, 
656. 

(d) 3 Wilson, 4. See tit. Exbcutor. 

(c) Evans v. Cranlington , Carth. 5. See 
2 Vent. 307. 

(/) Connor v. Martin, Str. 616; 3 
Wils.5; Mileqv. Williams, 10 Mod. 243. 
And the hushan* may sue alone, without 
the wife’s indorsement. * Mucilage v. 
Holloway, 1 B. & A. 218. But etc 


Richards v. Richards , 2 B. & Ad. 453. 
Where a promissory note is made payable 
to a married woman, the husband alone 
may indorse. Mason v. Morgan , 2 Ad. 
& Ell. 30. 

(g) Barlow v. Bishop, 1 East, 432. 

(A) Ibid. Vide supra , tit. Agent. 

(i) Cotes v. Davis, \ Camp. 485* 

(A) Prestwich v. Marshall ,7 Bing. 565 ; 
see Cotes v. Davis, 1 Camp. C. 485. 

(Z) Taylor v. Croker, 4 Esp. 187 ; Bay- 
ley O. B. 58; 2 B. & C. 290. Although 
he was the payee of the bill ( Jones v. Darch 
and others , 4 Price, 300). Note, in that 
case the defendant knew that the payee, 
who had indorsed the bill before accept- 
ance, was an infant. See Williams v. 
Harrison, Carth. 140. 

(m) Hemmings v. Robinson , Barnes, 
436 ; Bay. O. B. 223. But fee 2 Esp. C. 
647, 8. The signature of a party tfiay, It 
has been said, be proved by an admission 
which would be evidence against the party 
who made it. 2 T. R. 013 ; 1 Esp. cTaO s 
4 Esp. C. 226. tumen qu • 
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An avsrmfci that the payee by his indorsement directed the amount of 
the bill to betoaid to A. B. r is satisfied by proof of an indorsement directing 
the payment L the order of A . 2L, for the payment to his order is in effect 
a payment to Vim (n) ; and, conversely, an indorsement directing the pay- 
men} to be ma^e to A . B. may be alleged as a direction to pay to A . B, or 
order (o), since that is the legal import of the indorsement. 

A special indorsement of a bill contains in itself an absolute transfer of a 
bill(p); but an indorsement in blank is mere pritnd facie evidence of 
transfer (q) ; and therefore if A. the payee of a bill, indorse it in blank, and 
B . get the bill accepted, A . may still maintain an action on the bill, for B . 
might act either as agent or assignee, and not having filled up the indorse- 
ment, and thereby made the bill payable to himelf, it is to be presumed that 
be acted as agent (r). 

Where the bill or note is payable to the bearer, or has been indorsed in 
blank, possession is jyrimd facie evidence of delivery (s), and ownership (tf). Con- 
sequently where several sue as the indorsees of a bill indorsed in blank, they 
are 4 jnot bound to prove either that they are partners, or that the bill has been 
indorsed to them jointly (m) ; but where a bill specially indorsed to K ., was 
by his direction indorsed in blank, and delivered to L. $ Co ., it was held 
that two of the firm of Z. fy Co. could not conjointly with a stranger support 
an action as indorsees of the bill, without some proof of transfer by Z. Co. 
to the plaintiffs, either by indorsement or delivery ( x ). 

Where an indorsee of a bill recovered against a prior indorser (also an 
indorsee of the bill, who then brought an # action against the acceptor, he 
was non-suited for want of a receipt for the money paid by him to the 
indorsee (y) ; but it would have been sufficient to show that he had paid 
the money. 


(n) Smith v. M'Clurc , 5 East. 470. 
Fishery. Ponfret, 12 Mod. 125. 

(o) Achesoti v. Fountain , Str. 557. 
Afore v. Manning , Com. 311. Fdic v. 
Mast India Company, 2 Burr. 1210. Bl. 
R. 205. 

(p) Pgtkier Contrat du Change , Part I. 
o. 8, s. 23, 24. 

{q) $mith v. Pickering , Peake’s C. 50. 
Clarke v. Pigott , Salk. 120. 130. 

(r) Clarke v. Pigott, Salk. 126. 12 Mod. 
192. 

(i) The property in bills is not trans- 
pired by mere indorsement, without de- 
livery, which must be averred. JR. v. 
Lambton and others , 5 Price, 442. 

ft) Ord v. Portal , 3 Camp. 239. King 
v. Milsom, 2 Camp. 5. Bo if a bill be 
indorsed in blank to several, one of 
whom dies, and the rest sue. At t wood 

v. Battenbury, 6 Moore, 579. And 
see Bordasnz v. Leach, 1 Starkie’s C. 
446. Machell v* Kinnear , 1 Starkie’s C. 
499. But where the bill is specially in- 
dorsed to a firm, 3 Camp. 5240. Or where 
the plain tiffs sue as assignees of a bankrupt, 
or in any other special capacity, they must 
prove an indorsement in that capacity. Ber~ 
nasconi v* Duke qf Argyle, 3 C. & P. 29. 
<u) Ord y. Portal , 3 Camp. 239. 

J4 Machell v. Kinucar, 1 Starkie’s C. 


(y) Mendez v. Carreroon , Ld. Raym. 
742. But this was on proof of a custom 
amongst merchants to produce a receipt for 
the money so paid ; and Ld. Holt held that 
it would have been sufficient to prove that 
he had paid the money, in the above case 
(the record has been consulted) the plain- 
tiff did not declare on the bill as indorsee, 
but specially alleged his payment of the 
money to the subsequent indorsee, on the 
default of the acceptor. Where, however, 
an indorser has been compelled by a sub- 
sequent indorsee to take up the bill, he 
may still sue as indorsee of the bill against 
the prior parties. See Death v. Serwmters, 
1 Lut. 836 ; and the observations of Law- 
rence, J. in Cowley v. Dunlop } 7 T. ft. 
571, who considered the poinv as settled 
by the case of Death v. Serwonters, that 
the right to sue as indorser was not lost 
by indorsement, and that an indorser,' on 
taking up the bill, was remitted to his 
former right to sue on the bill; and there- 
fore that if A. indorsed to B% and 1L to 
C., and C. to J [L, who returned the bill to 
C., the latter might recover as indorsee of 
the bill. And see Callow v. Lawrence , 
3 M. & S. 97, and fte case of Pownal v. 
Ferrand, ifrfra, note (ajL Where three 
persons, not partners Inrtmde, had sepa- 
rately indorsed the bill for the accommo- 
dation of the drawer, and, on its being 
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And an indorser who takes up the bill from a subsequent! indorsee, is 
remitted to hi# former rights on the bill(jg). It has even beeijheld that an 
intermediate indorser who, on actions brought by a subsequent indorse 
against himself, and also against the acceptor, pays part of me amount to 
such indorsee, may recover that sum against the acceptor as money paid to 
his use ( a ). 

So if a party take up a bill for the honour of an indorser, he is entitled to 
sue all the previous parties on the bill (6). 

Where a note was given by A. to J3. to secure a debt, and was assigned by 
B. to C . with directions not to negotiate it, as he should want it for the 
purpose of settling with A. ; it was held that (7. could not, after a settlement 
between A. and B ., and without a redelivery of the note, maintain an action 
against A . (c). 

Where the bill or note is payable to A . and J9. f who are not partners, the 
indorsement of both must be proved (d). 

An indorsement by one of several partners in the partnership name will 
be sufficient, if the partnership be proved, for an authority may be implied^). 
So if one partner transfer in the name which he as managing partner has 
occasionally used for the purposes of the firm, although no privity on th$ 
part of his partners, be proved, and although the firm whose name is thus 
used no longer exists (/). 

Where the plaintiff claimed through the indorsement of E. S. the payee of 
the bill, and proved, that a person calling liiinself E. S. came to Cadiz, having 
the bill in his possession, and qjso a letter of introduction, proved to be 
genuine, which purported to be given to a person introduced to the writer 
as E. S.j and also another bill of exchange drawn by the writer; and also, 
that that person resided at Cadiz ten days, during which time lie visited the 
plaintiff, and indorsed the bill to him, and received a letter of credit from 
him, it was held that this was evidence of identity, sufficient to warrant a 
verdict for the plaintiff (g). 

On the dissolution of a partnership, a power given to one of the partners 
to receive and pay debts, does not authorize him to indorse a bill in the 
name of the partnership ( h ). A partner becoming bankrupt cannot give a 
title by indorsement (£). 

Evidence of an offer by the defendant to give another bill supersedes the 
proof of an indorsement (k). 


dishonoured, had paid in equal portions the 
amount to a party who hgd discounted it 
subsequently to their indorsements ; held 
that they might strike out their indorse- 
meats, and proceed jointly as possessors of 
the bill against a previous indorser. Low 
v. Cop estate, 9 Carr. & P. C. 300. 

(z) Supra, note (y). 

(a) Pownall v. Ferrand, 6 B. & C. 
430. 

(b) Merten* v. Winnington , 1 Ksp. C. 
119. He holds as an indorsee for value 
from the party for whom (not from whom) 
he takes the bill. Bayley on Bills, 
140-8. 

<c) 1 Bos. & PaIL398. 

(d) Carvick , v. v% ckery, Doug. 063 ; 
Bay. O. B. 55. % 
e) Supra, 204. 

/) Williamson v. Johnson , 1 B. be C. 
147 ; 2 D. & R. 281. 


(g) Bulkley v. Butler, 2 B. & C. 434. 
See Mead v. Young , 4 T. R. 28. 

(h) Kilgour v. Finlyson , 1 H. B. 166. 
See Lacy v. Woolcot, 2 D. Sc R. 418. 

(i) Thomason v. Frere , 10 East, 418. 
See Burt v. Moult , 1 C. & M. 626. 
Drayton r . Dale , 2 B. & C. 203. 

(A) Bosanquet v. Anderson , 0 Esp. C. 
43 ; 1 T. R. 054 ; see Sidfbrd v. Cham- 
bers, I Starkie's C. 320. Where no proof 
was given of the hand-writing of one of 
the indorsers, but it appeared that the 
indorsement was on the bill when the de- 
fendant accepted it, and that he promised 
to pay it, Ryder, C. J., left the case to the 
jury, and the Court, after a verdict for 
the plaintiff, refused a new trial. Hankey 
v. Wilson, Say. 223; Bayley on Bills, 307. 
But where a bill was shown to the drawer, 
with the name of the payee indorsed upon 
it, and tho drawer merely objected for 
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Atlilja Vmue . — The holder of a bill indorsed in blank, or payable to bearer, 
is not prejiMiced by a defect in the title without his knowledge, but he 
must in genlral, in such case, prove that he has given value for the bill; 
and therefore it is no defence to an action on a bill or note to prove that it 
was lost by t m owner, or stolen from him, provided the plaintiff can show 
that he gave a valuable consideration for it (Z). So if the bill has been ex- 
torted by duress, the plaintiff must prove that he gave some value for it (m). 
So where the bill has been obtained from the drawer by fraud (n) ; and 
though value were given, the defendant muy defeat the holder’s claim by 
pipof that he had notice of the defect ( o ). * 

It is, however, a question whether the plaintiff acted bond fide in taking 
the bill, and whether he acted with due and reasonable care and caution in 
doing so, where there are any circumstances sufficient to excite the suspi- 
cion of a prudent man ( p ). And though he gave value, the plaintiff cannot 
recover on a note, ^cheque or bill, which has been lost or stolen, if he take it 
after it has become due (</). 

Hankers who have given acceptances for a customer beyond the cash 
balance in their hands, hold all collateral securities for value (r), and may 
recover against an accommodation acceptor, although the customer who had 
previously deposited the bill with them had it in his hands when it became 
due, and had agreed to deliver it up for a vuluable consideration, instead of 
which he redelivered it to the plaintiffs (s). So, although they had de- 
livered it to the payee when it became due to procure payment, and it 


want of consideration, it was held that it 
did not supersede the necessity of proving 
tho indorser's hand-writing. Duncan v. 
Scott , 1 Camp. 101. 

( l ) Miller v. Race , 1 Burr. 452. Law - 
son v. Weston, 4 Ksp. 5(1. Grant v. 
Vaughan , a Burr. 151(1; 1 Bl. R. 485; 
2 Show. 235 ; 3 Sulk. 120; Ld. Rayra. 738. 
Peacock v. Rhodes, Doug. Oil. Pater - 
* on v. Hardacre , 4 Taunt. 114. So bank- 
notes cannot be followed hy the legal 
owners into the hands of bond fide holders 
for a valuable consideration without no- 
tice ; and therefore where a trader, after 
bankruptcy and a commission, procured 
bank-notes in exchange for bills, and by 
these bank-notes, through an agent un- 
known to the defendants (bankers), re- 
deemed a bill of exchange in their hands, 
it was held that the assignees could not 
recover. Lowndes v, A rider son, 13 East, 
130. See also Solomon s v. The Bank of 
England, 18 East, 135; and supra , tit. 
Bankruptcy. 

(m) Duncan v. Scott, 1 Camp. 100. 

(n) Bees v. Marquis of Headfort , 2 
Gamp. 574. 

(o) See the cases above cited, note (Z). 

(p) Gill v.Cubitt, 3 B.&C. 466. There a 
discount broker discounted a bill, (stolen the 
night before) from a person whose features 
be knew, but whose name was unknown. 
Where a trader received from a stranger, 
in part-paymeut of goods, a bill which had 
been lost, the party paying it represent- 


ing to the trader that he had been recom- 
mended to him by a customer of his, and 
directing the goods to be sent to a place 
not a regular booking-office ; there was no 
evidence that the newspaper advertising 
the loss ever came under his view ; the 
J udge left it to the jury to say whether 
the bill was received out of the ordinary 
course of business, and under circum- 
stances which should have excited suspi- 
cion and inquiry ; and they having found 
for the defendant, the acceptor, the Court, 
deeming it a case peculiarly for the con- 
sideration of a jury, refused a new trial. 
Slater v. West , 3 C. & P. 325. And see 
Gill v. Cubitt, 1 C. & P. 163. 487. 

(q) Down v. Hailing , 4 B. & C. 380. 
A cheque on » banker, lost by accident, 
was paid to a shopkeeper for goods, in 
London, five days after the date; in an 
action by the owner against the shop- 
keeper, it was held, that it was for the 
jury to say whether the defendant bad 
taken the cheque under circumstances 
which ought to have excited the suspicion 
of a prudent man ; it was also held that 
the shopkeeper having taken the cheque 
five days after it was due, it was sufficient 
for the plaintiff to prove his property in 
the cheque without showing how he lost 
it. And see Egan v. Tkrelfall , 6DAR. 
826 ; Beckwith v. GorraU, 3 Bing. 444. 

(r) Bosanquet v. Dudman , 1 Starkie's 
C. 1. 

(s) Ibid. 
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remained in his hamls till his bankruptcy, and then passed in 4} the hands 
of his assignee (t). 4 J 1 

An acceptor could not, before the new rules, by mere notic Jto the plain- 
tiff, and without throwing suspicion on his title, compel Jim to prove 
value (u). According to the practice of the Court of Comrlm Pleas, the 
defendant was required to give notice of his intention to call upon the 
plaintiff to prove that he gave value for the bill (#). In the King's Bench 
it was not necessary to give such notice, although it was usual and 
proper to do so ( y ). Whether such notice had or had not been given (s), 
the plaintiff, it seems, was not bound to enter upon proof of consideration 
as part of his original case, or until suspicion had been cast upon his 
title, either upon cross-examination of his witnesses (a), or by proof on 
the part of the defendant (ft). 

An indorsee cannot recover against the acceptor, costs incurred by him 
in an action on the bill against him, there being no privity of contract 
between them (<?). 

Secondly, where the liability is of a secondary and conditional nature, 
and is consequent upon the default of the maker of a note or acceptor of a 
bill, that is, where the action is brought. 

1st. By the payee against the drawer of a bill. ‘2dly. By an indorsee 
against the drawer or indorser of a bill, or against the indorser of a promis- 
sory note. 


(t) Bruce v. Hurley, 1 Starkic’s C. 23. 

(u) Reynolds v. Chettle , 2 Camp. 5SH>. 

(x) Paterson v. Hardacre , 4 Taunt. 
11. 

( y ) In an action by an indorsee against 
the acceptor of an accommodation-bill, 
no notice to dispute the consideration is 
necessary. Mann v. Lent , 1 Mo. & M. 
240. Wyatt v. Campbell , 1 Mo. & M. 80. 
Semble, in all cases of no consideration 
given, the holder must prove value. Ib. 
Sharpe v. Bailey , 8 B. & C. 44. In an action 
on a note which has been stolen, it is in- 
cumbent on the plaintiff to prove that he 
gave full value for it. De la Chaumette 
v. The Bank of England, 9 B. & C. 208. 
Nor can he recover if lie had notice 
of the fact before he paid value. Ib. 
And notice to a party who presents the 
note for payment, and to whom the note 
has been remitted by a foreign merchant 
for payment, is notice to the party, a 
foreign merchant, who remits it. Ib. 
S. being indebted to a firm in which he 
was partner, gave a note iu the name of 
another firm, In which he was also a part- 
ner, in disclgirge of his individual debt ; the 
payees indorsed it over, and the indorsees 
sued the parties who appeared to be 
makers ; held that litis note was made in 
frand of S.’s partner in the second firm, 
and could not be enforced against him by 
the payees, and that at all events, under 
these circumstances of suspicion, the in- 
dorsee could not recoyer without proving 
that he took the note for value, though no 
notice had bed* given him to prove the 
consideration. Held also, Parke, J . dis- 
sentient*, that in all cases where, from de- 


fect of consideration, the original payee 
cannot recover on the note or bill, the in- 
dorsee, to maintain an action against the 
maker or acceptor, must prove considera- 
tion given by himself or prior indorsee, 
though he may have had no notice that 
sucli proof will be called for. Heath v. 
Sansom, 2 B. & Ad. 291. 

( 2 ) A contrary course was adopted by 
Ld. Ellenhorough ( JDelauney v. Mitchell , 
1 Starkie’s C. 439); but the later prac- 
tice appears to be more convenient, since 
it frequently happens that the defendant 
is unable to impeach the plaintiff's title, 
and then the proof of consideration be- 
comes unnecessary. 

(a) Where notice had been given to 
prove the consideration given for a note, 
and a witness had been cross-examined in 
order to disprove the consideration, it was 
held that the plaintiff was bound to give 
evidence of consideration as part of his 
case in chief, and that he could not give 
such evidence in reply. Whitloclte v. 
Underwood, 3 D. & R. 356. JJelauney 
v. Mitchell, 1 Starkie’a C. 439. 

(ft) Reynolds v. Chettle, 2 Camp. 500. 
Paterson v. Hardacre , 4 Taunt. 114. 
Hutnbert v. Ruding, Chitty on Bills, 512. 
In an action by a third indorser against 
the acceptor it is not sufficient for the de- 
fendant to show no value given as between 
the drawer and first indorsee, or upon the 
subsequent indorsements, without showing 
no value as between himself and the 
drawer. Whitaker v. Edwards , 1 Ad. Sc 
Ell 638. Notice to dispute had been 
given. 

(c) Dawson v. Morgan, 9 B. Sc C. 618. 
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1st. By tie payee against the drawer of a bill : Here the plaintiff must 
prove (d), lit, The drawing of the bill. 2dly, Due presentment. 3dly, 
The dxawee’lor acceptor's default. 4thly, Notice, or facts which excuse 
the want of notice, to the drawer ; and id some cases, otlily, A protest. 

1st. The drawing of the bill is usually established by proof of the drawer’s 
liand-writing, or by proof of the drawing in his name by an authorized 
agent. Where there are several drawers, it must be proved that they all 
signed the bill, or gave authority for the drawing of it in their joint 
names (*). 

2dly. Presentment ( f ). As the liability of the drawer or indorser is of 
a secondary nature only, for he undertakes to pay the amount upon the 
default of the maker or acceptor, it is necessary to aver and prove that due 
diligence has been used for the purpose of procuring payment from the 
maker or acceptor ( g ) ; and here it is to be observed, that an allegation of 
due presentment, and a refusal to pay, will not be satisfied by evidence that 
the maker or acceptor could not he found when the note or bill was due (A). 

Duly presented means presented according to the custom of merchants, 
which necessarily implies an exception in favour of those unavoidable 
accidents which must prevent the party from doing it within the regular 
lime (r). 

A presentment may be either for acceptance or payment. Where the 
bill is payable at a certain date a presentment for payment must be proved 
to have been made on the last day of grace, whether the bill be an inland 
or foreign one (A). 

Where the bill is dishonoured for nonpayment a previous acceptance, 
though alleged, need not be proved (D. 

A bill payable at a banker’s mu9t be presented within the usual banking- 
hours ( m ) ; but where the bill is payable at the house of a private trades- 
man, the presentment need not he made within the banking-hours. In such 


(d) As to the production of the bill, 
vide supra, 202. 

(«) Vide supra , Proof of Acceptance, 
203. Qu. whether one who draws a bill in 
the name of a firm, and of which he is not 
a membt t\ without authority , is liable os 
drawer. H ilson v. hart hr op, 2 M. & VV. 
803. 

(/) Where It is ambiguous on the face 
of an instrument whether it be a bill of 
exchange or promissory note, the payee 
may treat it al either, and presentment is 
unnecessary. Edit v. Bury , 0 1). & C. 
433. Gray v. Milner, 8 Taunt. 739. 
Allan v. Mawson, 4 Camp. 115. Shut- 
tleioorth y, Stevens , 1 Camp. 407. Pre- 
sentment for acceptance is not neces- 
sary except In cases of bills payable 
within a limited time after sight. Bayley 
on Bills, 183. But in case of present- 
ment and dishonour, notice must be gi\ en. 
GoodaU v. Dolly % 1 T. R. 712. 

(g) % Burr. 617 ; 8 H. B. 605. 

(h) Zeeson v. Pigott, cited Bayley O. 
B. 187. 

(i) Per Lord Ellenborough, Patience 
v. Trncnty, 2 Smith, 224. 

(*) 4T. R. 152. Tassel v. Lewis, Ld. 
Raymond, 743. Anderton v. Beck, 16 


East, 248. Days of grace arc not allowed 
where the bill is payable on demand 
(Chitty, 140). A cheque received on one 
day should be presented for payment 
on the next day. 2 Camp. 537. Where 
a hill was drawn at C., in Newfound- 
land, on the 12th August, in duplicate, 
from which place there was a daily post 
to St. John's, and a post-office packet 
from thence to England three times a 
week, and the voyage about 18 days, and 
the bill was not presented for acceptance 
until the 16th November, and was dis- 
honoured when due, and the jury found a 
verdict for the defendant, the Court re- 
fused to disturb it. Straher v. Graham , 
4M.&W. 721.* 

(l) Either in an action &gainst the 
drawee or an indorsee, for the fact is not 
essential to the defendant’s legal liability. 
Tanner v. Bean , 4 B. & C. 312. Contra, 
Jones v. Morgan , 2 Camp. 407. 

(m) Parker v. Gordon, 7 East, 986. 
221 ford v. Teed, 1 M. & S. 28. And It 
will not be inferred from the circum- 
stance of the bill being presented by * 
notary, that it had befbi? been duly pre- 
sented within banking-hoars. Ibid. 
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case it has been held that a presentment at eight in the eveniip is not on* 
seasonable (n); and a presentment at any time in the day af evening is 
sufficient, if an answer be given by an authorized person (0)* j f 
Where the bill is payable at sight, or within a certain time After, it most 
be presented within a reasonable time (p). 1 

No precise rule has been laid down defining the limits allowed for pro* 
sentment in such cases, the courts have cautiously avoided the fixing any 
certain time even in respect of an inland bill ; and it has been said that no 
precise rule can be laid down upon the subject (9). The question of reason- 
able time in this, as in all other cases, appears to be a mixed question of 
law and of fact (r) ; but in the late case of Fry v. Sill , the court seem to have 
considered it to be a question for the jury. It has been held, however, that 
the plaintiff is not guilty of laches in sending a foreign bill, payable after 
sight, into circulation before acceptance (s), and in keeping it in circulation 
without acceptance, so long as the respective holders found convenient, 

A cheque payable on demand need not be presented tilljthe day after that 
on which it is given ; it is sufficient to send it for presentment by the Aext 
day’s post (£). 

Where a bill is accepted payable at a particular place (u), the allegation 


(ft) 2 Camp. 527. And see Triggs v. 
Sewnham, 1 C. & P. 631. 

( 0 ) Garnett v. Woodcock, 1 Starkie’s C. 
475 ; 6 M. & 8. 44. See also Henry v. 
Lee, 2 Ch. 124; Whitaker v. Hank cf 
England, 1 C. M. & R. 744; 6 C. & P. 
700. 

(p) Muilman v. j D f Eguino, 2 H. B. 505. 
And see BarbUhire v. Parker, 6 Bast, 3 ; 
2 H. B. 566. See Fry v. Hill , 7 Taunt. 
397. Semble, presentment on the fourth 
day in London, when drawn at the dis- 
tance of twenty miles from London, is 
within a reasonable time. Ibid. And see 
Goupy v. Harden, 7 Taunt. 159. It is not 
unreasonable to treat bills of this nature 
as not requiring immediate presentment, 
but as being retainable by the holders for 
the purpose of using them, within a mode- 
rate time (for indefinite delay cannot of 
course be allowed), as part of the circu- 
lating medium of the country. Shute v. 
Robins, M. Sc M. 133. The question in 
such case is, whether, looking at the situa- 
tion and interests of both drawer and 
holder, there lias been anf unreasonable 
delay on the part of the former in forward- 
ing the bill for acceptance, or putting It 
into circulation. Hellish v. Rawdon, 
9 Bing. 416. In the case of Mottle v. 
Brown, 4 Bing. N. C. 267, It appeared 
that a cheque drawn by on a banker at 
Bath, was cashed fbr the defendant by a 
branch of the N. W. batik at Malmesbury, 
on Tuesday, March 28 ; the same day ft 
was forwarded to the principal N. W. bank 
at Melksham, twelve miles from Bath j on 
Friday the 21st it Was presented at Bath, 
and dishonoured. The Court held, that the 
Presentment was not in titoe to give the 
N. W. bank a date against the defendant. 
Unde!, J. la delivering judgment, said, 
u The result of the cases from Richfchrd v. 


Ridge , 2 Camp. 539, to Haddington v. 
Schleucher, 4 B. & Ad. 752, is that the 
plaintiff receiving a cheque has till the 
following day to present it, where there are 
the ordinary means of doing so. Here the 
plaintiffs resided in a post-town, and if 
they had remitted the cheque to Bath by 
the noxt day’s post, it would have been pre- 
sented on Thursday; If there was any 
sufficient cause for not pursuing that course, 
it is on them to show it, but I think on 
the whole of the facts, they have been 
guilty of ladies.” 

(q) Per Eyre, C. J. Muilman v. D'Egu- 
ino, 2 H. B. 505 ; and per Heath, J. and 
Gibbs, C. J. Goupy v. Harden, 7 Taunt. 159. 

(r) Harbishire v. Parker, 6 East, 3. 
See the rule, itfra, p. 220. 

(*) Goupy v. Harden, 7 Taunt. 169, in 
an action by the indorsee against the in- 
dorser; and in Muilman v. JD'Eguino, 
2 H. B. 505. Whitaker y. Hank of Eng- 
land, 1 C. M. Sc R. 744; 0 C. & P. 700. 

(/) Fry v. Hill, 7 Taunt. 397 ; and see 
the rule Williams v. Smith* 2 B. Sc A. 
497, and infra , p. 226. 

( u ) A note in the margin mentioning a 
place where payable, need not be averred 
in the declaration, nor need the bill be 
proved to have been presented there for 
payment, it being treated us a memoran- 
dum only, and not as part of the contract. 
wmmns v. Wan ing, 10 B. Sc C. 2. It is 
sufficient that the bill is presented at the 
place where it is made payable, notwith* 
standing the drawee may die before irbe- 

oomes due, and his representative# may be 
ignorant cf the existence of the bill. PhU- 
pot v. Bryant, 3 C. Sc P. 244* A foreign 
bill, upon being presented to the d raw e es 
at their place of residence atX,, is vetoed 
acceptance ; the defendants, the correspond- 
ents of the payees, who had Indorsed it. 
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and proof ihat the bill was presented at that place is sufficient, without 
showing a Presentment to the acceptor himself. For although the stutute 
1 & 2 G. 4, \ 77, has provided that the acceptor way be called on else- 
where, notwithstanding the limitation in his acceptance, yet it is not com- 
pulsory on t» holder to go elsewhere (a*). 

If the presentment be at the place mentioned in the acceptance, proof of 
the acceptor^ hand-writing is essential, otherwise it would not appear that 
the place mentioned in the acceptance was appointed by him ( y ). 

If a holder of a bill payable after sight keep it without either presenting it 
or putting it into 'circulation, he is guilty of laches, and cannot recover (z). 

Proof of presentment of a bill to a banker’s clerk at the clearing-house, 
is sufficient (a). If the bill has been accepted by the agent of the drawee, 
who is abroad, it must be presented to that agent for payment ( b ). 

Where the acceptor is dead, presentment must be made to his executor 
or administrator, and if there be none, at the house of the deceased (c). 
If the bill be payable at a particular place it is not necessary to present it 
to the executor ( d ). 

If a note be made payable at a particular house, a demand of payment at 
that house is a demand on the maker ( e ). Where a note was made payable 
at the house of C. 9 who was the banker of A ., and in the course of business 
was indorsed to C , it was held that it w as unnecessary to make any demand 
upon the maker (J ). If the maker or acceptor be dead, the note or bill 
should be presented to his representative, if he lives within a reasonable 
distance ( < g ). 

Presentment at a banker’s must be within banking-hours, in other cases 
must be at a reasonable hour ; presentment between seven and eight in the 
evening is reasonable (A). 


accepted it in the terms, “ accepted under 
protest for honour of L. $• Co., and will be 
paid for their account if regularly pro- 
tested and refused when due held, that as 
under such special acceptance there could 
not be a refusal to pay unless there was a 
presentment and demand of payment, it 
was the duty of the plaintiffs to present it 
to the drawees on the day it became due, 
and at the place where they resided, no 
other being designated in the bill, and that 
it was properly protested for non-payment 
at X., the usage of merchants being ex- 
cluded by the terms of the special ac- 
ceptance. Mitchell v. Baring, 10 B. k 
C. 4. 

(ar) Be Bergarcche v. Pillin, 3 Bing. 
476. And sec Hawkey v. Borwich , 4 Bing. 
135. Turner v. Hayden , 4 11 Sc C. 2; 
Bay ley on Bills, 173. Whether the bouse 
be mentioned in the hill or note, or in the 
margin, or in the acceptance only, that is 

the proper place of presentment. 8oe 

Macintosh v. Hayden, My. k Mo. 362. 
Under an allegation that the bill was duly 
presented, without stating an acceptance, 
the plaintiff may prove a presentment at 
the place mentioned in the acceptance. 
Park* v. Edge , l C. k M. 420. 

(y) Sedgwick v. J tiger, 6 C. & P. 199. 

(*) 2 H. B. 665. 


(a) Reynolds v. Chet tie, 2 Camp. 595. 
Harris v. Parker , 3 Tyr. 370. 

(b) Phillips v. Astling and others , 2 
Taunt. 200. 

(e) Mollov, b. 2, c. 10, s. 34. Chitty on 
Bills, 317. 

(d) Philpott v. Brian t, 3 C. & P. 244. 

(e) Saunderson v. Judge , 2 H. B. 509. 
Bmres v. Howe, 5 Taunt. 30. Where the 
bill was taken to the house of which the 
drawer was described in the bill, and the 
party was informed by a woman in the 
passage that the drawer was gone, and it 
was shown by the defendant that the wo- 
man was a lodger, and that the drawer 
having quitted the premises, no one had 
heard of the message so communicated, 
it was held to be evidence from which the 
jury might infer that she was au inmate, 
and that the presentment was sufficient. 
Buxton v. Jones , 1 M. & G. 83. 

(/) Saunderson v. Judge, 2 H. B. 509. 
In that case the note was made payable at 

the bankers merely by means of a memo- 
randum indorsed at the foot ; and the court 
were of opinion that the averment of a pre- 
sentment according to that note was unne- 
cessary. 

($r) Bayley, O. B. 95. 

(A) Wilkins v. Jadis % 2 B. k Ad. 186 ; 
S M. & M. 141. Barclay v. Bayley , 
Camp. 627. 
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An allegation of the presentment of a bill to P. P . (the bilji having been 
accepted by P . P No. (>, Budge Row,) is proved by showing tAat the holder 
went to No. (>. Budge Bow, and found it shut up, no one beJ»g there (/). 

See tlie statute t> & 7 W. 4, e. 38, as to n bill accepted .silw protest for 
honour. 

Silly. Tlie default of the drawee or acceptor. — Where a bill is payable so 
many days after sight, the plaintiff must prove a presentment for accept- 
ance (ft). But in oilier cases it is snllieient to jirove a presentment for 
payment when the bill becomes due, and a refusal to pay (/) ; nud if a pre- 
vious acceptance be unnecessarily alleged, it. need not be proved (m). It 
is snllieient to prove a presentment for acceptance, and a refusal to accept 
at any time before the Bill becomes due, ior upon the dishonour tlie drawer 
becomes liable (u) immediately. It is also snllieient to show that the 
drawee refused to accept according to tin* form of tin* bill ; and evidence 
is inadmissible for I lie purpose of proving that the mode of payment pro- 
posed would have, been equivalent to a payment according to tin* terms of 
the bill (e). The plaintiff must prove that the refusal came from the de- 
fendant; it is not sufficient therefore to produce a witness who went to the 
drawee’s residence, and was there told by some one that the bill would not 
be honoured (p). 

4thly. Notice to the drawer (//).- The general rule is that the plaintilf 
must prove that In* has ns< d due diligence in giving notice of the default ; 
and whether due diligence? has been used is usually a question of hue, but 
dependent on facts, such as the situation of the parties, their places of abode, 
and tin* facility of communication (*/•). 

It is sufficient to prove that the defendant had due notice from any party 
to the bill (.s). If the? drawer receive due notice from bis own indorsee, be 
is liable to a subsequent indorsee, from whom he received no direct 
notice (7). 


( i ) if hie v. At teh/ y 4 B. & Ad. (524. 

(It) Cliittv, O. B. 122. 

(0 H. N. P. 2(H). Bright v. Pun ier, 
3 East, 483. Bat Jingo Its v. (Jlos ter, 3 East, 
481. See Mucarty v. Barrow , Str. 343. 

(///.) Tanner v. Bean, 4 B. *Sc C. 312, 
contra , Jones v. Morgan, 2 Camp. 474. 

(n) B. N. P. 2(53. Bright v. Barrier, 

3 East, 483. BaWngalls v. (r/oster,lM\Hbt, 
481. 8ee Macarty v. Burrow , Str. 343. 

(o) Boehm v. (iarcuut, 4 (’amp. C. 42*7. 

(p) ('la 1 eh v. Boyer, 3 Ksp. ( ’. 173. 

(y) JJaggtish wWeathcrby, 2 BI. R. 747. 
Notice to tlie acceptor in an action against, 
tlie drawer of a bill, payable at a particular 
place, is unnecessary. Edwards v. Dick, 

4 B. wSc A. 212. 

(r) See Jjarbyshire v. Barker , (i East, 3 j 
2 Camp. 002. Tindal v. Brown, 1 T. It. 

167. But see Lord Kenyon’s opinion in 

Hilton v. Shepherd , 0 East, 14. n. ; and 
see the ordinary rule, infra , n. (a). By the 
st. 7 & 8 G. 4, c. 10, s. 1, where bills of 
exchange becoming due on the day pro- 
ceeding Good Friday or Christmas-day are 
dishonoured, not ice thereof may be given on 
the day after such Good Friday, &c. sec. 2. 
Bills of exchange becoming duo on fast or 
thanksgiving days, to be payable on the day 
VOL. II. 


next, preceding such fast or thanksgiving 
day. see. 3. Good Friday, Christ mas-day, 
as regards bills of exchange, to be treated 
as the Lord's Day. A party who receives 
notice on a SuifWay,Good Friday, or Christ- 
mas-day, is in the same situation as if it had 
not readied him till the* next day. Bray v. 
II ad awn, 3 M. & S. (58. A Jew is uot 
obliged to forward a bill on file day of a 
grand religions festival. JAndo v. I/ns - 
worth, 2 Camp. (502. If notice be, in fact, 
given before action brought, although not 
lit tlie proper time, yet proof of having 
used diligence will satisfy the allegation 
of notice having been given. Harris v. 
ltichardstm , 4 C. At P. 32. 

(s) 2 Camp. 177. Basher v. Kicrun, 
4 Camp 87. Shaw v. (JroJ't, 2 Camp. 
373. Wit yon v. Swrtbry, 1 Sfarkle’s C. 

.‘14. Jamieson v. Stein ion, 2 Catnp. 
373. (J unson v. Metz, 1 B. & C. 133. 
Chapman v. Keane , 3 Ad. Sc Ell. 607. 
But see e.r parte Barclay, 7 Vez. jun. 
338 ; arid Tindal v. Brown , 1 T. B. 167. 
In that case time had been given to the 
maker of the note. A notice given by one 
not a party to the bill is insufficient. Ste- 
wart v. Kennett, 2 Camp. 177. 

(0 Shaw v. Croft , 2 Camp. 373. 
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A bill fcidoksed in blank having been left at an attorney’s office to be pre- 
sented by hiA was on presentation dishonoured ; a letter written by the 
attorney to fke drawer was held to be a sufficient notice of dishonour, 
although he dm not , state on whose behalf he applied (a). 

Upon the gimrantee of the price of goods to be paid for by bill, it was 
held that notice of dishonour should be given both to the drawer and to 
the party who guaranteed the payment, unless both were bankrupts (a*). 

Notice should be given to all whom the holder means to sue ; if he 
give notice only to an intermediate party, it will not be sufficient a9 to a 
prior party unless he has otherwise received due notice (y). 

Notice of dishonour may be given immediately on the refusal to pay, 
without waiting to see whether the bill will be taken up in the course of 
the day (s). The general rule as to time, is, that if the parties live in the 
same town, notice shall be given the next day; if in different places, by the 
next day’s post (a). Where the holder received notice of the dishonour 
on Sunday, notice *by him by Tuesday’s post was held to be sufficient ( b ). 
Where the dishonour was on Saturday at nine, the notice to the plaintiff on 
Monday, at Kniglitsbridge, by his banker, and notice by the plaintiff to 


(u) Woodthorpe v. Lawes , 2 M. & W. 
109. 

(x) 2 Taunt. 200. 

(y) Huy ley on Bills, 209. Notice to the 
drawer’s attorney is not sufficient. Croft 
v. Smithy 1 M. & S. 564. Where the drawee 
is dead, notice is to be given to liis exe- 
cutors or administrators. Where a bank- 
rupt has left his bouse, notice should be left 
there, and with the messenger when he is 
In possession. JEx parte Johnson , 1 Mont. 
& Ayr. 622. Where an indorsee was 
abroad, but had a house in England, and 
the notice was sent to his house, and the 
bill was shown to his wife, it was held to 
be sufficient. Cromwell v. Hynrow , 2 Esp. 
•0. 611. Honsego v. Coicne , 2 M. & W. 
348. 

(ar) 3 Camp. 193. And see Wright v. 
Shatter om, 2 B. & A. SOI.* 

(a) Williams v. Smith , 2 B. & A. 496, 
where it was held that notice of the dis- 
honour of bills must be given, or present- 
ment made, by the post on the day follow- 
ing that on which the party receives the 
bills, or notice of the dishonour ; and the 
Court said, that if it were to be the next 
practicable post, difficult questions of fact 
would often be raised, and uncertainty 
would arise, from peculiar local situations. 
Where, therefore, country bank notes were 
received on Friday, and transmitted partly 
by the Saturday and partly by the Sunday’s 
post, so that both were received in London 
on Monday, and were presented on Tues- 
day and dishonoured, the Court held that 
the holder had not been guilty of laches, 

although he had received the notes several 

hours before the poet went off on Friday. 
Ibid. And 9ee Tindal v. Broom , 1 T. R. 
167 ; Puckford v. Maxwell, 6 T. R. 62 ; 
and Wright v. Skawcross , 2 B. & A. 501. 
It has been doubted whether it is sufficient 
that the drawer should have had notice in 


as many days as there are intermediate 
indorsers between himself and the plaintiff. 
Lord Ellen l)orough ruled in the negative in 
Marsh v. Maxwell , 2 Camp. 210 ; and the 
same point was decided in Turner v. Leach , 

4 B. & A. 461. See M 6 Queen v. Farquhar , 

1 1 Ves, 478 ; and infra , 234. Where there 
is a post on the day when the party re- 
ceives notice, and none on the following 
day, it is sufficient to send notice on the 
third day. Geill v. Jeremy , M. & M. 61. 
Notice on the day on which the bill be- 
comes due is not too soon. Burridge v. 
Manners , 3 Camp. 193. Unless the ac- 
ceptor afterwards, and on the same day, 
pays the hill. Hartley v. Case , 1 C. & P. 
656. A party receiving notice of disho- 
nour need not give notice to the party 
above him till the next post after the day 
on which he himself receives the notice, 
although he might easily give it on thut 
day, and there is no post on the day fol- 
lowing. Geill v. Jeremy, 1 M. & M. 61. 
A bill drawn by bankers in the country on 
their correspondents in town, payable after 
sight, is indorsed to the traveller of the 
plaintiffs on their account; he transmits 
it to them after an interval of a week, and 
they, two days afterwards, send it for ac- 
ceptance, which is refused, the drawer 
having become a bankrupt ; if the bill had 
been sent by the traveller to his employers 
on the receipt, they would have been able 
to have got it accepted before the bank- 
ruptcy. Held, that there was no laches 
in the traveller or his employers. Skate 
v* Robin*, 1M.&H, 133. 

An averment of notice is satisfied by 
proof of notice within a reasonable time, 
without stating the special circumstances % 
which render earlier notice unnecessary. 
Firth v. Thrush , 8 B. ScC. 387. Sharp 
v. Bayley , 9 B. & C. 44. 

(b) Wrigktv . Skawcross, 2 B. & A. 501 . 
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the indorsee in Tottenham-court-road on Tuesday, it was held tg he suffi- Time of 
cient (c). Notice by a letter put into the two-penny post-c dice after five notice, 
o’clock in the afternoon of the day after that on which tlieJparty knew of 
the dishonour, was held to be insufficient (d) ; but where tie letter in the 
usual course, would reach the defendant on the evening of the day follow- 
ing that on which the bill was dishonoured, it was held to be sufficient, 
although the parties resided within a short distance of each other (e). 

Where notice was given to a Jewish indorser on the 8th, which was a great 
Jewish festival, it was held that it was not necessary for him to give notice 
by the general post till the 9th (f). Where the indorsee, living in Hol- 
born, gave notice to the indorser, living at Islington, by nine the next night, 
it was held to be reasonable notice (g). 

A bill was received by a traveller for the plaintiff, who transmitted it to 
his principal ; the bill being dishonoured, the latter wrote to his traveller 
to inquire from whom he received it, and on receiving the requisite infor- 
mation gave notice to the defendants, and it was held trt be sufficient (A). 

An attorney who is employed to discover the residence of a party to a 
bill, has on discovery made, os in the case of a hanker, a day to consult his 
employer, and it is sufficient if he forward the information to him on the 
succeeding day (i). 

Where a bill is dishonoured abroad, notice by the first direct and regular 
mode of conveyance, whether it he an English or a foreign ship, is 
sufficient; the holder is not hound to send such notice by the accidental, 
though earlier, conveyance, of n foreign ship (A). 

It is not necessary to prove a notice in writing (Z). It is sufficient to Manner of 
prove a reasonable endeavour to give notice, as by sending an agent to the notice, 
drawer’s country house, who used his endeavours to give the notice (in). 

To prove a notice, it is sufficient to show that a letter, announcing the; By the 
dishonour, and directed to the defendant (n), was put into the proper post- P ot,t * 
office (o), or that such a letter was left at the defendant’s house (/>). 


(c) Haynes v. Birks, 3 B. & P. 599. 

(d) 2 Camp. 108; Bay. 125. Scott v. 
Lifford, 9 East, 347 ; and see Langdale v. 
Trimmer , 15 East, 291. 

(e) Hi it on v. Fair clough, 2 Camp. 033. 
(/) Ibid. 002. 

(p) 2 Taunt. 224; and see Hilton v. 
Shej>hei % d, G East, 14, n. Where there 
were five indorsers, A. B. C. B. E. all 
living near London, notice of dishonour on 
the same day to E., and cm the next to 1)., 
was held to be sufficient. 

(h) Baldwin v. Richardson , 1 B. & C. 
245. 

(i) Firth v. Thrush, 8 B. & C. 387. 

(A) Muilman v. B’Eguino, 2 H. B. 565. 
(1) Cross v. Smith 9 1 M. Sc S. 545. 
Hausego v. Cowne , 2 M. & W 348. Phil- 
lips y. Gould, 8 C. & P. 335. Notice to the 
drawers by sending to their counting-house 
during the hours of business on two sue- 

cesive days, knocking there and making 

* noise sufficient to be heard by persons 
within, and waiting there several minutes, 
the inner door^eing locked, is sufficient, 
without leaving notice in wrifing or send- 
ing by the post, although some of the 


drawers live at a small distance from the 
place. Woodthorpe v. Lomas, 2 M . & W . 
109. 

(•///) As where such agent went to the 
drawer’s counting-lionse on two successive 
days, during hours of business, knocked 
there, and made sufficient noise to he heard 
by persons within, and waited there several 
minutes, the inner door being locked. 
Cross v. Smith , 1 M. Sc S. 645. 

(n) Notice to an indorser, addressed, 
( Mr, Haynes , Bristol / was held to he too 
general. Walter v. Haynes , 1 K. Sc M. 
149. It is otherwise in an action against 
the drawer of a bill dated generally. 
Where the bill was dated Manchester , 
Abbott, C. J. held that it was sufficient to 
direct a letter to the drawer, *at Man- 
chester/ generally. Mann v. Moors , It. Sc 
M. 249. So where a party dr^w a bill, 
dating it generally London. Clarke v. 
Sharpe, 3 M. & W. 100. 

(o) Pothier, 148; Bay. 119; 2 H. Bl. 
Scott v. Lifford, 9 East, 347 ; i Camp. 
240. Saunderson v. Judge , 2 H. B. 
509. 

Ip) 1 Esp. C. 6. 

^2 
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Notice by a letter put into the twopenny post, has been deemed to be suffi- 
cient, although the parties lived within a short distance of each other (g ) ; 
but it shouldLppear that the letter was put into the receiving-house in suf- 
ficient time teme delivered to the party, according to the course of the post, 
within the tinre of legal notice (r). And in the case of a foreign bill also, 
the delivery of a letter at the post-office has been held to be sufficient 
evidence of notice (#). Where there is no post, it is sufficient to prove that 
notice was sent by the ordinury mode of conveyance (t). 

Where a bill was indorsed in Jamaica by A who remained there after 
the dishonour of the bill, but whose usual residence was in England, it was 
hgld that proof of notice of the dishonour left at his residence in England 
was sufficient (w). Proof that the letter containing notice wa9 delivered 
to the person in whose house the defendant lodged, for the defendant, and 
was next morniug thrown into the plaintiff’s house, was held to be pre- 
sumptive evidence of notice (x). It is insufficient to prove that notice was 
given on one of two days, where the notice on the latter day would not be 
in time ; for the plaintiff is bound to show that he has given proper 
notice (y). It seems to have been doubted whether parol evidence of the 
contents of the letter announcing the dishonour be admissible, unless 
notice to produce the letter be lirst proved (c). It has since been held, 
upon a conference of all the J udges, that it is unnecessary to give such 
notice (a). 

Where a notice sent to the drawer of a bill arrives too late in conse- 
quence of misdirection, it is a question for the jury whether the holder has 
used due diligence ( b ). 

A notice is good although it be accompanied by an intimation that the 
holders had reason to believe that a friend of the acceptor’s would take up 
tile bill.in a few days, and that they would hold the bill (to save expense), 
till the end of the week, unless they heard from the drawers to the con- 
trary (r). No particular form of notice is requisite ; the object in giving 


(q) Hilton v. Fair clough, 2 Camp. 083. 
Scott v. Lifford, \) East, 347 ; 1 (’amp. 240. 

(r) Smith v. Mullett , 2 Camp. 208. 
Hilton ▼. Fairelongh , 2 Camp. 033. 

(s) 2 II. Bla. 500 ; 0 East, 3. 9 ; 7 East, 
385 ; 3 Esp. C. 54. 

(0 Harley, O. B. 128. 

(m) 2 Esp. C. 501. 

(x) Stedman v. Gooch , 1 Esp. C. 3. 

(p) Per Ld. Ellenborough, C. J. in 
Lawson v. Sherwood , 1 Stark ie’s C. 314. 
Where it was proved that duplicate no- 
tices had been written, mid that a letter 
had been sent to the drawer the same day, 
and that notice had been given to the de- 
fendant to produce this letter, it was held 
to be evidence of notice of dishonour (Ibid, 
and afterwards by the Court of K. B. ) But 
in Hetherington v. Kemp, ( 4 Camp. 193), 
it is said to have been held, that, it is not 
sufficient* to show that notice was written 
by a merchant in his counting-house, and 
laid upon his table, from which, in the 
course of business, all letters would be 
carried to the post-office. 

<«) In Langtlon v. Hulls, 3 Esp. C. 
157. Shaw v. Markham, Peake’s C. 135, 
such proof was held to be necessary. In 


A eland v. Pearce , 2 Camp. 301, Lc Blanc, 
J. admitted secondary evidence without 
proof of notice. It is sufficient to prove 
a duplicate of the notice ( PhiUpson v. 
Chase, 2 Camp. 110; Roberts v. Brad- 
shaw , 1 Starkie’s C. 28 ; S. P. King v. 
Beaumont , 3 B. & B. 228). Where the 
plaintiff’s clerk stated that a letter con- 
taining the notice was sent by the post 
on a Thursday jnorning, but had no re- 
collection whether it was put in by him- 
self or another clerk, it was held to be in- 
sufficient Hatches v. Salter 9 4 Bing. 715. 

(a) Swain v. Lewis, 2 C. M. & R, 203. 
And notice to produce such notice is unne- 
cessary. Tb. But notice is necessary to war- 
rant the reading of letters, to prove the 
dishonour of bills, other than those on 
which the action is brought, Lunauze 
v. Palmer , M, & M. 31. 

(5) Siggers v. Brovm, 1 Mo. Sc R. 
520. Where the delay arose from the 
bill having been sent to a wrong person, 
and the mistake arose from the indistinct- 
ness of tlie drawer’s writing on the bill, it 
was bold that he was dbt discharged. 
Hound v. Thompson, 1 Mo. & R 548. 

(c) Forster v. Jourdison , 16 East, 105. 
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notice is to apprize the party that the holder intends to rec^uirtf payment * 
from him, and to enable him to pursue his remedy against arty other party 
who may in turn be liable to him (ri). V 

Where the bill has been drawn by several, who are partners, a. notice to 
one is a notice to all (e). 

The plaintiff, in excuse of his laches in not giving notice, may prove (f ) Facts in 
that the drawer had no effects in the hands of the acceptor to answer the, qxcu®®- 
bill, either at the time of drawing, or when the bill became due (g) ; for the 


(d) Tindal v. Brown, 1 T. It. 170. The 
notice, however, must be such as to show 
what the bill is, aud that payment has been 
refused. A letter containing merely a de- 
mand of payment, without even stating that 
the bill was ever accepted, is insufficient. 
And see Margeson v. Coble , 2 Chit tv's It. 
HO 5. Hartley v. Case, 4 B. 6c C.' 339 ; 
(1 D. & R. 505; where notice was given 
on the day when the bill became payable, 
but did not explicitly state the fact of 
dishonour, the answer being “ no effects, 
tub that they probably should have them 
in the course of the day/’ the notice was 
held to be insufficient. Hartley v. Case, 
1 O. 6c I*. 555. Although u notice of 
dishonour does not require all the for- 
mality of a protest, yet it must in ex- 
press terms, or by necessary implication, 
inform the party that the lull has in fact 
been dishonoured : where the notice to an 
indorsee was contained in a letter from 
the uttornics of the holder, stating only 
that the bill bearing the indorsement of 
the defendunt had been put into their 
hands, with directions to take legal mea- 
sure^ unless immediately paid ; it was 
held not to amount to a notice of dis- 
honour. Sotarte v. Palmer, 7 Bing. 530. 
A note from the holder’s attorney, “ A bill 
for 50 /., drawn on and bearing your indorse- 
ment, bus been put into our bands by 
A. B., with directions to take legal mea- 
sures for the recovery thereof unless im- 
mediately paid,” is insufficient. Sotarte 
v. Palmer , 7 Bing. 530 ; 1 Bing. N . C. 
194 ; 2 Clark & F. 03. So where the no- 
tice was that the hill in question had been 
returned unpaid, coupled* with a demand 
of payment. Boulton v. Welch, 3 Bing. 
N. C. OSS. But in the case of Gray eon 
v. Smith, where the notice was, 4< Your 
bill, due this day, has been returned with 
charges, to which we request your im- 
mediate attention,” Pattcson, J. and af- 
terwards the court above, held the no- 
tice to be sufficient. And this case was 
afterwards approved of in that of Hedger 
v. Stevenson, 2 M. & W. 799. In the latter 
case the notice in substance was, that" the 
promissory note indorsed by the defendant 
hud been returned unpaid, and requesting a 
► remittance. In Phillips v. Gould , 8 C. & 
P. 365, a notiqe that the bill ** in question, 
indorsed by*ywi (the defendant), lies at 
my office due and unpaid,” was held to be 
insufficient. Notice of dishonour in a let- 
ter in the terms, “ S £• Co. inform P . (the 


defendant) that B. 9 s acceptance, 100/. is 
not paid ; as indorsee, JP. is called upon to 
pay the money, which will be expected 
immediately, ’* is insufficient. Strange v. 
Price, 2 Perr. 6c I). 278, and 10 Ad. Sc 
Ell. 125 ; supporting Solarte v. Palmer, 
1 Bing. N. C. 104. Although it need not 
be expressly stater^ it ought to appear 
by necessary inference that the hill is due. 
Where the notice was in the terms, “ JD.’s 
acceptance for 100 drawn and indorsed* 
by you, has been presented and returned, 
and now remains unpaid,” was held to be 
sufficient. Cook v. French, 10 Ad. & 
Ell. 131. A letter to the defendant, the 

indorser of a bill, dated , in the terms, 

“ tiir, the hill for 100/., drawn by //. and 
accepted by S., and beuring your indorse- 
ment, has been presented to the acceptor 
for payment and returned dishonoured, 
and now lies overdue ami unpaid with me, 
as ubovo, of which I hereby give you no- 
tice,” was held sufficient notice of dis- 
honour, as conveying all the requisite in- 
formation. Lewis v. Gompcrtz , 0 M. & 
W\ 300. And see Hedger v. Steaven - 
son, 2 M. & W. 700. A letter in the terms, 
“ This is to inform yon that the bill I took 
of you, 100 is not took up, and 4s. 0 d. 
expense, and the money I must pay imme- 
diately,” was held to be an insufficient 
notice of dishonour. Messenger v. Southey , 
1 Man. & Or. 7(1; 1 8c. N. S. 180. 

(e) Pori house v. Parker, 1 Camp. 82. 

(f) But the excuse for not giving duo 
notice must uppear on the face of the de- 
claration ; still, if the parties be in privity, 
as where an action is brought by the payee 
of a bill against the drawer, the plaintiff 
may recover on the account stated. Per 
Abbott, L. O. J. (iuildh. Sitt. after M. T. 
1820. Where there is express averment of 
notice of dishonour, proof of mere know- 
ledge is insufficient, and if there be facta 
amounting to a waiver they should he set 
forth ; held also, that a statement that in 
case of certain events, the party would pay 
part of the money on the bills the day they 
fell due, was not an admission of a present 
debt sufficient to support the count on an 
account stated. Burgh v. Legge , 5 Afecs. 
&c W. 4X8 ; and 7 Dowl. 814. 

(g) If the drawer of a bill have no effects 
in the hands of the drawee at the time of 
drawing the bill and' of its maturity, and 
have no reason to expect that it will be 
paid, it is not necessary to present the 

< i 3 
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'drawer was guyllty of fraud in drawing on one who had no effects to answer 
the call (h ) ; ajad an acceptor is competent to prove the fact (i) ; and a pro- 
test is unnecessary to charge the drawer of a foreign bill where the drawee 
had no effects the drawer in his hands, although the drawer entertained 
reasonable expectations that the bill would be accepted (A). 

Deeds deposited by the'drawer in the hands of the drawee, fortlie purpose 
of raising money, are not effects, it seems, for this purpose (l). 

Absence from home on account of the dangerous illness of the party’s wife 
has been held to be no excuse for not giving notice ( m ). 

An acknowledgment by the drawer that the hill would come back to him, 
hits been held to supersede the necessity of notice (71), 

Where the plaintiff received a bill in payment of goods, which turned out 
worth nothing for want of a sufficient stamp, and was never paid, it was held 
that the defendant from whom he received it was not entitled to any notice 
of dishonour (0). 

A declaration by the drawee when the bill is presented, as to the want of 
effects of the drawer in his hands, is evidence of the fact, because he is for 
that purpose the agent of the drawer; Imt a subsequent declaration is not 
admissible (p). The plaintiff may also show, in excuse for want of notice, 
that he was ignorant of the drawer’s place of abode, and that he has used 
due diligence to discover it (q). 

In the case of Phipson v. Kyietter (r), the drawer, a few days before the 
bill became due, stated to the holder that he had no regular place of resi- 
lience, hut that he would call and inquire whether the hill had been paid by 
the acceptor, and Ld. Ellenborough held that he was not entitled to notice 
of dishonour. Notice by the drawer to the drawee before the bill becomes 
due, not to pay it, dispenses with notice of dishonour, but not with the duty 
of presentment for payment (s). The plaintiff cannot go into general evi- 
dence to show that the defendant in the particular instance has suffered no 
prejudice from the want of notice, for this would lead to inquiries of too 
complicated and indefinite a nature (/). Where one of the drawers is also 


bill at maturity ; and the drawer will be 
liable, although the bill be not presented 
till two days after, and is then refused. 
For P. 0. the same reason applies to want 
of presentment as to want of dishonour, 
and therefore the same rule ought to pre- 
vail with regard to want of effects operat- 
ing as an excuse. Ternj v. Parke, 0 Ad. 
& Ell. 502 ; and see Bickerdike v. Poll man , 
1 T. R. 405. Ro<ier$ v, Stephens , 2 T. R. 
713. Clegg v. Cotton , 1 Bos. & Pull. 
652; 3 Bos. & Pull. 239. 242. Per 
Chambre, J. in Clegg v. Cotton , the 
ground of this rule is the fraud of the 
drawer. Claridge v. Dalton , 4 M. & S. 
22 6. But where it wa9 clear that the 
drawee lent his name in the expectation 
that a third party, who was indebted to 
him, would provide hinds for the payment 
of the bill when due ; held, that he was 
entitled to notice. Lqfitte v. Slater, 0 
Bing. 623. The Court considering the case 
of JBickerdike v. Bolltnan, 1 T. R. 405, as 
an excepted case, and not to be extended. 
See also Rucker v. HiUier , 16 East, 45. 
Where the drawer made a bill payable at 
his own house, held that it was properly 
left to the jury as evidence of its being an 


accommodation-bill, and rendering notice 
of dishonour unnecessary. Sharp v. Bai- 
ley, 0 B. & C. 44. 

(/<) See Spooner v Gardiner , 1 R. & M. 
84. 

( i ) 1 Esp. R. 332. Wahcyn v. St. Quin- 
tin, 2 Esp. R. 515; Peake’s L. Ev. 

(k) 2 Camp. 310. Legge v. Thorpe , 12 
East, 171. 177. r 

(/) Walwyn v. St. Quintin , 1 B. & P. 
051 ; and see Legge y. Thorpe , 12 East, 
171. 

(m) Turner v. Leach , Chitty, O. B. 
212, 7th Ed. cor. Ld. Ellenborough, C. J.; 
but see Hilton v. Shepherd , 6 East, 15. 

(n) Brett x. Levett , 13 East, 213; but 
qu. 

(o) Oundy x. Marriott, 1 B. & Ad. 696. 
Ip) Prideaux x. Collier , 2 Starkie’s C. 

57. Pickin x. Graham , 1 C. & M. 725. 

(q) Phipson v. Knell er, 1 Storkie’s C. 
116. 

(r) 1 Starkie’s C. 116; 1 Camp. 285. 

(< t ) HUlx. Heap,\ D.& R.57. (N.P.C.) 
57. * 

( t ) Rogers x. Stephens , 2 T. R. 718. 
Dennis v. Aforrice, 2 Esp. C. 158. 
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the acceptor of the bill, notice is unnecessary (»). But it is necessary where 
the party draws the bill with a bond fide reasonable expectation that he shall 
have assets in the hands of the drawee, having shipped goods on. his own 
account, and which were on their way to the drawee, although the goods had 
not come to the hands of the drawee when the bill was presented for accept- 
ance (;r). So, where acceptances were made on the faith of consignments 
of goods which had not been received, on the ground of fair mercantile agree- 
ments (y), or where there are fluctuating accounts between the drawer and 
drawee (z ) ; or where at the time of drawing a foreign bill, the drawee has 
effects of the drawer in his hands, although they are taken out before the 
bill becomes due (a) ; or where the drawee has effects of the drawer his 
hands at any time whilst the bill is running (ft). 

Or where the bill is drawn in the fair and reasonable expectation, that 
in the ordinary course of mercantile transactions it will be accepted or 
paid (c). And in general, notice must be given in all cases where the 
drawer would have any remedy over against a third perton(€f). 

It has been held, that notice is not dispensed with although the drawer 
and drawee have agreed that the former should take up the bill (e), or, 
although the drawer of a bill, destroyed by accident, refuse to give a new 
bill according to the statute (/’) ; or although the drawee be a bankrupt or 
insolvent (y) ; or although the drawee has previously informed the drawer 
of his inability to pay, amt has paid him money towards the taking up the 
bill (ft) ; or although the drawer had no effects in the hands of the acceptor, 
but. has given acceptances still outstanding for the accommodation of the 
acceptor (£) ; or although the drawer become bankrupt and abscond before 
the bill becomes due, the house being still kept open by the assignee under 
the commission (ft) ; or although the plaintiff be able to show that the drawer 
was not damnified by the want of notice (/) ; or although the party knew of 
the dishonour. But although mere knowledge is insufficient without notice , yet 
proof that the drawer of a bill knew two days after its maturity that it was. 
unpaid in the hands of a particular indorsee, and that he objected to paying 


(a) 12 East, 317. 

(or) Mucker v. Hillier , 16 East, 43. 
Clarulge v. Dalton , 4 M. & S. 226. 

<y) Per Eyre, C. J. 1 B. & P. 652. 

(sr) Semble, J Blachhan v. Daren, 2 Camp. 
503. Drawn v. JMqffcy, 15 Eiast, 221. 
And see Legge v. Thorpe, 12 East, 171. 

(a) Orr and others v. Maginnis , 7 
East, 359. # 

(5) Hammond v. Dufrcsnc , 3 Camp. 
145. Thachray v. Blackett , 3 Camp. 164. 
So if the drawer has effects in the hands of 
the drawee, although to less amount than 
the bill. Thachray v. Blackett , 3 Camp. 
164. Or although the drawer is indebted 
to the drawee in a greater amount than 
those effects. Blachhan v. Daren , 2 Camp. 
503. 

(c) Claridge v. Dalton, 4 M. & S. 231. 
See France Ducy^R. 6c M. 342. 

(c?) As where a bill is drawn for the ac- 
commodation of an indorsee. Cory v. 
Scott, 3 B. 6c A. 623. Norton v. Dicker - 
ing, 8 B. 6c 6k 610. 

<e> l Bap. 333 ; 2 H. B. 607 ; 11 East, 
114; 15 East, 216. 

</■) 04c 10 Will. 3, c. 17. 


(g) Bsdaile v. Sowerby, 11 East, 114. 
Bowes v. Howe, 5 Taunt. 30 ; Thachray 
v. Blackett, 3 Camp. 164. Bussell v. 
JLangstaffe, Doug. 514. But see Brett v. 
Lecctt, 13 East, 213. Note, it was there 
held that an acknowledgment after his 
bankruptcy by the drawer, that the bill 
would be paid, superseded the proof of 
notice. 

(ft) Baker v. Birch, 3 Camp. 107. But 
such sum may be recovered by the holder* 
as money had and received by the drawer 
to his use. 

(i) Spooner v. Gardiner, 1 It. 6c M. 84* 

(A) JRohde v. Procter, 4 B. 4c C. 517. 
It is insufficient to show that the chance 
of obtaining any thing by way of remedy 
once was hopeless, that the persons against 
whom the remedy would apply were In- 
solvent or bankrupt, or had absconded, for 
parties are entitled to have that chance 
offered them ; the law, which Is founded 
on the usage and custom of merchants, 
says they are discharged. Ibid ; end see 
Cory v. Scott, 3 Bert. 619* 

(0 Dennis v. Morris, 9 Esp. 158. But 
see Both. p. l,c. 5, n. 157. 

Q 4 
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it an, the ground of its having been obtained by fraud, has been held to be 
evidence for the consideration of the jury of the defendant having received 
notice(m). k t 

The necessity^ of proving due notice is superseded by evidence of part- 
payment, or other admission on the part of the defendant (with a knowledge 
of the facts), of bis liability on the bill (n). 

Where a substituted bill has been given and dishonoured, and the plaintiff 
sues on the first bill, it is sufficient to prove the dishonour of that bill, with- 
out proving notice of the dishonour of the substituted bill ( o ). * 

fithly. In the case of a foreign bill a protest is necessary (p), for it is part 
of thg custom of merchants (q ) ; the mere proof of noting the bill for non- 
acceptance, witliout a protest, is insufficient to charge the drawer (r). 
Where the drawer resides abroad, the notice of the non-acceptance should 
be accompanied by a copy, or some other memorial of the protest, for other- 
wise he cannot know of the protesting (#). But a copy of the protest is not 
necessary (t). But if he resides here, although at the time of the dishonour 
ho be abroad, or if he has returned to this country previous to the dishonour 
of the bill, notice of dishonour is sufficient, for he can make inquiry as to 
the protest (u). Such protest should he made out by a notary public, if there 
be one in the neighbourhood, if not, by an inhabitant of the place where it 
is made, in the presence of two witnesses (x). The bill should be noted on 
the day of refusal, but the protest may be drawn up afterwards. 

In the case of an inland bill, it is unnecessary to prove a protest (y), 
except, p/erhaps, for the purpose of recovering special damages or costs, 
occasioned by the non-acceptance or non-payment (r). Such a protest can- 
not be made until after the bill has become due ( a ). The protest is proved 


(w) Wilkins v. Jadis, 1 Mo. Sc R. 41. 

(») Vide infra, 237. A letter written 
six days after the <1 rawer should in due 
course have received notice of dishonour, 
containing ambiguous expressions respect- 
ing the non-payment of the hill, is evi- 
dence to go to a jury of regular notice. 
Booth v. Jacobs, 3 Nov. & M. 351. A 
declaration hj a defendant in reference to 
his defence, that the plaintiff had not sent 
the letter to him in time, is not evidence 
to go to a jury of notice of dishonour. Per 
Ld. Denman, Braith waits v. Colman, 4 
Nev. & M. 054. 

(o) Bishop v. Rowe, 0 M. & S. 3G2. 

(p) Gale \. Wahh, 6 T. 11 239. But 
see Legge v. Thorjw, 12 East, 171 ; and 

Bsee 7 Bust, 359, where notice was held to 
he unnecessary where it upfieared that the 
drawer had no effects in the hand9 of the 
drawee at the time, nor any fluctuating 
balance of assets between them unascer- 
tained, which might have afforded pro- 
bable ground of belief to the drawer that 

the bill would be honoured. 

(q) 4 T. R. 174 ; 5 T R. 230 ; B. N. P. 
272; 6 Mod. 80; Salk. 134; 12 Mod. 345; 
Ld. Ray. 903. A bill protested for non- 
acceptance need not be protested for non- 
payment. See Price v. DantUU , Chitty, 
O. B, 309. Be la Torre v. Barclay, 1 
Storkie’s C. 7. But see Orr v. Magmnit \ 
7 Bast, 350. The noting of a bill is a pro- 
ceeding unknown to the law as distin- 


guished from the protest. 4 T. R. 170. 
The protest must be made on the last day 
of grace. 4 T. R. 174. 

(r) 2 T. R. 713. The use of noting is, 
that it should he done on the day of the 
refusal, in order that a formal protest may 
afterwards he drawn. See l '/inters v. Bell, 
4 Esp. 48 ; Sel. 312. 

(.*) Goostrey v. Mead , B. N. P. 271. 
Bay ley on Bills, 118. Cromwell v. Hy ti- 
tan, 2 Esp. C. 211. 

(i) Goodman v. Harvey , 4 Ad. 5c Ell. 
870. 

(a) Cromwell v. Hynson , 2 Esp. C. 
511. Robins v. Gibson , 1 M. 6c S. 237; 
3 Camp. 336. * 

(x) Bavley, O. B. 118; B. N. P, 272. 
Chafers v. Bell, 4 Esp. 48 ; Sel. 379. 

(y) Windle v. Andrews , 2 B.& A. BOO. 

(z) Bay. O. B. 121. Brough v. Par- 
kins, Ld. Raym. 992; 6 Mod. 80; Salk. 
131 . Harris v. Benson, Str. 910 ; Skinn. 
272; 4 T. R. 75. 170; Ca. Temp. Hardw. 

74. Burnley v. Palmer, Ann. 78, In- 
terest is recoverable, although there be no 
protest. 2 Starkie’a C. 425. Qu+ whe- 
ther if in the case qf an inland bill, a pro- 
test be alleged, it most not be proved ? 
Boulager v. Talleyrand, 2 Esp. C. 550. 

(a) See 9& 10 Will. 3, c. 17, s. 1, which 
directs a protest in case oftrJte non-pay- 
ment of inland bills to the amount at 6 k 
and upwards for value received, payable 
at a certain number of days, weeks, and 
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by the mere production (6), and will be presumed from a subsequent part- 
payment of the bill> or promise to pay it, in the case of a foreign bill (c). 
The presentment of a foreign bill in this country must be proved, as in the 
case of an inland bill(rf). The necessity of proving a protest is superseded 
by proof of an admission by the defendant of his liability (c). 

An indorsee in an action against the drawer ibiist prove (/), 1st, The 
drawing of the bill. 2dly. Due presentment. 3dly. The drawee’s or 
acceptor's default. 4tlily. Notice of the dishonour. 5thly. Title in himself 
by indorsement. Othly. In the case of a foreign bill, a protest. The proofs, 
therefore, seem to be similar to those in the preceding class, except ns to 
proving the title by indorsement, the proofs of which have been already par- 
tially considered {g ) ; but some additional observations us to proof of notice, 
which are applicable to this case, will be subsequently made in considering 
the evidence in an action by an indorsee against an indorser. 

Where the indorsement is by an agent, proof of the agent’s authority 
must be given (b); and if the principal expressly enjoin* the agent not to 
indorse a bill, which he delivers to him in order to procure it to be dis- 
counted, he will not be bound by an indorsement by the ugent (/) ; but in 
the absence of any direction as to indorsing the bill, if the agent in fact 
indorse it, and the principal afterwards promise to pay the bill, it is strong 
evidence of authority to the agent (A). 

Every indorser of a bill of exchange is to be regarded as a new drawer (Z). 
Hence, the same proofs are for the most part applicable, as in the last class of 
cases (/n). The plaintiff must prove, 1st. The indorsement by the defendant, 
which amounts to an admission of the drawing, and of the previous indorse- 
ments (n). 2dly. Due presentment. 3:lly. The refusal to accept or pay. 
4tlily. Due notice to the defendant, or of facts in excuse. 5thly. Title 
in liirnself by indorsement; and, Othly, In the case of a foreign bill, a 
' protest. 


months from the date, and accepted by the 
underwriters of the acceptor, to he made 
after the expiration of three da^s after the 
hill shall Ik come due. The stafc. 3 Sc 4 
Ann. c. 0, s. 4, extends these provisions to 
cases where the drawee refuses to accept, 
lty 3 Sc 4 Ann. c. 9, s. 0, no such protest 
is necessary either in the case of non- 
acceptance or non-pa> meat, unless the bill 
be expressed to be for value received, and 
be drawn for the payment of 20/. sterling 
or more. The first of thc& statutes does 
not apply to bills payable after sight. 

(b) 12 Mod. 345 ; per Holt, C. J. Bay. 
O. B. 220. A protest made in England 
ought, it is said, to be proved by the 
notary who made It and subscribing wit- 
ness, if any. Ohitty on Bills, 405, 7th Ed. 

(c) Bay. O. B. 221. Gibbon v. Coggon , 
2 Camp. 163. Tag lor v. J ones , 2 Camp. 
105. 

(d) Chemer v. Noyes , 4 Camp. 129. 

(a) Vide ir\fru> 237. 

(/) The indorsement, unless traversed, 
will be taken as admitted. In an action 
the Indorsee against the drawer it 
was pleaded ttifct the bill was drawn by 
a partner, but not for partnership pur- 
poses, and was indorsed to the plaintiff 
after it became due, replication that the 


bill was not indorsed to the plaintiff after 
it became due, but wus indorsed to and 
taken aud received by the plaintiff be- 
fore it became due; and it was held to 
be biiflicicrit for the plaintiff to put in the 
bill, and that it was not incumbent on him 
to show that the bill was indorsed to him 
before it became due. Parkin v. Moore , 
7 C. Ac P. 406. 

(g) In the case of an indorsee against 
the acceptor. Supra, 214. 

(A) See tit. Agent. 

(0 Penn v. Harrison, 3 T. It. 757. 
And a promise to pay the bill would be a 
mere nudum pactum. Ibid. 

( h ) Penn v. Harrison , 4 T. R. 177. 

(/) But the indorsee* of a note cannot 
declare against his Indorser as maker, 
even when the latter has indorsed the note, 
not payable or indorsed to him, so that the 
indorsee cannot sue the maker. Gteimms 
v. Herbert, 5 Ad. & Ell. 436. 

(m) 1 Show. 405 ; 1 Str. 470 ; 2 Burr. 
674; 3 East, 462. 

(n) The admission is conclusive. Zam- 
bert v. Oakes, 1 Ld. Ray. 443. It admits 
the ability and signature of all interme- 
diate indorsers. Critehlow v. Parry , % 
Camp. 182. An acceptance, although 
stated, need not be proved. Tanner v. 
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' 1st* Proof of the defendant’s indorsement ( o ) is conclusive evidence of 
the handwriting of the drawer, and of that of all the prior indorsees (/?), 
although the Mil be forged* The subsequent indorsements must be proved 
as alleged in uie declaration. An admission by the defendant of his liability 
supersedes the necessity of proving subsequent indorsements (q). If the bill 
be payable to A* or bearer, and A . deliver it for money without indorsing it, 
it is a sale by A* and he is not liable on the bill (r). An indorsee cannot 
recover against an indorser, on proof that he took the bill when due to the 
acceptor, who had absconded with it ($), although the defendant had pro- 
mised to pay the bill if produced (t). 

2dly, The presentment, and 3dly, The dishonour, must be proved, as in an 
action against the drawer (w) ; and 4thly, The proofs of due notice of the 
dishonour to the drawer of a bill, apply for the most part to the proofs of 
notice to an indorser (#). It is not necessary to prove any demand on the 
drawer or prior indorsers, or to give any notice to them, since the under- 
taking is to pay oft the default of the acceptor; and the very existence of 
the drawer or prior indorsers is immaterial (y). The rule as to notice, by 
an indorsee to an indorser or drawer, is, that reasonable notice shall be given, 
and what is reasonable notice seems to be a question of law, the rule in 
regard to which has already been stated (z). What has been said as to the 
notice from the payee to the drawer, applies for the most part to notice by 
an indorsee to an indorser (a). There are, however, some considerations 
which are peculiar to the present case ; for where there are several previous 
indorsers, the indorsee may, by giving notice, x>roceed against any or all of 
them, as well as against the drawer. The general rule is, that each indorser 
is bound to give notice within a day after he has received notice (5), 


Bear, 4 B. & C. 312. Park v. Beige, 1 
0. & M. 421). No demand from the drawer 
or any previous indorsee is necessary. 
Bromley v. Frazier , 1 Str. 441. 

(o) An indorsement in pencil is suffi- 
cient. Geary v. Physic , 5 B. & C. 234. 

(p) Salk. 127. Lambert v. Oaken, Ld. 
Raym.443. Peake’s L. E. 221. Although 
stated without necessity, I bid. and Critch - 
low v. Parry , 2 Camp. 282. Chaters v. 
Bell, 4 Esp. C. 210. 

(q) Sictford v. Chambers , 1 Starkic's C. 
320. 

(r) Per Holt, C. J. Gov. Co. of the 
Bank qf England v* Newman, Ld. Kaym. 
442. 

(#) Powell v. Roach, 6 Esp. 76 ; 12 Mod. 
310: 1 Show* 164; Holt, 118. 

(t) Ibid. And see 1 Taunt. 153. 

(u) Supra, 221. An action lies by the 
indorsee against the indorser immediately 
upon non-acceptance. Ballingalls v. G loi- 
ter, 3 East, 481. 

(a?) Supra, 225. Notice to the indorsee 
of a bill of the dishonour of a bill draum 
by him is insufficient. Beauchamp v. 
Cask, 1 D* & H* (N. P. C.) 3. A. draws 
a bill on B. for the accommodation of C., 
who indorses it for value to D. ; neither 
A . nor C. have effects In the hands of B., 
yet B. is entitled to notice. Norton v. 
Pickering, 8 B. & C. 610; see Cory v. 
Scott, 3 B. & Ad. 619. Where bankers 
paid a hill purporting to he the acceptance 


of a customer, but on the following day, 

1 uiving discovered the acceptance to be a 
forgery, gave notice to the party whom 
they had paid, and required him to repay 
the money ; it was held, that the holder 
of a hill being entitled to know, on the day 
it becomes due, whether it is an honoured 
or dishonoured bill, that he may, If he 
thinks fit, take steps on that day against 
the parties to the bill; the parties who 
pay the bill ought not, by any negligence 
in satisfying themselves whether the ac- 
ceptance is genuine or not, to deprive the 
holder of that right; the bankers having 
therefore suffered him to retain the money 
during the whole of that day, they could 
not recover it back. Cocks v. Masterman, 
9 B. & C. 902. 

(y) See Ld. Mansfield’s observations, 2 
Burr. 675. So in the case of a cheque, 

2 Camp. 537. 

( 2 ) Supra, 226. Darbishire v. Parker, 
5 East, 10, 11, 12. But see Hilton v. 
Shepherd, 6 East, 14, n. 

(a) Vide Supra, 226. 

( b ) Turner v. Leach, 4 B. Sc A. 452. 
An indorser who pays the bill after laches 
by a subsequent indorsee cannot recover 
against a former indorser, although had 
successive notices been given the defendant? 
would not have received earlier notice. 
Ibid, and per Ld. Ellenborough, in Marsh 
v. Maxwell, 2 Camp. 210. Where, after 
due diligence to ascertain the abode of an 
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Where a bill passed through the hands of five persons, A . 2*. C. JX and 2?., 
all of whom lived in or near London, and the bill being dishonoured, the 
holder on the same day gave notice to 22., who on the next d^y gave notice 
to />., and he on the same day to A the Court were of opinion that due dili- 
gence had been used (c). 

But the holder of a bill has not as many days as there are indorsers, but 
each indorser has his own day, and whether the holder proceed against the 
indorser or the drawer, notice must be given within the same time (<f). 

Where the bill when it becomes due is in the hands of the bankers of the 
indorsee, and is presented by them, notice to him by the next day’s post, 
and by him to a previous indorser by the next day’s post after that, is 
sufficient. 

Where the holder had deposited a bill indorsed in blank with his bankers 
in London, which was presented by them at two o’clock on the afternoon of 
Saturday (when due), and being dishonoured, was noted, and presented 
again between nine and ten in the evening by a notary, and on the Monday 
the bankers informed the holder at Knightsbridge of the dishonour, and he 
the same day gave notice to the indorser in the Totten haui-court-road, the 
notice was held to be sufficient (e). 

Where a bill due on the 25th, was presented on that day by the banker of 
the holder at another banking-house in London, and dishonoured, but a 
doubt being entertained whether it hud not been presented too early on 
that day, it was presented again on the 20th, and again dishonoured, and 
was returned to the holder on the same day, who sent notice of the dis- 
honour to the indorser in the country on the 27th, it was hold to be suffi- 
cient (/). 

The plaintiff may prove in excuse (*/) for not giving notice, that the 
indorser gave no consideration for the note, and knew the maker to be 
insolvent (A) : That the defendant, the payee of the note, had no effects in 
the hands of the maker (t) : That the indorsee was ignorant of the indorser’s 
place of abode (A); and then it is question of fact, whether he used due dili- 
gence to discover it(Z). He ought to show that lie has made diligent but 
ineffectual inquiry in places where the indorser was likely to he found (m) : 


indorser, it was not discovered until a 
month after the bill became due, when it 
was communicated to the attorney of the 
holder ; held, that as he had a right to 
take a day to communicate it to his client, 
notice on the following day was sufficient : 
and the notice being Icgdl and valid, held 
that evidence of the circumstances under 
which it was given was sufficient to support 
the allegation in the declaration that notice 
was given according to the legal effect. 
Firth v. Thrush , 8 B. & C. 387. And see 
Bateman v. Josejth, 12 East, 433; and 
Baldwin v. J Richardson, 1 B. & C. 24 5. 

c) Hilton v. Shepherd ,0 East, 14, n. 

d) JDobree v. JEastwood , 8 C. & P. 
250. 

(e) Haynes v. Birkes, 3 B. & P. 599. 

(f) Langdale v. Trimmer , 15 East, 
291. 

• (g) it seems that the excuse for want of 

notice should fee alleged on the face of the 
declaration, vide supra , and Cory v. Scott , 
3 B.& Ad. 61 9. But the general principle 
on which notice is excused is, that the party 


must have known that the bill when pre- 
sented would not be paid. This is in effect 
to substitute knowledge for actual notice . 
Qu . therefore, whether when the want of 
effects in the hands of the acceptor is the 
excuse for not giving notice to the drawer, 
such excuse need be alleged specially, for 
the drawer has notice in effect. 

(A) Be Berdt v. Atkinson , 2 II. B. 336; 
and see Sisson v. Tomlinson , 1 Sel. N, P. 
328, 7th cd. But a mere accommodation 
indorsee is entitled to notice. Smith v. 
Bechet , 13 East, 187. Semis , in an action 
against the drawer of a bill accepted for 
his accommodation, for the drawer is the 
real debtor, and cannot be hurt by want 
of notice. 

(i) 1 Esp. 302. See 13 East, 187; 
Bay. 136. 

ik) 12 East, 433 ; 3 Esp. R. 240. 

(l) Bateman v. Joseph , 12 East, 433; 
3 Esp. R. 240. And see Qoodall v. Bolley. 
1 T. R. 712. 

(m) Inquiry at the place where the bill 
was payable for the residence of the in- 


Proof of 
notice* 


Excuse 
for want of 
notice. 



Excuse 
for want of 
notice. 


230 BILLS 01* exchange: SECONDARY liability. 

That the* defendant afterwards promised to pay the bill (a); and a promise 
made to a subsequent indorsee is evidence for this purpose ( o ). 

It is no defence to an action by a bond fide indorsee without knowledge 
that the bill had already been dishonoured, and no notice given (p). 

One who indorses a bill without consideration, but without fraud, is 
entitled to notice, although the acceptor is a fictitious person (y). So where 
the transaction arises out of various dealings for the accommodation of the 
acceptor (r). 

It is no excuse in an action against an indorser to show that the drawee 
has no effects of the drawer in his hands (s), or that the payee (the indorser) 
gave no consideration to the maker of a note (f) ; or that there was an 
understanding that the note was not to be put in suit ; or that the payee 
and indorser of n promissory note knew that />., at whose house the note 
was made payable, had no effects of the maker in his hands, and requested 
D. lo send it to him that he might pay it(w); that the payee and indorser 
of the bill had redfeivcd notice from the drawer that he would not pay the 
bill (a*); that the indorsee being ignorant of the laches in the holder, paid 
the bill (y) ; that the indorsers had full knowledge of the bankruptcy of the 
drawer and of the acceptor before and at the time when the bill became 
due(?); that the indorsement was lent to the maker of a note, to enable 
the maker to raise money from the plaintiffs, who were bankers, and agreed 
to advance the money thereon for six months, and had renewed their 
ndvances at the end of six months, without the knowledge of the indorser (a). 
So, where a bill was drawn and indorsed by several indorsers for the accom- 
modation of the last indorser, and the acceptor had no effects of the drawer 
in his hands, but that fact was not known to the defendant, a prior indorser, 
it was held that he was entitled to notice of the dishonour, in order to 
enable him (if he had no remedy on the bill) to call immediately upon the 
last indorser, to whom he had lent his indorsement, and who hud received 
the amount of the bill (A). So in the case of an indorsee, without consi- 
deration but without fraud, of a bill, the drawer and acceptor of which are 
fictitious persons (c). Proof of notice will be rendered unnecessary by 


dorser, was held to be insutHcit-nt. lieve* 
ridge v. DurgesSy 3 Camp. 20*2. Inquiry 
should be made from other parties to the 
bill or note, and of persons of the same 
name. Bay ley on Bills, *220, citing Beve- 
ridge v. Burgess. It is said in one case 
to have been held to he sufficient, on a pro- 
missory note being dishonoured, to make 
inquiry at the maker’s for the residence of 
the payee. Harris v. Derrick , Wight. 70. 
Calling on the last two indorsers, on the 
day after the bill became due, to know 
where the drawer lived, and on his not 
being iu the wuy, calling again the next 
day, and then giving him notice, is 
(semblc) sufficient. Drowning v. K'tnnmr, 
Gow. 81. 

(») Vide sit/W», 237. 

(o) J Potter v. Haytcorth, 13 East, 417. 

(p) Dunn v. O'Keefe, 6 M. & S. 282. 

(«) Leach v. lie wit, 4 Tauut. 731. 

(r) 2?.r parte Heath , 2 Ves. & B. 240 ; 
2 Hose, 141. 

(#) Goodall v. Dolleg, 1 T. R. 712 ; 
Peake’s 0. 202. Wilkes v. Jacks, Peake’s 
C, 202. And set 1 Sisson v. Tomlinson , Sol. 
N. P. 824. Drown v. Mctfey, 15 East, 


210; win* re the defendant had indorsed 
for the accommodation of a subsequent in- 
dorser, but did not know that the acceptor 
had no effects of the drawer in liis hands. 

(0 Free v. Hawkins , 1 Holt's C. 650, 
by Gibbs, C. J. 

(u) Nicholson v. Gonthity 2 H. B. 609. 
A. being insolvent, D . as a security in- 
dorsed a note made by A . payable to D . 
at tl»e house of D. for a debt due from A* 
to C. D . being informed that D. had no 
effects of A' s in his hands, desires D. to 
send the note to him, and says he will pay 
it, having then a fund in Ids hands for that 
purpose ; the note was not presented at 
house till three days after it was due; 

and it was held that it was discharged. 

(J-) 1 T. R. 171. 

(y) Boseoxo v. Hardy , 12 East, 434. 

(?) Ksdaile v. Sowerby , 1 1 East, 1 14. 

(а) Smith v. Dechetty 13 East, 187. 

(б) Drown and others v. Maffey, 15 
East, 216. Bayley, O. B.^137 ; Peake’s 
C. 202. And sec Cory v. Scott, 3 B. A A. 
019. 

(c) Leach v. Hewitt , 4 Taunt. 731. 
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evidence of a promise to pay on the part of the defendant (d). But it seems 
that an express promise is necessary, in order to discharge an indorser who 
has not had notice ( e ). 

0thly. The proof of a protest has already been considered^). 

If an acceptance of the bill be stated unnecessarily, it need not be Variance* 
proved ( g ). — Such are the detailed proofs in these cases. 

It is a general rule, that an admission (A) of the party’s liability on the Presump- 
bill, made with a knowledge of the facts, will supersede the necessity of the 
usual regular proof in detail. Such an admission iterates as 2 )rcs ^ n ptivc 
evidence that all things have been rite-acia , or perhaps, in some cases, even 
still more strongly as a waver by the party of an irregularity as to present- 
ment, notice, or protest. (#), of which he actually was, or may be presumed 
to have been cognizant. These admissions consist either in part-payment, 
which is the strongest of all, or in asking for time, or in an express promise 
to pay the bill, or in other declarations, or conduct by which the party 
plainly acknowledges his liability (A). # 

An agreement between the drawer and first indorser, stating the bill to 
be then over-due, and dishonoured, and stipulating for payment by weekly 
instalments, admits notice of the dishonour {!). 

In an action against an acceptor, notice by his attorney to produce all 
papers relating to a bill, described as the bill in question, and us accepted 
by the said defendant, is prhna facie evidence of acceptance (in). 

Part-payment of the amount of the bill by the drawer raises a presump- 
tion that he has received due notice of the acceptor’s default (w). 

(d) Wilkes v. Jacks, Peake’s C. 202. that it was for the jury to say whether he 

(c) Borruda Ue v. Lowe, 4 Taunt. 03. was cognizant of the refusal of the party 

(./ ) Supra, 232. to sign, ami whether, by offering such seen- 

(if) Supra, 213. rity, he intended to waive the objection us 

()*) The whole of the admission must, to all the notes; as if he did, ami obtained 

according to the general rule, be taken. time in consequence, he was liable, other- 
where the defendant said, do not mean wise not. Leaf v. Gibbs, 4 C. & P. 400. 

to insist upon the want of notice, but I ain (A) See Jones v. Morgan, 2 (’amp. 474. 
only bound to pay you 70/./’ the bill be- Vaughan v. Fuller , 2 Str. 1240; and tit. 

ing for 200/., Abbott, C. J., held that the Admissions. An admission by one of 

plaintiff could not recover more than 70/. several partners is evidence against the 

Fletcher v. Froggatt, 2 C. & P. 270. rest. Jfodenpyl v. Vingerhoed , Chitty on 

Assumpsit by the indorsee against acceptor, Bills, 480, 5th ed.; Jloscoe on Evidence, 

plea that the defendant did not accept, the 207. Songster v. Mazzaredo, 1 Starkie’s 

bill modo etformh, but generally, and it ap- C. 1(H. But an admission by one of se- 

peared that the acceptance had been, with veral acceptors, not parties, is not evi- 

out his knowledge, altered by the addition dence against the rest. Gray v. Pal- 

of payment at a particular banker’s, where, me?', 1 Esp. C. 135. In an action by 

when presented, it was «y&hommred, ami the indorsee against the maker, and is- 

on application to the defendant he denied sue on the fact of presentment, a pro- 
having accepted it payable there, but was mise by the defendant, after the note 

always ready to pay at his own place of resi- became due, to pay, was held to be a sufli- 

deoce ; held, not to amount to an acknow- cient admission of the presentment having 

ledgment of a subsisting debt to entitle the been duly made. Croxon v. Wortlwn , 5 
plaintiff to recover on an account stated. M. & W. 5. 

Calvert v. Baker, 4 M. <$c W. 417 ; and (/) Gunson v. Metz , 1 B. & C. 103 j 
7 Dowl. ( p. c.) 17. 2 D. Sc R. 334. 

(£) Gibbon v. Coggon, 2 Camp. 188; (m) Holt v. Squires, B. & M. 282. 

2 T. R. 713; 0 East, 16. 231; 13 East, (n) An offer to give another bill super- 

417 ; Wood v. Brown , 1 Starkic’s O. 217; sedcs the proof of indorsement. Bosanquet 

Peake’s C. 202. Where the defendant v. Anderson, 0 Esp. 43. An admission by 

agreed to join with three others in several the defendant that the hand-writing to a 

jiotes to the plaintiff to secure a debt ; but promissory note is his, will be sufficient 

after he had signed one refused, and never proof in the case of an unattested note, 

did in fact sigft ; and upon the first note although it was made pending a treaty for 

becoming due the defendant, upon being a compromise. Waldrtdge v. Kennison, 
applied to, offered a security ; it was held, 1 Esp. C. 43. 
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.An acceptor, who has credited or adopted the acceptance by an acknow- 
ledgment of his hand-writing, or by paying other similar bills, cannot after- 
wards insist that the alleged acceptance is a forgery ( 0 ). But the merely 
desiring the bolder of the bill to call again does not exclude him from such 
a defence ( p ) 

Where the declaration alleged a due presentment of the bill for payment, 
which had been drawn and accepted for the accommodation of the indorser, 
and the bill was not presented till after banking hours, when the answer 
was given “ no effects,” an application by the indorser, after declaration 
filed, for further time, was held to be evidence of the waver of the objection, 
with notice of the fact of which he had the means of informing himself (y). 
So where the drawer, knowing that time had been given by the holder to 
the acceptor, but supposing that he was still liable on the bill, in default 
of the acceptor, said, three months after the bill was due, that he was 
liable, and if the acceptor did not pay it, he would, it was held that he was 
bound by the promise (r). Where, however, a promise to pay has been 
made in ignorance of material facts, such a9 the holder’s laches, it will not 
supersede the necessity or the usual proof of notice (a). 

Where the indorsee of an inland bill presented it before it was due, for 
acceptance, and it was refused on the 4th of November, and the indorsee 
on the 6th of January following, (the bill expiring on the 11th of January,) 
gave notice generally of the dishonour of the bill, but without specifying 
the time or circumstances of the presentment, whereupon the defendants, 
the drawers, being ignorant of the circumstances, made a proposal the next 
day to pay the bill by instalments, it was held that they had not waved 


(o) Leach v, Bnclianan , 4 Esp. C. 226. 
Barber v. Gingell , 3 Esp. C. 00. 

(p) Barber v. Gingell, 3 Esp. C. GO. 
And sec tit. Admissions. 

( q ) Greenway v. Hind ley, 4 Camp. 52. 
It operates as a waver of the want of notice 
(Rogers v. Stephens , 2 T. R. 713; Peake’s 
C. 202; 6 East, 231 ; 13 East, 417); and 
where, on demand made, the drawer an- 
swered that the bill must be paid, it was 
held to be equivalent to a promise to pay ; 
Ibid and see Lundie v Robertson , 7 East, 
231. The drawer on the first applic ation 
promised the plaiutiff that he would pay 
the bill if lie would call again ; upon a se- 
cond application, he said that lie had not 
had regular notice, but that as the debt was 
justly due he would pay the bill (and see 
Haddock v. Bury , 7 East, 236, n. ; Gibbons 
v. Coggan, 2 Camp. 188 ; I'aylor v. Jones , 
2 Camp. 105). A waver by a drawer may 
be implied, but qu. whether a waver by an 
indorsee must not be express. 4 Taunt. 03. 
In an action by an indorsee against a pre- 
vious, but not immediate indorser, the de- 
fendant, on the bill being shown, said , u my 
affairs are deranged, I cannot take it up 
now, but I will do something in a fortnight,” 
It was held to be sufficient on the account 
stated. Wagstqff* v. Boaidman,K.&. II il. 
1827. A letter written by the drawer, 
stating that the bill had been accepted for 
his accommodation, and would be paid, 


dispenses with notice. Wood v. Brown , 
1 Starkie’s C. 217. But a letter written 
by an indorser who had been applied to for 
payment after several days Inches, inform- 
ing the plaintiff that he would not remit till 
lie received the bill, and desiring the plain- 
tiff, if he considered him (the defendant) to 
be unsafe, to return the bill to a prior in- 
dorser, was held to be no such waver of the 
laches, and promise to pay, as would entitle 
the plaintiff to recover. Borrodaile v. 
Lowe, 4 Taunt. 93. So where the drawer 
said, u If I am bound to pay it, I will.” 
Dennis v. Morris , 3 Esp.C. 158. So where 
he merely offered to compromise. Cuming 
v. French, 2 C^mp. 106. And see Brett 
v. Levett, 13 East, 213, supra . The drawer 
of a bill being applied to for payment, said, 
“ If the acceptor does not pay I must ; 
but exhaust all your influence with the 
acceptor first;” and afterwards directed 
the applicant to raise the money on the 
lives of himself and the acceptor, it was 
held that the admission was not conclusive 
evidence of the defendant’s having received 
or waved notice of the dishonour of the 
bill. Hicks v. Duke of Beaufort, 4 Bing. 
N. C. 229. 

(r) Stevens v. Lynch, 12 East, 38. 

(*) Goodatl v. Dotty, 1 T. R. 712.- 

BHzard v. Hirst, 5 Burr. ^870. 4 Taunt. 
93. Pickin v. Graham , 1 C. & M. 725. 
3 Tyr. 923. 
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the notice (*)♦ So a promise made by the defendant when arrested, and when 
he is ignorant of the facts, will not be a waver (u). * 

Where the defendant, being a foreigner, on being applied to to take np the 
bill, said, “ I am not acquainted with your laws ; if I am bound to pay it, 
I will,” it was held that the declaration did not supersede the necessity of 
proving notice (x). 

A promise by one of several indorsers who are not partners is not evidence 
against the other indorsers (y). It has been said, that where an indorser 
has promised to pay the bill, payment must still be demanded before the 
action is brought (z ) ; this, however, appears to be unnecessary. 

A promise is binding although made under ignorance of the law (a). 

An offer to pay part by way of compromise, and made for the purpose o 
buying peace, is not admissible in evidence ( b ) ; and a mere offer to compro* 
mise is no waver of the want of notice (c). 

III. Where the liability is consequent on the defendant’s own default, as 
where, 1st, the drawer brings an action against the acceptor, or 2dly, the 
acceptor against the drawer. 1st. By the drawer against the acceptor(rf) ; 
the plaintiff must prove, 

1st. The acceptance of the bill by the defendant, which is primd fade 
evidence that he has effects of the drawer in his hands (<?). 

2dly. Presentment to the acceptor, and the refusal by him to pay 
the bill. 

3dly. The payment of the bill by the plaintiff, the drawer. 

The indorsement of a general receipt on the bill primd facie imports pay- 
ment hy the acceptor, although the bill be produced by the drawer; for it is 
rather to he presumed that the bill was delivered to him by the acceptor, on 
a settlement of accounts ( f ) ; and therefore the plaintiff should prove a 
payment to the holder by himself (g). 

4thly. That the acceptor has effects of the drawer in his hands ; of this 
fact the acceptance is primd facie evidence ( h ). The bankruptcy of the 
acceptor is no defence against the drawer, who has paid the bill since the 
bankruptcy (i). 

The acceptor of an accommodation bill in an action against the drawer, 
must prove, 1st. The drawing of the bill by the defendant (A), by proof of 


(0 1 T. R. 712. 2 H. B. 336. 

(u) Rouse Redwood, 1 Esp. C. 155; 
4 Taunt. 03. 

(or) Dennis v. Mortice, 3 Esp. C. 
158. , 

(y) 1 Barnes, 317 ; 1 Esp. C. 15. 

(c) Brown, v. Macdermot, 5 Esp. C. 
265, tamen. qu. 

(a) 12 East, 38 ; vide supra, 87. 

(5) B. N. P.236. 

! c) Cumming v. French, 2 Camp. 106. 
d) The drawer may recover against the 
acceptor, having effects of the drawer in 
his hands, in Ids own name, without as- 
signment from the payee. 

« (*) Vere v. Lewis, 3 T. R. 183. If A. 
& J5. exchange acceptances, the one Is a 
consideration for the other, each is liable 
on his own acceptance as an absolute 

debt; the engagement is not of a condi- 
tional nature for mutual indemnity, but 
constitutes at once an absolute debt on 
each part. Consequently either may 


prove the acceptance of the other as a 
debt under a commission of bankrupt 
against him previous to the payment of 
either acceptance. Rolfe v. Caslon , 2 H. 
B. 570. A on the bankruptcy of B., will 
be compelled to pay the bill drawn by him, 
as well as the one accepted by him after 
the bankruptcy of B. ; he cannot after* 
wards recover against B., as on an implied 
contract to indemnify him. Per Lawrence, 
J. in Cowley v. Dunlop , 7 T. R. 507. 

(f) Scholey v. Walshy, Peake's C. 24. 
So where an indorsee having been obliged 
to take up the bill, declares specially against 
the acceptor. Mendez v. Carreroon ; 14* 
Raym. 742. 

( g ) Peake's C.26; Peake's L.E. 221. 
(A) 10 Mod. 36, 37. Parmmter v. 

Simmons , 1 Wils. 185; 3 T. It. 183 • 3 

East, 160; 3Wil$.18. 

(i) Mead v. Braham, 3 M. AS. 91* 

Ik) Vide supra, 222 . 
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J^glmad-writing. 2dly. He must rebut the usual presumption of considera- 
tion, by evidence showing the, absence of it. 3dly. Payment of the bill by 
himself (Z)/or execution against his person (m). The mere production of 
the bill will not afford even primA facie evidence of payment, without show- 
ing that the bill has been in circulation since the acceptance ; and payment 
is not to be presumed from a receipt indorsed on the bill, except it be in the 
liand-writing of some person entitled to demand payment (n). 

fn order to prove the particular amount of damage which the plaintiff 
has sustained, the course of exchange, and the liability of the defendant to 
pay re-exchange, are cpiestions for the jury(o). Interest is recoverable 
from the day when the bill became due to, the day of signing judgmeiit(p). 

Where a sum is payable on a promissory note by instalments, and the 
whole is to become due on the first default, interest becomes due on the first 
default (q ) ; and it is recoverable, although not stated in the particulars (r). 
Interest may be recovered against the drawer of an inland bill, without 
proof of a protest (<). 

Where an accommodation acceptor was sued by a bond fide holder it was 
held that as he ought to have paid it when demanded, he could not recover 
the costs against the party to whom he had lent his acceptance (/). 

An indorsee having received part of the contents from the drawer, cannot 
recover more than the residue from the acceptor (u). 

The acceptor of a bill payable in England i9 liable only to the sum payable, 
and 5 percent interest (#). 

In an action on a foreign note payable in the currency of this country, 
interest is to be calculated according to the state of exchange at the time of 
the demand of payment (y). 

Where a bill drawn on a party in a foreign country, after having been 
negotiated through another foreign country, is refused payment by the 
drawee, such payment being prohibited by the law of the country where lie 
resides, the drawer is liable for the whole of the re-exchange between the 
different countries (5). 

Where a foreign bill is dishonoured here for non-acceptance, and the 
plaintiff is allowed a per-centuge in the name of damages, it seems that he 
is to recover interest from the day of payment only, and not from the time 


(Z) Taylor v. Higgins , 3 East, 109; 
3 Wils. 18. In the luttcr case the count 
must be special. Where A according to 
the ordinary course of dealing with B., ac- 
cepts bills for him, having funds of B.*& in 
his hands, and B. being bankrupt, A . com- 
pounded his acceptances with the holders 
for less than their amount, it was held, 
that in the account between A. and the 
assignees of 2?., A. was entitled to charge 
the full amount. Stonehouse v. Ready 3 
B. & 0. 039; 6 D. & R. 603. 

(m) Ibid. 

(n) JPfiel v. Vanbatenburg, 2 Camp. 
439. 

(a) JDe Tastet $ others v. Baring 
others, • Camp. 65; 11 East, 265 ; 2 H. 
B. 378 ; 2 B. & P. 335 ; Ambler, 634. 

(p) Robinson v. Bland , 2 T. JL 58; 2 
Burr. 1077. 

(g) 4 Esp. C. 147. 

(r) Ibid. 


(.«) Windle v. Andrews , 2 Starkie’s C. 
425. Where a bill is accepted payable at a 
particular place, although it is unnecessary 
to show a presentment at such place, in 
order to entitlq the party to recover the 
principal sum, yet it is to recover interest. 
Phillips v. Franklin, 1 Oow’s C. 196. A 
note payable at a particular time carries 
interest after that time, and it ought not to 
be left to the discretion of the jury, unless 
tiie nonpayment has been occasioned by 
the fault of the plaintiff. Ixiing v. Stone, 
2 M. & By. 561. 

( t ) Roach v. Thompson , 1 M. & M. 
487. 

(u) Bacon ▼. Searles, 1 H. B. 88. 

(a-) Wools ey v. Crawford, 2 Camp. 
445. 

(y) Pollard v. Merries, 3 B. Sc P. 395.* 
Mellish v. Simeon, 2 H. B. 376. But 
see Houriet v. Morris , 3 Camp. 303. 

(z) Ibid. 
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of non-acceptance (a); but where there id no allowance for damages, ha is 
to recover interest from the time of dishonour for non-acceptance (ft)* 

Where a bill is made payable with interest, it is to be calculated from the 
date of the bill ( c ). 

A plaintiff is entitled to recover the whole amount, although as to part he 
is only a trustee (tf). 

The rules of Hilary Term, 4 Will., declare that in all actions on bills of Defence, 
exchange and promissory notes (e) the plea of non assumpsit shall be inad- 
missible, and that in such actions a plea in denial must traverse some matter 
of fact, e. g. y the drawing, or making, or indorsing, or accepting, or pre- 
senting, or notice of the dishonour of the bill or note. The defendant in 
support of a plea, according to these' rules, on which issue is taken, may 
show, 1st, no contract, or an insufficient one in point of law ( f ) ; 2dly, that 
the bill or note lias been altered (g), (and in some instances) no consideration ; 
or, 3dly, illegality or fraud ; 4thly, that the plaintiff lias po title by transfer 
to sue upon the bill ; othly, that the bill has been released or satisfied ; 

Otlily, discharge by laches, or giving time, or by waver; 7t!ily, that it was 
an accommodation bill, &c. and indorsed after it became due; Htldy, that it 
is improperly stamped ; Othly, that it has been altered. 

That the defendant, in point of fact, or of law, did not contrast to pay the 
bill, as, that the defendant is an infant (A), or n feme covert (i). But an 
acceptor cannot set up the infancy or coverture of f lie drawer as a defence (A) ; 
nor can an indorsee defend himself by showing that the bill was drawn by 
a feme covert upon her husband, who indorsed it over (/). So he may show 
that one of the plaintiffs promised jointly with the defendants (?w). 

If a bill lias been accepted by one of several partners in the name of ]> rn nfto 
all the copartners, the others being sued may prove fraud in defence, atid impo«iHnl»e 
show that the bill concerned the acceptor only in bis private and individual co,,trat ’** 
capacity (?i). But where several persons trade together under different 
firms, it is not competent for one partner to show that the bill was drawn in 
respect of a firm in which he had no interest (o). 

It seems to be a general rule, that no extrinsic evidence is admissible to Collateral 
vary the contract apparent on the bill; as to show that the defendant did evidence, 
not accept the bill upon his own private account, but upon that of his prin- 


(a) Gantt v. Mackenzie , 3 Camp. 51 . 

( b ) Harrison v. Hickson , 3 Camp. 52. 

(c) Homan v. Hibdenfl R & M. 381. 

(rf) Reid v. Furnival, 1 C. & M. 538. 

(e) Yet if an executor declare on a bill 
or note payable to his testator, laying a 
promise to him, the promise may still be 
denied by non assumpsit . Timmins v. 
Platt, 2 M. Sc M. 720. 

(f) It is a good defence to show that 
the plaintiff, who sues on a bill accepted 
by a company, is himself a member of that 
company. Neale v. Turtonville, Bingh. 
140. In an action by an indorsee against 
acceptor, to prove the forgery by the 

^drawer of the acceptance, the same evi- 
dence only is admissible as would have 
been so In the esse of an indictment for 
fernery. Griffiths v. Payne f 3 P. Sc D. 

VOL. II. 


(g) An alteration of a bill of exchange 
after acceptance may be taken advantage 
of under a plea that the defendant did not 
accept the bill. Cock v. Coxvwll, 2 C. M . 
Sc R. 291 • See as to alterations, the cases 
cited below, in reference to the proper 
stamp on a bill or note. 

(h) Carth. 160. Jngledeto v. Douglas, 
2 Starkie’s C. 36. 

(i) 1 East, 432. 

(k) 4 Esp. C. 187. Per Ld. Harkwicke, 
Haly v. Lane , 2 Atk. 181,2. 

(i) 2 Atk. 181,2. 

(m) Main waring v. Newman , 2 B. Sc 
P. 120. .Note, the objection was Jtaken in 
this case by special demurrer, vim* supra t 
note (/). 

(n) Pinkney v. Hall , Salk. 126, vide 
supra , 205. 

(o) Baker v. Charlton , Peake. S. C. 
80. 

R 
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cipal (p)j or,, that at the time of making the note, the plaintiff had agreed 
to take a # rehewjpd of the note in lieu of payment (g). 

The acceptor cannot give in evidence a parol understanding that the 
drawer wa§ v not to demand payment on the bill in case he could reimburse 
himself out of other funds (r). So the plaintiff cannot be permitted to prove 
in excuse for not giving notice of dishonour, a parol agreement that the 
amount w$s not to be demanded until the estates of the drawer (for whose 
benefit the bill had been given) had been sold (a). 

A bill of exchange or ffromissory note expressed to be for value received 
is presumed to have been made upon a good consideration (2) ; but the 
failure of consideration may sometimes be proved as a defence against the 
payee of a bill although it would be no defence against a bond fide indorsee for 
value (;/). As between the original parties to the bill, the total failure of 
consideration may be set up a9 a defence (x). It may be shown, that the 


( ;;) Str. 956 ; Cas.»T. Ilardw. 1. 

(q) Ifoare v. Graham , 3 Camp. 57. 
Hee Snowball v. Vicars, Bunb. 175; 
Holler v. Living , 4 Taunf. 102. It fra, tit. 
Parol Evidence. 

(r) Campbell v. llodgson , 1 Gow. 74. 

(,f) Free v. Hawkins, 1 Moore, 535; and 

sec Hoare v. Graham , 3 Camp. 635 ; 4 
Taunt. 731. 

( t ) The presumption of consideration 
may be rebutted by evidence. Where a 
note expressed to be for value received 
was given to a boy only nine years old, 
whose father was living, the donor being 
In a state of imbecility , and not far from 
his death, it was a question for the jury 
whither it was given upon any legal con- 
sideration. Gratitude to the father, or 
affection to the son, is not, it seems, a suffi- 
cient consideration, and such a note is not 


good as a donatio mortis causa . Holliday 
v. Atkinson, 5 B. & C. 501. A cross- 
acc€*ptftnee, with an exchange of securities, 
is a good consideration for a note. 1 Camp. 
179; 3 East, 72; Co. B. L. 178, 510; 
Bayley, O. B. 205. Cowley Dunlop , 
7.T. ft. 671; and see Buckler v. Butti- 
vant , 3 East, 72; JSx parte Walker , 4 


Yes. 873, 

(u) 2 T. R. 71 ; Com, 43. Morris v. 
Zee, Bayley on Bills, 397. Snelling v. 
Briggs, B. N. P, 274. Puget de Bras v. 
Forbes, l Esp. C. 117, Where, by the 
coarse of trade a bill was Xo be given by 
the drawer before the ieu|)fti1eratiou was 

paid, and before payinftnf payee’s 



<x) 7 T. R. 121. Even Vtho*gk 
defendant has promised to pay the bill, if 
no proof of payment be given within a 
specific time which is elapsed. Dimes v. 
Wills, 1 H. B. 64. Where the defendant 
accepted bills for goods supplied on a con- 
tract “ to he of good quality and modegpte 


price,” held that it was no answer to the 
action on the bills that the goods turned 
out to In* of inferior quality, and that the 
defendant had paid to the plaintiff much 
beyond what they sold for; in an action 
for the price, the value only can be re- 
covered ; but in an action upon the security, 
the party holding it is entitled to recover, 
unless there has been a total failure of* 
consideration. Obbard v. Beet bam, 1 
M. M. 483. Even the forcible re-taking 
of goods, two months after the sale, is no 
defence to an action on a bill given for the 
price of goods. Stephens v. Wilkinson , 
2 B .& Ad. 320. So it is no defence to an 
action by the payee against the maker of 
a promissory note, that the payee had 
agiecd to convey an estate to the maker 
in consideration of a sum of money then 
paid or secured to be paid to the maker 
(being the sum mentioned in the note), and 
of a further sum to be paid at a future day, 
and that such estate had never been con- 
vey ed. Spiller v. Westlake, 2 B. & Ad. 
155. Held also, Parke, J. dissentients , 
that in all cases where, from defect of con- 
sideration, the original payees cannot re- 
cover on the note or bill, the indorsee to 
maintain an action against the maker or 
acceptor, must prove consideration given 
by himself or a prior indorsee, though he 
may have had ao notice that such proof 
will be called for. Heath v. Samom 
Evans, 2 B.& Ad. 291. In assumpsit on 
a bill accepted by the defendant, plea, 

stating a contract for certain work and 

payment in part by money, and the residue 
by the bill, averring the insufficiency of 
the work done, and that the money paid 
exceeded the value thereof; held, on 
motion for judgment non obstante vered . 
that the plea was bod, as showing only a 
partial failure of consideration for the 
money and the bill, alike applicable to 
both. Trickey v. Lame, 6M.&W. 278 ; 
8 Bowl. (P. c.) 174. * 


As to notice r tbat the party relics on this defence, vide supra, 221. 
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contract on which the bill was jfiven is wholly rescinded, whereit is entire ; or, 
that it has been partially rescinded, where it consists of divisible parts (y). 

Where a note was given by the defendant as an apprentice fee with his 
son, and the indentures were void for want of a stamp pnder the statute 
8 Anne, it wab held that the plaintiff could not recover, although he had 
maintained the defendant's son for a time (z); and in some cases, as be- 
tween the original parties, the defendant may show what consideration was 
really given for the bill, and the. plninjiff cannot recover more (a). 

Where the defendant accepted a bill in consideration of partnership, and 
broke off the treaty, it was held that the plaintiff co\ild recover no more 
than compensated the injury ^actually sustained (5). In order, however, to 
reduce the demand, the acceptor inust v proVe a failure to a certain liquidated 
amoiint. It is now completely settled, that a partial failure which may be 
the subject of an action for unliquidated damages, and which leaves the 
whole of the contract still open and un rescinded, cannot be inquired into ii» 
an action on the bill or note (<*), us, that the poods delivered are of had 
quality (d) ; and iu general, a party who lms given a hill of exchange for 
the amount of a tradesman’s bill, is precluded from the disputing the reason- 
ableness of the charges (e). 

Where the defendant having possession of the premises, gave a bilf asm. 
consideration for a lease, which the plaintiff refused to execute, it was held 
that the refusal constituted no defence to the action (f); hut where a 
partial failure urises from fraud it is a defence to the action (y). Thus 
where the bill is given for the price of goods fraudulently sold under a 
warranty, the breach of warranty is a bar to an action on the bill, if the ' 
defendant has tendered back the goods (A). 

The failure of consideration is no defence against an indorsee for value (i); 
neither is it any defence against a bond fide indorsee for value, that the bill 
was an accommodation bill, and that he knew it to be such (A). 


(»/) Bayley on Bills, 236. Barber v. 
Backhouse , Peake’s C. 01 ; where, in an 
action by the payee against the acceptor 
of a bill, the defendant paid part of the 
money into court, and proved that there was 
no consideration for the residue, the jury, 
under the direction of Lord Kenyon, found 
for the defendant. 

(*) 7 T. R. 191. 

(a) Darnell v. William*, 2 Starkie’s C, 
106. And see Wiffen v. Roberts, 1 Esp. 
C. 261. He may show thaifit was accepted 
for value as to part, and as an accommoda- 
tion bill as to the residue. 2 Starkie’s C. 
166 . 

(*) Peake’s C. 216. 

(<?) Morgan v, Richardson , 1 Camp. R. 
40, n. ; 2 Camp. R. 346. Fleming v. 
Simpson, 1 Camp. R. 40, n. Moggridge 
v. Jones , 14 East, 486; 3 Camp.* C. 38; 
Bayley, O. B, 235. Day v. Nix, 9 Moore, 
159. See also Gascoyne y. Smith, 1 
M. Sc Y. 338. Where the indorsee of 
a note for which the consideration was 
the transfer of a ship, was held to be en- 
titled to recover, although the transfer 
was vpid for anon-compliance with the 
Registry Acts, there being evidence to 
show that the defendant had been in pos- 
session for two years. 


(d) Morgan v. Richardson , 7 East, 

483; 3 Smith, 487 ; 1 Camp. 40; Camp. 
346; 1 Esp. 150. Moggridge v. Jones, 3 
Camp. 38 ; 14 East, 86. Tycrs v. G Wynne, 
2 Camp. 346. 9 9 

(e) 1 Esp. C. 159. 261. Solomon v. 
Turner, 1 Starkie’s C.51. 

(/) 3 Camp. 38 ; 14 East, 484. Mog- 
gridge v. Jonas, 3 Camp. 38. 

(g) 2 Taunt. 2. Ledger v. Atoer, Peake’s 
C. 216. Fleming v. Simpson , 1 Camp. 40. 
Secus, where a purchaser who has given 
the bill in paymept does not repudiate the 
contract. ArChyrv. Bamford, 3 Starkie’s 

C. 175. ^ ~ 

(h) LiiMs : ^4^0arave, 2 Taunt. 2. The 

Ijg^ {blind fbr^&iqpbintiff ; but the court 
mntqdSMjew on the ground of fraud. 

Aid 4b# Solomon y. Turner , 1 Starkie’s 
C.51. 

(i) Boehm v. Sterling, 7 T. R, 428. 
Even although it was indorsed over after 
it was due, the drawers (the defendants) 
having issued it nine months after the 

(% Smith v. Knox, 3 Esp. 46. Bpt ft 
would be otherwise if he knew that the bill 
was drawn for a particular imrpose.B Esp. 
46. And see Charles tT Marsden, 1 
B 2 * « V* 


Want of * 
considera- 
tion. . , 



iu ? '*ti& ‘ *Ex^ftXxpE ^ t>kvMvqj^ ' 

^ant ?>f ^ Hfi <feferffc4 tc**j| action }>f m n Indorse agaimf the acceptor/ihat the 

^«d€^a. puyibfe^io his owo prder, had committed a secret act of 

! ’• - -feipiTtruptcy, and ihe j|Sigaees tinder the commission liad withdrawn 

fro|n $iv defendant 'a lease, pledge?! hy the drawer to him as a security 
agfcifysi the apcepSmc^ (/). If the indorsee kopwjjiat the bill was an accom- 
modatipn biR, lie dan recover no more than the value he lias paid; but if 
* the bill was' madfe upon a good cpnsiderutiqn, he may recover the whole ; 

and if he has not paid fell value fbr Jl tie is a trustee for the indorser in 
„ respect of the surplus ( m )«. 

, Where no consideration wall given for the bill originally, or where it has 
heed obtained ijy fraud or duress; it is, as has been seen, incumbent on the 
plaintiff to prove that he gave value for the biTl(n). And though the bill 
was drawn on a good consideration, yet if it was afterwards lost or stolen, 
and afterwards came into the hands of an indorsee for value, yet it would 
be a good defence to show that he took it maid fides with a knowledge of the 
circumstances; or "even under circumstances which ought to have excited 
his suspicion as to the title of the party from whom he received it(o). 

As the law presumes a bill to have been made on a good consideration, 
^ when the issue is joined on a replication that there was a consideration for 
the Bill (/>) to a plea that there was no consideration (#/), the proof lies on 
the defendant (r). But where, to a general plea of no consideration, the 
plaintiff pleads some particular consideration, concluding with a verification 
which the defendant traverses, the plaintiff, by his form of pleading, takes, 
as it seems, the burthen of proof upon himself (s) ; unless, however, it thus 
« appear from the form of pleading that the plaintiff meant to rely on the 
particular consideration alleged, and not simply to deny the truth of the 
plea, the proof of consideration will still, it seems, be incumbent on the 
defendant ( t ). 

Action by tin indorsee against the acceptor, plea, that the defendant accepted 
the bill for the accommodation of the drawer, and that the drawer did not give 
nor t he defendant receive any consideration for his accepting or paying the 
bill, that the drawer indorsed to the plaintiff without any consideration, and 
that the plaintiff held the bill without consideration, anti it was held that it 
was not incumbent on the plaintiff’ to begin and prove that he gave value for 


Taunt. 224; Fvntum v. Pocock , 5 Taunt. 
It)*); nml per Eldon, C. Bank of Ireland 
v. Bet es fold, 0 Dow, 287. 

(/) Artlen v. Watkins, 3 East, 317. 

(m) Wijfen v. Roberts , 1 Esp. 201. 

(71) Supra , 220. 

(o) Supra, lb. Co-executors cannot 
i^cover ns bond Jide holders for valuable 
^ consideration without notice, where one of 
them 1ms viotice though in a different 
capacity, that the bill was accepted for ac- 
commodation. v. Adams, 1 Youngc, 

117. 


(p) Such a replication is good on special 
demurrer. Prescott v. Lung, 1 Mo. & R. 
882, (n). 

(9) Hugh a plea is bad on special demur- 
rer. Stoughton v. Earl of Kilmorey, 2 C. 
M. & R* 72 Mills v, Oddyj lb. 103^ 

(r) Lucy v. Forrester , 2 C. M. & l€ 59. ' 
2 hit ley v. Catteralf, 1 Mo. & R. 379 
Pcrctealv. Framphn, 2 C, M. t R. 180. 


In a similar case, Morgan v Crcsswefl , 
1 Mo. & R 180, n , the plaintiff was non- 
suited, but the court set aside the non- 
suit. Ib. 

(s) Bat ley v.*' Catteralf, 1 Mo. & R. 
370. In wlucli ca*»e Alderson B. stated 
that he had so ruled 111 a previous case. 

( t ) Loire v. Burrows , 1 Mo. & R. 381 . 
4 N.& M. 3GG. There, to a general plea 
of no consideration, the plaintiff replied 
that the defendant did receive consider- 
ation for the said acceptance, videlicet tw r o 
cows sold and delivered by the plaintiff 
to the defendant, and concluded to the 
country. Ld. Denman held that proof of 
consideration lay on the defendaut, the 
replication being in substunce a traverse of 
tiie pica, the videlicet and conclusion to 

the country, showing that the words under* 
the videlicet were not mean&is introductory 
of n 'w matter, and the Court refusal a new 
trial. 
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the bitty but tbht |^i$ w otlUrwflfKyrtlen the title of the plaintiff is impeached Wopt of % 
on the ground of fraud/ dxtrel^pr <?f tte hills Wvftrg been Jest <* stolen (*)• consHer*. 
In on action by on * 9 $ore#|?gai»Bt acql^p^j it is hot sufficient in hr dec- tloju * * 

to prove no consideration^ to show that the' drawer, on the day before the 
bill became due, prpcured ati the inddrsefnents to bo, inode 4 with^t con- 
sideration, io enable tWfe ^action to'be brought bv*th6 Indorsee, upon* the 
understanding' that %he money sliopld be <|| videa between one of Bie in- 
dorsees and the drawer ; the want of flbnsideratftm between the defeudaivt 
ond the drawer must* he proved Or)** r , * 

The declarations of a former holder are not ^evidence to ’proVe want of 
consideration^), unless the title of tile plaintiff he identical with that of 


the party who made the declaration, as where lie took the bill from him 
after it became due (r), or sue^as itg£nf of the declarant (a), n. 

As against an original party to the bill or note, the dsfondant may give Illegality, 
the illegality of the consideration in e\idence in bar of the action ( b ). And * 


so he may as against an indorsee w ho was priv y to the illeghl transaction (e). 
But no illegality -between the original paitiqs will affect an imforsee (except 
under the statutes against gaining and usury) (d), unk'sb he had noticed) of 


(?/) Af/7/< v. Umbei, 1 M. ^ W. 425. 
In JSdwauh v. Giovis, 2 M. ^ \V.^i42, 
which was an action by the indorsee against 
the maker of u promissorv note , tin <h it n- 
dant pleiidt d that flu note wus givm for n 
gaming debt, «uid indorsed to the plaintiff 
with notict thereof, and without oonsidcia- 
tion, nphi atmn, that the note was mdnrs* d 
to th< plaintiff w it hout notice ot the ilh - 
guilty, and tor a good < onsideiation, on 
winch isq«« was joined, and it was lit Id 
that the llhgdlity w is not so admitted as** 
to remit r it nuiss.ny foi the plaintiil to 
give any evidence of consult i at ion in the 
first instance, hut that in onh r to do so, 
the deft mlant ought to haw proved the ille- 
gality by ov nh net Upon a U a\ t i so of the 
indorsement ot uu accommodation bill to 
the plaintiff oftd it w is dut, it is foi the 
d< fend uit to begin and show that the lull 
when indulged was due. hi wits v. Lady 
Vttrkcr, 4 Add. «k. 1.11. 838. 

(a*) Whitaker v. Edmonds, 1 Ad & nil. 
C38, 1 Mo. &It. 3t>f5. 

(y) Smith J)t II imtz, It'SsJt M. 212. 
Shaw \.Broom r 4 1). 6l K 730. Btau - 
champ v. Pat i y, 1 II. if Ad. 8U. Barouyh 
v. White, 4 B. 0.325. 

( z ) See the observations of Parke, R 
infra, 201, not* 1 {*/), Bensosi v. Mai that/, 
cited 4 D. & It. 732. 

(a) Benstead v Levy, 1 B. L Id. 89 ; 

J Mo. & R. 138 

(b) As wlu re th# bill had been acceph d 
in a smuggling transaction. 1 Camp. C. 
383. A bill gi\en to a creditor to induce 
liiih to sign a certificate of a bankrupt is 
void in whosesoever bands it muy be, and 
whatever *thc consideration given by flip 
holder; But if given nurely to keep him 
from taking steps to oppose the bankrupt 
in obtaining it, it will be good in the bands 
of a holder for value without notice Birch 

U)L II* 


v Jnvh, 3 O. Sc V 379. Sec Bankrupt 
Ac t, s 125 A bill given for a wager ex- 
ceeding 10 t , although on a legal horse* 
i«U e, is m \« rtlic li ss t n in the hau^a 

of an iiumk c at indorse e Shdhto \. Thide , 

7 Bing. 405. Si e 10 O. 2, e. 7. 1. «. 
Win tl a bill was given by the aoreptffc \p 
the drnwi i for ‘‘dilltierue m consols,* it 
wus held that the Court could not say tliut 
it n< ei ss.ird> nu ant ilUgal difii renc r Cs ; and 
eve. n if pud, it was available m tluahuuds 
of a bom) fide indorsee w it bout m tuc*. Dag 
v St unit, (\ Bing. 109, and ¥ M. Si P.itti. 
So a lull diawn by the t rolo r for sten k** 
jobbing differences, paid by him for tl^ 
deft mlant, is not absolutely void, and the 
amount may he recovered' v an innocent 
lialoi si e. Gi 1 1 ntand v. Dpttr, 2M,& ity. 
122. Y\ lie ie the lull vvus anted on a Sun- 
day , the Court, in the absence of evidence, 
would not pic same the acc ptaucc to Jiuve 
hem wntten on that day, and even if it 
had, such an net would not be an net of 
ordinary calling wit Inn the st 29 C 2.c 7. 
lh glue v. Livy, 1 Cl. ti J 180. See As- 
Mr wpsir. 

(c) 1 Esp. C. 3B9 ; 2 Esp.C.589. 

( d ) And now even such securities are 
(by st. 3 & 0 YV 4, c. 41, s. 1) not to he 
void, but to be deemed to have betn given 
for an illegal, consideration. 

(0 D<mg- 03 2 Wynt^y. Buhner, ^2 

Esp f 1 . 389. Strong it harm v Lukyn, 1 
Esp. C. 389. DagnaH v. Wtg/cy, 1 1 East, t 
43, where a hrok« r got the hill cliscdW^ted 
for illegal brokerage An agreement im- 
tween a petitioning ci editor who Uas steel 
out afi«it in bankruptcy, und th<5%onkrupt, 
for abandoning the prosecution, and tho 
bankrupt's acceptance of a bilrlsMTOid, inter*, 

partis. Davis v. Holding, 1 M. Sc M. 159. 
Y^here a statute prolahitf a tiling fo he 
doue^and does not exprtfsly avoiif the se- 
curities affect^ by the illegality, it i# an 
n 
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Illegality. »tke illegality, or took the Mil after it become due, from one who had 
- notice ( f). *The queatiotrof maid fiotes i a such cases i$ usually a question 

of fact for the consideration of the jury (g). v • 
i Where a* bill ig given for the differences in a stock-jobbing transaction, 
an indorsee vrho'is privy to the transaction cannot recover (A). Where the 
* payee of sucli a bilHndorsed it after it was due, it was held that the indorsee 
could not recover (‘Qj Where part of the consideration is illegal, the bill is 
void- fit>r the wWlc (A). . ^ 

Illegality of In an notion J>y an^indorsec against Hie rtiaker of a note, letters from the 
considers- payee to the loakerj proved to be "contemporaneous with the making of the 
tio ^ ^note, have^ee/i held Jo ho ovidca'ce (/) tp |irove%that it was illegal in its 
creation. * »/ 4 # ^ 

By the stat. 5 & 0 Will. 4,*c. 41, $.2, $o rninji of the provisions of the stat. 
10 Car. 2, c. 7 ; O'Ann. c. 14 ( m ) ; 12 ^nn. stat. 2, c. Id (») ; 45 Geo. 3, c. 72 ; 
58 Ofco. 3, c. St3(q); d Geo. 4, c. Id, as enacts flint nny note, bill, or mortgage 
shall he absolutely void (in respect of gaining, usurious ( p) and some other 
illegal transactions) is repealed, ^nd every supli note, bill* or mortgage is to 
he taken to have been optic, drawn, accepted, given, or executed for an illegal 
consideration. An innocent holflefftof a bill accepted to secure a ganling debt 
might before the 5 & d Will. 4, c. 41, recover against the drawer or indorser ; 
the Construction of the stnt. (0 Anno, c. 14)*vas, that such a security shcftild 
not be used to^nforcc payment from the loser (r/) ; but no illegality of this 
■ nature, after an indorsement in blank, will prejudice an innocent indorsee (r). 

*By 2 & 3 Vie. c. 37, bills and notes at Tess than 12 mouths’.-date, above 
10/., are not to be affected by the usury laws (x). v 


available security unless the illegality ap- 
pears (tn the face of the instrument, nr un- 
less the hold#* !ms notice. 7 irouyhtonx, 
jfftfnchester Waterworks, 3 B. & A. 10. 
(/) Doug. 032. 

*(y) Per Lord Mansfield, Doug. 032. 
Although negligence be evidence of 

■mala fides, i\^ .m>t cquixnlcut to it, and 
ought not to b<*$fcft so to a jury. Goodman 
v. Harry , 4 Ad. & El 1,870. See Cranin' v. 
Jadis, 0 C. & P, 11)1 . Faster v. Pearson, 
1 0. M.& H 855. Backhouse x. Harrison, 
3 Nev. & M. 388, 

(h) Steers v. Lash icy, d T. H. 01 ; 7 T. 
It. 030. Time bargains iu foreign finals 
are not within the provisions of the stnt. 7 
C». 2, c. 28, nor are they illegal at common 
daw. Elsworth v. Cole, 2 M. & W. 31. 

(i^7 T. R. 030. Drown v. Turner, 2 
Esp. C. 031. 

~ (A) 2 Burr.%003. Scott v. Gilmore, 

3 Taunt. 226. Cruikshanks v. Hose, 1 Mo. 
* & R.Jpl. 

( fyKent v. Dbwen, 1 Camp. 177. Walsh 
v. nftockdale, cor, Abbott, J. Guildhall Siy^, 
after TrliwTerm, 1818. 

(//«) As to gamiug securities. 

(n) See ‘til. Usury. The mere negotia- 
tion of a hill by a broker at exorbitant 
brokfSragn, the broker advancing no money 

linlStiUj and bring* no party to the kifi, did 


not avoid the bill. Dinjnnll v. W’igley, 
r il Hast, 43. 

V' 

(«) This stat. enacted that no bill, &c. 
though the consideration was usurious, 
should he void in the hands of a bond fide 
indorsee who lmd paid value for it. It did 
not extend to one who took an usuries 
hill in payment of an antecedent dwt, 
although without notice. Valla me* v. 
Siddel , 0 Ad. & Ell. 1132. Hut a bonfrfide 
indorsee might, ri cover upon it. Wyatt v. 
Campbell, Chitty’s Stat. 181, n. M. Sc if. 
80 . 

( p) S qp y Lowc v. Waller, Doug. 735. 

Lowes v .* M azza redo, 1 Stark kj’s C. 385. 
Chapman v. Blac\ ^ 2 H. 1 ?: A. 589. Parr 
v. Eliason , 1 East, 5)2 : Daniel v. Car tony, 
1 Esp. C. 274. * t ' r . 

(q) Edwards v. Dick, 4 B. & A. 212. 
In the case of Bowyer v. Bampton , (Str. 
1155) the action was brought against the 
loser. 

(r) See Parr v. Eliason, 3 Esp. 210 ; 

1 East, 92. Daniel v. Cartony, 1 Esp. C. 
274, i.e. if he does uot by his declaration 
claim title through an usurious indorse- 
ment. See Lowes v. Mazzaredo,lHt&rYiF& 
C. 385. ' 

* (s) The exemption by 58 (Jeo. 3, c. 03, 
of hills ami notes given for usurious con- 



„ 2’4?T 

«*■ .. * ’ ' * , - *\ * v* 

It has been held, . that as between *the original parties to the bill, Jfefaa Xlihgaiftyof * 
plaintiff could not rcover where the consideration was* money lent tp tjie fconalAerji- ** 
defendant, to obtain tbe liberation pf the parties, and the t^nacmMif the^dw- 
fend ant's ship, contraiy to the stat. 45 Geo. *S, c.72 (a>); the satoof spirituous 
liquors in less quantities than 20$. valne, although part of the consideration * 
was also money lent(y) ; the executing a coroposUioif-deed, where the notp 
or bill w r as given to venire a fraudulont preference over the other credi- 
tors (r); an illegal binding of un(a) apprentice for want of inserting the 
premium in the indentures (6). * 1 «. •“ 

A substituted bill, unless it be relieved from ai\ illegality to which the 
original w r as liable, is open to the same objection, although it be given to a 
bon A fide indorsee for value (r). Hut a security for no more than the prin- 
cipal and legal interest being substituted for an usurious bond or bill, is 
binding (rtf). 

Where the bond fide indorsee of a bill delivered it up to the payee, who 
informed him that the acceptance was forged, anti received in place of 'it a 
bill on the defendant, it was held that the plaintiff anight recover on J the 
latter bill, though accepted by the defendant withoift consideration, unless 
it could be proved that the plaintiff had compounded a felony (e), * 

A note given to officers of Excise for the* amount of penalties in which the * 
defendant had been convicted, the conduct of the officer having been sanc- 
tioned by the commissioners, was held to be legal (fi) ; so was a note given 
by the defendant who had been convicted of a misdemeanor at the quarto? 
sessions, for which the parish officers had been bound over to prosecute, 
under the 32 Geo. 3, e. 57, and which was considered by the court in adjusting 
the quantum of punishment (</). So where the note was given to procure 
the discharge of a receiver appointed by the Court of Chancery, in custody 


stderation in the hands of innocent holders, 
was confined to the eases where sueh 
holders discount or pay a valuable con- 
sideration for such hills, and not where 
they receive them (although innocently) in 
satisfaction of an antecedent debt ; the 
provisions of 3 & 4 \\ ill. 4, c. 5)8, are not 
confined in< rely to bills drawn for a time 
certain, not having more than three months 
to run, but apply also to such us are pay- 
able on demand. Va l lance v. Hid del, G 
Ad. & Ell. 932. 

(a*) Webb v. Brooke, $ Taunt. 0. 

(?/) Seott v. Gtlimore , 3 Taunt. 220. Sec 
Wit ham v. Ace, 4 Ksp. 204. 

(z) Cocks ho tt v. fidnutt, 2 T. It. 703. 
Recognize?! by Ld. Ellendo rough in Stein - 
man v. Magnus , 1 1 East, 35X). M id diet on 
v. Lord OnsloioA P. Wins. 708. Jackson 
v. Lomas , 4 T. R. 100. So if the stipula- 
tion were not for a larger sum, but for bet- 
ter security. Leicester v. Rose , 4 East, 
372. 

(a) Although the plaintiff had maintain- 
ed the apprentice till he absconded. The 
stat. 8 Aon. c. 9, avoids such indentures. 
(Jackson v. Warwick, 7 T. It. 121.) A titer , 
if the indei^pires be men ly voidable, the 

binding being for less than seven years. 
Grant v. Welchman , 16 East, 207. 

(b) For other instances, see above, 49. 71. 
It seems to have been held, iu some cuscs, 


that a bill or note might be enforced which 
had been substituted for a bill, or given us 
a senility for a debt which eoujd not have 
been enforced. See IV ithdidSt, Lei, 4 Esp. 
C. 204 ; 3 C\tmp. 9, n. whe$e the bill Jmd 
been given foi liquors contrary to #4 Geo. 
2, e. 40, s. 12. Hut see 2 H. & P. 375. 
Although u bill drawn abroad in favour of 
an alien enemy cannot be enforced, it will 
be a good consideration for a subsequent 
promise in time of peace. Duhammil v. 
Picketing , 2 Sfarkie's (\ 5)0. And see 
Antoine v. Morshead, 6 Taunt. 237. 

(r) Chapman v. Black , 2 J). & A. 
688 . 

( d ) Barnes v. llcdley, 2 Taunt. 184. 
Wicks v Gogerly , R. & M. 123. Preston 
v. Jackson, 2 Stark ie's C. 238. So if where 
part of the consideration being illegal, and 
port legal, two securities are substituted, 
and the giver manifest his election to 
ascribe the illegal claim to one he wffl 
baliahle on the other. If abrey v, Richard- 
son; Bay ley on Bills, 69. i 

(<) Wallace v. Hardacre, l Camp. 45. 
And see Harding v. Cooper , 1 Stftrkie’s C. 
407. 

( f ) Pilkmgton v. Green, 2 B. & J>. »£I. 

See also Sugars v. Bnn^wortK \ Camp. 

40. 

(g) Becley v. Wingfield , 11 East, 40 ; 
2 WiK 341 ; 2 Esp. C. 643 ; 5 East, 294. 

• M 4 1 
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Blhh OF exchanqb: defence* 


Illegality of 
considera- 
tion. 


Want of 
title in 
plaintiff 


Rutiafuc- 

tion. 


under the** arrant of a Chancellor for not accounting, being for the amount 
of the debt and costs (A). So where the note was given by a friend of a 
debtor, to secure 6 s. in the pound, in consideration that the plaintiff would 
ftte out a commission of bankrupt against the debtor (i). But as between 
the original parties to the bill, it is a defence to show that it was procured 
by fraud (A) ; and such a defence is also available against any indorsee with 
notice of the fraud (/) ; but not against a bond fide indorsee for value ( m ). 

An agreement to forego a prosecution for a misdemeanor is illegal (n). 
But the plaintiff may recover on a bill given by the defendant for the costs 
of a civil suit, although the plaintiff has also instituted a prosecution against 
the defendant which is afterwards abandoned, unless it be distinctly proved 
that the abandonment was part of the consideration for the bill(o). 

A declaration by an indorser, not proved to be the agent of the plaintiff, 
is iuadiuissable to prove usury ( p ). 

If the consideration involve a fraud upon a third person, the plaintiff can- 
not recover. A. as a friend of the defendant agreed to give the plaintifF70/. 
for certain goods on account of the defendant ; a note given by the defendant 
to the plaintiff without the knowledge of A . to secure au additional sum 
cannot be enforced (q). 

The defendant may also prove in bar the want of title in the plaintiff'; as, 
that one of the parties through whom the plaintiff claims had no legal right 
or authority to transfer the bill. In an action by the indorsee of a bill 
Against the acceptor, the latter may prove the bankruptcy of the payee 
previous to the indorsement (r). 

In an action by the indorsee against the drawer, a plea alleging that the 
plaintiff was never a bond fide holder for a good consideration does not admit 
proof of fraud, the mala Jules not being sufficiently alleged ( s ). 

The defendant may, under the proper issue, give evidence to show that 
the bill lias been discharged by payment or other satisfaction (/), or by the 
assent or laches of the holder (m). 


(h) Brett v. Close, 10 East, 203. Al. 
though ouly one of the parties to the suit 
assented to the discharge. 

(i) Fry v. Malcolm , 5 Taunt. 117. 
Bryant v. Christie , 1 Starkio’a C. 329. 

(A) Ledger v. Buyer, Peake, 210; 2 
Taunt. 24. 

(t) Ibid. 

(m) Ibid. See 13 East, 182. Williams 
y. Thomas, 0 Esp. C. 10. 

(n) Harding v. Cooper , 1 Starkie’s C. 
407. In Collins v. B lantern, 2 Wils. 
341, it was held that the compounding ail 
indictment for perjury was a great offence, 
and that whether it was between the par- 
ties to the action (on a bond) or strangers, 
was immaterial. 

<o) Ibid. 

(p) Bassett v. Badyin , 10 Bing. 40. 
To establish such a defence usury must be 
distinctly proved, lb. 

(q) Jackson v ♦ Buchaire, 3 T. R. 651. 
On issue taken on a plea of no consideration 
( which Is demumble) the defendant may 
shew that the bill was void ab initio for 
fraud. Mills v. Oddy, 2 C. M. & K. 
103. 


(r) 2 Esp. C. 011 ; 3 East, 322. But 
a bill payable to the order of the drawer, 
and accepted for his accommodation, does 
not pass to the assignees; and therefore 
an indorsement for value after the bank- 
ruptcy gives a right of action. Watson 
v. Hardacre , 1 Camp. 40. 173 ; 3 East, 
321 ; 12 East, 060. See above, title by 
transfer. 

(<) Utber v. Rilh , 2 P. & D. 579. Where 
in trover for a bill the defendant pleaded 
that the plaintiff indorsed it in blank, and 
that the party who became the holder 
pledged it with the defendant as a security 
for a debt; replication, that at the time 
the defendant received he knew that 
the party had no authority to pledge it ; 
held good. Hilton v. Sir an, 5 Bing. 
N. C. 413. 

(t) In assumpsit by holder against a 
prior indorsee of a note; plea, that the 

(*/) Where a promissory note has been 
received in satisfaction of a bill sued upon, 
a replication of the non-payment of the 
note, is no answer to the plea. Surd v. 
Abodes, I M. & W. 153. See note (/). 
post . 
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The acceptor may prove in bar that the holder has received satisfaction Satlsfiw- 
from the drawer (x) ; after payment by the drawer (who is not also the ****** 
payee), the bill is no longer negotiable (y) ; and if a bill be paid, and re- 
issued after maturity, the holder cannot recover ( z ) ; but a promissory note- 
paid and re-issued before maturity is available in the hands of a bond fide 
holder, without notice (a). If the drawer, who is also payee of a bill, take 
it up, he may indorse it over after it is due, without a fresh stamp (6) ; but 
it is otherwise where the bill is made payable to a third person (c). After 
twenty years, it is to be presumed that a promissory note or bill of exchange 
has been satisfied (dj; and such a presumption may be left to a jury after 
the lapse of a much shorter period, although the Statute of Limitations lias 
not been pleaded. The holder of a bill gives in a blank schedule under an 
insolvent act: this is not conclusive evidence to discharge the acceptor (e). 
Satisfaction to one of two parties is satisfaction to both ( f ). The payment 
of part by the acceptor to the payee, cannot be set up as a defence by the 
acceptor against an indorsee, without notice (*/). The holder may sue a prior 
indorser, although he lias taken in execution and discharged a subsequent 
one (A) ; and an acceptor sued by the holder, and discharged under an in- 
solvent act, is still liable to the drawer (i). 

Where a defendant gave his acceptance as a security for the acceptances 
of a third person, but allowed his own acceptance to remain, knowing that 
the former acceptances had been paid by means of fresh acceptances, it was 
held that it must be presumed that he allowed his acceptance to remain as 
a security for such fresh acceptances (A). 

A composition with the acceptor, and the taking a third person’s note as a 
security lor the composition-money, operate as a satisfaction of the bill (Z). 


note was drawn for a debt, and indorsed 
by the defendant expressly as a security 
for the debt, and that such debt had been 
paid and the notedelivered back to the party 
ultimately liable ; held, on general demur- 
rer, that the facts stated in the plea suffi- 
ciently showed that the note had been 
satisfied, and by the Stamp Act no longer 
negotiable. Bartnmi v. Caddy , 1 P. & 1). 
207. And see Freakley v. Fox, 0 13. & 
C. 130 ; and Thoroyood v. Clarke , 2 
Starkie’s C. 251. No presumption will, 
it seems, be drawn as to payment or satis- 
faction of a bill from the mere lapse of 20 
years, unless the Statute ftf Limitations be 
pleaded. Du Belloiz v. Lord Water park, 
l D. & R. 17. 

(x) 12 East, 317; I H. B. 80, n. Either 
wholly or in part, for the holder can recover 
the residue only from the acceptor. Bacon 
v. Scarlet , 1 H. B.*88. Pearson v. Dunlop , 
Cowp. 571. 

( y ) Beck v. Robley , 1 II. B. 80. But 
see the explanation of this doctrine in 
Callow v. Lawrence , 3 M. Sc 9. 05. 

(x) 3 Camp. 104. As to re-issuing 
notes, see 48 Geo. 3, c. 140, s. 13. 

(а) 3 Camp. 140. Beck v. Robley, 1 
fl. B. 80; Barley, O. B. 60. 

(б) Callow v. Lawrence, 3 M. Sc 9. 05, 

(r) Beck v. Robley , 1 H. B. 80, n. 

(d) Dvffield v. Creed , 5 Esp. C. 52. 


(e) 3 Camp. 13. 

(f) Jacaud v. French , 12 East, 317. 
FAlison v. Dezcll , 1 8el. N. P. 172. 

(<j) Cooper v. Davies , 1 Esp. 403; 1 
Camp. 35 ; Doug. 235. But see 2 Camp. 
185. Although the holder has taken se- 
curity from another party, or discharged 
him out of execution. 3 Esp. 40 ; 2 Bl. 
1235 ; 2 B. Sc P. 02. A . makes a note in 
favour of B . without consideration, which 
B. indorses to C,, with notice : B . becomes 
bankrupt, C. takes a dividend under the 
commission, and covenants not to sue B . ; 
A. is Btill liable on the note ( Mullett v. 
Thomson , 5 Esp. C. 178,) sed quaere , for 
the discharge of the principal discharges 
the surety. 

(A) Hayling v. Mulhall , 2 Bl. It. 1623. 
j English v. Barley, 2 B. Sc P. 02. So 
he may sue the drawer, after having taken 
the acceptor in execution, who has been 
discharged under the Lords Act. Mao- 
donald v. Bovington , 4 T. It. 825. And 
the drawer may still recover from the ac- 
ceptor, for the being taken in execution la 
no satisfaction as between the drawer and 
acceptor. Ibid; and see 12 East, 317. 

(i) 4 T. R. 825 ; 2 B. Sc P. 01. 

(A) Woodroffe v. Hayne , 1 Carr. Sc P. 

600 . * 

(Z) Lewis v. Jones , 4 B. Sc C. 513. 
Perfect v. Mmgrave , 6 Price, 111. 



BILLS OF exchange: defence. 


Release. 


Discharge 
by laches. 


Giving 
time, &c. 


2S0. 

The taking the separate notes of one of three partners after a dissolution 
of partnership, under an agreement by deed with one partner, the holder 
strictly reserving his right a* against all three, and retaining possession of the 
bills, does not, in the event of the new bills turning out to be unproductive, 
exclude the holder from his remedy against the other partners (m), although 
the separate bills have been from time to time renewed. 

In assumpsit by the indorsee against maker ; the plea alleged the making 
of a former note for the accommodation of the drawer and indorsement to the 
plaintiff, and that the indorsement of the note in the declaration was made 
and given to take up the former note, and had been paid ; held, that the 
former allegation was surplusage, and that the defendant was not bound to 
produce the former note, nor give any evidence in support of that allega- 
tion («). 

Where in assumpsit against the maker of a joint and several note, the 
defendant pleaded a release to one of the joint makers, replication, that the 
release was given at the defendant’s request, and in consideration thereof 
the defendant promised to pay as if no release had been given, held bad, 
as setting up a parol contract to avoid the release (o). 

Prior parties are not discharged by a release to subsequent parties (/>). 
It will be seen that an acceptor cannot be discharged without proof of express 
assent by the holder (q). 

Where a bill has been renewed, and a warrant of attorney given to enter 
up judgment, the new security is no defence, unless judgment has been 
entered up(r); and it is no defence to an action on the first bill that the 
second is outstanding (s). 

The acceptor who has paid the amount under a forged indorsement is still 
liable to the supposed indorser(f). A tender of the amount after the day 
of payment is not available (u). 

It has been seen, that where the action is brought against a drawer or 
indorser of a bill, it is incumbent on the plaintiff to prove that due diligence 
has been used in making presentment of the bill and giving notice of default. 
But an acceptor is not discharged by the neglect of the holder to present the 
bill (a*). 

Where a party accepted a bill payable at his bankers, it was held that he 
was not discharged by the neglect of the holder to present it for several 
months after it had become due, although the bankers had funds of the 
acceptor in their hands, and in the meantime became bankrupts (j/). 

The giving time to the principal ( z ) in general discharges the surety ; 


(m) Bedford v. Bedkin , 2 B. & A. 210. 

(n) Shearm v. Burnard , 2 P. & 1). 305. 
And see further as to surplusage, Fitzge- 
rald v. Williams, 0 Bing. N. C. 09. 

(o) Brooks v. Sttiart, 1 P. & D. 615; 
10 Ad. Sc £11. 854. 

( p ) Smith v. Knox, 3 Esp. 0. 40 ; 2 
Bh 1896. Carstairs v. Holiest on, 5 Taunt. 
561 ; 1 Marsh. 207, where it was held, on 
demurrer, that a release by the holder to 
the payee of an accommodation note did not 
discharge the maker, the holder not having 
notice of the want of consideration. 

<q) Vide infra, 252. 

(r) Norris v. Aylett, 2 Camp. 320; 3 
Bast, 251. 

(jr) 3 Bast, 251 ;5T. R. 513. 


( t ) Cheap v. Harley , 3 T. R. 127. 
Smith v. Sheppard , Sel. CaB. 243. 

(w) Hume v. Peploe, 8 East, 168; 5 
Ves. 350. 

x) Farquhar v. Southey, 1M.&M. 14. 

y) Sebag v. Abitbol , 1 Starkie’s C. 79. 
(z) The principle as to Indorsees is, that 

if the holder give time to a prior indorser, 

and then sue a subsequent one, he in effect 
breaks his faith with the former. Per Ld. 
Eldon, English v. Barley, 2 B. & P„ 61. 
But it seems that the time mast be given 
in such a way as to preclude the party* 
who gives it from suing for that time. 
Time given to a subsequent indorser does 
not discharge a prior Indorser. Giving 
time to the acceptor after judgment against 
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hence it is a good defence by a drawer or indorser of a bill to show that the Giving 
holder has given time to the acceptor of a bill or maker of a note (u), or time, &c 
has compounded with him (6), or has taken a renewed bill from him (al- 
though the indorser afterwards approve of it) (c), or any other security (df) ; 
but if the drawer or indorser consent to this, he is not discharged (<?), and 
consequently evidence of assent may be adduced in reply to such evidence 
on the part of the defendant ( f ). Evidence of the mere forbearance to sue 
the acceptor is not sufficient {g). Where a party on the face of a note is 
liable as a principal, it is not competent to him to prove his liability only as 
surety (A). 


him does not discharge the drawer. Pole 
v. Ford , 2 Ch. 125. Where the ac- 
ceptor gave a second bill after the dis- 
honour of the first, it was held to be a 
mere collateral security which did not 
discharge the drawer. Pring v. Clarkson , 
1 B. &. C. 14; 2 D. & K. 78. 

( a ) 3 B. & P. 300; 2 Ves. jun. 540. 
Nisbct v. Smith, 2 Bro. C. C. 571); 2 B. 
Sc P. 01. Ex parte Smith , 3 Bro. C. C, 1. 
Tindal v. Brown , 1 T. H. 107 ; 2 T. It. 
180. Even although the drawer had no 
effects in the hands of the acceptor. 
Gould v. Hobson, 8 East, 507. Where 
time is given to the principal without 
communication with the surety, the 
latter is discharged, the creditor has made 
a new contract. See Boultbce v. Stubbs, 
18 Ves. 20. Forbeurance to sue the ac- 
ceptor after protest and notice does 
not discharge the drawer. Walwyn 
v. St, Quint, in, 1 B. & P. 052. A liter, 
if the forbearance be before protest, 
or if the holder take security from 
the acceptor after protest. Ibid, A con- 
ditional agreement to give time to the 
acceptor on his paying part, which condi- 
tion is not fully performed, does not dis- 
charge the indorsees. Badnall v. Samuel, 
4 Price, 174. A bill of exchange being dis- 
honoured, the acceptor transmitted a new 
bill for a larger amount to the payee, with- 
out any communication with him respect- 
ing the first ; the payee discounted the 
second bill with the holder of the first, 
which he received back as part of the 
amount, and afterwards,* for a valuable 
consideration, indorsed to the plaintiff ; 
it was held that the second bill was 
merely a collateral security, and that the 
receipt of it by the payee did not amount 
to giving time to the acceptor of the first 
bill, so as to exonerate the drawer. Pring 
v. Clarkson, 1 B. & C. 14. See also Adams 
v. Bingley , 1 M. Sc W. 102. The taking 

a cognovit from the acceptor, by which the 

time of obtaining judgment against him is 
not deferred, will not discharge the drawer. 
Jay v. Warren, 1 C. & P. 532. Price v. 
Edmonds, 10 B. Sc C. 579. Lee v. Levi, 
•4 B. Sc C. 390. 

(b) ExpaPtc Smith , Co. B. L. 6th edit. 
168 ; 3 B. C. C. 1. 

(c) 2 Camp. 179. And see Gould v. 
Hobson, 8 East, 576. There the holder, 


after taking part payment from the ac- 
ceptor, took another acceptance, payable 
at a future date ; it was agreed that the 
holder should keep the original bill us a 
security, but the indorser, who was no 
party to the agreement, was held to be 
discharged. See also English v. Barley , 

2 B. Sc P. 61. Hull v. Pitftvld , 1 Wils. 
48. Billon v. llimmer , 1 Bing. 100. 
Kendrick v. Lomax , 2 C. Si J. 405. Where 
on the defendant’s asking for time on an 
acceptance, he gave another hill for the 
same amount, the plaintiff* telling him 
that something was due for interest, pnd 
continuing to hold the first hill, the second 
being paid when due, it was held that the 
plaintiff* was entitled to recover interest 
on the first bill. Lumley v. Musgrove , 4 
Bing. 0. 

(rf) 2 B. & P. 00, per Ld. Eldon. But 
where an indorsee commenced actions 
against the acceptor and indorser, and 
without the privity of the hitter took 
from the acceptor a warrant of attorney 
for debt and costs, it was held, that as the 
fact could not lmvc been pleaded generally 
in bar, it was inadmissible under the gene- 
ral issue. Lee v. Levi, 4 B. & C. 3110; 0 
D. & 11. 475. 

(e) Clarke v. Berlin , 3 B. & P. 303. 
And see Wit hall v. Master man, 2 Camp. 
178. So in case of a promise to pay the 
bill after notice that time 1ms been giveu. 
Stevens v. Lynch , 12 East, 38. 

(/) 1 B. k P. 419; 10 East. 34; 11 
Ves. jun. 411 ; 8 East, 570; 2 Esp. C. 
515 ; 1 B. & P. 652 ; supra, note ( e). 

(g) Walwyn v. St. Quintin , 1 B. & P. 
652. English v. Barley , 2 B. & P. 62, 

3 Price, 533. 

( h ) Price v. Edmunds , 10 B. Sc C. 578. 
And see Fentum v. Pococke, 5 Taunt. 
192. Pag git v. Ax more, 4 Taunt. 730. 
Kerr iso n v. Cooke , 3 Camp. 302. The 
case of La&ton v. Peat, 2 ('unip. 185, In 

which Lord Ellen borough ruled that in the 
case of a bill for the accommodation of 
the drawer, a holder, knowing the fact, 
who gave time to the drawer, discharged 
the acceptor, seems therefore to have been 
over-ruled. And see Harrison v. Court- 
aid, 3 B. Sc Ad. 30. Nicholls ▼. Norris, 
lb. 41. The drawer is not discharged by 
giving time to an accommodation acceptor, 
Collott v. Haigh, 3 Camp. 281* Nor by 
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Wfeveri An acceptance is primd facie evidence of the acceptor's having in his 

hands effects of the drawer sufficient to answer the amount of the bill ; he 
is the principal debtor, and primarily liable to all parties, and cannot be 
discharged but by express agreement (i). 

A complete acceptance may, in some instances, be waved by an express 
agreement to consider the acceptance at an end. Walpole , being the holder 
of a bill accepted by Pultehey , agreed to consider his acceptance as at an end, 
and wrote in his bill-book, “ Mr. Pulteney' s acceptance at an end.” Walpole 
kept the bill three years without calling upon Pulteney , and then brought 
his action ; the jury found for the plaintiff, but the Court of Exchequer 
granted a new trial, and the jury then found for the defendant (A). 

The indorsees of a bill knowing that it had been accepted for the accom- 
modation of the drawer, and possessing goods of the drawer, from the pro- 
duce of which they*expected payment, said, at a meeting of the acceptor’s 
creditors, that they looked to the drawer, and should not come upon the 
acceptors, in consequence of which the latter assigned their property for 
the benefit of their creditors, and pail them 15s. in the pound. The 
drawer’s goods turned out to be of little value, and the indorsees sued the 
acceptors; and Lord Ellenborough said, that if the plaintiffs’ language 
amounted to p.n unconditional renunciation of all claim upon the acceptors, 
the latter were discharged ; if only to a conditional promise not to resort to 
th$ acceptors, if they were satisfied elsewhere, they were not discharged ; 
and the jury found for tbc plaintiffs (l), 

T Black arrested Peele as acceptor of a bill drawn by Pallas, but his 
attorney, on finding that the bill was for the accommodation of Pallas , took 
a security from Pallas , and sent word to Peele , that he had settled with 
Pallas, and that lie (Peek) need give himself no farther trouble; Pallas 
became bankrupt, and Black sued Peeler, but it was held, that as Black had 
in express words discharged Peele no action could be maintained (m). It is, 
however, to be observed, that a mere agreement, without proof of considera- 
tion, not to sue the acceptor, will not discharge him unless he be a surety 
for the drawer (»). But a verbal agreement by the indorsee at the time of 
the indorsement to him, that he should sue the acceptor onljr, was held to 
be a good bar to an action brought against the party by the indorsee (o). 

The defendant may show that the plaintiff has received the whole of the 
consideration for the defendant’s acceptance of the bill, for that is a waver 
of the acceptance in point of law (p) ; as, where the whole of the conside- 
ration was the consignment of goods to the defendant, and the policy of 
insurance upon them, and the plaintiff, the holdei* of the bill, signed a 
memorandum, stating that the defendant had refused«to accept the bill, and 


giving time to the acceptor whore the latter 
is the agent of the drawer. Clarke v . Nod, 
3 Camp. 411. 

(t) Fere v. Lewis, 3 T. R. 183, 

(k) Walpole v. Pulteney , cited Doug. 
236, 237. 248, 849. 

(/) Whatly v. Tricker, 1 Camp. 35. 

(m) Black v. Peek , cited Doug. 236 ; 
see also. Mason v. Hunt , Dong. 284, 297. 
and Ping wall v. Punster, Doug. 235. 247. 
A, §■ Co. having accepted a bill for JB.’s 
accommodation, paid it into the hands of 
his banker without notice, who retained 
it in "his possession several years, charging 
interest, but never debiting him with the 


amount of the bill. During this time they 
became bankers to A. fr Co . but gave them 
no notice. The balance of B * s account 
was always against him, that of A. Co. 
iii their favour, but seldom to the amount 
to the bill. Held that A. Co. were not 
discharged unless the jury could infer an 
express agreement to discharge, or an ex- 
press renunciation. Farquhar v. Southey . 
1 M. & M. 14. 

(n) Parker v. Leigh , 2 Starkie’s C. 228. 
It was so held in Wilson v. ^mith, on de- 
murrer, K. B. Trin. T. *58 Geu, 3. 

(o) Pike v Strut , 1 M. & M. 220. 

( p ) Doug. 281. 21)7 ; Bay. 91. 
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that he the plaintiff accepted the bill of lading and policy, and undertook 
to apply the proceeds in payment of the bill (y). 

If the holder of the bill receive part of the money from the drawer, and 
take a promise from him upon the back of the bill for the payment of the 
residue at an enlarged time, it is for the jury to say whether this is not a 
waver of the acceptance ; but it is said, that it ought to be left to them 
with strong observations to show that it is (r). No neglect to call on the 
acceptor, or indulgence given to the other parties, will be evidence of a 
waver, so a9 to discharge the acceptor ($). 

The acceptor of a bill for the accommodation of the drawer is not dis- 
charged by giving time to the drawer (2). 

The payee and holder of a promissory note appointed the maker his 
executor ; and is was held that it was a discharge of the note, and that an 
indorsement could not give a third person the right of action (w). 

It is no defence that the indorsement was made a{ter an action had been 
commenced by the indorser (x). 

The defendant, by proof that the bill was indorsed to the plaintiff after 
it became due, places the plaintiff in the situation of the indorser, and may 
give any evidence in bar of the plaintiff’s claim which would have defeated 
that of the indorser (y) ; and therefore, an indorsee for value by the payee, 
after the bill has become due, cannot recover against the acceptor of an 
accommodation bill ( z ) ; but if the holder before the bill became due, coll Id 
have recovered, so also may the indorsee of the bill indorsed after ft has 
become due (a). But if the drawer of a cheque issue it long after the date, 
a bond fide holder for value without notice may recover against the drawer, 
although the consideration for which the drawer delivered the bill has 
failed (5). 


( q) Mason v. Hunt, Doug. 284. 

(r) JSllis v. Galindo, B. 1$. Mich. 24 
Geo. 3, cited Doug. 270; Bayley, O. B. 
91, quaere . 

(s) Dingwall v. Dunster, Doug. 247 ; 
and see note (m), ante . 

( t ) Hag git v. Axrnore , 4 Taunt. 730. 
And the taking a cognovit for payment by 
instalments, from the drawer of a bill ac- 
cepted for his accommodation does not 
discharge the acceptor although the holder 
knew that it was an accommodation bill. 
Fentum v. PococJt, 5 Taujjt. 192 ; and see 
Bank of Ireland v. Beresford §• others, 

0 Dow. 237 > Harrison v. Courtald , 3 B. 
& Ad. 36; Nwhollsv. Norris , ib. 41. See, 
on the contrary, Laxton v. Peat, 2 Camp. 
C. 185. Collott v. Haigh, 3 Camp. C. 281. 
Hill v. Read, 1 D. &R. (N. P. C.) 20. 
Where a bill was accepted for the accom- 
modatioh of the drawer, and time was 
given to the acceptor, it was held that the 
drawer was not discharged. Kerrison v. 
Cooke , 3 Camp. C. 362. 

(w) Freahley v. Fox, 9 B. & C. 130. 
And see Wankford v. Wank ford, 1 Salk. 
299; Cheetham v. Ward , 1 B. & P. 630. 

1 (x) Colmnbies v. Slim, 2 Ch. Ca. T. M. 
637 ; yet $u. u the indorsee took the bill 
with knowledge of the fact. 

(y) 3 T. R. 80, and in note; 7 T. R. 


431. Good v. Coe, cited in Boehm v. 
Sterling , 7 T. It. 427 ; 7 T. R. 030. 

(z) 1 Camp. 19. Charles v. Marsden, 
1 Taunt. 224. 

(a) 1 Camp 383. But tlie taker of a 
banker’s cheque for value nine months 
after the date, does not take it charged 
with the equity with which it was charged 
in the hands of the person from whom he 
received it, if he took it for value and 
without notice. Boehm v. Sterling, 2 Esp. 
C. 575; 7 T. It. 423. Morris v. Lee, 
Bayley on Bills, 4 ; 1 Taunt. 224 ; 3 Burr. 
1510. Where the defendant gave to the* 
husband a note payable to the wife, or 
order, which the husband, after it was due, 
indorsed to the plaintiff, held, first, that as 
tlie husband had a right to treat it as 
separate property, and had done so by in- 
dorsing it, no set off could be maintained 
by the maker in respect of a debt due by 
the wife dum sola ; and, secondly, that 
the indorsee of the note, after it was due, 
was liable only to such equities as attached 
to the note itself, and not to claims aris- 
ing out of collateral nr, Ur rs. Burough v. 

Moss, 553. See as to a promissory note 
payable on d^mnud, indorsed before any 
demand madej Banks v. Colwell, cited 
in Brown v. Davis , 3 T. R. 80. 

(h) Boehm v. Sterling, 7 T. R. 423. 
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If the feill be substituted for another, it is liable to the equities incident to 
the one in lieu of which it was given ; and, therefore, where a former bill 
was indorsed over in breach of trust after it was due, although for a valuable 
consideration, it was held that the indorsee could not recover on a bill 
substituted for this, the defendant having received notice from the party- 
entitled not to pay it (c). 

Where the defendant, the acceptor of a bill, would be entitled, on a re- 
covery by the plaintiff against him, to recover back the amount, on an 
agreement by the plaintiff to indemnify him, it was held that the action was 
not maintainable ( d ). 

The want of a proper stamp may be taken advantage of under a traverse 
of the drawing or acceptance (c). * 

An objection to a bill or note for want of a proper stamp must be taken 
before the bill is rea/L 

By the stat. 31 Geo. 3, c. 25, bills and notes cannot be stamped after they 
are mode ; but if a bill properly stamped be offered in evidence, the court 
will not inquire when it was so stamped. 

By the stat. 43 Geo. 3, c. 127, a stamp of higher value, but of the same 
denomination, is sufficient ( f ). 

A bill or note made abroad must be stamped according to the law of the 
country where it is made (g.) 

Where partners ^resident in Ireland, sigjied and indorsed a copper-plate 
impression of a bill of exchange, leaving blanks for tlie date, sum, and name 
ot the drawee, and transmitted it to B. in England, it was held to be a bill 
of exchange, by relation, from the time of signing in Ireland, and that an 
English stamp was unnecessary ( h 

A protest must be stamped (i). Where a bill on the face of it appears to 
have been altered, it is for the plaintiff to show that such alteration was 
not improperly made (A). 

If a complete bill be altered in a material point (/), after negotiation, or 
after it has become due (i/i), though before negotiation, a fresh stamp is 


(c) Lee v. Zagury , 1 Moore, 55G. 

(rf) Carr v. Stephens, 9 B. & C. 758, 
But where at the time of the defendant’s 
lending his name to several bills as security 
for the acceptor, the holder stipulating not 
to sue the defendant on the bills, until the 
effects of the acceptor, which were thereby 
assigned to a trustee, should have been 
fold, and the proceeds applied in payment 
of the bills and expenses ; but the trustee, 
witfi the knowledge and assent of the de- 
fendant, omitted to take possession of the 
goods, and they were seized under a com- 
mission of bankruptcy ; such an undertak- 
ing by the plaintiff does not operate as a 
covenant not to sue, nor furnish any 
answer to the action against the defendant 
on the bills. Lancaster v. Httrriso?i> 6 
Bing. 720. 

(«) Dawson v. McDonald, 2 M. & W. 
26. M‘Dowall v. Lyster} 2 M. & W. 52. 
In proof of a traverse of making a cheque, 
the defendant may show that* it was post- 
dated. Meld v. Woods, 7 Ad. & Ell. 
114. 

f) See Taylor v, Hague , 2 East, 414 ; 


Farr v. Price , 1 East, 55; Chamberlain 
v. Porter , 1 N. It. 30. 

( g ) Alves v. Hodgson , 7 T. R. 241. Sec 
Farr v. Price, 1 East, 55; Taylor v. 
Hague , 2 East, 414. An I O U does not 
require a stamp, either as a note or as a 
receipt (1 Esp. 426 ; 1 Camp. 499 ; Chitty, 
345), infra , tit. Stamp. 

(A) Snaith vMMingay, 1 M. & S. 87. 

(i) Sel. 312. 

(A) Henman v. Dickenson , 5 Bing. 183, 
doubting the authority of JR. v. Cliviger. 
* 2 T. R. 263. 

{1) A party to a joint and several note 
paid part, and signed a joint note fag* the re- 
sidue, an alteration without his knowledge, 
by interlining the w ords jointly and seve- 
ralty, avoids the note as to hijn; although 
to a letter requesting him to pay his joint 
and several note, he answered that it should 
meet his earliest intention. Perring v. 
Hone , 4 Bingh. 28. 

(m) Bowman v. Nichol , # Esp. 81 ; 5 
T. R. 537. Although altered with the 
consent of the acceptor (Ibid.) The bill in 
this case was originally drawn payable 



tfiM» of i tmsimmm*: stamp. 

necessary. But, in general, alteration* to correct a mistake before nego- Alteration 
tiation, and with the acquiescence of the parties, is immaterial (»)« An °* b&« 
alteration in the sum or date is a material alteration (o). So is the altera-* 
tion of the word <*date” into the word w sight” (p), or of the name of the 
banking-house where it is payable (g). So, where a promissory note on the 
day after the delivery to the payee, and expressed to be for value received, 
was altered by theaddition of the words “ for the good-will of a lease and 
trade” (r), the Court held that this alteration was material, because it 
afforded evidence of a fact which otherwise must have been proved ali- 
unde, and pointed out to the holder to inquire whether the consideration 
had really passed. 

The introduction of words after the acceptance of a bill which do not 
affect the responsibility of the parties, is immaterial (s). Thus it has been 
held, that the introduction of a place of payment without the knowledge 
of the acceptor was immaterial, since it did not alter his liability ( t ). 

An exchange of acceptances is a sufficient negotiation to render a new 
stamp necessary (u) ; and so it is said is the delivery to^the drawer of 
a bill drawn for his accommodation, and payable to his own order ( x ). 

So where a bill indorsed by the drawer was left with the drawee for 
acceptance, who altered the date before he accepted it (y). 

Where the drawee, upon presentment of the bill for acceptance, altered 
it as to the time of payment, and accepted it so altered, it was held that 
he thereby vacated the bill as to the drawer and indorsers; but tlitit as 
the holder acquiesced, it was good as against him and the acceptor (z). 

twenty-one days after date ; whilst it was 180; 9 East, 190. Master v. Miller, 4 

in the hands of the drawer -it was altered, T. It. 320; 5 T. It. 3G7 ; 2 II. B. 141 ; 1 

with tho consent of the acceptor, to fifty- Anst. 225. Trap p v. Spearman, 3 Esp. 

one days after date, and again, to twenty- 57. 

four days after date, after the time of (p) Long v. Mobre , 3 EsJ. 0. 155 ; but 
payment had expired. see 1 Taunt. 20. 

(n) Kennerley v. Nash, 1 Starhie’s 0. (q) Tirlmarsh v. Grover, 1 M. & 8. 

452. Walton v. Hastings, Ibid. 215. 735. ♦ 

Jacobs v. Hart, 2 Starkie's C. 45. Where (r) KniU v. Williams, 10 East, 431. 

the note, after being signed, but before it (j) y Mar son v. Petit, 1 Camp. 82, n. 

was given to the payee, with consent of all Jacobs v. Hart, 2 Starkie's C. 45. 

the parties, was altered, by erasing the ( t ) Marson v. Petit, 1 Camp. 82, n. 

words i( on demand,” and inserting “ one 3 Esp. C, 57. Such an alteration would 

month after date,” and striking out the now be material, in consequence of the 

words u with interest,” held, that it was to late decision in the House of Lords, in 

be considered as all one transaction, and Rowe v. Young, supra, 200, and so held 

not issued at the time of the alteration. in Cowie v. Halsall, 4 B. & A. 197, 

Sherrington v. Jermyn, 3 C. & P. 374. McIntosh v, Haydon, 1 R. & M. 362. 

So where, after an Acceptance generally, But see Fayle v. Bird, supra, 209. It 

it was altered with the consent of the has since been held that an alteration of a 

acceptor, and whilst it remained in the general acceptance of a bill by the additi&n 

drawer's hands by inserting a particular * of a place of payment without the privity 
place of payment in tha acceptance. of the acceptor discharges him. JDesbrow 

Stevens v. Lloyd , 1 M. & M. 292. Se& v. Wetherley, 1 Mo. & R. 438. 

also Leyhariff v. Ashford, 12 Moore, (u) Cardwell v. Martin, 1 Camp. 79. 

281. So an alteration in the date, accord- 180 ; 9 East, 190. * 

ing to the original intention of the parties, (x) Catvert v. Roberts, 3 Camp. 342. 

and to correct a mistake, does not vitiate (y) Outhwaite v. Luntley, 4 Camp, 

the instrument, nor render a fresh stamp' 179. 

necessary ; nor does a subsequent addition (z) Paton v~ Winter, 1 Taunt. 420, 
of a place where to be made payable id the And held that no action would lie at the * 

^Acceptance with the acquiescence of the ac- suit of the*holder against the acceptor for 

ceptor. Jaco9 v. Hart, 2 M. & S. 143. rendering the bill invalid. But s es Walton 

But now see 1 & 2 Geo. 4, c. 78, s. 1. v. Hastings, 1 Starkie's C. 21$ ; 4 Camp. 

(o) Cardwell v. Martin, 1 Camp. 79. „ 223. Long v. Moore, 3 Esp. 156- 
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Alteration An. alteration of the bill in the hands of the payee will defeat the 
of bill. action of the indorser, although he was not privy to the alteration (a)* 

If a note be signed by A., and in consequence of a subsequent arrange- 
ment B . sign the note as a surety, he.is not bound without a new stamp (A). 

Where a bill or note is void for want of a proper stamp, the plaintiff 
may go into evidence of the original consideration (c). 

Where the alteration is made by consent of the parties, and before 
negotiation, a new stamp is unnecessary ( d ) ; as, where A. being indebted 
to B., the latter drew a bill upon him at three mpnths for the amount, 
and the bill being sent to A. for acceptance, he requested the time to be 
altered from three months to five, to which the*drawer consented (e). 

It is, it seems, incumbent on the plaintiff to prove that an alteration 
apparent on the face of the bill was made previous to negotiation (/). 

Where the alteration is made to correct a ^mistake , and in furtherance 
of the intention of the parties, a new stamp is unnecessary; as where, in 
a bill intended to be negotiable and payable to the defendant, the drawer, 
the words u or order ” were omitted, and the bill having been indorsed 
over to the plaintiff the next day, Vas returned by him to the drawer on 
the same day, and the mistake was then rectified ( g ) ; the jury finding 
upon the evidence that such was the original intention of the parties, 
the Court of King’s Bench afterwards held that the alteration was allow- 
able. But where a bill dated on Hhe 1st of August, was drawn at two 
months date, payable to the order of the drawer, and after acceptance 
by tlie defendant was re-delivered by him to the drawer as a security 
for a debt, and after the latter had kept it twenty days the date was 
altered to the twenty-first, by the consent of the acceptor, and before the 
indorsement and delivery to a third person, it was held that a new stamp 
was necessary, since the bill was drawn according to the original inten- 
tion of the parties, and was available in that form ( h ). 

A bill properly stamped and put into circulation, and afterwards taken up 
by the drawer, may again be circulated without? a new stamp. It is nego- 
tiable in infinitum , till it has been paid by or discharged on behalf of the 
acceptor (i) ; and therefore, where the drawer of a bill payable to his own 
order, indorsed it over to A., who indorsed it to B., who returned it to the 
drawer on payment of the amount by the latter, having first struck out his 
own and A.’s indorsement, and the drawer indorsed it to the plaintiff after 

(a) Master §* others v. Miller , 4 T. R. remedying an accidental omission by in- 

320 ; 5 T. R. 307 ; 2 II. B. 141 ; 1 Ans, sorting the words or order does not vitiate 

223. the bill. ByrorP v. Thompson, 3 P. & D. 

(b) Clerk v. B lackstock, Holt’s C. 474. 71. In assumpsit $ by indorsee against 

, |c) 1 East 53 ; 0 T. R. 52 ; 7 T. R. * acceptor, plea, that before the bill became 

241; 2 B. Sc P. 113. Brown v. Watts, due and was in full fo»ce and effect, the 

l Taunt. 353. * date was altered $ held bad, as not all£g- 

(d) Johnson v. The Duke of Marl - ing the alteration to have been made after 

borough, 2 Starkie’s C. 313. Kennerley * Acceptance. Xangtcm v. Lazarus, 5 M. 
v. Nash, 1 Star&e’s C. 452. & W. 629. 

(e) Kenneriey v. Nash, 1 Starkie’s C. (h) Bathe v. Taylor , 15 East, 412. 

452. (t) Per Lord Ellenborougb, in Callow 

(/) Johnson v. The Zhtke qf Marl- y.^jaicrence, 3 M. & & 97. Note, this case 

borough , 2 Starkie’s C. 313 ; PhillippSPon was held to be distinguishable from that of 

Evidence, 495, edit. 1824*, * Beck v. Bohley (1 H. B. 89, in the note), 

* (0) Kershaw v. Cox, 3 Esp.£.24G, cor. fbr there the bill was payable not to the 

Le Blanc^J. and afterwards by*the Court order of the drawer, bat of a third person • 
of K. B. And see Bathe y. Taylor . J5* and if the drawer, on taking up the bill, 

East, 412 ; Cole v* Parkin , 12 Eas^ 4%b; could have transferred it, the payee would 

Bruit v.; Picard, 1 If. & M. 37. Tbe*^ have been wrongfully made liable. 
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it Was due, it true held that he might recover against the acceptor without 
a new stamp. 

In order to prove that a bill dated at Paris was drawn in England, it has 
been held to be insufficient to prove that the drawer was in England at the 
time of the date f kf. 

The drawer may prove that he tendered the amount in a reasonable time 
after notice of the dishonour (/). A tender on the day following that of the 
notice was held to be in time (m). 

III. It was a general rule in criminal cases, that no one could prove that Compe- 
a bill drawn, accepted or indorsed in his name, was a forgery (n); but it teney. 
seems that the rule* was confined to criminal proceedings, although it has 
been held in a civil case that the supposed drawer of a bill was not compe- 
tent to prove Jthat he did ug>t draw it(o). This anomalous rule is now 
defeated by the late statute. A party to a bill is competent to prove that 
it is voidCj?), although the contrary was once held ( q ) ; and a party to a bill 
is competent to defeat or support the action, unless lie be directly interested 
in the event, or unless the verdict would be evidence for or against him. 

The incompetency of a party to the bill results from the consideration, that 
if his testimony were to prevail he would s$and in a better relative situa- 
tion than he would do if a contrary verdict were given. In the usual and 
natural course of a bill in theory , every party to it seems to be competent. 

The transfer of the bill is the assignment of a debt due from the drawee to 
the drawer, the drawee having money of the drawer in his hands. In such 
a state of things, the drawer and indorsers, and drawee or acceptor, must, 
it seems, in general be competent, since ultimately the drawee or acceptor 
will be liable for the amount in case it should be recovered from any other 
party; and no. party cameither gain or lose by aiding or opposing a reco- 
very in an action between any other parties. In •practice , this relative 
situation of the parties is liable to constant disturbanfee ; and as bills of 
exchange are used as the instruments of adjusting the most complicated 
and varied transactions, the relative situation of the parties is frequently 
altered. The following decisions have taken place on this subject : 

In an action by an indorsee against the acceptor of a bill payable to the pmwer. 
order of thf drawer, the latter is competent to prove usury (r), or that the 
bill has been paid ( s ) ; but it would be otherwise if the bill were accepted 


( h ) Abraham v. Du Bois, 4 Camp* 269. 

l ) Walker v. Barnes , 1 Marsh, 36. 

m) Ibid . * • 

(n) Unless he has been rendered com- 
petent by payment, See. See tit. Forgery, 

(o) 12 Mod. 345 ; Holt, 297. But see 
-tit. Forowitf. — Interest. 

(p) Walton v. Shelley , 1 T. R. 296, where 
it was held that an indorser Was not com- 
petent to prove the consideration to have 
been usnrions. 

(q) 7 T. R. 62; Esp. C. 332; Peake’s 

L. Ev. 181. * jU 

(r) Beard v. Ackerman, 5 Eep. In#. 
Where the defence was a gaming consi- 
deration, the drawer was called by the de- J 
feedant. It was objected that he was in- 
terested to defeat the plaintiff, being liable 
for treble penalties if he recovered, but not* 
if he failed. But it was held that tht wit- 
ness was competent, since if the plaintiff 

VOJL. II. 


failed the witness was liable to him : if he 
succeeded, the witness might deliver him- 
self from the penalties by refunding within 
the time. Hdbner v. Richardson , Hol- 
foyd, J., 1818, Manning’s Index, 827. 

(*) Humphrey v. Moxon , Peake’s C\ 52. 

See also Phetheon v. Whitmore, Peaked C. 

40. Contrh, Adams v. Lingard , Peake’s 
C. 117. Accord. Jordaine v. Lashbrook 9 
7 T. R. 604. See also Williams Keats, 

2 Starkie, 290. It is no objection that 
the witness is a prisoner on a charge of 
having forged the bill. Barber v. Gingle , 

3 EsjjrC. 92. In an action by the indorcoe 
against the ac§ eptor, the drawer is a com- 
petent witness for the plaintiff, althonghf 
he state that the detyndaat has fc$keh the 
benefit^ of the Insolvent Act, and that h U 
naase-orb* itlsertedsaS a Creditor in the 

Cropley v. Corner, 4 C. & P. 21, 

ft 
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for the accommodation of the drawer, who would then be liable to the 
costs pf the defendant, if the plaintiff succeeded (t). He would still be 
competent if he had become bankrupt and obtained his certificate (u). 

In an action by the indorsee against the acceptor, the drawer is compe- 
tent to prove the defendant’s hand-writing (x), 

A joint maker of a note is a competent witness for the plaintiff, for he 
stands indifferent, being liable, in the event of the plaintiff’s failure, to an 
action at the suit of the plaintiff for the whole, with a claim on the de- 
fendant for a moiety, and in case the plaintiff should succeed, being liable 
to the defendant for contribution (y). 

In an action against the indorser of a note the maker is competent to 
prove that the date has been altered ( z ). 

But a joint maker of a promissory note is not competent to prove a plea 
of illegality of consideration, in an action brcraght against the other maker 
alone (a). 

In an action by the holder against the drawer, the acceptor is competent 
to prove t^at he had no effects of the drawer in his hands ( b ). 

An acceptor is hot competent to prove for the defendant, in an action by 
the indorsee against the drawer, that he accepted the bill in discharge of 
part of a debt due from him to the plaintiff, and that it was delivered 
to the plaintiff on condition that if he obtained cosh for it he might deduct 
the amount of the debt due to him from the acceptor ; for he would be bound 
to indemnify the defendant against the costs, if the plaintiff succeeded (c). 

An indorser is in general a competent witness in an action by an in- 
dorsee against the drawer or acceptor, either for the plaintiff or defend- 
ant; for the plaintiff, because though the plaintiff’s succeeding in the 
action may prevent him from calling for payment from the indorser, it is 
not certain that it will, and whatever part of the bill or note the indorser 
is compelled to pay, he may recover again from the drawer or, acceptor ; 
for the defendant, for if the plaintiff fail against the drawer or acceptor, .lie 
is entitled to recover against the indorsee ( d ). He may be called for the 
plaintiff to prove his own indorsement (e). 

A payee is competent in an action by an indorsee against the acceptor, 
to prove that the bill was originally void for want of a proper stamp (f), 
having been made in London, although dated at Hamburgh. 


( t ) Jones v. Brooke , 4 Taunt. 404. 
Hardwick v. Blanchard, Gow. 113. 

(ti) In an action by the indorsee against 
the acceptor,. the drawer is a competent 
witness for the latter, although he state 
that the defendant has taken the benefit^ 
of the Insolvent Act, and that his name is 
inserted as a creditor in the schedule. 
Cropley v. Comer , 4 C. k P. 21. 

(a?) Dickins v. Prentice, 4 Esp, C. 32> 
The objection id this case was, that forgery 
was Imputed to the witness by the de- 
fendant. 

(y) York v. Blott, 5 M. k 8. 71. See 
Str. 85. v* 

(*) Bevy v. Bssex, Chitts, O. B. 284 ; 

4 Esp. 87 ; Peake’s I* Ev. 102. And he 

may be called in such ,an action to prove a 
notice. Venning v. Shuttleworth, Bayley 
on Bills, 422. Ashton v/ Longes, 4 Mo. 
k M. 127. 

(«) Slegg v. Phillips, 4 B. k Ad. 852. 


Nor is he rendered competent by having 
paid half the amount of the note before 
action brought, the note on the face of it 
bearing interest, and a year’s interest 
having been due at the time of the pay- 
ment, for he is liable to contribution in 
respect of interest. 25. 

(b) Staples v. OJdnes , l Esp. C. 332 ; 
Peake’s L. E. 154. Legge v. Thorpe, 2 
Camp. 310. It has been held, that in an 
action against the drawer the acceptor is 
not a competent witness for the defendant, 
to prove a set-off. Maimoaring v.Myttm, 
LStarkie’s C.83. But qu~, and see Vol. I. 
p. 131. Bayley on Bills, 424, 4th ed. Bead 
v. Pumivol, 1 C, k,M. *588. 

(e) Edmonds v. Xowc, 8 B. k c~407. 

(d) Bayley on Bills, 422, 4th ed. ^ 

(e) JHchardson v. Alien) 2 St&rkie’s C. 
884. 

C/y 7 T. Rr 601 ; Esp. C. 10. 85. 298. 
332; Peake’s C. 40. Bich v. Topping, 
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A prior indorser of a bill, in an action by an indorsee against the drawer, Indorser, 
is competent to prove a promise to pay the bill after it became due (</). 

The payee of a bill (drawn for his accommodation) who has indorsed it 
to the plaintiff, is competent, in an action against the drawer, to prove that 
he indorsed it for a valuable consideration ; for if the plaintiff should fail, 
he would be liable to him to the amount of the bill ; if he should succeed, 
he would be liable'to the same amount to the defendant (k). 

An indorsee was held to be competent, in an action by the holder against 
the drawer, to prove the payment by the drawer of money into his hands, to 
take up the bill, and that he had satisfied the bill ; for he is liable, at all 
events, either to the holder or to the drawer for the amount of the bill (£). In 
an action against the maker of a note, an indorser is a competent witness to 
prove that it has been paid $). But a drawer or indorser of a bill or note 
accepted for his accommodation is not a competent witness for the defen- 
dant in an action against the acceptor or maker ; for he would be liable for 
the costs if the plaintiff succeeded (l). The st. 3 & 4 Will. 4, c. 21, makes 
no difference in this respect (m). \*\ 


Peake's C. 224; Esp. C. 177. See also 
Cooper v. Davis , 1 Esp. C. 463. 

(g) Stevens v. Lynch , 2 Camp. 332; 
12 East, 38. 

(h) Shuttleivorth v. Stevens , 1 Camp. 
407. In an action against the drawer of 
a bill payable to his own order, but for the 
accommodation of the first indorsee, since 
become bankrupt, the latter is a compe- 
tent witness to prove notice to defendant 
of the dishonour,as coming to speak against 
his own interest; but the defendant cannot 
be deemed a pefson, surety, or liable for a 
debt of the bankrupt, within the 49 Geo. 3, 
c. 121, s. 8, so as to be barred by the cer- 
tificate. Mayer v. Meakin, 1 Gow’s C. 
183. 

(£) Dirt v. Kershaw , 2 EaBt, 458. The 
Court seems to have considered that the 
further liability of the witness to the drawer 
in respect of the costs of the action, occa- 
sioned by the neglect of the witness to pay 
over the money, made no difference (accord- 
ing to Ilderton v. Atkinson , 7 T. It. 481 ). 
It would be difficult to support, upon prin- 
ciple, the position, that the getting rid of 
a legal liability to the costs of an action did 
not disqualify a witness ; but the decision 
itself may be sustained upon the considera- 
tion that, as a mere indorser, the witness 
was competent, and that as the mere agent 
of the drawer in paying the money over to 
the holder of the bill, he was also competent 
to prove such payment according to the 
general rule as to the competency of agents 
(inf. Interest). In strictness, the objec- 
tion to his competency rested on his liability 
to the drawer for the consequences of his ne- 
gligence in not having paid over the money, 
which was wholly independent of his being 

a party to the bill ; if he had been a mere 

stranger to the bill, but employed as agent 
tb pay over tflb money, the same objection 
might have been taken and overruled on the 
ground of the general competency of an 
agent. In assumpsit on a bill by the indor- 


see against the acceptor, and plea of pay- 
ment, a prior indorsee was held to he a 
competent witness for the defendant, al- 
though oil the voir dire he acknowledged 
that he received money from the defendant 
to pay the plain tiff the amount of the bill. 

8 Ad. & Ell. 917. 

(A) Charrington v. Milner , Peake’s C. 
6. Dirt v .Kershaw, 2 East, 458 ; or that 
an unstamped bill dated abroad was iti 
fact made here. Jordainev. LasJtbrookc, 

7 T. R. 601, 

( l ) Jones v. Drocik, 4 Taunt. 464. Maun - 
drellv. Kennett, 1 Camp. 408. Dottaniley 
v. Wilson, 3 Starkie’s C. 148. Williams 
v. Keates, Mann. Ind. Witness, 106. 
Secus , if he has subsequently become a 
bankrupt, and obtained his certificate. 
Drind v. Dacon, 5 Taunt. 183. For by 
the stat. 49 Geo. 3, c, 121, s. 8, the drawer 
is discharged of the costs, (vid. infra, 
Surety,) to which he would otherwise be 
liable; the cases of Maundrell v. Ken- 
nett, 1 Camp. 408 ; Pinkerton v. Adam * , 
2 Esp. C. 612; were previous to the stat. 
See also Scott v. Lifford, 1 Camp. 249. 
Where A. and D. having dissolved part- 
nership, an action was brought by the 
acceptor of a bill afterwards drawn in the 
name of the firm, and A . pleaded his sub- 
sequent bankruptcy and certificate, and nol, 
pros . as to him ; it was held that A . was a 
competent witness for D . on the ground 
that the bill (as stated by A.) was drawn 
for his accommodation alone, and was 
tb erefore barr ed by the certificate. Moody 
v. King, 2 B. & C. 558. 

One who having received a bill to get 
it discounted for the drawer, delivers it to 

the plaintiff, in payment of a debt, is not 

competent to prove the fact in an action 
against the drawer, for he would be liable 
to the costs if the plaintiff succeeded, 
Harman v. Lasbrey, Holt’s C. 390. 

(m) Durgess v. Cuthill, 0C. & P. 282. 
s 2 
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It has been said, that one whose name is on the bill as an indorser is not 
competent to prove that the property is in himself, and that he indorsed it 
to the plaintiff without consideration ( n ). 

In an action against the indorser of a bill, a prior indorsee for whose ac- 
commodation the bill was indorsed by the defendant, and who has become 
bankrupt and obtained his certificate, is a competent witness for the de- 
fendant (o). 

A party in prison on a charge of having forged the bill is competent to 
prove payment of it, in an action brought to recover it ( p ). 

Where a bill has been drawn by one partner. in fraud of the rest, to pay 
a separate creditor, a co-partner is a competent witness for the acceptor in 
an action against him by the creditor, to prove the want of authority, for if 
the plaintiff should succeed, and the accepto^ recovered against the firm, 
the witness would have his remedy over against the fraudulent partner ( q ) ; 
and it was held that the intervening bankruptcy of the debtor partner made 
no difference. 

The effect. of the late statute 3 & 4 Will. 4, c. 42, on cases of this descrip- 
tion, has already been observed upon (?*). 

In general a declaration made by a prior indorsee or holder of a bill or 
note is not evidence against a subsequent one, for, according to the elemen- 
tary rule, he ought to be called as a witness ( s ). Such declarations are 
admissible upon general principles when they have any legal operation or 
effect on the instrument in the hands of the plaintiff, or whfere the plaintiff 
is identified in interest with the party who made the declaration (t). 


(n) 1 Esp. C. 85. Buchlavd v. Tankard, 

5 T. R. 570 ; B. N. P. 288. But //?/., for 
if the plaintiff recovered he would still be 
but a trustee for the witness. And see 
Birt v. Kershaw, 2 East, 458 ; and sec 
Jordaine v. Lashhrooke , 7 T R, 001. An 
indorsee i9 competent to prove property in 
a bill to be in either of two persons. 
Winlow v. Daniel , 1 T. R. 298. 

(o) Bassett v. Dodgin , 9 Bing. 053. 

(p) 3 Esp. 0. 02. 

(q) Bidley v Taylor , 13 East;' 176. 

(r) See Vol. I. p. 127, and the cases of 
Burgess v. Cut hill , 6 C. & P. 282. 1 Mo. 

6 R. 315, S. C. Faith v. McIntyre, 7 
C, He P. 44. 

(s) A declaration by a holder, under 
whose indorsement the plaintiff claims, 
that after the bill was due the amount was 
settled between himself and the acceptor, 
is not evidence for the latter, for such 
holder may be called. Per Ld. Ellenbo- 
rough, Duckluim v. Wallis , 5 Esp. C. 
251, And see Shaw v. Broom, 4 D. & R, 
730; and Smith v. De Wruitz , 1 R.& M. 
212. In Pocock v. Billing , 2 Bingh. 209. 
it was held that declarations made by a 
former holder of a bill after he had parted 
with the possession were not receivable in 
evidence. It is observable that in that case 
no circumstances appear which would have 
warranted the reception "of the evidence, 
had the declarations been made during the 
possession of the bill. In CollenHdge v. 
Frtrgukarson, 1 Starke’s C. 259, where 
An indorsed a bill to 3. as a security for a 


running account, and after the bill became 
due JB. indorsed it to C., it was held that 
an entry or declaration spy B . as to the 
state of the accounts was not evidence for 
A ., unless at least it was cotemporary 
with the indorsement to J3. Where a note, 
which was alleged to have been substi- 
tuted for a bill originally given for money 
lost at play, had been indorsed by the 
plaintiff, held that declarations by the 
payee at the time when he agreed to take 
the substituted note, as to the considera- 
tion of the original bill, were not admis- 
sible against the plaintiff, a third person, 
unless the indorsement were shown to 
have been made after the note became due.. 
Beauchamp v. Parry , 1 B. & Ad. 89. 
In an action against the maker of a note, 
letters of the indorser are not admissible 
evidence to impeach the indorsee’s title, 
though the indorsement was made after the 
note was payable. Clipsam v. O’Brien , 

1 Esp. C. 10. In the case of Banks v. 
Colwell, cited in Brown v. Davis , 3 T. R. 
80, Buller, J. is stated to have ruled, that 
in an action on a note payable on demand, 
evidence was admissible to show that the 
note had been indorsed to the plaintiff a 
year and a half afterwards, and to impeach 
the consideration by showing that it had 
originally been given for smuggled goods. 
But see the observations of Bayley, J. on fc 
that case in Barough v. Whit+4 B.& C.325. 

(t) Per Parke, /. \nWoolmery v. Bowe, 

1 Ad. & Ell. 116. See the observations of 
Parke, B. in that cose on the former case 



UNDER THE MONEY COUNTS, 261 

Where the question is whether a note was originally void for usury, it 
seems that letters written by the payee to the maker, proved to. be cotem- 
poraneous with the making of the note, are admissible to prove that it was 
illegal in its creation ( u ). 

In an action by the indorsee against the maker of a promissory note for 
100 with interest, payable to Arnet or order on demand, and where there 
was evidence of value given by the plaintiff to Arnet , it was held that 
declarations made by Arnet whilst he held the note, that he gave no value 
to the maker, were not admissible in evidence against the plaintiff, without 
proof that when the plaintiff took the note lie gave no consideration ; for it 
was held that the note could not be considered as having been indorsed 
after it was due, and that there was evidence of value given by the plaintiff, 
and consequently that the plaintiff could not be considered as identified in 
interest with Arnet (x). 

But if the plaintiff’s right or interest in the bill or note be identical with 
that of the prior indorser ; as, where the plaintiff either gave no. value to 
such indorser or took it after it was due; it seems that declarations made by 
such prior indorser, whilst he was in possession of the hill, would be adrnis* 
sible in evidence against the plaintiff (y).^ It seems, however, that such 
declarations made after the transfer (z) would not be admissible unless the 
plaintiff sued merely as a trustee for the party making the declaration, the 
action being brought for his benefit and witli his privity (a). 

IV. A promissory note is primii facie evidence of money lent by the payee 
to the maker (b), or of a balance due from the maker to the payee upon an 
account stated ( c ). And the acceptance of a bill of exchange payable to 
the order of the drawer is prim A facie evidence of money had and received 
by the acceptor to the use of the drawer ( d ). A bill is also, it is said, evi- 


of B (trough v. White , infra , note (//), 
and the observations of Bay ley, J. in the 
case of Barough v. White , supra, tit. 
Admission. Declarations of a person 
who held a negotiable security under the 
same circumstances with the party to the 
action have been considered admissible 
against such party. 

(u) Kent y. Bowen, \ Camp. 177. Walsh 
v. Stockdale , cor. Abbott, J. sitt. after T. T. 
1818. 

(a?) Barough v. White , 4 B. & C. 325. 

(y) See the observations*of Bayley, J. in 
Barough v. White , 4 B. & C. 325. And 
see the observations of Parke, J. in Wool • 
mery v. Rowe, 1 Ad. & Ell. 116. In 
Barotigh v. White, the interest of the 
plaintiff was not identical with the interest 
of the payee. The declarations of a person 
who held a security under circumstances 
identical with those under which the 
party to the action holds it, have been 
considered admissible against such party ; 
but the title of a person holding by a good 
title is not to be cut down by the acknow- 
ledgment of a former holder that he had 
Ao title. In the case cited, the holder had 
a better title than the party had whose 
declarations were proposed to be proved. 

(z) Pocock v. Billing, 2 Bing. 209, 
supra. In an action by the indorsee of a 


bill of exchange against the acceptor, the 
defendant proved that the plaintiff held 
the bill as indorsee from the payee for a 
purpose! which had been satisfied, hut the 
Court held that this did not warrant the 
reception of declarations made by the 
payee subsequent to the indorsement, to 
show that the bill had been accepted 
without consideration. K. B. Trio. T. 
1824. 

(a) Poeoclt v. Billing , 2 Bing. 269, 
supra, note (s). And see Shaw v. Broom, 
4D.&R, 730. 

(b) Carter v. Palmer , 12 Mod. 380, 
per Holt, C. J. ; Burr. 1525. Clarke v. 
Martin, Ld. Raym. 758. 

( c ) Storey v. Atkins , 2 Str. 719 ; B. N. 
P. 136, 7. Harris v. Huntbaehj 1 Burr. 
373. Pawley v. Brown , cor. Abbott, J. 
Devon Lent Ass. 1818. 

(d) Thomson v. Morgan , 3 Camp. 101. 
Scholey v. Walsby, Peake’s C. 24. Where 
the bill is payable to a third person, the 
presumption does not arise without proof 
of consideration, and his remedy against 
the acceptor is confined to the bUl. . Per 
Lawrence, J., Cowley v. Dunlop , 7 T, k 
579. And it is evidence under the ac- 
count stated. Per Abbott, J., Rhodes r .. 
Gent, 5 B. & A. 245. 

s 3 
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dence of money lent by the payee to the drawer (c). So it has been said, 
that either a bill or note is evidence of money had and received by the ac- 
ceptor or maker to the use of the holder ( f ). 

The theory of a bill of exchange is, that a bill is an assignment to the 
payee of a debt due from the acceptor to the drawer, and the acceptance 
imports that tile acceptor is a debtor to the drawer to the amount of the 
bill ; hence it has been said that the effect of the transaction is to appro- 
priate, hy an agreement between the parties, bo much property to the 
account of the holder of the bill (//). It is also said, that a bill or note is 
evidence of money paid hy the holder to the use of the acceptor or 
maker ( It ). This doctrine has, however, been questioned (t), and it may be 
doubted whether the plaintiff, if he resort to the common counts, must not 


(e) Baylcy, O. B. 1(53, citing Clerke v. 
Martin , Ld. Ray m. 758 ; 1 2 Mod. 380; 
Burr. 1525. Smith v. Kendall , (1 T. R. 
183. 

(/) Baylcy on Bills, 287. 2 Phill. Ev. 
30. But it seems from later authorities, 
that this position must be restricted to 
cases where the bill or note is attempted 
to be enforced against an immediate party. 
Sec below, and Exon v. Russell , 4M.&S. 
507. Waynam v. Bendy 1 Camp. 175. 
Wells v. Girling , Gow. 22. Thompson 
v. Morgan , 3 Camp. 101 . Eales v. Dicker, 
M. & M. 324. But this, however, is too 
large a position. A promissory note is 
not evidence under the money counts in an 
action hy the indorsee against the maker 
of a note. Bent lei/ v. No rt house , 1 M. & 
M. 00. *A party to a bill of exchange is 
not liable for money paid to bis use by a 
person who takes up the hill for his honour, 
unless formul protest be made before pay- 
ment. Vandewatl v. Tyrrell, 1 M. & M. 
87. 

(<j) Fercv. Lewis, 3 T. It. 182, where it 
was held that tin* acceptance of a bill pay- 
able to a fictitious payee was evidence of 
value received by the acceptor from the 
d rawer, to support mi action by the holder 
for money paid, or money had and re- 
ceived. But note, that the Court were of 
opinion that the plaintiff might recover on 
the second count, as on a bill payable to 
the hearer. The giving a hill is, as it were, 
an assignment of so much property, which 
becomes liione^ had and received to the use 
of the holder; per Yates, J. in Grant v. 
Vaughan, cited 3T. 11. 182, by Lord Ken- 
yon in giving judgment, lu Tatloek v. 
Har/ris, 3 T. It. 174, where an indorsee 
recovered against the acceptor on a similar 
bill, there was proof of value received by 
the acceptor from an indorser. In Di ms- 
dale v. Lanch ester, 4 Ksp. C. 201, Lord 
Ellenborough said, “ Where a person puts 
his name to a promissory note, he thereby 
acknowledges that lie *ms money in his 
hands of the payee of the note, and under- 
takes to pay it to the party legally entitled 
to receive it, that is, to the person who 
lias paid for it a good consideration, and 
thereby become the legal holder of the 


note.” In Grant v. Vaughan , Burr. 151G, 
it was held hy Ld. Mansfield and the other 
Judges, to be clear beyond dispute that the 
bona fide bearer might recover against the 
maker as for money had and received to 
his use. But see Williams v. Everett, 
14 East, 582 ; Johnson v. Callings, 1 East, 
98, and Waynam v. Bend, 1 Camp. 175; 
where, in an action by the indorsee against 
the maker of a promissory note for value 
received, and payable to the bearer, Lord 
Ellenborough was of opinion that the note 
was not evidence under the money counts, 
without proof of value received by the 
defendant to the use of plaintiff ; but the 
cause was not decided on this ground. 
See also Hard's Case, 1 Salk. 23; Hodges 
v. Steward, 1 Salk. 125; and below, 
note ( i ). 

( h ) Ba\ ley, O. B. 1G3. Vere v. Lewis, 
3 T It. 182. Tatloek v. Harris, 3 T. R. 
174. 

(i) Sec Gibson v. Minett, 1 II. B. 5(59, 
where it was held that a bona fide indorsee 
for value might recover against the accep- 
tor of a hill of exchange made payable to 
a fictitious payee, as upon a bill payable to 
the hearer. In that case L. C. B. Eyre, 
who gave his opinion in a very elaborate 
judgment against the decision of the Court 
of K. B. in- favour of the plaintiff, seems to 
have admitted that the acceptance of a 
bill would be evidence of a duty as for 
money lent, or money had and received, 
upon those counts, but considered those 
counts to be out of the question, the finding 
by the special verdict being insufficient to 
raise the question upon these points. He 
said, “ It has been expressly determined 
that a general indebitatus assumpsit will 
not lie upon a bill of exchange, but the 

* indebitatus assumpsit must be for some 
duty, such as money lent, See,, and the bill 
is offered as evidence of that duty.” He 
adds, “The presumptions of evidence which 
the writing affords have no application to 
the assumpsit for money paid by the payee 
or holder of the bill to the^usc of the ac- 
ceptor; it must be u very special case 
which will support such an assumpsit 
See also Waynam v. Bend, 1 Camp. 
175 ; supra, note (//). At common law, if 
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prove that the defendant has in fact received the amount of the bill. At all Effect of In 
events, whenever there is a doubt whether the plaintiff can recover on the evi ^ence. 
special counts, it is desirable to be prepared with evidence (according to 
the fact) to show that the^defendant has received money for the purpose of 
the bill. 

An action of indebitatus assumpsit will not lie upon the acceptance of a bill 
of exchange ( k ) ; for an acceptance is but a collateral engagement, it must 
be used as evidence of some duty ; as money lent, or money had and re- 
ceived, for which an indebitatus assumpsit will lie (Z). And in such case, it is 
but evidence, and consequently the presumption which the writing affords 
may be encountered, and contradicted by other evidence, and the jury 
are to draw the conclusion of fact, that so much money was lent, or so much 
money was had and received, from all the evidence in the case(w). 

In the case of Whitwell v. Bennett(n ), where the plaintiff, an indorsee. Resort to 
could not recover on the special counts by reason of variance, and it was com “ 
proved that when the defendant accepted the bill (for 30 Z.), he stated that coim t B% 
although the drawer had not remitted the amount, he expected that he 
would do so, and that as he had a bill of his for 80 Z., which would be paid, 
he would take all risks upon himself, the Court held, that if the bill had 
been paid, the count for money had and received would have been main- 
tainable, on the ground of the specific appropriation of the particular sum to 
the payment of the plaintiff's demand ; but that as the action was on the 
bill for 30 Z., it was a surprise on the defendant to call for proof of the 
non-payment of the other bill, and therefore that payment ought not to be 
presumed. 

But the acknowledgment by the defendant of his acceptance of a bill Qf 
exchange is evidence on the account stated (o). 

a promissory note was made payable to (/) Per Eyre, L. C. B., 1 if. B. 002, 

J . S. or bearer, the bearer could not bring supra , note (i). 

an action on the note in his own name, but (/a) Ibkl. 

was obliged to sue in the name of the prin- (?/) 3 B & P. 351). 

cipal. See Nicolson v. Sethjwich r, 3 Salk. (o) Lea per v. Tat ton, 10 East, 420 ; and 

67 ; 1 Ld. Itaym. 180; a difficulty which per Bay ley, J., an acknowledgment of his 

could not have arisen, if lie could have acceptance, and that he has not paid it, 

maintained the action for money had and creates a debt. And it was held to he suf- 

received. ficient to take the case out of the Staitute 

In the case of Were v. Taylor , cor. Ld. of Limitations, although the defendant at 

Ellenborougli, C- J. (cited 1 Camp. 130), the time said that he had been liable, but 

where the bill was made payable to a ficti- was not then liable because it was out of 

tious payee, and declared on as payable to date. In an action by the indorsee against 

the bearer, Ld. Ellenborougli said that the the acceptor, the declaration containing 

cases on the subject had bdfen much doubted; also the money counts, the stamp turned 

and the plaintiffs failing to show that the out to be insufficient, and the bill could not 

value of the bill had been received by the be read ; but two letters* were produced 

defendant, were nonsuited. And in the from the defendant, the first addressed 

subsequent case of j Bennett v. Farnell, 1 u To the gentleman that calls with the 

Camp. 130, where the payee was also a fic- bill,* expressing his regret at not being 

titous person, Ld. Ellenborough said, that able to take Up the bill for £. 100, and 

he would admit evidence of value having desiring the holder to allow him to'renew 

been received by the defendant ; and that it for a month ; and the second being an 

if the plaintiff’s money had found its way answer to an application by the attorney, 

into the defendant’s hands, he should not requiring payment of the bill in favour of 

be allowed to retain it, for then he had Mr. T. for £. 100, but not stating in whose 

money in his hands belonging to another behalf the application was made, in which 

person, which might be recovered from him the defendant stated that it was impossible 

• as money had and received. The plaintiff he could take up the bill, but that if T. 

failing to pftve this, was nonsuited. would draw at one month he should then 

(A) Hard's Case, 1 Salk. 23; and per be prepared, there being nothing in the'let- 

C. B. Eyre, Gibson v. MinMt , in error, ter acknowledging a liability to the plaintiff, 

1 H. B. 602. nor admitting him to be the holder, it was 

H 4 
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* ' Aa indorsement of a bill or note is evidence of money lent by the indorsee 
% to the indorser ( p ). 

It has also beens aid that a bill is primd facie evidence of money had and 
received by the drawer to the use of the holder, or of money paid by such 
holder to the use of the drawer (q). This, however, appears to be very ques- 
tionable (r). ^nd the contrary has since been ruled (*). 

A receipt upon a bill is 4 primd facie evidence of payment by the ac- 
ceptor (0. 

If the plaintiff fail to prove the bill by reason of variance, or where the 
bill is void for want of a proper stamp, be may resort to the common counts 
if they be applicable (w), and there be a privity of contract between the 
parties, and may give evidence of the original consideration on which the 
note was given (x) 

In an action by the indorsee of a bill against one who has received money 
from the acceptor for the purpose of taking up the bill, any defence may 
be set up of which the acceptor could have availed himself (y). 

An accommodation acceptor, who defends for the drawer, may recover 
costs as money paid to the use of the drawer, without an undertaking in 
writing ( z ). * 

Where an acceptor of a bill, finding that he cannot discharge it, pays part 
to the drawer to take it up, the money is had and received to the use of the 
holder (a). 

Proof of the delivery and payment of a cheque is not primd facie evidence 
of a debt, or of a set-off, unless it be shown under what circumstances it was 
given (ft). 

In general a bill of exchange or note is no satisfaction of any debt or 
demand for which it is given, but is only primd fade evidence of payment, 
which renders it necessary that the party who receives it should account for 
it before he will be entitled to recover the consideration (c). , 


hold that plaintiff was hound to show, by 
proof of the indorsement on the bill, that 
he was entitled to it, and that no proof of 
the indorsement, without proof ul$o of the 
contents of the bill to identify with it the 
defendant’s letter, would he sutheient ; the 
contents of the hill were u necessary part 
qf the plaintiff*^ title, and could not he 
looked at by the jury to ascertain that 
fact. J (inline v. Payne , 1 II. & Ad. 003, 
overruling Bishop v. Chum h re, 1 Duns 
& Lloyd, 89. On a declaration by the 
payee against .the acceptor, containing 
counts on the bill and the money counts, 
the defendant having paid the balance due 
on the bill into court on the latter counts, 
held that there being hut that one mutter 
in dispute, the demand in respect of tbo 
bill was discharged by such payment ; but 
semble , if the othly evidence in the case had 
been the acceptance of the bill, the plaintiff 
being the payee, and the bill drawn by 
another, he could not have recovered on 
the account stated. J Early v. Bowman, 
1 B. & A. 880. 

(p) Bay ley, O.B. 164, cites Keu&wwer 
v. Shut, MS. C. 

(q) See the authorities cited Baylcy ou 
Bills, 169. 


* 

(r) Vide supra, p. 202, note (/). 

(s) Bales v. Bicker, 1 M. & M. 924. 

(t) Peake’s C. 20. Peake’s L. E. 221. 

(u) Alves v. Hodgson, 7 T. R. 241 
Tyte v. Jones, 1 East, 58 ; 1 Esp. C. 
245 ; 4 T. It. 920. But lie cannot, where 
the bill is made pfcyable to a fictitious 
payee, and declared on as payable to the 
bearer (1 II. B. 919. 569). Neither can he 
where he proves* a mere promise to pay, 
without producing the bill, or proving its 
destruction. Pangerfieldv* Wilby, 4 Esp. 
C. 159. 

(x) Parr v. Price , 1 East, 55. Brown 
v. Watts, 1 Taunt. 959. Wilson v. Ken- 
nedy, 1 Esp. C. 245. Man by v. Peel, 5 
Esp. 121. Wade v. Beasley, 4 Esp. 
G. 7. 

(y) 1 Camp. 972; Cro. J. 687 ; 2 Roll. 
R. 440. 

(z) 1 Esp. C. 162. 

(a) Baker v. Birch, 3 Camp. 107. 

(ft) Aubert v. Walsh, 3 Taunt. 277 ; ■ 
4 Taunt. 293. f 

(c) Bay ley on Bills, 265 ; Kear slake v. 
Morgan, SIR. 518. A bill of exchange, 
unless there be an agreement that it should 
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If a draft or bill given in payment be dishonoured, the party receiving it Effect of in 
may consider it as a nullity (rf). payment. 

Formerly, where a bill was paid in discharge of a debt, but there was no 
contract that the taking the bill should be a discharge of the debt, it was 
held to be no payment, unless the creditor received the money ( e ), although 
the creditor had neglected to present the bill for payment, or ,to give notice 
of the dishonour. But by the stat. 4 & 5 Ann^c. 9, s. 7, the acceptance of 
such a bill in satisfaction of a debt shall be deemed payment to the creditor 
if he do not take his due course to obtain payment of it (f). 

Where a bill has been delivered in payment, the party receiving it cannot 
resort to the original consideration, without either producing the bill, or 
showing that the defendant can no longer be liable upon it. It is not suffi- 
cient to show that the bill or note is lost (<7), without proof that under the 
circumstances the defendant cannot be legally called on to pay (A). 

The statute does not require notice to any stranger to the bill, „ but only 
to parties. If one deliver a bill to Another without indorsing his name 
upon it, he does not subject himself to any obligation by the law of mer- 
chant on the bill] neither, on the other hand, is he entitled to the same advan^ 
tages(e). If in such case the party who takes the bill tnke it as ail absolute 
discharge, agreeing to run all risks in the absence of fraud, the delivery 

be so, is no satisfaction of a debt ; but it is (c) Clark v. Mundatl, 1 Salk. 124. 

otherwise of a bill accepted by tbe debtor, (, f ) And therefore tbe general rule hccjiis 

and negotiable per Lord Mansfield; in to be, that iu till cases where a bill to which 

Richardson v. Rickman, cited 5 T. It. the debtor is a paity is given in discharge of 

518; and see 10 Mod. 37. Hut the creditor a debt, notice of dishonour must be given 

cannot resort to the original c onsideration to every party sued on such bill, who on 

where a hill has been so accepted without keeping the bill would be entitled to a 

showing that it lias not been negotiated. remedy over against any other party. See 

Kearslalte v. Morgan, 5 T. tt. 513. If Cory v. Scott, 3 H. &A. (ill). A bill was 

the purchaser of goods pay by a bill, whieh drawn for the accommodation of an in- 

the vendor indorses, a judgment obtained *dorsee, and neither the indorsee nor the 
by the indorser does not operate as satis- drawer bad effects in the hands of the Re- 
faction. See tit. Paym us* r, and Tarleton ccptor; it was held that in an action by 

v. Allhusen, 2 Ad. Sc Ell. 32. Where the a subsequent indorsee against tbe drawer, 

creditor received an acceptance of the proof of notice was necessary ; for the 

debtor as payment, held that proof of its drawer might, on notice, have resorted to 

having been lost was not sufficient to ren- the indorsee. See Brown v. Maffey , 15 

der the latter liable to the debt, without East, 21 G. 

going further, and showing it to be de- (g) Sec Danger field v. Withy, 4 Esp. 

stroyed, although an indemnity was offered. C\ 150. Powell v. Roach, 0 Esp. 0. 70. 

Woodford v. Whiteley , 1 M, A M. 517. Williamson v. Clements 1 Taunt. 523 . % 

The vendor of goods is paid by a bill drawn Poole v. Smith, Holt’s C. 144. Champion 

by the vendee on a third person, and after v. Terry , 3 B.& B. 205. Ho where half the 

acceptance alters the bill as to the time of note* was lost. Mayor v. Johnson, 3Caiiijft. 

payment; by doing so he makes the bill 324. Sent 8, sc ruble, where the bill is still 

operate in satisfaction of the debt, and can- within the plaintiff’s control, though it has 

not afterwards recover for the goods sold. not been delivered np. Hadtcen v. Men - 
Alderson v. Langdale, 3 B. Sc A. G60. disabal, 2 C. Sc P. 20. 

(d) Puckford v. Maxwell , 6 T. R. 52 ; (h) As by proof that the plaintiff, the 

where a draft had been given when the payee of the bill accepted by the defendant 

defendant was arrested, it was held that he for goods sold to him by the plaintiff, lost 

might be again arrested on the same affi- the bill previous to indorsement. Rolt v. 
davit, the draft having been dishonoured. Watson, 4 Bing. 273. * 

And see Brown v. Kewley, 2 B. & P. 518. (?) P . C. Van Wart v. Woolley, 3 A .Sc 

Where the dishonoured bill has been given C. 430. A to whom B. was indebted for 
in payment for good6, the payee may main- goods sold, drew a bill on C who was B*s 
# tain an action for goods sold and delivered, debtor, with B. f s consent, for the amount, 
although the Jfme of credit has not expired, which bill C. accepted, but afterwards 

and although he has not returned the bill. dishonoured ; it was held that B . was not 

Hickling v. Hardy , 7 Taunt. 312. Mtissen entitled to notice of the dishonour. Swin- 

v. Price, 4 East, i47. * * yard v. Bowes , 5 M & S. 02. 



266 BILLS OP EXCHANGE.— EFFECT OF IN PAYMENT. 

Effect of in operates an absolute discharge (A). But it is not to be inferred, from the 

payment, mere fact of delivering a bill, that it is received in absolute discharge. 

If a bill or note be delivered in payment of an antecedent debt, without 
indorsement by the debtor, and the creditor be guilty of laches in procuring 
payment or giving notice of dishonour to the debtor, the latter, it seems, 
will be discharged by such laches, if he may have been prejudiced by it. 
For if the creditor mean to repudiate the payment, he ought to apprise the 
debtor of his intention, and of the circumstances, as soon as he can with 
convenience (/). 

If a party agree to take the notes of a third person, payable to the bearer 
as money, absolutely and without condition, and they are what they pur- 
port to be, they operate as a satisfaction of the debt, though the maker be 
insolvent ; it would be otherwise if the note9 were not what they purported 
to be, hut were forged. If they be taken not absolutely and uncondition- 
ally, but merely as negotiable instruments in the ordinary course, they arc 
taken subject to a condition that the holder will use due means to obtain 
payment, and then they ought to be presented for payment within a reason- 
able time. There is no guarantee in such case, on the part of him who 
passes such a note, that the maker is solvent at the time (/«). 

A distinction has been taken between the payment of a bill or note in 
discharge of an antecedent debt, and a delivery at the time of sale. But it 
is obvious that the same principle must govern both cases; each must (Jepend 
on the intention of the parties. If the facts show that at the time of the 

(k) Swmyard v. Bowes, 5 M. Sc S. 6*3. for poods, the hank having stopped pay- 
(/) Cn midge v. Allenby, 6 B. &C. 673. ment at eleven o'clock in the forenoon of 
Van Wart v. Woolley , 3 B. & C. 430, and the same day, but neither of the parties 
infra note («?). Wand v. Beans, 2 Lord knew of the stoppage or of the insolvency, 
Kenyon, 938 ; 2 Salk. 442 ; 6 Mail. 60. and Jl . neither circulated the notes, nor 

Owenson v. Morse, 7 T. R. 64 ; Sfr. 415, presented them, hut afterwards required 

416. 608. 550; Q T. R. 52; 8 T. It. 451 ; A, to take them back, and pay him the 

2 B.& P. 518. So in the case of a triia- amount; it was held that the debt was 

rantee, in respect of goods to he paid for satisiicd. See also Moore v. Warren, Str. 

by a bill, although the guarantee be not a 415; Holme v. Barry, lb., where it was 

party to the bill, and therefore, although laid down that if a party taking a banker’s 
notice of the dishonour be not essential to note is guilty of laches , he gives new credit 
his liability, according to the ordinary rule, to the banker, and the party who paid it is 
yet he will be discharged by the omission discharged. Where the plaintiff's servant 
of the creditor to take the necessary steps received banker's notes in payment for 
to obtain payment on the security. As in cattle at a fair, fourteen miles distant from 

* Phillips v. Astling, 2 Taunt. 200. There home, on Friday afternoon, and his master 

the drawer (the principal) and the acceptor not being at home on his return, did not 
remained solvent for many months afte£ settle his accounts till Saturday evening, 
the bill was dishonoured, and it was not the bankers having stopped in the middle 

until they had become bankrupts that pay- of the day ; it was held that the master 

ment was demanded of tlio defendant, the was not guilty of laches In not presenting 

guarantee. It is Otherwise where the de- the hills on the Saturday. James v. Hoi- 

fendant has sustained no detriment by the ditch , 8 D. & R. 40. In Owenson v. Morse, 

want of presentment, or notice, as iu War- 7 T. It. 64, A . agreed to buy articles of 

rington v. F arbor, 8 East, 242, where a plate from B., who was to get A* s arras 
commission of bankrupt had issued against engraved on it, and the plate was delivered 
the aeeeptor.(tlie principal) before the bill to an engraver for that purpose. A . gave 
became due, and Ilolbrow v. Wilkins , in payment for the goods the notes of a 

I B. & C. 10, where the acceptors were banker who had then stopped payment, and 

known to be insolvent before the bill be- in an action of trover by A . for the plate, 

came due, and the bill, if presented, would it was held that JJ . might 9top the goods 

not have been paid. in transitu , there being no delivery oifc 

(m) Camidge y, Allenby, 6B. &,C. 373. payment. See also Tapleip v. Martens, 
And therefore, where A . paid notes of the 8T.K 458 ; Dangerfield v. Wilby, 4 Esp. 
Huddersfield Bank to B at York, at three C, 159. 

in the afternoon of the 10th, in payment 
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mutual delivery of a bill or note for a chattel, the parties intended an abso- Effect of in 
lute exchange, each taking the thing delivered with all faults, the delivery payment, 
of the bill in the absence of fraud must operate as a discharge ; but if the 
bargain was not for the delivery of the bill specifically, but for a money 
price, and the bill was merely taken in payment of that price, there seems 
to be no distinction in principle between a delivery contemporaneous with 
the sale, and one made at a subsequent time ( n ). 

Where an acceptor, in order to pay his acceptance, drew another bill 
which was dishonoured by the drawee, but no notice was given, it was held 
that the acceptor was entirely discharged (o). 

If A . and B. exchange bills absolutely, the property is changed, and does 
not revest in either, although the bill which he has received is disho- 
noured (/>); otherwise, when the exchange is conditional (q). But it seems, 
that if B. knew that his own bill was worthless, the whole transaction 
would be vitiated by the fraud, and the property in A. 9 s bill would not be 
altered. 

Bank-notes cannot be followed by the legal owners into the hands of bond 
fide holders who took them in payment, without notice (r). 

The giving a bill in payment excludes all objections to previous accounts (*). 

For the evidence upon an indictment for forgery, see tit. Forgery. 


BILL OF EXCEPTIONS. See Von. I. 


BILL OF LADING. 

A bill of lading is the written evidence of a contract for the carriage and lifted, of. 
delivery of goods sent by sea for a certain freight (t). Such instruments 
are negotiable by the custom of merchants ( u ), and are transferred by the 
shipper’s indorsement^*); and there is no distinction between a bill of 
lading indorsed in blank and an indorsement to a particular person ( y ). 

The indorsement and delivery of a bill of lading is primA facie an imme- 
diate transfer of the legal interest in the cargo ( 3 ). And a bill of lading 
signed by a deceased master of a vessel for the delivery of goods to a con- 
signee, is evidence of property in the consignee to show an insurable interest 
in tlie goods (a). 

The bill of lading as between the original parties is merely a receipt, but 
not conclusive as to the quantity of the goods shipped, and may be opened 
by evidence of the real facts (b). 4 

An assignment of the bill of lading to a third person for a valuable con- 
sideration devests the consigner’s right of stoppage in transitu (c.) 


(n) See 6 B. Sc C. 381, and Mr. Long’s 
excellent Work on Sales, 286. 

( 0 ) Bridges v. Berry , 3 Taunt. 130. 
See also Bevan v. Hill, 2 Camp. 381 . 

( p ) Homblower v. Frond, 2 B. & A. 327. 
And see Cowley v. Dunlop , 7 T. E. 665. 

(q) Ibid. 

(r) Lowndes v. Anderson, 13 East, 130. 
9 Solomons v. Bank of Bn gland, Ibid. 135. 

(s) Know. W alley, 1 Es p. C. 150; 9 
Mod. 23. 

(0 Per Ld. Loughborough, 1 II. B. 
358. 


(u) 5 T. R. 683, Lickbarrowv . Mason . 

(x) Lickbarrow v. Mason, 2 T. E, 63. 
Haille v. Smith, 1 B. & P. 664. 

(y) 2 T. R. 63. 

(~) 1 T. It. 215, 216. ITibbert v. Carter , 
T. R. 745. 

(а) Haddow v. Parry , 3 Taunt. 305. 

(б) Bates v. Todd , 2 M. Sc M. 106. 

(c) Lickbarrow v. Mason , 2 T. R. 63. 
5 T. R. 367. 083. Sec us, where a hill of 
lading is assigned by the vendee to his 
factor, although he has drawn upon him to 
the amount of the consignment, it being 
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BILL OF PARTICULARS. See PARTICULARS. 

BOND. 

The proof in an action on a bond depends entirely upon the issue taken 
upon the plea of non est factum, payment, performance of conditions, &c. 

By the rules of Hil. Term, 4 Will. 4, in an action of debt on sx>ecialty, 
the plea of non est factum shall operate as a denial of the execution of the 
deed in point of fact only, and all other defences shall be specially pleaded, 
including matters which make the deed absolutely void, as well as those 
which make it voidable. 

Upon the plea of non cst factum the plaintiff must prove the execution of 
the bond in the usual way (d). 

Illegality or fraud cannot be proved under this plea ( e ). 

Where the bond contains a condition for the performance of covenants and 
agreements, breaches must be assigned (f) under the stat. 8 & 0 Will. 3, c. 1 1 , 
s. 8, in the declaration, or suggested on the roll, in all cases, except of 


money-bonds and bail-bonds (g), and, 

clear that it was not intended that the goods 
in question should he appropriated to the 
payment of the particular bills, mid the 
gobds not having reached the factor's 
hands, and no specific pledge having been 
made. Patten v. Thompson , 5 M. & S. 
050. See Ktnloch v. Craig , 3 T. H. 11 ( J. 
783. 

(d) Infra , tit. Deed. It is no defenee 
on this plea that the defendant was mis- 
led as to the legal effect of the bond. 
Edwards v. Prawn, 1 Cr. & J. 307. 
The obligatory part of a bond purported 
that the obligor was to become bound for 

- , omitting to insert the word pounds, 

but from the recitals itt the condition it 
appeared to he the intent that, he should 
enter into a bond for securing various 
sums of money composed of pounds ster- 
ling j the court rend the bond ns if the 
word pounds were inserted in it. Cafes 
v, Hume, 8 B. & C. 508. Debt on bond 
described in the declaration as conditioned 
for payment by three persons ; the bond 
produced was a bond for payment by two 
of those named, and by n third person not 
named ; held to he a fatal variance, al- 
though the bond was joint and several. 
Adams v. Bateson , (5 Bing. 110, and 3 M. 
be P. 839. 

( e ) A party cannot, even after notice, 
give in evidence that it hud been executed 
in consideration of foregoing a prosecution 
against P. for embezzling mouics of iiis 
employers which had been concealed from 
the defendant when he executed the bond ; 
th© fact must be pleaded specially. Ear- 
mer v. Rowe, 6 M. & S. 146. In debt ou 

bond given by the defendant on his being 
appointed deputy to the plaintiff as a 
colonial secretary, the condition reciting 
an agreement to appoint him such deputy, 
to execute the office and receive the fees, 


as it seems, bonds entered into by a 

and pay a yearly sum of L to the 

plaintiff thereout , but the condition was 
for payment of that sum absolutely ; held 
that it was competent to the defendant to 
plead, and the jury to find, the fact that 
the sum was to he paid out of the fees, and 
that they exceeded the amount, in order to 
show the illegality of the bond ; the fact 
not being so inconsistent with the bond 
that it must be rejected, GrcvHle v. 
Athens, 9 1). & O. 462. And see ( y ollins 
v. Ji lantern, 2 Wils. 347, and Paxton v. 
Popham, 9 East, 408. The condition of a 
bond given by the collector of taxes con- 
tained also a distinct clause for accounting 
and paying over to the commissioners, 
which was not authorized by the 43 Geo. 3, 
c. 99 ; held, that it might be rejected as 
surplusage, and did not vitiate* the bond, 
being neither contrary to the statute nor 
malum in se. Coffins v. G Wynne, 7 
Bing. 423. Fraud also must be pleaded. 
j Edward# v. Brown, 1 Cr. & J. 307; 1 
Tyrw. 182. Turk v. Tooke , 4 Mann. & 
Ky. 303 ; 12 Moore, 435, Grevil/e v. At- 
kins, 9 B. & C. 462. 

(/) Where a party indemnified by bond 
is sued in respect of the matter of the in- 
demnity, and damages recovered against 
him, the defendant in his suit on the bond 
is bound to assign not only the damages 
and costs so recovered against him, but 
also the costs incurred by him in conse- 
quence, although he may not have actually 
paid them ; and he cannot upon u scire 
facias suggest them as a further breach, 
being precluded by 8 A 9 W. 3, c. 11. 

Ear rap v. Amnitaqe, 12 Pli. 441. 

(<;) 2 B. &c P. 446. Tidd’s Prac. 507, 
4th edit. In debt on bond,' where the 
breaches are assigned in the replication 
under the statute, the jury may assess the 
damages without any special venire . Scott 
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petitioning creditor to the Ld. Chancellor in case of bankruptcy^); and Breaches, 
in general where nothing but computation is necessary to ascertain the 
precise sum due (£). After proof of the bond the plaintiff proceeds to prove 
the breaches assigned, where, from the nature of the case, the burthen of 
proof is not thrown on the defendant to prove the affirmative ; as, where the 
condition is to pay money by instalments, or the payment of rent (j). 

Where a sum by the condition is payable by instalments, with a stipula- 
tion that on default of payment of interest tlio whole shall become payable, 
on such default the whole may be recovered (k). 

In an action on an annuity-bond, the plaintiff must prove that the party Annuity- 
during whose life the annuity is granted is still living. If the bond be con- bond, 
ditioned for the performance of covenants in some other deed, the plaintiff 
must prove the execution of the latter deed, as well as of the bond, and also 
that the covenant has been broken (/). 

The plaintiff, in cases where breaches are assigned under the statute, must 
give evidence of the amount of his damages (m). 

Upon an engagement to replace stock, the plaintiff may estimate his 
damages, either according to the price of stock at the day appointed for 
replacing it, or on the day of the trial (//). 

A bond conditioned for the payment of a smaller sum bears interest from 
the day of payment, although it be given voluntarily (a) ; and where no day 
of payment is expressed, interest is payable from the time of execution. 

Damages may, it seems, be recovered for more than the amount of the 
penalty (p); a jury, in assessiug d images on a registration bowl, are not 
confined to the diminution of the value of the advovvson to the plaintiff by 
the defendant’s life interest, nor in estimating the annual value are they 
bound to deduct the curate’s stipend ( 7 ). Where in debt on a bond with a 
condition, the condition is not set out in the pleadings, the plaintiff must 
prove that the bond mentioned in the suggestion and produced to the jury 
is that on which the action is brought (/•). 


v. Starey , 4 Bing. N. C. 724 ; 6 Sc. 508; 
ami 0 Dowl. (i». c.) 714. And see Quin v. 
King, 1 M. & W. 42. 

(h) S nut hey v. Edmonson , 3 East, 22. 

(i) And therefore unnecessary in an 
action on a post obit bond for a precise 
sum. Murray v. Earl of Stair , 2 B. & 
C. 82. 

(j) Debt on bond, the defendant pleaded, 
inter alia , by way of set-off, a bond given 
to him by the plaintiff, conditioned for 
payment of an annuity granted by the 
defendant to a third party, and for indem- 
nifying the defendants therefrom ; held that 
the onus of proving performance of that 
condition was on the plaintiff, and not on 
the defendant, to show the breach. Penny 
v. Foy, 8 B. & C. 11, and 2 Mann. & 
R. 181. 

(k) James v. Thomas, 5 B. & Ad. 40. 

( l ) If the defendant let judgment go 
by default in an action on a bond, and the 

plaintiff makes a suggestion in which he 
sets out the condition of the bond, and that 
Appears to be for the performance of an 
award, or of Articles of agreement, or the 
like, the plaintiff must prove the condition 
of the bond, the award, indenture or arti- 


cles, as well as the breaches suggested. 
Edwards v. Stone , Cor. Lawrence, J. 1 
Will. Saund.58 «». ( 11 .) 

(m) See 2 Will. Saund. 187, a. 2 N. 
R. 362 

(n) Downes v. Bach, 1 Starkie's O. 318. 
Macarthur v. Ld. Seaforth, 2 Taunt. 257. 
In a late ease it was held to be proper to 
take the price at the day of trial. Harrison 
v* Harrison , 1 C. & P. 413. 

(o) Hellier v. Franklin , 1 Starkie’s C. 
21)1. Far qn bar v. Morris , 7 T. R. 124. 
A liter , in case of a single bond. Hogan v. 
Page , 1 B. & P. 337. 

( p ) Lonsdale v. Church , 2 T. R. 388. 
M'Clure v. Dunltin, 1 East, 436. Francis 
v. Wilson, 1 R. & M. 105. 

(q) Sondes v. Fletcher , 5 B. & A. 836. 

(r) HodgJtinson v. Mars den, 2 Camp. 
121. It will be sufficient if the attorney 

for the plaintiff swear that the bond pro- 
duced is the instrument delivered to him 

for the purpose of bringing the action, and 

that be knows no oilier of the same date, 

without calling the attesting witnesses. 
Ib. In an action on a bond for performance 
of covenants in a lease, the defendant's 
plea to the bond being overruled on demur- 
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Upon a plea of non est factum to a bond with conditions, breaches of which 
are assigned in the declaration, the jury who try the issue may also assess 
the damages under the common venire (s). 

For the proofs by the defendant under the plea of non est factum, see tit. 
Deed. 

Where the defence is that the consideration of the bond was illegal, and 
the illegality does not appear on the face of the bond, it should be shown by 
means of a special plea, and is not evidence under the plea of non est fac- 
tum, whether the bond be avoided by the common or only by the statute 
law ( t ). 

Proof of the payment of the principal only, will, it is said, support a plea 
of solvit post diem («). 

After a lapse of twenty years without demand of payment, or of acknow- 
ledgment by the obligor, a presumption arises that the bond has been satis- 
fied (<r) ; and such presumption is not rebutted by proof of the obligor’s 
poverty (y). But it is otherwise where the obligor has resided abroad 
during the whole of the time (z). So, on the other hand, satisfaction may 
be presumed from the lapse of a space less than twenty years, if other 
circumstances render it probable that the bond has been satisfied ; as, if 
there has in the meantime been a settlement of accounts between the 
parties (a). 

Indorsements on the bond, although in the handwriting of the obligee, 
acknowledging the receipt of interest within the space of twenty years, have 
been admitted for the purpose of rebutting the presumption of satisfaction, 
arising from the lapse of twenty years, although no evidence was given to 
prove that the indorsements existed before the twenty years had elapsed 
(i) ; but the admissibility of such evidence appears to be very doubtful in 
principle, and the contrary has been ruled at Nisi Prius (c). Parish- 
ioners at a vestry agreed that the overseers should give their bond for 
a debt due from the parish, and by a minute resolved that they should be* 
indemnified out of the rates ; the obligee, a parishioner, signed the agree- 
ment and resolution of the vestry; he subsequently received for many 
years the interest out of the rates, without calling on the obligors for the 
principal ; held, that the parishioners having no power to bind the parish, 
and the obligee having acceded to the resolutions only so far as they would 
bind the parish, the liability of the obligors, who undertook personally to 
pay, was not affected thereby (d). 


rer, he is estopped from saying he did not 
execute the lease. Collins v. Bybot , 1 
Esp. 0. 157. 

(s) Parkins v. Hawks haw, 2 Starkie’s 
0. 381. Scott v. Starcy, 4 Bing. 724. 
Quin v. King, 1 M. & \V. 42. 189. As to 
the plea of the Statute of Limitations, see 
tit. Limitations. 

(t) Manner v. Wright , 2 Starkie’s C. 35, 

(w) Dixon v. Parkes, 1 Esp. C. 110. 
dub . Hellier v Franklin , 1 Starkie’s C. 
291. See tit. Payment. 

(x) Oswald v. Leigh , 1 T. R. 270. 
Colsell v. Dudd, 1 Camp. 27. 


(y) Willaume v. Gorges , 1 Camp, 217. 

(z) Newman v. Newman, 1 Starkie’s C. 

101 . 

(a) 1 T. R. 270. Colsell v. Budd, 1 
Camp. 27. 

(b) Searle v. Ld. Barrington , 2 Str. 
826. Glynn v. Bank of England , 2 Ves. 
42. Saunders v. Meredith , 3 M. & R. 120. 

(c) Base v. Bryant, 2 Camp. 321 ; see 
tit. Limitations, and Append. Vol. II. 
270. 

(d) Jaquet v. Letcis, 8 Sim. 480. 
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BOUNDARY ACT, 6 & 7 Will. 4, c. 103. See Corporation. 

BREACH OF PROMISE OF MARRIAGE. See tit. MARRIAGE. 

BRIBERY. 

Upon a trial for bribery under the stat. 2 Geo. 2, c. 24 (e), although the Proof in 
defendant took the note of the voter to whom the money was paid, and action fwr 
insists that it was a mere loan, it is a question for the jury whether it was 
not a gift (/). 

To prove the allegation that A . B . was a candidate, where the bribery was 
previous to the election, it is sufficient to show that a poll was demanded 
for him, for till then every one is a candidate for whom a poll is asked ; 
and that fact makes the person on whose behalf the bribe was given a 
candidate (, g ) ; but after the time of election the poll-books are the proper 
evidence to prove that a 'particular person was a candidate ( [h ). The time 
of delivering the precept to the returning officer need not be proved (i). 

Where the declaration alleged that the party was bribed to vote for Z. 
and E.j and it was proved that he was bribed to vote for L . and his fnend y • 
it was held that the variance was not fatal, since the material fact is that 
this party was bribed to vote (A). The plaintiff must prove some bribe, or 
promise, or agreement, previous to the election ( l ). 

On a declaration for corrupting one Moor y and bribing him to vote for 
the defendant, it is no defence to show that Moor did not vote for the 
defendant (m). The person who took the bribe is a competent witness (w). 

If an offender who makes a discovery be sued, he may give his defence in 


( e ) This Act is to be construed pro- 
spectively, Lord Huntingtower v. Ire- 
land, 1 B. & C. 297 ;2D.&R. 450. An 
offender discovering another, so that he be 
convicted, and not being himself convicted, 
Is indemnified. See Sutton v. Bishop , 4 
Burr. 2283. Making an affidavit is a suffi- 
cient discovery, Sutton v. Bishop , 1 Bl. 
665, and a verdict without judgment a 
sufficient conviction ; and it is sufficient 
though the witness be convicted after dis- 
covery, Ih, As to delay in going to trial, 
see Talmuth v. Gardinei •, 1 D. & It. 512. 
1 Petrie v. White , 3 T. R. 5. 

(/) 1 Bl. R. 317, 318. A wager with a 
voter that he does not vots for a particular 
candidate is within the statute. Anon * 
Lofft. 552. 

(g) Ibid. 523. 

(h) Ibid. 

(i) Grey v. Smithy es, 4 Burr. 2273. 
Where the declaration set forth the pre- 
cept from the sheriff to the portreeve of a 
borough, it was held that the improper in- 
sertion of the if in the declaration, which 
was not in the precept, was immaterial. 
King v. Pippet , 1 T. R. 235. See Dickson 
v Fisher , 4 Burr. 2267. 

(k) Coombe v. Pitt, 3 Burr. 1586. 

• (!) Lord Huntingtower v. Gardiner , 

1B.&C. 29?; 2 D. & R. 450. Note, that 
the declaration alleged that the defendant 
received a large sum for giving his vote 


for, &c., a second class of counts charged 
a previous agreement ; it appeared that 
the defendant received money after the 
election for giving his vote for, &c. but no 
evidence was given of any pre-existing 
agreement. The lc&ned judge reserved 
the point, and left the case to the jury, 
who found for the defendant on all the 
counts which charged a previous agree- 
ment. On motion for a nonsuit, this court 
held that the words of the statute were to 
be construed prospectively ; that the terms 
of the first class of counts were ambiguous, 
and might after verdict be construed either 
prospectively or retrospectively, so as to 
support the verdict, and therefore that the 
question arose, not upon the record, but on 
the evidence, and a nonsuit was accord- 
ingly directed. See Avery v. Hoole , 2 
Cowp. 825. 

(m) Sulston v. Norton, 1 Bl. 317 ; 

3 Burr. 1235. Bush v. Rawlins , Say. 289. 
Phillips v. Fowler , Pasch. 7 Geo. 2, C. B. 
It is immaterial whether lie had in fact a 
right to vote if he claimed the right, and 
the defendant thought lie had such right. 
IAlley v. Corrie , 1 Sel. N. P. 650, n. And 
such right of voting need not be proved. 
Coombe , q. t. v. Pitt , 1 Bl. 523 ; 3 Burr. 
1586. 

( n ) 4 Burr. 2285. 2469. Edwards v. 
Evans , 3 East, 451. Heward v. Shipley , 

4 Eust, 180. 
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evidence under the plea of nil debet (o). No damages are recoverable for 
the detention of the debt (p). 


BRIDGE. 

On an indictment against a county ( q ) for not repairing a bridge, the 
prosecutor must prove, 1st, that it is a public bridge ; 2dly, that it is situate 
within the county ; 3dly, that it is out of repair. 

1st. That it is a public bridge. — The principal evidence to prove this is 
that of the actual use of the bridge by the public, and that it is of public 
convenience and lias been repaired at the public expense. It is not necessary 
to prove that it is an ancient bridge, or that it was originally built with the 
concurrence of the public. Where a bridge lmd been originally erected by 
a private person forty years ago, but had been since used by the public, it 
was held that it was a public bridge (r). 

About forty-five years ago there was a ford through the river where the 
bridge was built, which was part of a highway from London to Maidstone. 
The river was deep ; at flood-times up to the middle, at ordinary times up to 
the knee. A miller erected a dam across the river, which raised the water 
about three inches, and five years afterwards built the bridge in question. 
In this case much reliance was placed on the dictum in Rolle’s Ab. 368; viz. 
“ that if a man erect a mill for his own profit, and make a new cut for the 
water to come to it, and make a new bridge over it, and the subjects used 
to go over this as a common bridge, the bridge ought to be repaired by him 
who iias the mill, and not by the county, because he erected it for his own 
benefit,” for which he cites 8 Edw, 2, the case of the Prior of Stratford. 
But on referring to that case, it appeared that the liability there was 
ratione tenurcc («), lmd the court laid down the rule broadly, in conformity 
with all the authorities, except that in ltolle, that if a private person build 
a private bridge, which afterwards becomes of public convenience , the county 
is bound to repair it. (O. The circumstance that the bridge is of private 
convenience and utility to the party who built it, makes no difference (w) 
The test is not, as it seems, any ^adoption of the bridge by the public, but its 


(o) Dart/ v. Baker , 4 Burr. 2471. The 
court, after a verdict given against him, 
will not interpose on motion that judgment 
may be stayed for the discovery and con- 
viction of another person, Pugh v. Cur- 
genvan , 3 Will. 35. 

(p) Cuming v. Sibley, 4 Burr. 2480. 

((j) The county is liable for such bridges 

only as are over u water flowing in a chan- 
nel between banks more or less defined 
they are not liable for the repair of arches 
forming a causeway and easier access to 
the main bridge and passage of flood wa« 

. ter, the channel of which was occasionally 
dry, JR. v. Oxfordshire , 1 B. & Ad. 289. 
And see S. P. ib. in notis, and Bridges $ 
Nichols* Case, Godb. 346, pi. 441. 

(r) JR. v. Inhdb.ofKent, 2 M.&S. 513; 
1 Roll. Ab. 368. R. v. Inhab. of Wilts, 
6 Mod. 307 ; & Salk. 359. Case of Glut- 
bume Bridge , 5 Burr. 2594 ; 2 Bl. R. 
386, n. 685. B. w Inhab . .of the IT. R. of 


York , 2 East, 353. JR. Inhab. of Gla- 
morgan, 2 East, 356. Lord Portman y s 
Case , 1 3 East, 225. Case of the Medway 
Canal , 13 East, 220. A. licenses B. to 
build a bridge on his land ; B. covenants 
to repair ; the property in the materials, 
subject to the public right of passage after 
dedication to the public, continues in B., 
who may maintain trespass against a 
wrongdoer who severs them. Harrison v. 
2 J arker , 6 East, 154 ; and see Spooner v. 
Brewster , 3 Bing. 189.- 

($) See & copy of the carious record in 
this case, 2 M. & S. 520. 

(0 JR. v. InJwtb. of Kent, 2M.&S. 518. 
And see R . y+Inhab. of Wilts, 1 Salk. 
359. And see the rale laid down by 
Aston, J. in the Glusbume Bridge Case , 
Burr. 2594. JR. v. Inhab . cf Lancashire , 
cited by Lawrence, J., 2 East, *352. 

(u) R. v. Inhab . of Glamorganshire , 
2 East, 356, in note. 
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becoming useful to the county in general (r) : if the bridge be *>f public 
utility, the county who derive advantage from it must support it, 

A bridge may Ije a public carriage-bridge, although used but occasionally 
by carriages, except in times of flood and frosts, when it is dangerous to 
pass the river (y). 

Where the Medway Navigation Company, under an Act, which enabled Public 
them to amend or alter such bridges or highways as might hinder the pas- bridge, 
sage or navigation, leaving them, or others as convenient, in their room, 
forty years ago destroyed a ford across the river in a public highway, by 
deepening its bed, and built a bridge over the same place, it was held that 
they were bound to keep it in repair under the conditions of the Act (jar). 

So, where a canal-company cut and deepened a ford across a highway, 
and thereby rendered a bridge necessary for the use of the public, which 
they built, it was held that they were bound to repair it; the bridge being 
necessary for the purposes of the company, and not for the purposes of the 
public (a). 

Where a parish wooden bridge, used occasionally by light carriages, had 
been replaced by a spacious stone bridge, built by the trustees of a road, it 
was held that the county was bound to repair it, and that the inhabitants 
of the county could not plead that it had been repaired immemorially by* 
the parish ( b ). 

By the stat. 43 Geo. 3, c. 59, s. 5 (c), no bridge shall be deemed and taken 
to be a county bridge, or a bridge which the inhabitants of any county 
shall be compellable or liable to maintain or repair, unless such bri/lge 
shall be erected ( d ) in a substantial or commodious manner, under the 
direction or to the satisfaction of the county surveyor, or person appointed 
by the justices of the peace at their general quarter sessions assembled, or 
by the justices of the <peace of the county of Lancaster* at their general 
annual sessions. 

The inhabitants of a county are also bound to repair to the extent of 300 
feet of the highway at each end of the bridge (e). 

The inhabitants of a county are not bound to widen a public bridge, 
though it be too small for the measured breadth of modern carriages ( f ). 


(a?) Per L<ord Ellenborough, Tt. v. W. B. 
of Yorkshire, 2 East, 349 ; and per Aston, 
J. In the Glusbume Bridge Case, Burr. 
2594 ; and Lord Coke’s Comment, on the 
Stat. of Bridges, 2 Inst. 700. Where a 
bridge is in a highway, the forbearing to 
(prosecute it as a nuisance is evidence of 
acquiescence by the county. Per Bayley, J. 
Bex v. Inhabitants of St . Benedict, 4 B. 
Sc A. 450. B. v. Devon, 1R.&M.1 44. 

(y) B. r. Inhab. of Co . of Northampton, 
2 M. & $. 262. 

(z) B. v. Inhdb . of the Co . of Kent, 13 
East, 219. 

(a) B. v- Inhdb. of the parte of Lind- 
eey. In the Co. qf Lincoln, 14 East, 317. 
See also B . v. Inhdb . of Somerset , 16 
East, 305. 

• (b) JR. v. Inhdb. of Surrey, 2 Camp. 
455. JR. v. /fimift. qf Cumberland, 6 T* H« 
194; 8.C. in error, 3 B.& P.354. Where 
townships have so enlarged a bridge which 
VOL. II. 


they were before liable to repair as a foot- 
bridge, they are still liable pro ratb. B. v. 

W. B. of Yorkshire , 2 East, 353. 

(c) By this stat. s. 4, the surveyor may 
sue or be sued* 

(d) This applies only to bridges newly 
built, not to a bridge merely widened or 
repaired since the passing of the statute. 
Trustees under a Turnpike Act having 
built a bridge across a stream where a 
culvert would have been sufficient, but a 
bridge was better for the public, the county 
cannot refuse to repair such a bridge on 
the ground that it was not absolutely * 
necessary. B. v. Inhab. qf Lancashire, % 

B. Sc Ad. 813. 

(e) B . v. Inhab . qf W . JR. of Yorkshire , 

7 East, 588 ; and in Dom. Proc. 5 Taunt. 
284. 

(/) B. V. Inhab . of Devon, 4 B. Sc C. 
670; 7 D. Sc R. 1*7. v, Inhab . of 
Cumberland , 3 B. Sc P. 354. 

T 
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But those who are bound to repair must make it of such height and strength 
as is answerable to the course of the water (g). 

The inhabitants ( h ) of a county, upon the plea not guilty, cannot throw 
the onus of repairing the bridge upon any other parties ; to do this, a 
special plea is necessary, setting forth the obligation of such other parties 
specially (i). Under the general plea the defendants cannot adduce evi- 
dence, except in denial of one or more of the points which must be esta- 
blished on the part of the prosecution; viz. 1st. that the bridge is a public 
one ; *2mlly, situate within the county ; and 3dly, out of repair. 

But a county on the plea of not guilty, inay prove the repair of the 
bridge by individuals (A), as a medium of proof that the bridge is not a 
public bridge. As that the feoffees of certain estates liad repaired it (I) ; 
for repairs done by an individual are primct facie to be ascribed rather to 
motives of private interest in his own property, than presumed to have 
been done for the public benefit (//*). But it seems that such evidence is of 
little weight ( n ) when placed in competition with evidence of user by the 
public. Evidence that a bar across a public bridge is kept locked except 
in times of flood, is conclusive to show that the public have no more than a 
limited right to use it on those occasions ; and in such a case, if the indict- 
ment should aver that the bridge was a public bridge, used by the King’s 
subjects at their free will and pleasure, the variance would be fatal ( o ). 

Where an indictment alleged that a bridge was a public carriage-bridge, 
and also for the King’s subjects passing and repassing on foot; and upon 
the evidence it appeared that it had been used by passengers on horse- 
back and on foot, and not with carriage*, it was held that the defendants 
could not be convicted of any part of the charge ( p ). 

Upon a special plea by a county that some smaller district, or some indi- 
vidual, is liable to the repairs of the bridge, the evidence on the part of 
the county to prove the obligation, seems to be the same as upon an indict- 
ment against the smaller district or individual. 

Upon an indictment against a less district than a county, or against an 
individual, the prosecutor must also prove the liability of the defendants to 
repair, either from prescription (//) generally, or ratione tenurcp{r) 9 as 
alleged in the indictment. 

A plea by the inhabitants of a county, that certain townships had imme - 
mortally used to repair a bridge, is disproved by evidence that the town- 
ships hod enlarged tlie bridge to a earriti go-bridge which they had before 
been bound to repair as a foot-bridge (.s). Where, upon a similar plea, it 


(a) 1 Haw. C. 77, s. 1. 

(A) A particular inhabitant ov tenant of 
land charged to the repairs, may be made 
defeudant to an indictment, and lie liable 
to the whole flue, and must sue at law for 
contribution. 1 Haw. C. 77, s. 2, And 
now see the stat, 

(is) See the stat. 22 Hen. 8, e. 5. R, v. 
In halt, of W, R, qf Yorkshire, 7 East’s 
R. 568, * 5 Taunt. 284. Jit. v. Inhab, of 
Bucks, 12 East, 102, 

(k) 2 M. & S. 262. R, w Inhub, of Co, 
qf Northampton . 

(/) Ibid. 

(?/<) Per Ld. EUenborough, 2 M. & S. 

264 . 

(») Ibid. 


(o) R, v. The Marquis of Buckingham , 
4 Camp. 189. 

(p) Per Bay ley, J., Jt. v. Inhab, of 
Lancashire , Lancaster Summer Assizes, 
1820. 

( q ) See R, v. Hendon , 4 B. & Ad. 628. 

(/) See tit. Prescription & High- 

wav 8. 

(.$) R, v. Inhab . qfW<R,of Yorkshire , 
2 East, 353. See also R. v. Inhab . of the 
County of Surrey , 2 Camp. 456. Where 
an Act made a town part and parcel of a 
hundred, and directed that the inhabitants 
of the town should do every thing with 
the inhabitants of the hundred which the 
latter did or were bound to do, held that 
a presentment against the inhabitants of 



BRIDGE. 


275 


appeared that a parish was bound by prescription to repair a wooden foot- 
bridge, used by carriages only in time of flood, and that forty years ago 
the trustees of a, turnpike- road had built upon the same site a wider bridge 
of brick, which had since been constantly used by all carriages passing 
that way, it was held that the plea was not sustained by the evidence (t). 

Upon an indictment against a county, the defendants pleaded that J. S.‘ Ratione 
was liable ratione tenures. It appeared that J. S . had purchased part of an tcnuriP * 
estate, the owner of which, both before and after the purchase, had repaired 
the bridge, and it was held that this was not sufficient evidence to sup- 
port the plea (m). But where an entire estate or manor is liable to the 
repair of a bridge, and the estate or manor is afterwards divided amongst 
several, they are each severally liable to the whole charge (a:). 

Where the indictment charged a corporation with a prescriptive obliga- Corpora* 
tion to repair a bridge, and a charter of incorporation granted by Edw. 6. 
was given in evidence, from the terms of which it appeared to be doubtful 
whether the corporation had before existed immemorially, and whether 
lands had not been given for the repair of the bridge (y), but parol evidence 
was given that the corporation had in fact repaired the bridge as far back 
as living memory could go, it was held that the parol evidence and the 
charter might be taken in aid of each other, and that the preponderance of 
evidence was, that this was a corporation by prescription, although words of 
incorporation were used in the incorporating part of the charter only; and 
that the corporation were still bound to repair by prescription, and not by 
tenure ( 5 ). 

On an indictment for not repairing a bridge, ratione tenure*. , it was held, 
that in order to negative any such immemorial liability, a record of a pre- 
sentment in the 18th of Edw. 3, by the men of K. against the bishop of Z., 
for the non-repairs of the bridge, on which the jury negatived the liability 
of the bishop, and went on to find that the bridge had been built about sixty 
years, and that they were wholly ignorant who of right was bound to repair 
it, the verdict being followed soon after by a grant of pontage to the men 
of K for the same repairs, were admissible documents, as material to the 
issue (a). 

An individual, or the inhabitants of any district inferior to a county. Defence, 
may give any matter in evidence in their own discharge under the general 


issue ( b ). 

The stat. 1 Anne, c. 18, s. 13, reciting that many private persons, and 


the hundred for the non-repair of a bridge 
within the town was good, although 
charging them as liable by prescription. 
R. v. Oswestry ,6 M. & S. 301, 

(0 R. v, Inhab . of the County of 
Sum'ey , 2 Camp. 455, 

(u) R . v. Inhab . qf Oxfordshire , 16 
East, 223. There was no evidence to show 
in respect of what lands the former owner 
of the whole (Ld. Cadogan) repaired the 
bridge; and as he still retained part of 
the estate, and continued to repair the 
bridge, there was no evidence to charge 
/. S. 9 except that Ld. Cadogan had sold 
him some lands, which the Court held to 
*be insufficient to charge him with the 
obligation to repair. Where an individual 
ratione tenures is bound to repair a car * 
riage bridge, he is not bound to repair a 


foot-bridge, though it be annexed to and 
connected with the carriage bridge. R* v. 
Inhab . of Middlesex , 3 B. & Ad. 201. 

(x) R. v. Duchess of Buccleugh , 1 Salk. 
357 ; 3 Salk. 77 ; 6 Mod, 150; Holt, 128. 

(y) R. v. The Mayor , frc. of Stmtfordr 
upon~Avon> 14 East, 348. The terms of 
the charter itself are too long to be intro- 
duced here, and the case is cited merely 
for the purpose of showing how far parol 
evidence of the cause may be given as 
explanatory of the doubtful terms 7t>f a 
charter. 

(z) 14 East, 348, 

(a) R. v. Lady Sutton , 3 Nev. & P. 
560. 

( h ) See tit. Highway & Pkeschip- 
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Bodies 1 pplitic or corporate, are of right liable to the repair of decayed 
bridges, and the highways thereto adjoining, but that because the inha- 
bitants of the county, riding or division in which such decayed bridge or 
highways lie, have not been admitted as legal witnesses against such per- 
sons, enacts that the evidence of the inhabitants shall be taken and admitted 
in all such cases. Previous to this statute such witnesses were in* some 
instances held to be competent on the ground of necessity (c). 

BURGLARY ( d ). 

Breaking. On an indictment for burglary it is essential to prove, 1st, a felonious 
breaking and entering; 2dly, of the dwelling-house; 3dly, in the night- 
time; 4thly, with intent to commit a felony. 

In the first place, it is a question of fact for the jury, whether the pri- 
soner has been guilty of any act of breaking ; but whether that act amounts 
to a burglarious breaking, is a pure question of law. There must be evi- 
dence of an actual or constructive breaking , for if the entry was obtained 
Proof of through an open door or window, it is no burglary (e). But the lifting of a 

breaking. latch (jO; taking out a pane of glass; lifting up of folding-doors (g) ; 

breaking of a wall or gates which protect the house ( h ) ; the descent down 
a chimney (i); the turning of a key where the door is locked on the 
inside (A), constitutes a sufficient breaking. 

Where the glass of the window was broken, but the shutter within was 
not broken, it was doubted whether the breaking was sufficient, and no 
judgment was given (/). 

Where an entry has been gained without any breaking, a subsequent 
breaking will constitute the offence ; as, where the party lifts the latch of a 
chamber-door (m), or a servant raises the latch of his master’s door with 
intent to murder or Tob his master (w). 

(c) See R. v. Carpenter , 2 Show. 47. that the Judges were of opinion that the 

It has been said that inhabitants are com- lifting up of the door was not a sufficient 

petent witnesses on indictments against breaking. Lifting up the flap of a trap- 

the county, because, they stand indifferent, door which had no fastening, but was kept in 

every man being for his own convenience its place by its own weight merely, was held 

concerned to uphold the bridge, and, on not to be a breaking ; but the unlocking 

the other band, being interested not to and opening a door, was held a sufficient 

subject himself to an useless charge. Gilb. breaking out. if. v. Lawrence , 4 C. & P. 

L. E. 24() y LoflVfc ed. It is, however, ob- 231. Raising a sash partly before open, was 

vious that this reason is applicable only in held not to amount to a breaking, to 

cases where the mere fact of repairs is dis- sustain a conviction for house-breaking, 

puted. Ibid. Smith's Case , 1 By. & M. C. C. L. 178. 

(d) See the form of the iudictment, and Where the sash-window was closed down, 

the necessary averments, Ckim. Pi.ead- not fastened, an& was thrown up by the 

iNae, prisoner, and a crow-bar introduced to 

(e) Fost. 107 ; 1 And. 114 ; Saville, 30 ; force the shutters, but there was no proof 

I Hale’s P. C. 531. 55:3, 556 ; Summ. 81 ; that any part of the hand was within the 

3 Ins. 64 ; 1 Haw. c. 38. The breaking, window ; held not to amount to an enter- 

which is sufficient in an action of clausum ing sufficient to constitute burglary. 

fregit, will not always be sufficient to con- Rust's Case, 1 Ry. & M. C. C. L. 183. 

stltute a burglary. 1 Haw. c. 38 j 1 Ilale, (A) 1 Hale’s P. C. 550. 

608. 527. 551. (i) East’s P. C. 485: Cromp. 32; Dalt. 

(/) East’s P. p. 487. 253. 

(sr> Brown's Case , East’s P. C. 487. In (A) Ibid. 487 > I Hale, 652. 
this case the doors, which were horizontal, (l) Chambers's Case, East’s P. C. 487. 

were closed by their own natural weight, (w) . R. v. Johnson, East’s P. C. 484 j 

without any interior fastening ; hut in 1 Hale’s P. C. 553. 

Callam's Case , (Russel, 003, cor. Ld. (*) Kel. 67 ; Pop. 14; HuV- 20. R . v/ 
Ellenborough, O. B. 1809,) which was Binglose , East’s P. C. 488. R • v. Gray , 

similar, except that the trap-door had an Str. 481 ; Dy. 99. 
internal bolt, which was not in ; it seems 
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It has been doubted, whether a guest atari inn can be guilty of burglary, 
in respect of breaking his own chamber-door, since he has a special pro- 
perty in the chamber (o). Most of these observations apply also to an 
indictment for breaking out , under the stat. 12 Ann. c. 7, s. 3, which was a 
declaratory Act, and for which the stat. 7 & 8 G. 4, c. 29, s. 13, is now sub- 
stituted. 

Some part of the home must be broken ; it is not sufficient to show that a 
box was broken ( p ) ; and it seems, that in favour of life, ‘cupboards, presses, 
lockers, and other fixtures, which merely supply the place of chests, and 
other ordinary utensils of household, are to be considered as mere move- 
ables, although in questions between tlie heir or devisee and the executor, 
they may with propriety be considered as parts of the freehold (q). 

A constructive breaking may be proved ; as where entrance was gained Breaking, 
by means of fraud, stratagem, or threats, with a felonious design, for the ® wn8 tnic- 
law regards such means in as heinous a point of view as actual violence (r). 

Hence, the gaining admission by raising a hue and cry, and bringing a con- 
stable, to whom the owner opens the door ( s ), under pretence of business ( t ) ; 
under pretence of taking lodgings (a) ; under a judgment against the casual 
ejector obtained by false affidavits and without any colour of titled); by 
fraudulently persuading an inmate to give admission (y) ; by conspiracy 
with a servant (z); or, lastly, by threats of violence to the owner who 
opens the door of liis house (a), is sufficient to constitute theotfencei 

Some entry must be proved. If thieves by threats of violence induce the Entry, 
owner of a house to throw out his money to them in the night time, which 
they take up in the owner’s presence, the offence would be a robbery, but 
not a burglary (ft). But any the least entry is sufficient, by means of the 
hand (c) or foot, or even by an instrument, such as a pistol or hook (rf). 

So, it seems, that the discharging a loaded gun through the window of a 
dwelling-house is a sufficient entry (e). 

But the entry must appear to have been made with the immediate intent 


(o) Haw. c. 38. But if the chamber of 
the guest be broken by another, the dwel- 
ling-house must be alleged to be the inn- 
keeper's, and a guest may be guilty of 
larceny in respect of goods entrusted to 
him as a guest. 

( p ) Foster, 108. 

( q ) Ibid. 100, in Gibbon's Case . 

(r) 1 Haw.c. 38 ; I Htjle’s P. C. 608. 
627. 561. 

(#) East’s P. C. 486 ; 1 Haw. c. 38, s, 6 ; 
3 Inst. 64 ; Summ. 81. 

(£) Le Mott's Case , Kel. 40} 1 Haw. 
•C. 38, s. 8. 

(w) R. v. Cassey Cotter , Kel. 63. 

And see Semple's Case, 1 Leach, 484. 

(ar) JR. v. j Farre, KeL 43. 

(y) R . v. Ann Hawkins , East’s P. C. 
485, MS. Tracy, 80, Sc MS. Sum. The 
prisoner, in the absence of the family, per- 
suaded the boy, who kept the key the 
lionse, to lot her in, by a promise of"a pftt 

ale ; and after admission, and whilst the 
boy was gone»for the ale, she robbed the 
house. See J?. v. Le Mott y Kel. 42 j East’s 
P. C. 486. 494. 

(?) Where a servant lets another in to 


commit a burglary, it is burglary in both. 
Cornwall's Case, East’s P. C. 486; 2 Str. 
881 ; 4 Bl. Conun. 227 ; 10 Str. 433 ; 
1 Hale, 563. 

( a) East’s P. C. 486 ; 2 MS. Sum. 208 ; 
1 Ilale, 553; 1 Haw. c. 38, s. 4 ; East’s 
P. C. 401. ' Where, however, the servant, 
by the assent of the master, lets in rob- 
bers, under an agreement with them to 
rob the house, it seems to be doubtful 
whether the act be burglarious. See East’s 
P. C. 486; and Eijgington's Case , Ibid. 
404. 

(ft) 1 Hale, 605. East's P. C. 486; 
1 Haw. c. 38, s. 3 ; Sav. 50 ; Croinp. 31, 
contra . Dalt. c. 151, s, 3. 

(c) R. v. Gibbons , Post. 107. East’s 
P. C. 490 ; where the prisoner cut a hole 
in the shutters of a dwelling-house, through 
which he put his hand and took^out 
watches. 

(d) 3 Inst. 64; East’s P. C. 490. 

(e) See East’s P. C. 490 ; 1 Haw. c. 38, 

s.7; 1 And. 115; Ld,Hale(l P.C.555,) 
says that it does not make a'burglary : but 
adds a quaere. * * 

t 3 
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to commit a felony , as distinguished from the previous intent to procure 
admission to the dwelling-house. Where it appeared that a centre-bit had 
penetrated through the door, chips being found in the inside of the house, 
yet, as the instrument had been introduced for the purpose of breaking, 
and not for the purpose of taking the property, or committing any other 
felony, it was held that the entry was incomplete (/’). 

If A. send in a child of seven or eight years old at the window, who takes 
goods out and delivers them to A ., who carries them away, it is a burglary 
by A ., though the child, for want of discretion, be not guilty (g). 

It is not essential to prove that the entry was on the same night with the 
breaking (A), provided both were in the night. 

Secondly , of the dwelling-house of another (£). It is to be considered, 1st, 
what constitutes a dwelling house ; 2dly, its extent ; *3dly, proof of owner- 
ship. 

1st. A dwelling-house is constituted by a permanent inhabitancy of the 
house. Mere inclosed ground, or a booth, or tent, is not a dwelling-house (A) ; 
but a hay-loft above a stable is, if inhabited, although it be rated as appur- 
tenant to the stable (Z). Chambers in the inns of court, and in colleges 
within the Universities, are dwelling-houses (m). 

An actual inhabitancy previous to the offence is essential ; and therefore, 
although goods have been brought into a house, and possession taken with 
a view to inhabitancy, yet no burglary can be committed by breaking into 
the house previous to actual residence by the owner or some of his family (n). 
Nbr where the inhabitancy is casual, and for a particular purpose, as, where 
a workman sleeps in an unfinished house (o), or an agent is placed in the 
house to watch thieves or goods (p). 

But where there has been an actual inhabitancy, by the owner or his 
servants sleeping in the house, a burglary may be committed in the absence 
of the owner and all his family, prov ided the house has not been abandoned, 
and there be an intention to return to the house ( q ). But in all such cases 


( f) I?, v. Hughes and others, 1 Lcacli, 
453; Rust’s 1 >. C. 41)1. 

(//) 1 Hu le, 565, (i. 

(h) Ibid. 551. 557; East’s P. C. 41)1. 
An entry {sufficient to constitute a burglary 
is also sufficient under the statutes against 
housebreaking in the day-time, under the 
stat. 1 Edw. 0, c. 12, s. 0; 50 Eliz. c. 15 ; 
Fost. 108. Seer, the late stat. 7 & 8 G. 4, 
c. 29, s. 12 & 14. 

(i) A mtnision, the breaking which may 
constitute a burglary, includes the walls or 
gates of a town and churches. 

(A) Haw. c. 89, s. 17. 

(Z) Turner's Case , East’s P. C. 492. 

(w) Hale, *>56 ; Haw. c. 38, s, 1 . 

(») JR. v. Lyon and Miller, Leach, 221 . 
East’s P. C. 497; Haw c. 38, s. 11. Hal - 
land's Case , East’s P. C. 498 ; where the 
former tenant had quitted the house, and 
the&n-coming tenant had put all liis goods 
into the house, and had frequently been 
there in the day-time, but neither he nor 
any part, of his family had ever slept there ; 
it was held by Buller, J. that no burglary 
could be committed there. The same point 
was decided by Ur< se, J. in another case. 
fi5ea.Ettst’s P. C. 498. 


(o) Where an executor puts servants 
into the house which belonged to him as 
executor, it seems that burglary may be 
committed there. B. v. Jones and Long- 
man , East’s P. C 499. If a servant live in 
a house of the master at a yearly rent, it 
is the house of the servant, though he has 
it by reason of the service. R. v. Jervis , 
1 R. & M. 7. 

(p) Brown’s Case , East’s P. C. 501. 
Smith's Case , ‘East’s P. C. 497 ; 1 Hale, 
557. Harris's Case , Leach, 808; East’s 
P. C. 498. J?. v. Davis, East’s P. C. 499. 
Whore a servant with his family inhabited 
part of the house of business of a com- 
pany, the whole being open to him, and 
he and his family were the only persons 
dwelling there, held that it might properly 
be described as his dwelling-house; and 
semble, it might also have been laid as the 
house of the company. Witt's Case , I R. 
& M. C. C. L. 248. 

v ( 7 ) 1 Hale, 550 ; 1 Haw. c. 38 ; East’s 
P. C. 496 ; Summ. 82. JR. v. Murry and 
Harris, East’s P. C. 496^Fo9t. 77. J. 
Nicholls, the owner of the house at West- 
minster took a journey into Cornwall, with 
intent to return, and sent his wife and 
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the inquiry as to the intention to return is material, and should be distinctly 
proved. 

Where the owner of the house, at the latter end of the summer quitted 
the house, which he had generally used for a summer residence, and took 
away great part of the furniture, and had not then come to any settled 
resolution whether he would return or not, but said that he was rather 
inclined totally to quit the house, and let it for the remainder of the term, 
and the house was broken and robbed in the January following, the Court 
held, that under the circumstances the house could not be considered, as his 
dwelling-house (r). 

2dly. j Extent of the dwelling-house . — The term dwelling-house compre- Extent.. 
Lends all buildings within the curtilage or inclosure (s), all under the same 
range ofdbuilding and roof, such as the buttery of a college (£) ; and it was 
formerly sufficient if the building adjoined the dwelling-house, and it 
appeared to the jury that it was occupied as pared of the dwelling-house, 
although there were no common curtilage and inclosure, or internal commu- 
nication^), such as a barn, stable, row-house, dairy-house or the like, or a 
back-house eight or nine yards distant from the dwelling-house, and con- 
nected only by a pale extending between them(.r). But now by the stat. 

7 &. 8 G.4, c. 29, s. 13, no building, although within the same curtilage with 
the dwelling-house, and occupied therewith, shall he deemed to be part of 
such dwelling-house for the purpose of burglary, or for any of the purposes 
aforesaid, unless there shall be a communication between such building and 
dwelling-house, either immediate or l>y means of a covered ami inclosed 
passage leading from the one to the other. 

In (xarhntd's Case (//) the jury found specially that the prisoner in the 
night-time broke into an out-house in the possession of (l. S., and occupied 
by him with his dwelling-house, arid separated therefrom by an open passage 
eight feet wide, and that the said out-liouse was not connected with the 
said dwelling-house by any fence inclosing both. And the Judges were of 
opinion that there should be judgment for the prisoner, for the jury should 
have found it parcel of the dwelling-house if it were so (r). 

In Egging ton's Case (a) it appeared that a manufactory was carried on in 


family out of town, and left the key with a 
friend to look after the house ; after he lmd 
been gone a month, the house was broken 
and robbed in the night-time ; in a month 
afterwards he returned with his family and 
inhabited the house ; and adjudged to he 
burglary, O. B. 10 Will. 3. In the case 
of R. v. Kirkkani arid Ellison, (Lane. Sp. 
Ass. 1817), Wood B. held that the offence 
of stealing in a dwelling-house, under the 
stat. 12 Anne, had been committed, al- 
though the owner and his family lmd li ft, 
the house six months before, having left 
the furniture, and intending to return. 

(r) Nutbrown’s Cases , Fost. 170; East's 
P. C. 496. 

(s) 1 Hale, 55 8, 559 ; Haw. c. 38, s. 12; 
East’s P. C. 492. 

(*) R . v. Maynard , East’s P. C. 501. 

(w) Broxkn's Case, East’s P. C. 493. 

(.r) So held by all the Judges in 1005. 
See 1 Hale, 558, 559 ; 1 llaw.'c. 38, ». 12 ; 


3 Inst. 64, 05 ; 4 BI. Comm. 225 ; I)alt. 
c. 151, s. 4 ; Fust’s 1>. C. 492. 

(?/) East’s P. C. 493, Horn. Lent Ass. 
1770. 

(z) Ld. Hale seems tp’ inti mate, „that if 
the prosecutor were to hold the ouMioum; 
as tenant to one, and the dweming-hwuse as 
tenant to another, burglary coyild not he 
committed in the out-house, however prox- 
imate to the dwelling-house its situation 
might be (1 Hale, 559) ; but this doctrine 
is justly questioned by Mr. East in his 
P. C. 493. It is difficult to conceive how 
the title under which the legal occupant 
of an out-house holds it can affect the 
question whether it be or be not a*jwrcel 
of the dwelling-house. It is vo*y possible 
tlmt a tiimi i may hold different parts of the 
same entire dwelling-house under different 
owners; and the principle, if well founded, 
would equally apply to such a case. 

(a) Staff. Spring Ass. 1801, East’s P. C. 
194. 
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J£*teat. the qgntre^of e large pile of buildings in the wings of which several persons 
' .lived, but they had no internal communication ; that the roofs were con- 
nected, and the entrances to all were from the same common inclosure. And 
all the Judges , %eld that the centre building could not be considered as parcel 
of any of the dwelling-houses, and could not be considered as under the 
same root although the roofs were connected. 

Ownership. The ownership and situation of the dwelling-house must be proved as it is 
laid in the indictment, and in the proper county. Since the consideration 
of ownership is sometimes rendered complicated by the circumstances of 
the number of owners, and the nature of their interests, it will be desirable 
to class the cases as follow : 

The first, including those cases where one person alone, by himself or his 
agents, occupies the whole dwelling-house or curtilage : # 

2 dly. Where several persons severally occupy distinct parts of the same 
dwelling-house : — 

3dly. Where several persons jointly occupy the same dwelling-house. 

1 st. Where a person in his own right, by himself or his agents, occupies 
the dwelling-house. — In such case, the ownership must be laid in the mo jure 
occupant, and the inhabitancy by his family, his servants, or even his guests 
in his own absence, will support the allegation that the dwelling-house 
is his ( b ). And even where a feme covert lives apart from her husband, the 
dwelling-house must be laid as his (c). And this rule holds in the case of all 
persons who occupy as mere agents or servants of another. Apartments in 
the King’s palaces, or in the houses of noblemen for their stewards or chief 
servants, must be laid as the mansion-houses of the King or noblemen, as 
has been long ago adjudged in the instances of Somerset-house and White- 
hall, and more recently in that of Chelsea Hospital ; for in all such cases 
the occupation is in a representative capacity, and in point of law, is not 
the inhabitancy of the servant or agent, but of the lord or proprietor of the 
mansion (<i). 

2dly. Where several are severally possessed of distinct parts of the same 
dwelling-house : 

"Where ft house once entire is actually converted into two by partitions, 
without internal communication, and the parts are inhabited by different 
persons, they are distinct dwelling-houses. 

In Jones's case, a house was so divided for the purpose of accommodating 
two partners, each of whom paid his, own separate household expenses, but 
the rent and taxes were paid jointly out of the partnership fund. A burglary 
having been committed in one part, it was laid in the •indictment to be the 
dwelling-house of tlie partners jointly 5 and the Court held that it ought to 
have been laid in the separate occupant, and the jury were directed to 
acquit the prisoner of the capital part of the charge (e) 

If the owner of an entire house inhabit part, and let part to a lodger, and 
there be a common entrance for both, the whole remains the dwelling-house 
of the owner, and must be so laid, although the part occupied by the lodger 

or lessee be broken ( f ) But if the owner inhabit part, and let another part 

* 

% „ 1 * 

(5) East’s P. C. 500 ; Haw. c. 38, 0 . 13, (c) JR. v. Jones, leach, 607 j East’s 

14 ; 1 Hale, 522. 557 ; Kel. 97. P. C. 504. As to the rating houses sepa- 

(r) ''Farr** Case , Kel. 43. rated or united as distinct houses, see 

(d) East’s P. C. 500. Atm Hawkins's Tracy v. Talbot, Salk. 532. r 

£a*e,t oet. 38. Picket** Case, Bast's P. C. (/) Kel. 84 ; 4 BI. Comm. 225. Lee v. 
£01. Gansel , Cowp. 1 ; East’s P. C. 505, 6 . 
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to a tenant, ami the part so let be entirely separated from the rest of the Ownership, 
dwelling-house, then if the tenant inhabit the part so separate^, and it be - 

broken into, it must be laid to be his dwelling-house (//). And if in such 
case the tenant did not inhabit his part so separated, either by himself or 
by his servant or family, the breaking that part would not amount to a 
burglary (A). 

Where A . let off a cellar from the house, to which there was no entrance 
but from the street, to B., and also let a chamber tb B., which was part of 
the remainder of the house inhabited by A and the cellar was broken into in 
the night-time, it was held that the ownership was to be laid in A. (*). And 
this seems to he the necessary consequence of two former rules considered 
in connection ; for, in the first place, A’s occupation of the cellar, together 
with the chamber tvliich he inhabited, rendered the breaking burglarious 
as far as regarded the inhabitancy, or, in other words, it was parcel of a 
dwelling-house; and according to another rule, the ownership of that dwel- 
ling-house was not in B. but in A who continued to occupy part. 

A guest at an inn has no possession as distinct from that of the landlord, 
and therefore if his chamber be broken into it must lie laid to be the dwelling- 
house of the landlord (A). 

If a lodger at an inn open the latch of his own chamber-door with a 
felonious intent in the night-time, it is said that lie does not commit a 
burglary (/) ; but that if lie break the chamber-door of another lodger or 
guest, he is guilty of burglary (w). 

W r here a house is let to several lodgers or inmates, and the owner inhabits 
elsewhere, each separate apartment is the dwelling-house of the lodger, by 
reason of his separate inhabitancy. So burglary may be committed by 
breaking into chambers in the inns of court, or in colleges, and each must 
be laid to be the dwelling-house of him who inhabits it mo jure (n). 

3dly. Where several are in joint occupation of the dwelling-house suojnre f 
the dwelling-house is that of all, and must, be so laid. 

Where the buttery of a college is burglariously broken, it must be la id to 
be the dwelling-house of the master, fellows and scholars (o). 

Thirdly , in the niglit-time. — By the stat. 7 W. 4, und 1 Viet. c\ HO, s. 4, night j n 
(in the case of burglary) is considered to commence at nine of the clock in the night, -lime, 
evening of each day, and to conclude at six of the clock in the morning of the 
next succeeding day. Both the breaking and entry must, it is said, he in the 
night (r), but it is not essential that both should be done on the same night. 

Fourthly, with a felonious intent . — This may be to commit a felony at intent, 
common law, as a murder, larciny or rape (.*), or a felony by statute ; for 
such a felony possesses all the incidents of a felony at connnon.law (/). 

Evidence that larciny was committed is prim a facie evidence of an entry 


Dictum of Holt, C. J. 7?.v. Carrol?, East’s 
P. C. 500 ; Leaeli, 273. 

(g) East’s P.C. 507. 

(h) Ibid. 

( i ) Gibson's Case , East’s P. G\ 508. 

(A) 1 Hale, 554. 557. JR. v. Prosser , 

East’s P. C. 502 ; where it seems that a 
landlord cannot be guilty of burglary in 
breaking open the chamber of his guest. 
East’s P. C. 602; Kel. 84. But see Dal- 
ton. . 4 

(0 1 Hale, 554. Qti. Kel. 09. 

VOL. II. 


(in) Ibid. 

(>i) Tr a pshaw'# Case, Leach, 478 ; * 
East’s P. C. 500. . 

(o) It. v. Jbljtytinril, East’s P. C. 501. 

(r) C romp. 33; 8 K«l\v.2. East’s P. C. 
509. 

(s) East’s P. Cr.509; l Hale, 659. 5G1 ; 
Kel. 07 ; 1 HJioW. 53. to *a rape, 

Ji. v. Locost and VUlers f t£e. 1.30; 1 HaTc, 

560. 562. Gray's Case, Str 481. 

(i t ) R. v. Dobbs, East’s P. C. 513; 1 
; Hale, 501. 

T 5 H— 
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with fe felonious intent (?/). The felony, or the intent, must "be proved as 
laid. 

If an intent to steal be alleged, it is not sufficient to prove an intent to 
rescue goods seized by ah exdise officer (x). If the intent be alleged to kill, 
it is insufficient to prove an intent to maim ( y ). If an intent be laid to steal 
the goods of A. it is not sufficient to prove an intention to steal the goods of 
B. (r). If an actual lnrciny be alleged, it is^not sufficient to prove a mere 
intention to steal (a)/ 

If a servant in conspiracy with another let him into the house, it is 
burglary* in both (b). Whore several are concerned, the entry of one is the 
entry of all; and although some stand on the outside to keep watch, all are 
equally guilty of burglary (e). 

If a burglar in one county convey the goods into another county, where 
lie is convicted of lnrciny, he may be ousted of his clergy by proof of the 
burglary in the former county (d). 

BYE-LAW. 

Debt, for penalty on. See Butchers' Company v. Money , 1 II. B. 370. 
Willes, 381. Wcntw. lnd.,501. Coin. Dig. tit. Bxjk Law. 

The words in a bye-law, “ it shall be lawful,” are optional. li. v. Bailiffs 
of Eye , 2 D. & B. 172 ; It, v. Mayor of JFowcy, 2 B. &C. 584 ; 4 D. 11. 132. 

CANCELLATION. See DEED. 

CAPTION. REPLEVIN. 


CARRIERS. 

In an action against carriers for negligence or other improper conduct, in 
respect of the carriage of goods or persons, whether the declaration be 
founded in assumpsit for breach of the defendant’s undertaking, or in tort 
for breach of duty, it is necessary to prove, 1st, a contract express or im- 
plied ; 2dly, the delivery of the goods ; and 3dly, the defendant’s breach of 
promise or duty. 

1st. The action is founded either upon an express and special contract, or 
an implied one. When an express contract exists, it must be relied upon 
and proved; for where there is an express contract, none can be implied (e). 


(w) Kel. 30 ; 1 Hale, 5(0. 

\x) JR, v. Kniyht and Jtoffey } East’s 
P.C.510. 

(y) East’s P. 0. 513. 

\z) It. v, JenJtSy Loach, 800; East’s 

r. c.ou. 

(a) 11. v. Vandcrcombc and Abbott , 
East’s 1\ 0. 3*4. 

(b) Cornwall's (\isr, East’s P. C. 480; 
1 Str. 881; 1 Halo, 555 ; 1 Haw. c. 38; 
10 St. Tr. 433. It lias boon said that the 
servant in such case is gntfty of lnrciny 
only (Dalt. c. 151); blit since they both 
act in the commission oftlie same crime, it 
seems that it must he tWglnrv in both or 
limber, ami tlielneahing and entn by one 
is the act of both. 

(r) > Hale, 439. 555 ; 1 Haw. c. 38; 
Kel. 111. 101 ; To t 350. 358. 

(<7) See tit. CKitfj vicA'i k. 


(e) See tit. Assumpsit. Whore the 
plaintiffs declared in the general form, and 
it appeared that the course of dealing was, 
that the plaintiffs paid an animal sum for 
the carriage of parcels between London 
and Dover, and that on the delivery of 
each parcel the defendants gave a written 
acknowledgment, stating their undertaking 
to carry and deliver the same safely, fire 
and robbery excepted, it was hold to he a 
fatal variance. Latham v. JRutleify 2 E. 
& <\ 20 ; 3 D. &, R. 211 ; 3 Starkie’s C. 
1 43. As to the right of a vendor or vendee 
to maintain the action, see tit Vendor. 
In the case of Swain v. Shepherd , cor. 
Parke, J., York Surnm. Assizes, 1832, 
there was an order in writing for goods to 
be sent by a particular carrier ; the goods 
being lost, the vendor brought <he action, 
apd hi* nsront swore that the course of 
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The plaintiff usually relies upon an implied contract, proving that the defen- 
dant is a common carrier, as alleged in the declaration, and that the goods * 
in question were delivered to one acting as bis agent at the office, warehouse, 
or other place of business, or to an agent conducting his coach ox waggon in 
its usual course ( f ). * 

Where there is but one contract fox the carriage, and the carrier receives 
the whole consideration, he is liable for the loss of goods arising before the 
delivery, although it takes place whilst the goods are in the possession of 
another for the purpose of custody or of cartage, although the profits in 
respect of such custody or cartage are allowed to the latter by the carrier^ 
and although that fact be known to the owner; for as between the owner 
and the carrier, such third person is merely the agent of the carrier ( g). 

Where A a part-owner in several coaches, made a contract with JB . for 
the carriage of parcels which he was in the habit of sending to various places f 
it was held that this was binding on all the co-part-owners, as well tho^e who 
became partners after the contract, as those who were partners before (A). 

Where the defendant is not a common carrier, it is necessary to prove 
what the terms of the defendant’s undertaking were. If, although he was 
not a carrier, he expressly undertook to carry the goods safely and securely, 
he will be liuble for any damage which they sustain (i). 

If any receipt was given on the delivery of the goods, it should be pro- 
duced^); and if an entry was made in the defendant’s book, notice should 


dealing was that the vendee had a right 
to return all goods which did not suit him, 
and that the vendor paid for the carriage ; 
Parke, J , held that it was a question for 
the jury whether the property passed by 
delivery to the carrier. 

(./*) Where the only proof of the defen- 
dant’s being a carrier from London was that 
lie kept a booking-office, and that on a 
board at the door were painted the words 
“ conveyances to all parts of the world,” 
Lord Teuterden was of opinion that this 
was not sufficient, there being in London 
booking-offices not belonging to carriers. 
Upstone v. Stack , 2 C. & P. 608. Qu. 
whether this was not sufficient evidence 
to go to a jury. See further, Gilbert v. 
Dale , 5 Ad. Sc Ell. 543. Where a railroad 
Act enabled the company to carry pas- 
sengers and goods, and contained also a 
clause requiring notice of action to be 
given in respect of anything done in pur- 
suance of such Act, a loss having arisen 
by the carriages getting off the railroad, 
in consequence of cattle having strayed 
thereon, through the insufficiency of the 
fences made by the company, it was held, 
that having avaUed themselves of the per- 
mission given by the Act to carry goods, 
they thereby became common carriers, 
and liable as such, and that the action 
being brought against them as such, no 
notice of action was necessary. Palmer 
v. Grand Junction Hallway Company , 
4 Mee, & W. 747 ; 7 Dowl. 232. 

(g) Hydf another v. The Mersey 
and Trent Navigation Company , 5 T. 
R. 380. The defendants, carriers from A . 
to B., charged and received for the amount 


of cartage from a warehouse at B., where 
they usually unloaded, but which did not 
belong to them, to the consignee** house ; 
and it was held, that they were respon- 
sible for the loss of the goods destroyed in 
that warehouse by an accidental fire, al- 
though they allowed (with the knowledge 
of the consignee) all the profits of the cart- 
age to another person. But where the 
contract was to carry goods from S. to 
M.y to be forwarded from M. to N ; and 
according to the course of business such 
goods were, on their arrival at M., imme- 
diately delivered to a carrier to be carried 
to N. on payment of the carriage to M., 
and if no carrier were ready, were depo- 
sited in the carrier’s warehouse at M., for 
which no charge was made, till they could 
be delivered to a carrier to N, ; and no 
carrier to N. being ready on the particular 
occasion, the goods were deposited in the 
warehouse, and destroyed by an accidental 
fire ; it was held, that the defendants were 
not liable. Garside v. Proprietors of 
Trent and Mersey Namgatton, 4 T. R. 
682. So where A. JB. C. &jD. agreed to 
carry goods from London to France, and 
there to deposit them in the warehouse of 
held that their liability as carriers 
ceased on the arrival of the goods in 
France, and that A. having paid the 
amount of a loss of the goods, after they 
had been deposited in the warehouse, couht 
not recover contribution from B. C. 8c D. 
In re Webb , 8 Taunt. 443. 

(h) Helsby v. Mean, 5 B. & C. 604. 

(i) Robinson v. Dumnore , 2 B. & P. 

410. * 

{k) Latham Rut leg, R.&M, 13. It 
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be given Jo produce it, and also the way-bill, if the goods were sent by a 
coach. It should also be proved what orders were given at the time, as to 
the carriage of the goods, and place of destination, and what was the written 
direction upon them. 

" Where there is no privity of contract other than arises from ownership, it 
should appear from the evidence that the plaintiff was the owner of the 
goods, for if the vendor of goods deliver, them to the carrier by order of the 
vendee, at whose risk they are sent, the vendor is the mere agent of the 
vendee, and the action should be brought by the latter (l ) ; and if the action 
were brought by the vendor, he would be nonsuited. Where goods were 
shipped and described in the bill of lading to have been shipped by order 
and on account of the consignee, it was held that no property could be 
recognized but that specified in the bill of lading, and as that showed the 
property to be in the consignee, the consignor, who brought the action, was 
nonsuited (m). Where, on the other hand, the bill of lading stated that the 
goods were shipped by the plaintiffs (in England), to be delivered to L. />. 
in Surinam, and freight was to be paid in London, and the plaintiffs were in 
fact the agents of L. D,, who resided abroad, it was held that a sufficient 
privity of contract had been established (w). 

An action for negligence of this nature must be brought against the prin- 
cipal, and not against an agent employed in the conduct of the master’s 
business, although the loss has resulted from the negligence of the latter. 

Where it appeared, in an action against the defendant as a common 
carrier, that lie was the mere driver of the coach, and not the owner, and 
that he had before carried parcels for the plaintiff, and it did not appear 
that in this or any other instance any contract had been made for any 
reward to be paid for conveyance, it was held that the action should have 
been brought against the principal. The loss in this case resulted from the 
negligence of the master through the medium of the servant (o). It would 
have been otherwise if the servant had undertaken to carry for hire on his 
own account, although in fraud of his master (p). So where a parcel carried 
from Bristol to Bath was delivered by the mail-guard to a porter, who 
received a proportion of the porterage, the rest being paid to the proprietors 

does not require a stamp if the carriage where the owner has undertaken to watch 
docs not exceed 20 although the goods his property. Britid v. Dale , 2 M. A W. 
be of greater value. 775. Or where it appears that a consignor 

(£) Dawes v. .Peek, 8 T. R. 330. Dutton does not intend to trust a shipowner with 

V. Solomonson, 3 B. i P. 582. Jacobs v. the custody, as where he is in the habit of 

Nelson , 3 Taunt. 423. Davis v. Janies, sending his own servant in charge of the 

5 Burr. 2680. Moore v. Wilson , 1 T. R. goods, who has the exclusive management 
659. Although the carrier is to be paid of them. Fast India Company v. j Pullen, 

by the vendor. King v. Meredith , 2 2 Str, 690. Where good® are forwarded 

Camp. 6394* And see tit. Goons sold on approval, the consignor should sue. 
ani> DBLivBKBD. But where the con- Swain v. Shephard, 1 Mo. & R. 223. 
signor makes the contract with the car- (m) Dr men v. Hodgson , 2 Camp. 36. 
rier, and is to pay him, he ought to bring A special property is sufficient, as in the 
the action. Davis v. James, 5 Burr. 2680. case of a laundress returning clothes. 

Where the plaintitffe consigned goods ac- Freeman v. Birch, 1N.&M. 420. 

cording to an orddr received, and the party (n) Joseph v. Knox, 3 Camp. 320. 

who ordered them turned out to be a (o) Per Ld. Ellenborougb, Williams v. 

•windier, who got possession of them by Cranston , 2 Starkie’s C. 82. But a stage- 

the carrier’s negligence ; it was held that coachman is responsible for the loss of a 

they might maintain the action, as no pro- parcel which he receives to carry without 

perty had passed to the consignee. Duff reward, if it is lost through gross negli- 
v. Dadd, 3 B. & B. 177* And see Brooke gence on his part. Beauchamp v. Powley , 
v. Pickman , 4 Bing. 218. Middleton v. "1 Mo. Sc R. 38. 

Fowler, l Salk, 289. It is otherwise (/>) Beauchamp v. Powley, 1 Mo. & R. 38. 
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t>f the inn where the eoach stopped, for booking, it was held that the porter ' 
being a mere servant was not liable for the loss (y). 

Where two are jointly interested in a waggon, each is liable for the negli- Parties, 
gence of an agent in conducting it, although by a subordinate arrangement 
between themselves, each undertakes the conduct and management of tlftT 
waggon by his own driver and his own horses, for specified distances (r). 

Where the declaration is in assumpsit , the plaintiff must, as in other cases, 
prove a joint promise, as by proof that all the defendants were proprietors, 
or otherwise ; and it is no ground of nonsuit that there are other partners 
or proprietors who have not been made defendants. 

Where the action is laid in tort , there has been some difference of opinion 
whether, inasmuch as the action is virtually founded upon a contract either 
express or implied, a verdict may be given against one defendant, and in 
favour of another ( s ). But it is now settled, that where the action is 
founded on a misfeasance, a breach of common law duty, it is several in its 
nature, and maintainable against some only of those against whom the 
action is brought (£). 

In a late case where the action was against eleven, as coach-owners, for 
negligence, in consequence of which the coach was overturned and the 
plaintiff injured, and there were two counts, both of which specified a con- 
tract to carry the plaintiff ; and upon the trial the plaintiff proved the 
partnership of all but two, and had a verdict against them, the Court of 
King’s Bench afterwards refused a motion for a new trial, or a nonsuit, 
observing, that the application was contrary to the justice of the case, and 
that as the objection was on the record, the defendants might take it by 
means of a writ of error (w). The judgment was afterwards affirmed. 

Where the declaration (in assumpsit ) alleged that the defendant under- Variance, 
took to carry goods in consideration of certain hire and reward to be paid 
by the plaintiff, the consignor, (and it appeared in evidence that the con- 
signee of the goods had agreed with the plaintiffs to pay for the carriage, it 
was held to be no variance ; for as between the carrier and the plaintiff thfe 
latter was liable (x). 

Where the plaintiff declares in assumpsit in the common form, proof of 
notice to him of special terms of contract contained in a notice by the 
defendant, by which he has limited his responsibility, does not occasion a 
variance ( y ). , r 

A mis-description of the termini in the contract of carriage is fatal {z), 

( q ) Cavenagh v. Such , 1 Price, 328. (u) Wood v. Bretherton, cor. Park, J., 

The coach proprietors in this case had Lancaster Sum. Ash. 1820, 3 B. & B. 54. 
protected themselves by a notice. (x) Moore v. Wilson , 1 T. R. 050. 

(r) Waland v. Elkins , 1 Starkie’s C. (y) Clarke v. Gray , 6 East, 564. 

272. As to their liability for goods sup- (z) Tucker v. Cracklin, 2jjtarkie , s C. 

plied in such a case, see Barton v. Han - 385, cor . Abbott, J. But in Woodward v. 
son , 2 Taunt. 49. Booth , 7 B. & C. 301, where it was 

(s) On the one hand, see Boson v. Sand - averred that the plaintiff delivered to the 

ford, Salk. 440 ; 3 Lev. 258 ; Carth. 58 ; defendant a trunk to be put into a coach 
3 Mod. 321. Powell v. Layton, 2 N, R. at Chester, in the county of Chester, to 

305. Max v. Roberts, 2 N. R. 454. Bud - wit, at, &c., and safely carried to Shrews- 

die v. Wilson , 6 T. R. 369. On the other, bury, and the proof was, that the trunk 

Govett v. Badnidge , 3 East, 62. Dickon was delivered to the defendant at the city * 

v. Clifton, 2 Wils. 319. Coggs ▼. Ber- of Chester (being a county of itself^ but 

nard, 2 Ld. Raym. 909. Weall v. King , within the ambit of the county of Ches- 

12 East, 452._ See tit. Variance. ter), it was held that the variance was not 

(t) Bretherton v. Wood, 3 B. & B. 64 ; material. And see Bedford v. Crwf- 

9 Price, 408 see Ansell v. Waterhouse , well, 1 Mo. & R. 187, where the ter- 

2 Ch. 1. minus a quo being stated to be London, 
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2dly. Delivery. — It is sufficient to prove a delivery either to an agent 
of the defendant’s at the usual place of receipt or to an agent who has 
authority to receive them, driving the coach or waggon on the course of 
conveyance (a). 

If the master of a vessel receive goods at the quay or beach, or send his 
boat for them, the owners* liability commences with such receipt (b). 

8dly. Proof of loss. — The plaintiff having proved the defendant’s receipt 
of goods on a contract to deliver them safely at some other place, it 
seems to be incumbent on the defendant to prove the performance of his 
promise. To support an averment of loss, it is enough for the plaintiff 
to show that the goods in fact have not arrived (if?). 

A promise by a book-keeper to make compensation for the loss of a parcel 
is not binding upon the master, unless he be proved to be a general agent of 
the master for such purposes ( d ). 

Where the plaintiffs shopman stated that he did not know of the delivery 
of the goods, and that they could not have been delivered without his 
knowledge, it was held to be sufficient (e). 

The declarations of a coachman relating to the loss have been held to be 
admissible against the carrier ( f ). 

Proof of the loss of goods by a carrier will not be sufficient to maintain a 
count in trover ( g ) ; but trover lies against a carrier who delivers the goods 
to a wrong person, although by mistake (A). A n d if a carrier refuse to 
deliver goods in his possession to the owner after demand, it will be evidence 
of a conversion ( i ). 

If the plaintiff declare on a loss in negligently carrying, &c., he cannot 
insist on a loss of the goods in the defendant’s warehouse previous to the 
commencement of the carriage (A). 


Ld. Tenterden held, that it was sufficient 
to prove that the coach wont from a part 
of the town usually called London, as 
Piccadilly. 

(a) Gouger v. Jolly , Holt’s C. 317; 
Williams v. Cranston , 2 Starkie’s C. 82. 
Secus , if such delivery were not in the 
ordinary course of business, but for the 
driver’s own gain. Butler v. Baring , 2 
C. & P. 613* The merely leaving gods 
in the yard of an inn where the defendant 
and other carriers put up, is insufficient. 
Selway v. Holloway, 1 Ld. Ray. 46. So, 
if goods be left at a wharf piled up among 
other goods without communication to 
any one there. Buckmore v. Levi, 3 Camp. 
414* The delivery on board ship should 
be to the mate, or other accredited officer. 
Cobham v. Boicne, 5 Esp. C. 43. 

(A) Fragans v. Long, 4 B. & C. 219 ; 
Boys v. Pink , 8 C. & P. 361. 

(c) Tucker v. Cracklin, 2 Starkie’s C. 
385* The delivery must be according to 
the contract, if there be a special contract, 
or according to the course of trade, where 
such a known course exists ; see Golden v. 
Manning, 2 Bl, 916; 3 Wils. 429 ; Stoer 
v. Crowley, 1 M'Clel. & Y. 129. He is 
hound to deliver a parcel at the place to 
which it is directed. Bodenham v. Ben- 
nett, 4 Price 31. Where a parcel was 
directed to <J. Worthy, Exeter and the 


carrier delivered it to one who told him 
he had been sent for it by a person whom 
he did not know, but who was in the 
street, it was held that he was guilty of 
gross negligence, and liable, notwithstand- 
ing the notice of non-liability which had 
been given. Birkett v. WUlan, 2 B. & A. 
356. So where a parcel was delivered to 
the carrier, directed 4 Mr. Parker, Hiyh- 
street, Oxford and after the parcel had 
been refused by Mr. Parker, was delivered 
to a stranger calling himself Parker, whose 
residence was unknown to the carrier. 
Buff v. Budd, 3 B. & B. 177. In gene- 
ral, carriers are bound to carry the goods 
to the residence of the consignee, where- 
ever they are directed. Stoer v. Crowley , 
1 M 4 Clel. &c Y. 129, infra note (/)• 

(d) Olive v. Eames, 2 Starkie’s C. 281. 

(<?) Griffiths v. Lee , 1 C. & P. 110. 

if) Mayhew v. Nelson , 6 C. & P. 68. 

(g) Boss v. Johnson, 5 Burr. 2825. 
Kirkman v. Hargreaves , Lane. Sum* Ass. 
1800, cor . Graham, B. cited in Selwyn’s 
Ni. Pri* tit. Carrirbs. 

(h) Youle v. Harbottle, Peake's C. 49. 
Syeds v. Hay, 4 T* R. 260. Boss v. J ohn - 
son, 5 Burr. 2825 ; Stephenson v. Hart , 
4 Bing. 583. 

(i) Salk. 655. 

(A) Bosk ell v. Waterhouse, 2 Starkie’s 



CARRIERS : PROOF IN DEFENCE. 


287 

By the rules of Hilary. Term, 4 Will. 4, the plea of not guilty operates Proof in 
as a denial of the loss or damage, but not of the receipt of the goods by the defence* 
defendant as a carrier for hire, or of the purpose for which they were 
received. 

The delivery must be according to the contract, if there be a special con- 
tract, or according to the course of trade where a known course exists (/). 

According to the well known rule of law, a carrier is liable for all losses 
and injuries to the goods, .except such as arise from the act of God, or the 
King's enemies (hi); as by lightning, or by a hostile invading force. He 
is liable, therefore, although it appear that the goods were destroyed in con- 
sequence of a casual fire which broke out in a booth at the distance of a 
hundred yards from the place where the defendant had deposited the 
goods to be ready for carriage, although the jury negative any negli- 
gence on the part of the defendant (n) ; so where the goods had been 
carried from A. to J3., where the plaintiff lived, and were accidentally 
burnt in a warehouse there before they had been carted to the plaintiff's 
house, the carriers were held to be liable, although the warehouse " did 
not belong to them, and although they allowed /the profits of cartage 
which they received to another person (o). 

A carrier is- liable, although the plaintiff sends a servant of his own 
with the defendant’s cart to guard the goods, and although he is not a 
common carrier, if he undertakes for the safety of the goods ( p ). So it is 
no defence that the damage was occasioned by the wrongful act or negli- 
gence of a third person (q). This is a rule of policy and convenience in 
order to make carriers more careful ; for if a carrier were to be excused 
where the damage was occasioned by the misconduct or negligence of 
strangers, when he found that to be the case he would give himself no more 
trouble about the goods. He is liable, although the goods were taken by 
robbers, using force which lie could not resist (r). 

C. 401. See also In re Webb, 2 Moore, the perils of the sea, includes a loss from 
500 ; 8 Taunt. 443. the vessels running foul of another. J 9ui- 

( l ) Golden v. Manning , 2 Bl. 910. 3 len v. Fisher , 3 Esp. C. 07. 

Wil8. 429; Stoer v. Crowley, 1 M‘Clel. (o) Hyde v. The Trent Navigation 

6c Y. 129. In the absence of any express Company , 5 T. R. 389. Declaration on a 

contract or usage, a carrier is bound to contract by the owners of a steam-vessel 

deliver the goods at the house of the con- to carry goods from Dublin to London, 

signee. Hyde v. Trent and Mersey Navi - and to deliver the same at the port of 

gation Company , 5 T. R. 389 ; Huff v. London to the plaintiff or his assigns. A 

Buddy 3 B. & B. 182. If it be according to plea, that after the arrival of the vessel at 

the carrier's course of trade that he should London the defendant caused the goods to 

deliver the goods at the consignee's resi- be deposited on a wharf, to remain there 

denoe, he is bound to do so. Golden v. until they could be delivered to the plaintiff. 

Manning , 2 W. B. 916. Where goods are the wharf being a place where goods from 

carried by sea, It seems to be sufficient Dublin were accustomed to be landed, and 

that the captain should deposit them in a fit and proper for such purposes, and that 

place of safety, and give notice to the con- before a reasonable time for delivery had 

signee. Hyde v. Trent and Mersey Navi - elapsed they were destroyed there by fire, 

gation Company , 5 T. R. 398. And see was held to be bad. Qotliffe v. Bourne, 4 

Gotliffe v. Bourne, 4 Bing. N. C. 314. Bing. N. C. 314. 

(m) 1 T. R. 27 ; 5 T. R. 389 ; 2 B. 6c P. ( p ) Robinson v. Dunmore, 2 B. 6c P. 

416; 1 East, 604 ; 3 Esp. C. 127. 416. So, though a man travel in a stage- 

(n) Forward v. Pittard, 1 T. R. 27. coach, and take his portmanteau with him. 

See also Hyde v. The Trent Navigation although he has his eye upon the portman- 

Company, 6 T. R. 389. So of a hoy man. teau, the carrier will be responsible if the 

Bale v. Hall , 1 Wils. 281. He continues portmanteau be lost. Per Chambre, J. 

liable until delivery to the party, and is 2 B. & P. 419. 

not discharged by delivery at a wharf (q) Per Ashurst, J. 3 Esp. C. 131. 

which he uses. Wardell y . Mourillyan , (r) Per Ld. Mansfield, C. J., and Bullef, 

% B*p. C. 693. An exception of losses by J. 3 Esp. C. 131. 
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Loss by the But it is a good defence to show that the goods were sunk in the vessel in 
act of God. which they were sent, in consequence of a sudden squall of wind, or that 
they were thrown overboard to lighten .the vessel, in order to save the 
passengers in a storm (s). ^ 

In order to prove a destruction or loss by the king’s enemies, the goods 
having 'been taken by an armed force, it must be proved that they were 
taken by robbers or pirates (/). 

There is no distinction between a land and water carrier (h); and the 
, rule extends to a wharfinger who conveys goods from a jrharf to vessels in 
his own lighters ( x ). ^ 

Proof of The 'most common defence in actions of this jiaturejs by proof that the 

notice. defendant has limited his common-law responsibility, by /notice to that 
effect to the plaintiff ; for since, in point of law, it is competent to a carrier 
so to limit his liability, if he can show that the plaintiff had previous notice 
of the terms on which the defendant undertook to deal, there is an end of 
his common-law liability, and the notice of those "terms constitutes a special 
and particular contract between the parties (y). 

To establish a defence of this nature, the defendant mult prove, in the 
first place, that the plaintiff 1 had notice of the defendant’s terms. The bur- 
then of proof lies upon the defendant : it is not sufficient to show that he 
has used means to give notice, he must prove that such means have been 
effectual. The most usual evidence to show this is by proof that a notice 
was put up in the office, where goods are received and entered for the pur- 
pose of carriage, in so conspicuous jpl situation that it must (unless he were 
guilty of wilful negligence) have attracted the attention of the plaintiff or 
his agent, for a notice to the agent under such circumstances is notice to the 
plaintiff himself (z). This proof jjpils where the party who delivers the 
goods at the office cannot read (a) ; and where the goods were delivered 
by a porter who admitted that he had frequently been at the defendant’s 
office, and that he had seen a painted board, but did not suppose that it 
contained anything material, and in fact had never read it, it was held, 
that although the board in fact contained a notice of limitation, the 
evidence of notice was insufficient, and that it was incumbent on a party who 
wished to rid himself of his common-law responsibility, to give effectual 

( s ) 1 Roll. Abr. 78. without specifying any particular convey- 

( t ) 1 T, R. 33. 2 Vent. 100. ancc ; qu. whether the consignor can 

(w) 3 Esp. C. 127. A water-carrier im- maintain an action against the office- 

pliedly undertakes that the vessel shall be keeper for the loss of the goods whilst 

tight and fit for the purpose, and is answer- under his charge. Gilbert v. Dale , 5 Ad. 
able for damage arising from leakage, Lyon 6c Ell. 543. 

y* Mills, 5 East, 428. Even although notice (y) Where one of several partners in 

- be given that he will not be answerable for a stage had agreed to carry the parcels of 

any damage unless occasioned by want of the plaintiff gratis, but the co-partners had 

oidinary care in the master or crew of the no knowledge of the agreement, and the 

* vessel. ^Eor a loss by the personal default ordinary notice of non- responsibility was 

of the carrier Is not within the scope of given, it was held that the defendants 

suclra notice. Ib. were not liable for the loss of a parcel, 

(a?) Marring y. Todd , 1 Starkie’s C. 72. where the value exceeded 5?., no notice of 

Rich ▼. Homeland, Cor. J. 330. So also value having been given. JBignold v. 

are the proprietors of stoge-coaclies car- Watei'house, 1 M. & S. 255. 

rylng goods, and owners and musters of ( z ) Notice to the principal in London is 

vessels and hoymen. Wordell v, Mouril - sufficient, though the goods were delivered 

h/au, 2 Esp. C. G93. Morse v. Slue, 2 by his agent to the carrier in the country. 

Lev. (Jp. Goods made to order are deli- Maghew v. Dames, 3B.&C. 601, 

vered by the tradesman at a booking - (a) Davis v. IVilUyt, 2 Starkie’s C. 279. 

Office to he forwarded to the Customer, 



CAKRffiRS : PROOF IN DEFENCE. 289 

notice ( h ). So 5 the ptQof failed where the notice at the office at Chel- 
tenham stated the *dvajrifcage9 6f carriage by the particular waggon in 
large letters," an<y iho notich of non-responsibility in small characters (c), 
although' at the termini of the carrier’s route, notice was given at the offices 
by means of aboard irijs<jribed with large letters. So also where the goods 
are not delivered 4 at the hffice where the noticeis exhibited, but are delivered 
into a cart „sent round to receive goods (r/), or at an intermediate stage 
between the two*pIace§, &om each of which the carrier conveys goods to the 
other, if thereto no fiotice at the place of delivery, although notices arc 
suspended at ttie'two termini ( e ). 

Another usual mode of, proof is by evidence that notice was given by 
means of printed cards, or by advertisements in the public ^newspapers ; 
but this is insufficient, unless it he proved that the plaintiff has seen 
suclLeftrds, or read the newspapers (f). And even then it is a question of 
fact for the jury (</). 

Where it appeared on ^cross-examination of one of the plaintiff’s witnesses, 
that the plaintiff had been in the habit of sending parcels by that convey- 
ance, and that two parcels haft at, different times been lost, and that the 
plaintiff had acquiesced in those losses* desiring tin* witness for the future 
to insure the parcels sent, it was held to be evidence of tin? plaintiff’s know- 
ledge that the defendants limited their responsibility (//). 

In the next place, if the notice he brought home to the plaintiff, it. must 
appear, that in point of law it is sufficient to protect the defendant in the 
particular instance, either///, toto , or pro tavto. This of course is a matter of 
pure legal consideration for the decision of the Court (?*). 


(b) Kerr v. Will an, 2 Starkie’s C. 53, 
cor, Ld. Ellcnhorough,* C. J., and after- 
wards by the Court of K. If. 

(c) Butler v. I/eane, 2 Camp. -lift. 

(d) C lay ton v. Hunt, 3 ('amp. 27. 

(e) (longer v. Jolly, 1 Holt’s C. 317. 

(f) Clayton v. Hunt, J) Camp. 27. As 
to proof of notice in an advertisement, see 
Jenkins v. Wizard, 1 Starkie’s C. 418. 
Beeson v. Holt , 1 Starkie’s (J. 180. Evi- 
dence is requisite to identify B, J who 
gives the notice, with the defendant, and in 
the absence of such evidence, the allegation 
of negligence need not be proved. JMackUn 
v. Waterhouse, 5 lling. 212 it 224, and 2 M. 
& P. 311). It is not sufficient to show that 
the notice was inserted in a paper which 
circulates in the place in which a party 
lives, without sonic proof that he took in 
the newspaper. Proprietors of the Nor- 
wich Navigation v. Theobald, M. & M. 
153. See lloydell v. Drummond, 1 1 East, 
144, n. An advertisement in the Gazette 
is not per se receivable for this purpose, 
for although a party might be expected to 
look into the Gazette for notices of disso- 
lution of partnership, he could not* he ex- 
pected to do so for notice by carriers, 
Munn v. Baker, 2 Starkie’s C. 255. 

(l g ) Rowley v. Home, 3 Bingh. 2, It 
#vas proved that the plaintiff had takeh in, 
for three yefcrs, a weekly newspaper, in 
which the defendant restrictive notice 
had been always advertised, and the jury, 
notwithstanding, found a verdict for the 

VOL. II. 


plaintiff, the Court of Common Pleas 
thought the verdict perfectly right, and 
tliut. it could not ho intended that a party 
read all the contents of uuy newspaper he 
might chance to take in. They said that 
carriers who wished, by means of notice, to 
divest themselves of a common law respon- 
sibility, were bound to fix upon their em- 
ployers a knowledge of such notice, and 
that they might easily do so by delivering 
to every person, who brought a parcel for 
conveyance, a printed paper containing 
the notice; and a new trial was refused, 

( h ) Haskell v. Waterhouse, cor. Abbott, 
L. C. J. 2 .Starkie’s C. 401 . Thte defendant 
may show that when other parcels were 
delivered to him by the plaintiff, a ticket 
was delivered containing the notice. Ala- 
hew v. Names, 3 B. & C. 003. 

(/) Where the notice was, “ that cash, 
plate, jewels, &c. will not be accounted for, 
if lost, of more than 5/. value, unless en- 
tered as such, and a penny insurance paid 
for each pound value:” the Court held that 
the defendants were not liable to any ex- 
tent, the parcel (containing light guineas) 
not having been entered and paid for as 
valuable ( Clay v. Willan , 1 11. B. 298). 
Where the notice was, that the pro- 
prietors of coaches transacting business at 
this office will not be accountable for ’any 
passenger’s luggage, money, &c. or any 
package whatsoever, if lost or damaged, 
above tb£ value of 5/., unless insured and 
paid fthr at the time of delivery;** it was 

* U 
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Where a carrier affixes one notice to his counting-house, and delivers 
another to the party, he is bound by that which is the least beneficial to 
himself (A). So if he circulate hand-bills, limiting his liability, he cannot 
further restrain it by evidence of a notice upon a board in his office (l). 

Where the plaintiff declared in assumpsit for not safely carrying, and the 
defendant proved a notice to the plaintiff, couched in the usual form, it 
was held that the plaintiff could not (as the declaration was framed, at all 
events), insist that the loss was not protected by the notice; the goods 
having been stolen from the defendant’s warehouse before the carriage of 
the goods commenced, the plaintiff ought for that purpose to have charged 
the defendants as warehousemen, and not as carriers ( m ). 

A party, after notice that the carrier will not be responsible for goods of 
above a specified value, unless they be entered and paid for according to 
their value, cannot recover in respect of goods of greater value which have 
not been so entered and paid for ; for the notice throws upon him the duty 
of communicating the value, and the concealment is a fraud on the carrier, 
both because it deprives him of the compensation for which he has a right 
to stipulate, and also because it precludes him from exercising a degree of 
vigilance and caution proportioned tt> the increased risk^n). The proof of 


held that the plaintiff having delivered 
goods of a grcuter value than 5/. without 
insuring or paying for them when deli- 
vered, could not recover even to the amount 
of 5 /. Nicholson v. Willan, 5 East, 507. 
See also Izett v. Mountain , 4 East, 371 ; 
where the notice was nearly in the same 
terms. 

In Beck v. Evans, 16 East, 244, where 
the proprietors of a public waggon gave 
notice that they would not be answerable 
for cash, bank-notes, writings, jewels, plate, 
watches, lace, silk hose, wool, muslins, 
china, glass, paintings, or any other goods 
of what nature or kind soever, above the 
value of 5/., if lost, stolen, or damaged ; it 
was held that the notice did not extend to 
goods of large bulk and known quality, 
where the value must be obvious, such as 
a large cask of brandy. There was, how- 
ever, in the above case, proof of gross neg- 
ligeuce. Bayley, J. doubted whether the 
words of the contract extended to a case of 
gross negligence. 

Where a carrier by water had given no- 
tice that he would not be answerable for 
any damage , unless occasioned by want of 
ordinary care in the master or crew of the 
vessel, in which case he would pay 10 per 
cent, on the damage, so as the whole did 
not exceed the value of the vessel and 
freight, it was held that he was answerable 
for a damage arising from a leakage, on 
the ground that it was a personal default 
in the carrier himself in not providing a 
sufficient vessel, and that the loss was not 
within the Bcope of the notice. Lyon v. 
Metis, 5 East, 428. 

C., one of several coach-proprietors, in 
consideration of a favour conferred upon 
himself, undertook that he and hi* partners 
would carry the plaintiff’s own family 


and private parcels free of expense, and 
they were so carried for two years, and 
the word “ banking,” which was usually 
written upon the parcels, wa9 omitted on 
the suggestion of C ., and the word " car- 
rier” written in its place, to which C. or 
his son usually added the word “ free ; 99 
there was no evidence that the other pro* 
prietors (partners with C.) had notice of 
this agreement. The defendants had given 
notice that they would not be liable for any 
parcels of above the value of 51., unless 
entered and paid for, &c. A parcel of the 
plaintiff’s, delivered under these circum- 
stances, of considerable value, having been 
lost, it was held that the plaintiff was not 
entitled to recover against the partners. 
For even where the carrier under such cir- 
cumstances undertakes to carry without 
reward, notice of value ought to be given, 
in order to point his attention to the par- 
ticular goods; he does not dispense with 
notice in toto, but only with payment; 
also, because there was no notice to the 
other partners ; and notice to one partner 
is not notice to all, unless the transaction 
be bond fide. There was no consideration 
between the plaintiff and the other part- 
ners, and therefore no contract. Bignold 
v. Waterhouse, 1 M. & S. 255. A notice 
from the proprietors of a coach going from 
A. to B. extends to the return-journey; 
but it must be proved that the part)* send- 
ing on the return-journey knew that the 
coach was one that started from it. Riley 
v. Home , 5 Bing. 227, and 2 M. & P. 
333 

(*) Munnv. Baker ,2 Starkie’s C. 255. 

(l) Cobden v. Bolton, 2 Cpmp. 108. 

(m) Roskell v. Waterhouse, 2 Starkie’s 

C. 4431. 

(n) And in such a case the owner can- 
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misfeasance in such case would of course be incumbent on the plMntiff(e)« 
Notwithstanding this the carrier will still be liable for any actual misfea- 
sance, or even for gross negligence, through which the goods are destroyed 
or lost(/>); for this is a substantive wrong, independently of the contract, 
in respect of which the plaintiff would be entitled to recover on a declara- 
tion stating, that having delivered the goods to the plaintiff for one purpose 
he had converted them to another. And where the concealment is not 
the cause of non-performance, the contract is not so wholly avoided but 
that the plaintiff in such a case may still sue on the contract, notwith- 
standing the fraud ; and thus, proof of a direct misfeasance or gross negli- 
gence is in effect an answer to proof of notice. The question of gross 
negligence is usually a question for the jury (q). The defendant was hold 
to be liable, notwithstanding such notice, where bis agent knew that a oust 
of brandy was leaking fast in the course of the carriage, and yet took no 
pains to stop it(r). 


not recover even to the amount of the 
value specified, as the minimum for which 
no extra price is payable. Hai'ris v. Pack- 
wood, 3 Taunt. 264. 

(o) Marsh v. Home, 5 B. & C. 327. 

( p ) Conditions of this nature were intro- 
duced for the purpose of protecting carriers 
against extraordinary events, and not to 
exempt them from due and ordinary care. 
Per Wood, B., 4 Price, 34; and sec the 
cases cited, note (r). 

(q) Heck v. j Evans, 16 East. 244. Huff 
v. Buddy 3 B. &. B. 177 ; 6 Moore, 461). 
Batson v Donovan ,4 B. & A. 21. 

(r) Beck v. 1 Evans, 16 East,244 ; supra, 
290. In the case of Batson v. Donovan , 
4 B. & A. 21, the plaintiffs, after notice by 
the carrier, delivered a parcel of bank 
notes to a large amount to the carrier, with- 
out informing him of its contents ; the 
coach in which the parcel was conveyed 
was left at midnight in the middle of a 
very large street with a porter, who was 
ordered to watch it ; during this time the 
parcel was stolen. The Court held that it 
had been properly left to the jury to say, 
first, whether the plaintiffs had been guilty 
of any unfair concealment of the value of 
the property ; secondly, whether the car- 
rier had been guilty of gross negligence. 
The jury found for the defendants, and the 
Court of King’s Bench on a special case 
refused a new trial. Best, J. dissentient. 
So in Duff v. Buddy 3 B. & B. 177, where a 
parcel directed to a particular place had 
been mia-delivered, it was left to the jury 
to say, whether the defendants had been 
guilty of gross negligence ; and It was held, 
that the usual carrier's notice, and a sub- 
sequent correspondence with the carrier, 
with a view to detect and punish the fraud 
by which he had been misled, did no 
amount to a bar or waver of the action. S 
also, where goods sent to A. and B. to he 
carried by a *mail*coacb, were taken out 
and left to he forwarded by a coach, of 
which JEL alone was the proprietor, and 
were lost; Garnett v. Willan, 6 B. &. A* 


53 ; for this was not a loss within the terms 
of the notice, but a consequence of a wrong- 
ful act, by which the defendants devested 
themselves of the charge which they had 
undertaken. So in Stent v. Fagg, 5 13. & 
A. 342, where a parcel of notes packed in 
brown paper was sent without any com- 
munication as to vuhie, hi he conveyed by 
the mail, but was forwarded by a light 
coach, from which it was stolen ; where 
the jury found that the risk had been in- 
creased by altering the mode of conveyance 
contracted for. Note, that this case was 
distinguished from that of Batson v. Dono- 
van, 4 B. & A. 21 ; for it was not merely the 
case of a negligent performance of a con- 
tract, but a refusal to perform it alto- 
gether. It is to be observed, that the 
effect of giving notice to throw the obliga- 
tion of giving information as to the value 
of the subject-matter upon the owner, 
whereas where no notice is given, the duty 
of making inquiry with a view to claim a 
remuneration adequate to the risk is in- 
cumbent on the carrier; and where the 
owner having such notice, conceals the 
value, he is not, in the absence of misfea- 
sance or of gross negligence, entitled to re- 
cover. Sec the observations of the Court 
in Batson v. Donovan , 4 B. & A. 21 . For 
the concealment of the Teal value in such 
a case is as much a fraud on the carrier, as 
if the owner had used an active artifice for 
the purpose of deceit, as in Gibbon v. 
Payntony 4 Burr. 2298; where a person 
knowing that the carrier had given notice 
that he would not be responsible formoney, 
sent money hid in bay, in an old nail bag, 
without disclosing the contents. The ge- 
neral principle applies u ex dolo malo turn 
oritur actio.* 9 A carrier is in the situation 
of an insurer, and concealment of that 
which will enhance the risk discharges the 
insurer. See also Harris v. Pack wood, 3 
Taunt. 266. Where, Lawrence, J., ob- 
served, “ that there was nothing unreason- 
able in a carrier requiring a greater sum 
when he carried goods of greater value, for 
u 2 
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A parcel of bank-notes had been sent by a coach from Hereford to 
Brecon, and their value was known to the agent of the defendants ; on the 
arrival of the coach at Brecon, the book-keeper, who usually unloaded the 
coach, received the way-bill in which the parcel was entered, but sup- 
posing that the coachman had the parcel about his person, did not ask him 
about it, or look for it in the coach, in the back seat of which the parcel 
had been deposited ; it was left to the jury to say whether the defendants 
had not been guilty of gross negligence, the jury found for the plaintiffs, 
and the Court of Exchequer afterwards held, that in such a case a notice of 
non-liability, which the defendants had given, did not protect them 00* 

Where the defendant’s agent, in the course of delivering out parcels in 
London, carried in a cart, left the cart in the street, and the plaintiff’s parcel 
was stolen out in his absence, the jury found it to be gross negligence in the 
defendant (t). 

Where the owner of vessels navigating from A. to C., gave notice that he 
would not be answerable for losses, received goods at A . to be carried to 
an intermediate place, and instead of delivering them at B., took them 
on towards C., and before their arrival at C the goods were sunk, without 
any want of care in the master, it was held that the defendant, who ought 
to have delivered the goods at B ., was liable to the full amount (m). 

Where a box was sent from London directed to ‘ J. W Exeter, and was 
delivered at the coach-office in Exeter on a Sunday evening, to a stranger, 
who said that he had been employed by a man in the street to call for W. 9 s 
box, it was held that there was sufficient evidence of gross negligence to go 
to a jury (#). 

Evidence may also be given, in answer to proof of notice, to show that 
in the particular case the defendant waived or dispensed with the entry 
or payment according to value. 

Where the defendant’s agent was informed of the nature and value of the 
article, and told to charge what he pleased for it, it was held that the 
defendant was answerable for the loss, notwithstanding the notice in the 
usual form, on the ground that the payment on delivery had been dis- 
pensed with ( y ). But the usual notice will exempt the carrier from liability, 
notwithstanding the bulk of the package, unless the nature of the goods 
be known to the carrier, and is such that the value of the goods must neces- 
sarily exceed the value specified in the notice (z). And even where it was 
proved that the defendant’s book-keeper knew the value of the parcel (con- 


he was to be paid not only for his labour 

in carrying, but for the risk he runs/’ See 

also Clark v. Gray, 6 East, 564 ; Izett v. 
Mountain, 4 Ea9t,371. As the owners in 
each cases, by their misconduct, deprive 
the carriers of the compensation which 
they ought to receive, and withhold that 
information which would reasonably render 
a greater degree of caution necessary, they 
are not entitled to recover. But though 
in such cases a plaintiff is not entitled to 
recover for a mere breach of contract, still 
the defendant is liable for a misfeasance, 
where he acts in direct contravention of 
the contract; as in EUia v. Turner, 8 T. 
R. 531; Beck v. Evans, 16 East, 244; 
Bvrkett v. WUlan, 2 B. & A. 356 ; Bo- 
den ham v. Bennett , 4 Price, 31. It seems 


that in some cases the plaintiff may still 

declare in assumpsit, although he may 
declare on the misfeasance. See the ob- 
servations ofHolroyd, J. in Sleat v. Fagg, 
5 B. & A. 349. 

(*) Bodenham v. Bennett , 4 Price, 91. 
See also Tyly v. Morris , Carth. 485. 
Gibbon v. Paynton, 4 Burr. 2298; 3 
Taunt 264. 

(0 Smith v. Home, Holt’s C. 643 ; 2 
Moore, 18; 8 Taunt. 144. 

(u) Ellis v. Turner, % T. R. 531. 

(a?) Birkett v. WUlan 2 B. Sc A. 356. 
The defendants had proved the usual notice. 

(y) Wilson v. Freeman, ^Camp. 527 f 
and see Vent 288. 

(«) Down v. Fromont , 4 Camp. 40; and 
see Thorogood v. Marsh , 1 Gow. 105. 



NEGLIGENCE. 


293 

taining 200 guineas), but nothing was said to him as to the uontents or 
value, and the parcel was lost, it was held that mere knowledge of the value 
did not defeat the notice of non-liability ( a ). 

The defendant may also in this; as in other cases, set up fraud on the part 
of the plaintiff, as an answer to the action. Thus, where the plaintiff at W. 
apprehending, from the disturbed state of the country, that his corn was in 
danger of being seized by a mob, after having written to the defendant, a 
carrier by water, to send a private boat, stopped a boat of the defendant, 
passing from 72. to 7?., which was not one of the boats employed in carrying 
goods from W. to 7?., and, without communicating the circumstances to the 
boatmen, prevailed upon them to take the goods on board, and the corn 
was seized by the rioters, and lost ; it was held, principally on the ground 
of fraud apparent in the transaction, the circumstances andT urgency of the 
case not having been communicated to the boatmen, that the plaintiff was 
not entitled to recover ( b ). 

Where the plaintiff, a passenger by the defendants’ coach, having received 
a parcel of value from a friend, to be booked and conveyed by the same 
coach, and instead of doing so, places it in his own bag, which is subse- 
quently lost ; being a wrong doer towards the defendants, the loss is impu- 
table to his own misfeasance, and he cannot sue them for the value (c). 

Where, on the delivery of a box to the carrier, he asked what wa9 in it, 
and the owner answered u a book and tobacco,” as in fact so there was, but 
there wa9 also 100 /. besides, and the carrier was robbed, Itolle, C. J., is 
reported to have held at Nisi Prius , that the defendant was answerable, for 
the other was not bound to tell him all the particulars in the box, and it 
was the business of the carrier to have made a special acceptance (d). But 
where a carrier received two bags of money sealed up, and was told that 
they contained 200/., and a receipt was given, charging 10 s. per cent, for 
carriage and risk, and the bags, of which the carrier was robbed, contained 
400/., it was held that the plaintiff could not recover more than 200 /. (c). ; 
and it may be doubted whether the defendant would now be considered as 
liable even to that extent, and whether the whole contract would not be 
considered as avoided by the fraud ( f ). 

The defendant may also show in defence that the loss has resulted from 
the improper and negligent manner in which the goods have been packed 
or delivered by the plaintiff. Where a carrier gave a receipt for a dog, which 
was afterwards lost, it was held to be no defence that the dog had not been 
delivered in a state of security, there being no collar about his neck, but 
only a cord. Lord Ellenborough ruled, that after a complete delivery to 
the defendant, the property remained at his risk, and he was bound to use 


(a) Levi v. Waterhouse, 1 Price 280. 
Marsh y. Home , 5 B. & C. 322. Neither 
will the fact, that the defendants have 
made allowance for damage on former oc- 
casions, without inquiring into the cause of 
such damage. Evans v. Soule , 2 M. & 
S. 1. 

(5) Edwards v. Sherratt , 1 East, 604. 
It was left by Rookc, J. to the jury to say 
whether the goods were put on board ac- 
cording to tbe usual course of dealing with 
a common carrier ; the Court held that the 
direction was proper, and that it was in 
effect a question whether the boatman 


acted under the proper authority of his 
employer when he took the corn on hoard, 
(c) Miles v. Astle , 6 Bing. 743, 

(rf) 1 Bac.Ab. 656; and see Mayhew v. 
Eames, 1 C. & P. 550. 

(e) B. N. P. 71 ; 1 Bac. Ab. 340. 

(f) Where the plaintiff adopts a dis- 
guise for his parcel, calculated to prevent 
the carrier from taking any particular care 
of it, and so as not to give due information 
or protection to him, he cannot recover. 
Bradley v, Waterhouse, 1 M. & M. 164.. 

u 3 
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proper mepns for securing it ( g ) If the defendant insist that the contract 
was void for illegality, it lies on him to prove it; for illegality will not be 
presumed (A). 

The responsibility of carriers of goods is further limited by the provisions 
Of the statute 11 G. 4, and 1 W. 4, c. 68, s. 1 (t). 


(g) Stuart v. Crawley , 2 Startle's C. 
823. 

(A) Sissons v. Dixon, 6B.&C, 758 ; 
where the illegality insisted on was, that 
the goods had not been entered at the 
custom-house. But a carrier may show, in 
defence to an action of trover, that he deli- 
vered the goods to one who had a legal 
right to the cust<yly of them ; as that he 
delivered the clothes of a female minor, 
who had eloped, to her guardian. Barker 
v. Taylor, 1 C. & P 101. Where the par- 
cel contained bank-notes, stamps, and a 
letter , it was held that the feet that the 
letter accompanied the stamps was primA 
facie evidence that it related to them, so 
ns to bring the case within the stat. 42 
G. 3, c. 81, s. 6. Bennett v. Clough , 1 B. 
& A. 401. 

( i ) By that stat. no mail-contractor, 
stage-coach proprietor, or other common 
currier by land for hire, shall be liable for 
the loss of, or injury to, any article or 
articles, or property, of the descriptions 
following ; (that is to say), gold or silver 
coin of this realm or of any foreign state, 
or any gold or silver in a manufactured or 
unmanufactured state, or any precious 
stones, jewellery, watches, clocks, or time- 
pieces of any description; trinkets, bills, 
notes of the Governor and Company of the 
Banks of England, Scotland, or Ireland 
respectively, or of any other bank in Great 
Britain or Ireland ; orders, notes, or secu- 
rities for payment of money, English or 
foreign; stumps, maps, writings, title- 
deeds, paintings, engravings, pictures, gold 
or silver plate, or plated articles; glass, 
china, silks in a manufactured or un- 
manufactured state, and whether wrought 
up or not wrought up with other mate- 
rials ; furs or lace, or any of them, con- 
tained in any parcel or package which 
shall have been delivered either to be car- 
ried for hire or to accompany the person of 
any passenger in any mail or s-tage-coach, 
or other public conveyance, when the value 
of such article or articles, or property 
aforesaid, contained in such parcel or pack- 
age, shall exceed the sum of 10/., unless, 
at the time of the delivery thereof at the 

office, warehouse, or receiving-house of 

such mail-contractor, stage-coach proprie- 
tor, or other common carrier, or to his, 
her, or their book-keeper, coachman, or 
other servant, for the purpose of being 
carried or of accompanying the person of 
any passenger as aforesaid, the value and 
nature of such article or articles, or pro- 
perty, shall have been declared by the 
person or persons sending or delivering 
the same, and such increased charge as 


hereinafter mentioned, or an engagement 
to pay the same, be accepted by the per- 
son receiving such parcel or package. 

Section 2. When any parcel or package, 
containing any of the articles above speci- 
fied, shall «be so delivered, and its value and 
contents declared as aforesaid, and such 
value shall exceed the sum of 10/., it shall 
be lawful for such common carrier, Ac. to 
demand an increased rate of charge, to be 
notified by some notice affixed in legible 
characters in some public part of the office, 
&c. stating the increased rates of charges 
required to be paid as a compensation for 
the greater risk and care to be taken for 
the safe conveyance of Buch valuable ar- 
ticles ; and all persons shall be bound by 
such notice, without further proof of know- 
ledge. 

Section 3. When the value shall have 
been so declared, and the increased rate of 
charge paid, or an engagement accepted 
for the same, the person receiving such in- 
creased rate of charge or accepting such 
agreement shall, if required, sign a receipt 
for such package or parcel, acknowledging 
the same to have been insured, such re- 
ceipt not to be liable to any stamp-duty ; 
and if such receipt shall not be given when 
required, or such notice as aforesaid shall 
not have been affixed, such common car- 
rier, &c. shall not be entitled to any benefit 
under this Act, hut shall be liable as at 
common law, and to refund the increased 
rate of charge. 

Section 4. From and after the 1st day 
of September then next, no public notice 
heretofore or -hereafter made shall be 
deemed to limit or affect the liability at 
common law of any such common carriers 
as aforesaid, in respect of any goods to be 
carried by them, but that all such common 
carriers shall, after the said 1st day of Sep- 
tember, be liable, as at common law, to an- 
swer for the loss of, or any injury to, any 
goods in respect whereof they may not be 
entitled to the benefit of this Act, any 
notice by them made contrary thereto or 
limiting such liability notwithstanding. 

Section 5. For the purposes of this Act, 
every office, warehouse, or receiving-house 

appointed by such common carrier as afore- 
said for receiving parcels shall be deemed 
the receiving-house, &c< of such common 
carrier ; any one of such common carriers 
may be sued, and no action shall abate 
for want of joining any co-partner. 

Section 6. No special contract between* 
any such common carriers ana other par- 
ties shall be affected by this Act. 

Section 7. Where any parcel shall be 



CARRIERS : COACH-OWNERS, 


80 ft 


In an action against a coach-owner for an injury sustained by ajpasseng er, Carriers of 
the plaintiff must prove, not only the usual engagement to carry him, by persons* 
proof that he has taken his place, &c. ( k ), but must prove negligence ; for 
coach-owners do not insure the persons of passengers against accidental 
injuries (7). But upon general principles, the owners of mail and other 
coaches are liable for injuries occasioned by the negligence of their 
agents ( m ). The liability continues till the passengers are safely set down* 
though beyond the place of destination (n). The breaking down or over- 
turning of a stage-coach is primd, facie evidence of negligence (o). Where 
the road was such as to require an extraordinary degree of caution on the 


delivered at any such office, and the value 
and contents declared as aforesaid, and in- 
creased rate of charges paid, and such 
parcel shall have been lost, the party en- 
titled to recover damages iu respect of 
such loss shall also be entitled to recover 
back such increased charges so paid as 
aforesaid. 

Section 8. That nothing in this Act shull 
be deemed to protect such common carriers 
from liability for loss arising from the 
felonious acts of any servant, nor to pro- 
tect any such servant from liability for 
loss occasioned by their own neglect. 

Section 9. Such common carriers shall 
not be concluded as to the value of any 
such parcel by the value so declared as 
aforesaid, but shall be entitled to require 
from the party suing proof of the value, 
by ordinary legal evidence, and shall be 
liable to such damages only as shall be 
so proved as aforesaid, not exceeding the 
declared value, together with the increased 
charges. 

Section 10. That in all actions brought 
against such common carriers for loss, &c., 
whether the value of such goods shall 
have been declared or not, the defendants 
may pay money into court, as in any other 
action. 

The Act extends to all articles com- 
prised within Section 1, although not 
within the terms of the preamble, viz. an 
article of great value in small compass. 
A looking-glass of above 107. value was 
packed up and sent to be carried from the 
carrier’s office in London to the house of 
S. near Lymington. A notice pursuant 
to the statute was fixed up in the office. 
The words, “ plate-glass,” “ looking-glass,” 
“ keep this edge upwards,” were written 
on the case, bat no declaration was made 
of the nature and value of the article, and 
no increased rate of carriage paid. The 

parcel was conveyed from Lymington to 
the place of its ultimate destination on 
a brewer’s truck, that being the usual 
mode in which parcels were conveyed in 
that part of the country. When the glass 
was unpacked it was found to be broken. 

» It was held that the carrier was not liable 
for the danfhge occasioned by the breaking 
of the glass. Owen v. Burnett , 2C.&M. 
363; 4 Tyr. 138, S. C. The plaintiff sent 
a parcel, directed to one in London, to the 


postmaster of Bradford, to be forwarded to 
M. The postmaster received 2 d. to book 
the parcel, and sent it by a mail-cart to 
the King’s Arms inn at M. He was ac- 
customed so to take in parcels for the 
mail-curt. The innkeeper at M. booked 
the parcel for London, charging 2 d. as 
" booking” for his trouble, and also charge 
ing on the parcel the demand for* carriage 
from Bradford, which he had paid. lie 
forwarded the parcel by a mail-coach, of 
which the defendants were proprietors, to 
London. Several coaches used to stop 
at the King’s Arms ; the mail pulled np 
there, but did not change horses. The inn- 
keeper had no express authority from the 
defendants to take in parcels, and used his 
discretion in sending them by mail or any 
other coach. No regular booking-office 
was kept at the King’s Arms. The parcel 
was lost, and it was held, first, that for 
the purpose of taking in the above parcel, 
the King’s Arms was a receiving-house of 
the defendants, within the stat. 11 O. 4 & 
1 W. 4, c. 68 ; secondly, that the plaintiff 
might properly sue the defendants on a 
contract to carry from M. to London* 
Syms v. Chaplin, 6 Ad. & Ell. 634, 

Value, — The notification as to the value 
must be express. Boys v. Pinks , 8C.&P. 
361. 

Shall have been declared. — A defence 
that no notice was affixed at the receiving- 
house pursuant to the statute, must be 
specially pleaded. Syms v. Chaplin , 5 Ad. 
& E1L 634. 

On a plea that the property was not de- 
livered at a receiving-house, but to the 
defendant’s servant, and that the plaintiff 
did not at the time of delivery declare the 
value, &c., replication de injuria, and ver- 
dict for the plaintiff, it is no ground for a 
new trial that no notice was affixed. Ibid* 

(A) See the observations, supra , as to 

the contract. 

(l) Aston v. Heaven , 2 Esp. C* 633. 
Christie v. Griggs , 2 Camp. 79. 

(m) White v. Boulton and others, 
Peake’s C. 81. Brucker v. Frdmont, 6 
T. R. 659; 2 Salk. 441. Michael V. At* 
lestree, 2 Lev. 172. 

(n) Dudley v. Smith , 1 Camp. 167. 

( 0 ) Christie v. Griggs , 2 Camp. 70. 

346, note (m) j see also DudUtfv. Smith, 
1 Cainp. 167. 

U 4 
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Carrier* of part of the, passengers, a driver was held to have been guilty of negligence 
persons. fa no t waning them of the full extent of the danger (p). Evidence that the 
coach at the time of the overturning was carrying a greater number of pas- 
sengers than are allowed by the Act of Parliament (9), has been held to be 
conclusive to show that the accident arose from the overloading of the 
coach (r) ; on the other hand, if it appear that a coach is loaded with more 
passengers than its construction will bear, it is no excuse that the number 
did not exceed the statutory allowance (s). If the driver of a coach may 
adopt either of two courses, one of which is safe and the other hazardous, 
and he elects the latter, he is responsible for the 'mischief which ensues (f). 

If through the default of a coach-proprietor in neglecting to provide 
proper means of conveyance, a passenger be placed in so perilous a situation 
as to render it prudent for him to leap from the coach, and in consequence 
hfs leg be broken, the proprietor will be responsible in damages, although 
the coach was not actually overturned (u). It is no defence that the con- 
tract was for travelling on a Sunday (, x ). A party who pays his whole fare 
is entitled to take his seat at any stage of the journey Qy); secus, if he pay a 
deposit-only (z). A postmaster is not compellable to let a chaise, hut if he 
do so, and the passenger take his seat, the postmaster is bound to proceed 
if the fare be tendered ( a ). 

CASE, ACTION ON. 

Previously to the new rules of pleading, the whole of the material 
allegations on the record were put in issue by the plea of not guilty. The 
new rules of II. T. 4 Will. 4, have, in ordinary cases, made great altera- 
tion in this respect, and the proofs now requisite on the part, as well of the 
plaintiff as the defendant, are regulated by the form of pleading and the 

(p) Christie v. Griggs , 2 Camp. 70. As sary, and expense was consequently in- 
where the coach, before it reached its usual eurred. The learned Judge directed tho 
destination, liud to pass under a low gate- jury to find for the plaintiffs, if they were of 
way, ami it was scarcely practicable for a opinion that the injury was occasioned by 
passenger on the roof of the coach to pass the negligence of the defendant. The jury 
* without injury, and the coachman merely found for the plaintiff, and stated that they 
informed the passenger that the passage so found on account of the improper con- 

was very awkward. See also Dudley v. struction of the coach, and of the luggage 

Smith , 1 Camp. 107. being on the seat. It was held that the 

(</) 50 G. 0, c\ 48, s. 2. case was properly submitted to the jury, 

(r) Israel v. Clarke , 4 Esp. C. 250. and that the facts found specially by them 

s) Ibid. amounted to negligence in the defendant ; 

t) May hew v. Boyce % 1 Starkie’s O. also, that the inconvenience suffered and 

4 4^3. ™ expense incurred by the plaintiff in the 

(u) Jones v. Boyce , Ibid. 403. In an county of W. was material evidence of a 
aetioff against a coach proprietor for neg- matter in issue arising there, within the 

llgence. it appeared that the coach tra- meaning of the undertaking given by the 

veiled from the couuty of O. to the county plaintiff, in answer to motion to change 

of w;, that tile plaintiff became an outside the venue. Curtis and W\fe v. JDrink- 

passenger fbr lure, that there was luggage water , 2 B. & Ad. 160. 

on the roof of the coach, and no iron rail- (x) Sandiman v. Breach , 7 B. & C. 96. 
ing between the luggage and the passen- Under the stat. 3 Car. 1, c. 1, and 20 Car. 
gers, and that the plaintiff being seated 2, c. 7. But the driver of a stage van is 
with her back to th&Jgggage, was by a a common carrier, and subject to penalties 
sadden jolt thrown from the coach, and for travelling on a Sunday. B. v. Middle- 

h*r leg wfts thereby broken in the county ton, 3 B. & C. 164; 4 D. & It. 824. 

of O,, where she remained some time to be (y) Kcr v. Mountain, 1 Esg. C. 27. 

cuffed,* but before she was "fully recovered (z) Ibid . 

she removed tb the county of W., where (a) MasHter v. Cooper , 4 Esp. C. 200. 

further medical attendance become neces- 


Effect of 
the new 
rules. 
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issues taken. As the new rales affect only the mode of making tlya defence, New rules.' 
leaving the proof of material facts put in issue as before, and, Indeed, still 
allow the plea of the^sgeneral issue as before, where it is given by a parti- 
cular statute (ft), the proofs will be stated as before, subject to the observa- 
tion, that their materiality must depend on the issue taken. 

For the proofs in particular actions of this class, see the different heads 
Carriers. — Criminal Conversation, — False Representation. — Dis- 
turbance. — Libel and Slander. — Lights. — Malicious Arrests and 
Prosecutions. — N egligence. — N uisance. — Reversion. — Seduction. 

— Sheriff. — Trover. — Watercourse.— Way. 

The proof of the different averments essential to support an action on the 
case in tort, and the necessity of the correspondence of such proofs with the 
allegations upon the record, are severally considered under the respective 
appropriate titles, and under the general head of Variance. 

Some points will now be considered which are particularly applicable to Parties, 
the present form of action. 

The action must in general be brought by the party whose person or pro- Plaintiffs, 
perty lias sustained the injury complained of. Thus the vendor of goods 
cannot maintain an action for their loss against the carrier, where the pro- 
perty lias vested in the vendee by the delivery to the carrier on his 
behalf (c). So where A. chartered the whole of the defendant’s ship, the 
defendant agreeing to receive a full cargo, and to deliver the same to 
A . or his assigns, and the plaintiff, to whose order the goods were consigned, 
brought an action against the defendant for negligence in stowing the 
goods, and it appeared that the plaintiff was the mere agent of A ., he waa 
nonsuited (<i). 

If it appear that some of the plaintiffs are not entitled to support the 
action, it will be a ground of nonsuit ; they must recover, if at all, in respect 
of a general joint damage, for the Courts will not take cognizance of sepa- 
rate and distinct injuries in one and the same action (c). The plaintiff’s 
must therefore prove a joint cause of action, such as damage done to joint 
property^); joint slander of the plaintiffs in their trade or business (g)\ 
and two persons may join, although their interests be several, if the injury 
complained of were a joint damage to both (ft); • Where the damage is laid 
as a joint damage to several plaintiff’s, and appear in evidence to be a sepa^* 
rate damage to some of them only, they must be nonsuited ; as, where the 
declaration alleged a slander of the plaintiffs in their joint trade, and it 
appeared in evidence that the words were addressed personally to one 
only (£)• 

It is a general rule, that in actions of tort one defendanfcmay be acquitted jbefcndaats. 
and another found guilty, torts being several in their nature (ft); where, 
however, the action is virtually founded upon a breach of contract, doubts 


(ft) The intention to rely on the statute, 
under the general issue, must be notified 
by inserting the words u By statute ” in 
the margin of the plea. 

(<?) Supra , tit. Carrier. 

(d) Moores v. Hopper , 2 N. R. 411. 

(e) 1 Saund. 201, g*; Bac. Ab. Action, 
«[€.]; 2 Saund. 110, n.2; 2 Wils. 428; 
8 Lev. 802. ® 

(/) If one tenant in common only be 
sued in trespass, trover or case, for any- 
thing concerning the land held in common, 


the defendant may plead the tenancy in 
common in abatement. 2 Saund. 201, <2. 
(g) 3 B. & P. 160; 2 East, 420. 

(ft) 2 Saund. 116, a ; 3 Lev. 302. 

(£) Solomons and others v. Medex , 1 
Starkie's C. 101. AUffsee Barnes v. Hofr 
loutay, 8 T. R. 160. Hatches v. Hawkey, 
8 East, 427. Helly v. Header , 0 Bulat, 
83. 

(k) 1 Will. Saund. 201, iA, where" the 
cases on the subject are collected. 



Time. 


riace. 


Moans and 
manner. 


Negligence 
of agent. 


208 CASE," ACTION OK.* TIME. — MB A VO. 

* * 

have bfeeij 8nteHained npoii this pofht. In a late case in an action against 
carriers, the Court of King’s Bench refused a new trial, leaving the defen* 
dent to take his objection, which was upon the record, by writ of error (Z),- 
and thfe judgment was afterwards affirmed. 

The allegation of the particular day on which an injury was committed 
iq»nt>t material, and the plaintiff may prove it to have been committed on 
any day before or after the day laid in the declaration, provided it be 
before the commencement of the action (m)> whether the form of action be 
trespass or case. But if the injury be continuous in its nature, or has been 
repeated, it seems that the plaintiff, if there bte but one count alleging a 
continuance or repeated acts within a time specified, may either give in evi- 
dence upon that count one act anterior to the first day specified in the 
declaration, or any number within the limits assigned ( n ). But if the 
declaration contain several counts, he may give in evidence so many acts, 
each anterior to the first day specified in each respective count (o). 

Where in an action on a policy of insurance, the declaration alleged, that 
after the making the policy the ship sailed, and it appeared in evidence 
that she sailed before, the variance was held to be immaterial ( p ). 

Where the injury is of a transitory nature, and the place is merely 
alleged by way of venue , a variance is immaterial ; and, as will be seen in 
actions for nuisances to real property, where there is a doubt whether the 
place was introduced by way of venue , or of local description, it will be 
ascribed to venue (q). Where however a precise local description is given 
of such an injury, it must be proved as laid ( r\ 

If the injury be the immediate result of force used by the plaintiff and 
not the mere remote consequence of his wrongful act, trespass is the proper 
form of action. The distinction between such injuries as are to be laid in 
trespass, and consequential injuries, for which an action on the case is the 
proper remedy, is frequently very nice. The general rule is, that if the 
injury result immediately from force applied by the defendant, trespass is 
the proper form of action (s), and it is immaterial whether the trespass be 
wilful or not (£). 

In actions for the negligence of an agent, it is a general rule that an 
allegation of negligence by jfche defendant is supported by proof of negli- 
gence in his agent, for the negligence of the latter is the negligence of the 
principal who employed him (w). A declaration alleging that the defendant 
so negligently drove his cart that the plaintiff's horse was killed, i 9 sup- 
ported by proof that the defendant’s servant drove the cart and occasioned 
the injury (a*). And it is a general rule in civil actions, and also in cases of 
indictments for treason and misdemeanors, and in some instances for felony. 


(Z) Wood v. Bretherton, K. B. Mich. 
1890; vide tit. Carriers. And sec 
1 WUb Saund. 291, rf.; and supra, 201 , 
and the cases there referred to. 

* (w) 1 Will. Saund. 24, n. Brook v. 
Bishop, 7 Mod, 162 ; Ld. Raym. 823. 
974. 976 ; 2 Salk. 639. Hume v. Oldacre, 
1 Starkie’s C. 361. 

(«) Ibid. 

% (o) Ibid. 

(p) Peppin v. Solomons , 5 T. H 496, 
A Xatthie v. Potts , 1 B. & P. 23. 

( 9 ) Supra, 201. 


(r) See tit. Variance. — Venue. 

(s) Per De Grey, C. J. in Scott v. Shep- 
herd, 3 Wils. 403 ; 2 Bl. R. 892. 

(t) Per Ld. Ellenborough, JLeamc v. 
Bray, 3 East, 599. For the decisions on 
this head, see Trespass. 

(it) Supra , tit. Agent, 31. Michael v, 
Allestree , 2 Lev. 172 ; supra , 65. But the 
plaintiff may usually waive a trespass and 
bring case, infra, 212, note (a*). • 

(or) Bmcker v. Fromont , 6 T. R. 669. 
And see Turbertille v. Stamp , 1 Ld.Raym. 
264 ; Skina. 681 ; Carth. 426 ; Salk. 13. 
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that the act of *the agent may be alleged to be tlio act of the principal who 
gave him directions (y). # 

Where in an action against A, for damage to the plaintiff's window, occa- Proof of 
sioncd by the negligence of the defendant's servant in driving his waggon, agency, 
it appeared that A. and B, were in partnership as carriers, and that by a 
private agreement inter se cacli undertook the. conveyance of goods by his 
own waggons, horses, and drivers, for specified distances, and that the 
damage in question had been effected within BSs division, and by his 
waggon and driver, it was held that A. was liable, fgr since the waggon 
was to be drawn for his benefit, for all legal purposes the servant was his, 
although for inferior purposes, and, as between A . and B. y he was consi- 
dered as the servant of B. (r). 

A variance from sums and quantities will not be material, unless they Sums, &c. 
constitute part of a contract, or other entire subject-matter. It is unne- 
cessary to prove the precise sum as laid in support of an averment that 
so much was due for rent in an action to recover double the value of goods 
removed to prevent a distress ( a ). 

In an action on the Post-horse Act, for letting and not accounting for 
divers, to wit, eight post-horses, proof of letting and not accounting for five, 
was held to support the declaration (/>). 

Under a count for a total loss it is sufficient to prove an average loss (e). 

In covenant, evidence of part of the breach will enable the plaintiff to Damages, 
recover pro tanto . Where the plaintiff alleged, by way of breach, that the 
defendant had pulled down the whole house, it was held that ho was entitled 
to recover damages for pulling down half the house (e/j. 

It is always essential to prove the allegation that the particular damage 
alleged was the immediate and natural result of the wrongful act of the 
defendant stated in the declaration. Thus in an action for slander, by 
means of which the plaintiff lost his situation as a journeyman to a third 
person, it is not sufficient to prove, that in consequence of the wrongful act 
of the defendant, the master dismissed the plaintiff from his employment 
before the end of the term for which he had contracted with him, for the 
dismissal was not the legal and natural consequence of the words, but the 
mere wrongful act of the master (c). ^ 

No evidence can in general be given of damage which is not specially 
alleged in thedeclaration. But where special damage is laid, the plaintiff 
may frequently recover in respect of that damage in this form of action, 
where he could not have recovered for it in trover. As, where the plaintiff 
alleged that the defendant wrongfully had detained the tools used by him 
in his trade, for the space of two months, whereby he had lost the benefit 
of his trade, it was held that a special action on the case was the proper form 
of action, for the damages being special, the action ought to be special (f). 

It is sufficient, in many instances, to give presumptive evidence of the 
loss sustained; as, in an Action for firing guns so near the plaintiff's dccoy- 


(y) Supra , tit. Accessory — Agent, 
(jt) W aland v. Elkins , 1 Starkie’s C. 
272. 

(g) Gwynnct v. Phillips , 3 T. R. 640. 

(b) Radford v. McIntosh, 3 T. R. 

*> 32 . # 

(c) Nicholson v. Croft , Burr. 1188. 

(d) Burr- 1007. Bl. 200. 

Vol 1 1. 


(r) Vicars v. Wilcocks, 8 East, 1. See 
also Ashley v. Harrison , Peake's C. 104; 
1 Esp. C. 48 ; Taylor v. Neri, 1 Esp. C. 
380 ; where it was held that a manager 
of a theatre could not sustain an action for 
beuting a performer, per quod he was pre* 
vented from performing. 

( f) Kettle v. Hunt, B. N. P.*78. 
r (J +■ 
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pond, that it causes the birds to tftke flight (g); or prevents 4he wild ducks 
from comiilg there (A); or for hindering horses from being brought to the 
plaintiff's market, in consequence of which he lost the toll payable upon 
the sale (i). So the law will presume some damage where the defendant 
has been guilty of a breach of legal duty to the plaintiff (A). As where the 
sheriff has not a prisoner in custody on the return of the writ, although the 
plaintiff can prove no damage (/). The variance from the amount of the 
damages laid in the declaration is immaterial. 

As this action is founded on the plaintiff’s title in justice and equity to 
receive a compensation in damages, the defendant might before the new 
rules, ^except in some instances depending on peculiar circumstances, have 
given in evidence under the general issue any facts or circumstances which 
in equity and conscience were sufficient to bar the plaintiff’s claim (?w). The 
excepted defences were, that of a justification, in an action for slander or 
libel, of the truth of the words; this rested on peculiar grounds; a special 
plea was necessary in order to apprize the plaintiff that evidence w< uld be 
adduced to prove the truth of the charge of which he complained. So, 
perhaps, wltere the defendant had published a true account of a judicial 
proceeding. So again where the defence was Founded upon the Statute of 
Limitations. The stat. 8 & U Will. 3, c. 27, s. 0, enacts, that in an action of 
escape against the keeper of* any prison, no retaking on fresh pursuit shall 
be admitted in evidence under the general issue, or without a special plea 
verified by affidavit. 

In an action for beating the plaintiff's horse, per quod he was depiived of 
the use of it, the defendant was admitted to prove that the horse and cart of 
the plaintiff were before the defendant’s door, and hindered him from coming 
to lond, wherefore he whipped the horse in order to remove it ( n ). So in an 
action for obstructing the plaintiff’s light, it was held that the defendant 
might, under the general issue, prove that he had built upon an ancient 
foundation according to the custom of the cily of London (o). So a release 
is evidence (p). So in an action for the seduction of a sonant, evidence 
that the plaintiff had recovered a penalty against the servant, was evidence 
in bar of the action under the same plea ( q ). The defendant might, under 
the general issue, give in e\idenoo a verdict and judgment in a former 
action as to the same subject-matter between the same parties ; but if he 
meant to rely upon it as an estoppel , he was bound to plead it; if he merely 
gave it in evidence, it was not conclusive (r). 

It is an answer to the action to show that the profits, of which the plaintiff 
complains lie has been deprived, were to be derived through the medium of 


( g ) Carrington v. Tayloi', 11 East, 571. 
Tlie defendant had before tired at a greater 
distance, and brought out some of the birds, 
and though he did not tire into the decoy- 
pond, it unaheld to he evidence of a wilful 
disturbance of, and damage to the decoy, 
ibid ; 4 

(h) Kehle v. Hirkringill, 1 1 Mod. 73. 

130. So an action lies for firing a cannon 

at negroes, and thereby preventing them 
from trading with the plaintiff ; Tarleton 
v. JMPGawley, Peake's C. 205;' and it is 
no defence that the plaintiff had not paid 
duty to the king of the country for a license 
to trade. Ibid. 

(i) Per Holt, C. J. Ibid. 

(A) BarJter v. Green, 2 Bingli. 317. 


(/) It may, perhaps, be more properly 
stated, that the breach of legal duty is in 
itself a damage in law sufficient to support 
* the acti< n. Sec Pindar v. Wadsworth, 2 
East, 154; and infra , tit. Disturbance. 
— Damage. 

( m ) Per 14. Mansfield, Burr. 1353. 

(n) Slater v Swann, Str. 872. 

( o ) Anon . Com. 273. 

(p) Burr. 1353. 

(q) Bird v. Randall, Burr. 1345. P. O. 

Bl. 373. 387. But qu, whether this ought 
not to have been pleaded, ride supra , 
Vol. I. Ind. tit. Judgment, and Stra. 
701. . • 

(r) Yooght v. Winch , 2 B.* & A. 002. 
Ind. tit. Judgment. 
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an illegal transaction (s), or that the thing destroyed was a nuisance (*)• It 
seems to be no objection that trespass might have been sustained, for the 
plaintiff may waive the trespass, and rely on the consequential injury (n). 

By the new rules of Hil. T. 4 W. 4: — 1. In actions on the case, the 
plea of not guilty shall operate as a denial only of the breach of duty or 
wrongful act alleged to have been committed by the defendant* and not of 
the facts stated in the inducement, and no other defence than such denial 
shall be admissible under that plea ; all other pleas in denial shall take issue 
on some particular matter of fact alleged in the declaration* Ex. gr.: In an 
action on the case for a nuisance to the occupation of a house, by carrying 
on an offensive trade, the plea of not guilty will operate as a denial only that 
the defendant carried on the alleged trade in such a ^ay as to be a nuisance to 
the occupation of the house, and will not operate as a denial of the plaintiffs 
occupation of the house. In an action on the case for obstructing a right 
of way, such plea will operate as a denial of the obstruction only, and not 
of the plaintiff’s right of way ; and in an action for converting the plaintiff’^ 
goods, the conversion only, and not the plaintiff’s title to the goods. In an 
action of slander of the plaintiff in his office, profession, or trade, the plea 
of not guilty will operate to the same extent precisely as at present, in 
denial of speaking the words, of speaking them maliciously and in the 
sense imputed, and with reference to the plaintiff’s office, profession, or 
trade ; but it will not operate a9 a denial of the fact of the plaintiff holding 
the office, or being of the profession or trade alleged. In actions for an 
escape, it will operate as a denial of the neglect or default of the sheriff or 
his officers, but not of the debt, judgment, or preliminary proceedings. In 
this form of action against a carrier, the plea of not guilty will operate as a 
denial of the loss or damage, but not of the receipt of the goods by the 
defendant as a carrier for hire, or of the purpose for which they were 
received. 

2. All matters in confession or avoidance shall be pleaded specially, as in 
actions of assumpsit. 
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For Parish Certificate, vide Index. 


Of a Conviction of Felony. By the stat. 3 & 4 W. & M. c. 0, s. 7, a tran- 
script certified by the clerk* of the crown, peace, or assizes, of the con- 
viction of a man who has the benefit of clergy, or of a woman who has the 
benefit of the statute, containing the effect and tenor of the indictment and 
conviction, to the Judges and justices in any other county where such man 
or Woman shall be indictee!, on being produced in court, shall be evidence 


of the fact of admission to the benefit of clergy or of the statute. Provisions 
nearly similar are made by the stat. 15 G. 2, c. 28, s. 0* in case of a convic- 


tion for uttering counterfeit coin (x), 

($) But I«d. Kehyon held that the plain- 
tiff might recover against the defendant for 
preventing him from carrying on a foreign 
trade, although bd had not conformed to 
the law of the country. Tarleton v. 
APGawtey, Peake’s C. 205. 

(*) Hannam v. Mockett , 2 B. & C. 034 ; 
Where the action was brought for disturbing 
plaintiff’s rookery. See Du BoH v. Beret- 
ford , 2 Camp. 511. Keeble v. Hicher- 
ingitl , 11 East, 574. 


fc- 

(tt) Thus where a distress is made after 
tender of the rent, the plaintiff may waive 
the trespass and bring case. Branscomtfc 
v. Bridges , 1 B. &c C. 145 ; 3 Starkfe** C. 
171 ; and in general the plaintiff it seems 
may waive a trespass committed in taking 
goods, and bring trover. See Mopetofy v. 
Harden , 4 B. fit C. 223. 

( x ) See tit. Coin. 


Rules H. T. 
4 W. 4. 


Conviction 
of felony. 



Certificate 
of convic- 
tion in case 
of felony. 


Certificate 
in the na- 
ture of an 
adjudica- 
tion. 
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'By the. s tat. 0 G. 1, c. 28, s. 0, a transcript of the indictment, convic- 
viction, and order for transportation of a felon, certified by a clerk of assize 
or of the peace, is evidence, under an indictment against a felon ordered to 
be transported, fbr being at large before the expiration of his term. 

By the stat. 7 & 8 G. 4, c. 28, s. 11, in an indictment for any felony com- 
mitted after a previous conviction for felony, it shall be sufficient to state 
that the offender was at a certain time and place convicted of felony, with- 
out otherwise describing the previous felony; and a certificate containing 
the substance and effect only (omitting the formal part) of the indictment 
and conviction for the previous felony, purporting to be signed by the clerk 
of the court, or other officer having the custody of the records of the court 
where the offender was first convicted, or by the deputy of such clerk 
or officer, (for which certificate a fee of 6s. 8rf., and no more, shall be 
demanded or taken), shall, upon proof of the identity (y) of the person of 
the offender, be sufficient evidence of the first conviction, without proof of 
the signature or official character of the person appearing to have signed 
the same. 

So in some other cases, which will be noticed in their proper places, cer- 
tificates by authorized officers are admissible in evidence ; so also are 
certificates, in some instances, by public notaries (*). In other instances, 
where the certificate is not made by an accredited agent of the law, to 
whom authority is delegated for the purpose, such as a chirographer (a), 
the general rule is, that his statement or certificate of a fact is inadmis- 
sible^). The certificate of a British vice-consul abroad is not evidence 
to prove any fact, even such as the amount of a sale, although he is by 
the law of the country where he resides, constituted the general agent for 
absent owners of goods, and was obliged to make the sale in question (e). 
The certificate of the Secretary at War, relating to the office of a sergeant in 
the army, has, it seems, been admitted in evidence ( d ) ; but this decision 
does not appear to be founded in principle. 

In general, where the certificate is in the nature of an adjudication by a 
Court of competent jurisdiction, it is receivable in evidence, when properly 
authenticated, of the fact itself. As for instance, a certificate by com- 
missioners appointed by a statute to inquire into and state the debts of the 
army (e); or a Tecord by a magistrate of a forcible entry, and detainer (f). 

The certificate of a Bishop in a case of bastardy or marriage, when 
entered of record, is in general conclusive upon the fact(^); but this is a 
regular legal adjudication upon the fact by a competent tribunal. It has 
in one instance, it seems, been held, that a certificate under the seal of a 
minister resident abroad, that a particular marriage was solemnized by 
him (A), was admissible ; but this was when the rules of evidence were in a 


(y) In order to prove a former conviction 
it Is sufficient to prove that the prisoner 
was the party who underwent the sentence, 
in the certificate of the elerk of the peace ; 
it is not necessary to call a witness who 
was present at the trial. R . v. Crofts , 0 
C. & P. 220. 

(«) See Vol. I. Index, tit. Certifi- 
cate. 

(a) See Bills of Exchange. 

.(A) Vide Index, tit. Certificate. 

(c) Waldron v. Coombe, 8 Taunt. 162. 
Roberts v. Eddington , 4 Esp. C. 88. R* 


v. Vyse, Forrest, 86. See further on the 
subject of certificates, 0/mc/umd v. Barker. 
W files, 660 ; 1 Blacks. 29. 

(d) Lloyd v. Woodall, 1 Bl. B. 29. 

(e) Str. 481 ; supra , Vol. I. Index, tit. 
Judgment. 

(/) See the stat. 15 Rich. 2, c. 2; 
8 Hen. 6, c. 9, s. 2 ; Burn's J. tit. Forcible 
Entry and Retainer. 2 Rol. R.S9. Bait, 
c. 44. 

(g) See tit. Bastardy, supra ; and tit. 
Marriage, infra. 

0 h ) Alsop v. Bowtrell , Cro. J. 641. 
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crude and unsettled state {£). Even the King himself, it has b$en held, 
cannot give evidence in a cause by letters under his sign manual (A), 

Where a parish has pleaded guilty to an indictment for not repairing a 
highway, a certificate, signed by two magistrates, is/eceived as evidence by 
the Court, to advise them to discharge the defendants ; and the practice i 9 
of ancient date (?). It does not however appear, that such certificates have 
been used as evidonce before a jury. So the Courts, in some instances, 
receive certificates from other Courts as to particular laws and customs. 
The customs of the City of London are ascertained by the Courts at West- 
minster by means of a certificate by the recorder of London (wi). So, certi- 
ficates are received from the Courts in Wales as to their practice (»). 

’It has been held that a certificate of the discharge of an insolvent debtor 
under the stat. 2 G. 2, c. 20, is admissible to prove the discharge (o). 

CHARACTER. 

Here may be considered the proof, — 

I. Of the moral character and conduct of a person in society : 

II. Of an allegation that a party holds an office, or fills a particular 
situation. 

There are three classes of cases in which the moral character and con- 
duct of a person in society may be used in proof before a jury, each resting 
upon peculiar and distinct grounds. 

Such evidence is admissible, — 1st. To afford a presumption that a parti- 
cular party has or has not been guilty of a criminal act. 2dly. To affect 
the damages in particular cases, where their amount depends upon the 
character and conduct of any individual ; and, 3dly. To impeach or confirm 
the veracity of a witness. 

Evidence of the character which a person bears in society is in many 
instances admissible, as affording a presumption that he did or did not com- 
mit a particular act. 

Where the guilt of an accused party is doubtful, and the character of the 
supposed agent is involved in the question, a presumption of innocence 
arises from his former conduct in society, as evidenced by bis general cha- 
racter, since it is not probable that a person of known probity or humanity 
would commit a dishonest or cruel act in the particular instance. Such 
presumptions are, however, so remote from the fact, and it is frequently so 
difficult to estimate a person's real character, that they are entitled to little 
weight, except in doubtful cases. Since the law considers a presumption of 
this nature to be admissible, such evidence is in principle admissible wher- 
ever a reasonable presumption arises from it, as to the facts in question ; in 
practice it is admitted whenever, technically speaking, the character of the 
party is involved in the issue. 

(i) See Willes's R. 649, where the de- 
cision is questioned. 

(Jfe) 2 Roll. Ab. 686; and per Willes, 

C. J. in Omichund v. Barker, Willes's R. 

660; notwithstanding the case of Au- 
bsjnye v. Clifton, Hob. 213, contra ; vide 
VoL I. 3 Woofieson, 376. Com. Dig. Test - 
moigne, [A.] 1 ; 1 Pari. Hist. 43. 

(0 Per Ashurst, J. in B. v. Maicbey, 


6 T. R. 619; 2 Roll. R. 412. Leyton's 
Case, Cro. Car. 684. BandalVs Case 1 
Keb. 266 ; 2 Keb. 221 ; T. Raym. 216 * 
Salk. 368 ; 1 Str. 688. ' 

(m) I Burr. 261. 

(n) Cro. Eliz. 603. 

(o) Gillum v. Stirrup , C. T. Hardw. 
144. This statute has expired. Qu. as to* 
the provisions of the Statute. It seems 
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Formerly, evidence of the defendant’s good character, in criminal pro- 
ceedings, was admitted in capital cases only(p), and that in favorem vita; 
but such evidence is now admissible in all cases of misdemeanors, where 
the character of the defendant is in jeopardy ( 5 ). 

Upon indictments for larciny, or fraud of any description, the general 
character of the defendant for honesty is admissible ; and where the indict- 
ment charges upon the defendant any violence committed against the per- 
son of an individual, or against the public peace, evidence may be adduced 
by him of his general character for humanity and peaceable conduct. Such 
evidence is also admissible upon an indictment for a libel (r). 

It is a general rule, that evidence must be given of the general character 
of the party, and not of particular acts (a), for the presumption in favour of 
the prisoner arises from the general uniform tenor of his conduct,* and not 
from particular isolated facts. The questions usually put for this purpose 
are, how long the witness lias known the prisoner, and what his* general 
character has been for honesty, humanity, or loyalty (according to the 
nature of the charge), during that period. 

A prosecutor cannot impeach the character of a defendant until the latter 
has adduced evidence to support it (t) ; and although such evidence is 
warranted in principle, it is not resorted to in practice ; he may cross- 
examine the witnesses as to the grounds of their belief, and as to particular 
facts, and may bring evidence in contradiction to impeach the general 
character of the defendant ( u ). 

In civil proceedings, unless the character of a party be put directly in 
issue by the nature of the proceeding, evidence of his character is not in 
general admissible. 

Upon an ejectment brought by an heir-at-law to set aside the will, for 
fraud committed by the defendant, evidence of the defendant’s good cha- 
racter was rejected as inadmissible (a*). And even upon an information to 
recover a penalty from the defendant for keeping false weights, such evi- 
dence was rejected, because the prosecution was not directly for the crime, 
but to recover a penalty (y). The principle of this distinction is not very 
intelligible ; the good character of the defendant in a prosecution for keep- 
ing false weights can be admitted upon no ground, except that it affords a 
presumption that the fact imputed has not been committed, and this is the 
very fact which is in issue in the former case. The effect of the distinction 
is, to make the admissibility of evidence to prove a fact to depend, not 
upon its tendency to prove it, but upon the consequences which result from 
the fact when proved. 

In an action of slander, imputing dishonesty to the plaintiff, who was the 
defendant's servant, the plaintiff may, it has been held, adduce evidence of 


that such a certificate would not bo evi- 
dence, unless it was the originul entry of 
the adjudication, or an examined copy of 
it ; or unless it was made evidence by the 
express provisions of the statute. 

(jp) if. v. Harris , 2 St. Tn. 1038. JR. v. 
Car?', 32 G. 2; 3 St. Tr. 67. 

( q ) B. v. Harris , 2 St. Tr. 1038. At- 
torney-General v. Bowman, 2 B. k P. 
632, a . 

(r) JR. v. Harris , 2 St. Tr. 1038. 

(*) 1 T. R. 764. See Vin. Ab. Evidence, 
M. a. 1. 6. 


(0 B. N. P. 290. In the case of bar- 
ratry, the procecutor may examine as to 
particular facts, for otherwise thp case can- 
not be proved ; but then particular notice 
is requisite as to the facts to be proved. 

(w) 2 Atk. 339. Clarke v. Periam. 

(x) Goodright v. Hicks , 1 Phill. L. *Ev. 
174, 5th edit. 

(y) On an information in the Exchequer 
by the Attorney-general, to (recover a pe- 
nalty. Attorney-General v. Bowman , 
cor. Eyre, C. B., 2 B. & P. 632. 
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general good character, even before any evidence to the contrary has been Civil pre- 
given on the other sidefz). The words, it is observable in that case, were seeding*, 
published in giving a character of the servant upon the application of one 
who required the character, and consequently where, according to the ordi- 
nary rule by which such actions are governed, the plaintiff would be bound 
to prove the falsity of the words, and malice of the defendant. In other 
cases, and where no justification is pleaded, it seems that such evidence 
would not be admissible, for the truth of the charge imputed by the slander 
could not come in issue. Where, indeed, the defendant justifies the slander 
which conveys an imputation of dishonesty, the case may admit of a very 
different consideration, for there the party is charged with a crime, and in 
such a case, character affords just the same presumption of innocence ns if 
the party had been tried for the offence (a). And next, although, as will 
be seen, a defendant may in some instances impeach the plaintiff's cha- 
racter, or even that of a third person, in order to mitigate the damages, 
and where he does so, it is clear that the plaintiff may, on the other hand 
prove the goodness of his character, yet, in general, a plaintiff is not allowed 
to adduce such evidence in the first instance (A) ; such evidence is unneces- 
sary till the character has been impeached ; for the law presumes a person's 
character to be good till the contrary be proved. 

The character of third persons is also in some instances admissible, as 
affording a presumption with respect to the disputed fact. 

Upon the question of illegitimacy, it lias been held, that after probable 
evidence of non-access has been adduced, evidence may be given that the 
mother was a woman of bad character (c). So upon an indictment for a 
rape, or for an attempt to commit a rape, general evidence is admissible to 
impeach the character of the woman for chastity and decency ( d ). And in 
such a case evidence is admissible that the woman has formerly been con- 
nected with the prisoner, although it cannot be shown that she has been 
criminally connected with other persons (e). 

General evidence to impeach the character of a prosecutrix for chastity, 
is admissible upon an indictment for a rape, or for an assault to commit a 
rape, although she has been examined as a witness, and has not been asked 
questions on cross-examination tending to impeach her character for 
chastity (/)• 

2dly. In some instances, evidence in disparagement of character is admis- Damages, 
sible, not in order to prove or disprove the commission of a particular fact, 
but with a view to damages. In actions for criminal conversation with the 
plaintiff's wife, evidence may be given of the wife's general bad character 
for want of chastity, and even of particular acts of adultery committed by 
her previous to her intercourse with the defendant (<7). So in actions for 


(z) King v. Waring, 5 Esp. C. 13. 

(a) In Cornwall v. Richardson , 1 Ity. 
& M. 305, it is said to have been held that 
though the plea justified a charge of felony, 
the plaintiff could not give evidence of 
good character ; yet, gu. might he not go 
into any evidence to rebut the justi- 
fication ? 

(5) Dodd v. Norris, 3 Camp. 510. 
Ramfield v. Massey, l Camp. 460. 

(e) Pendrell v. Pendrell , Str. 025. 

(d) Hodgson’s Case ; by a majority of 
vol. ir. 


the Judges, on a case reserved, 1812; and 
cor . Wood, B. York summer Assizes, 1812. 
And sec 2 Starkie’s C. 241. 

(<?) Ibid. 

(/) R. v. Clarhe , 2 Starkie’s C. 241 . 
The prosecutrix is not bound to answer the 
question whether she has had connection 
with other men. 3 Camp. 515. 

(g) B. N. P. 27. 290. Coote v. Petty , 
12 Mod. 232. See Foulkes v. Selway , 3 
Esp. 230; Roberts v. Multi oh, Sel. N. 1\ 
25 , 


X 
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Damages* slender and libel, where the defendant has not justified, evidence of the 
plaintiff’s bad character has also been admitted (h). * 

The grounds of admitting such evident is, that a person of disparaged 
fame is not entitled to the same measure of damages with one whose cha- 
racter is unblemished (*). Where, however, the defendant justifies ^tj>e 
slander, it seems to be doubtful whether evidence *of reports as to the con- 
duct and character of the plaintiff can be received (A). 

And in an action for a malicious prosecution on a charge of felony, it was 
held, that a witness could not tfe asked on cross-examination whether the' 
plaintiff’s house had not been searched on a former occasion, and whether 
he wa9 not a person of suspicious character, in order to prove that there was 
probable cause for the charge ; for in an action of slander, such* proof is given 
to mitigate the damages, and not to bar , the* action ; and such evidence 
affords no proof of probable cause (/). 

But it seems, that in general a plaintiff cannot *go into evidence of good 
character to increase the damages, until evidence has been given \o impeach 
it. The plaintiff in an action for adultery with his wife, or for the seduc- 
tion of his daughter, cannot give evidence of the good character. of the one 
or the other, until the defendant has given evidence to impeach it(w) ; for 
till the contrary appear, their previous characters are j>resumed to be good, 
and that presumption is very forcibly confirmed by the consideration that 
the defendant is at liberty, if there be ground*for it, to impeach the character 
by evidence. * 

It has even been held, that where the defendant has attempted to im- 
peach the plaintiff’s character on cross-examination of his witnesses, and 
has palpably failed, the plaintiff 1 cannot call witnesses to his own good 
character (n). It may be doubted whether this is noj; carrying the general 
rule too far ; such evidence is in general inadmissible, because the law 
presumes that the party’s conduct has been correct* and proper, *a presump- 
tion which is strongly confirmed by the silence of the adversary upon the 
subject ; but where he attempts to impeach the character of the party by 
evidence, the presumption from acquiescence ceases. Besides, although the 
witnesses deny the facts, it is very possible that the insinuation conveyed 

(fc) Ld . Leicester v. Walter, 2 Camp. justification, and the question as to the 
• 251 ; 1 M. Sc S. 284. Rodriguez v. Tud- quantum of damages, were to J>e tried sepa- 

mire, 2 Esp. C. 720. rately, such evidence would clearly be 

(i) v. Moor , 1 M. & S. 284. See admissible at* behalf of the defendant after 

Snowdon v. Darts, 1 M. &c 8. 286 ; and the is>ue on the.plea of justification had 

tit. Libel & Slander. 'King V. Fran - been decided against him; and if so, it is 

cut, 3 Esp. C. 116. And see tit. Damages. difficult to say that such evidence can be 
— Trespass.; and Watson v. Christie, rejeoted, although both questions are tried 
2 B. fit P. 224. together ; for although the defendant gives 

( k ) In the case of Snowden v. Smith, evidence tending to prove his justification, 

(Devon Lent Ass. 1811), Chambre, J. ro- he is still entitled to give evidence in re- 
jected such evidence ; and the case of the duction of damages, in case the jury decide 

Earl of Leicester v. Walter being cited, against him on the justification. It would 

said that it did not govern a case like the be for the Court, in such a cose, to advise 

present, where the defendant justified. See the jury to apply such evidence to the 

1 M. & S. 286, a. But in the subsequent reduction of damages only, and not to con- 

case of Kirkman v. Oxley, (cited Phillips sider it as subsidiary to the proof of the 
on Evidence, 189,) Heath, J., in an action justification. 

for slander imputing larciny, allowed the (?) Netcsam v. Carr, cor . Wood, B. 
defendant, who had justified, to go into 2 Starkie’s C. 69. t 

evidence of the plaintiff’s bad character in (m) Barnfield v. Massey) I Camp. 460; 
mitigation of damages. The latter decision 3 Camp. 519. 

appears to be better founded in principle, MkKing v. Francis , 3 Esp. C. 116, 
from this consideration : if the issue on the edKlA. Kenyon. 



so? 


• ' CHAR AQTER SPECIAL. 

t*y’the guestions, and the mode of answering them, may have produced an 
effect .upon the jujy yrhich ought to be removed. 

It has been* held in one in&tanc#, that in an action for the seduction of a 
daughter, evidence on the part of the defendant, in mitigation of damages, 
that the daughter had previously had a child by another man, did not warrant 
the admission of general frvidenee of good conduct (o), but that the plaintiff 
was confined to evidence to disprove the specific breach of chastity. And 
$et it should seem, upon principle, that as the fact was offered in evidence 
'by the defendant, in order to diminish the value of that which the plaintiff 
hud lost, h,nd to fellow that the injury to his feelings and his comforts was 
jfess than might otherwise have been presumed, evidence was admissible 
on the other hand to show tliat the subsecpient conduct of the daughter 
had •been,, dor.rect, and to prove in fact what degree of injury had been 
sustained. 

In the * .subsequent case of Dodd v. Norrisk ( p), where the daughter was 
cross-fexamined in ordpr to show tliat in her intercourse with the defendant 
she liatl been guilty of great indelicacy and levity, evidence of good cha- 
racter was held to be inadmissible, no evidence of bad character having 
been given by the defendant. This case, it is to be remarked, differs essen- 
tially from the former, inasmuch as no evidence was given to impeach the 
daughter’s character, and consequently to diminish the damages, except so 
far as it arupe out of the very transaction itself; and if tliat were to be a 
sufficient ground for the admission of such evidence, it would be admissible 
in every such action, since the very nature of the action involves improper 
conduct on the part of tlie wife or daughter. 

3dly. Evidence offered to impeach the character of a witness has already 
been considered (y). 

II. In order to prove a general allegation that a party holds a particular 
office or situation, it is usually sufficient to prove bis acting in that capacity. 

In the case of all peace officers, justices of the peace, and constables, it is 
sufficient to prove that they acted in those capacities, even upon an indict- 
ment for murder (r). And prior to the statute 11 G. 2, c. 30, s. 32, which 
directs, that excise and custom-house officers acting in the execution of their 
duty, shall be taken to be such till the contrary appears, evidence was 
admitted, both in criminal and civil proceedings, to show that they were 
reputed officers (.s'). So upon an indictment for pcjrjury, in takiug an oath 
before a surrogate in the Ecclesiastical Court, evidence that he has acted as 
a surrogate is pi'imd facie evidence of his authority ( t ). But where a plain- 
tiff, in an action for slander, avers that he is a physician, and has regularly 
taken his degree as a doctor of physic, he must prove that he is such, by 
producing the books of the University containing the act which conferred 


(a) Bamfield v. Massey, 1 Camp. 460. 
See Dodd v. Norris , 3 Camp. 5151. Vide 
infra, tit. Seduction. In an art ion on 
the case for tlie seduction of the plaintiff’s 
sister, the sister was cross-examined by 
the defendant's counsel as to tier having 
had criminal intercourse with other men ; 
Bayley, J. held that general evidence of 
good character was admissible. Murga~ 
troyd v. Muryatroyd, York Sum. Ass. 
1828. 

{p) 3 Camp. 519. 

(q) See Vol. I. 211, and tit. Witness. - 


(r) Per Duller, J., Berryman v. Wise, 
4 T. R. 360. Gordon's Case, Leach, 581. 
R. v. Shelley , Leach, 381, («). Upon an 
indictment for sacrilege, alleging tlie pro- 
perty in the custody of A . and 13. church- 
wardens, it is sufficient to show that A. 
and B. have acted in that capacity. ifc, v, 
Mitchell, cor, Abbott, J., Salisbury Spring 
Assizes, 1818. 

(#) Per Duller, J., 4 T. R. 366. See also 
R . v. Bigg, supra, tit. Agent. 

(0 R. v. Vcrelst, 3 Cauip. 432. 

x 2 


Special 
character 
or office. 



A ppoint- 
ment, 
proof of. 


Proof by 
admission. 


i^r APP'diSTMEtTr', ' PROOF OP. 

Ae degree, or by proof of an examined copy of Bufch act, or by the^rodhek 
don of a'diploma, with proof of the seal of the court ( u ). Jtot S» case, 
to prove a general averment that thepaVty is a physician, it seems "to* be 
sufficient to show that he has acted as sucl|(#). 

In an action by an attorney for fees, an allegation that he is an attorney 
of the Court of King’s Bench, is evidenced by proof that lie has rifeted as 
such (y). # So it has been seen, that on an indictment for forgery, where it 
was necessary to prove that Adams was the agent of the Governor an<4^ 
Company of the Bank of England, it was held that this was sufficiently 
proved by evidence that Adams had been used to sign* bills and notes as ( 
such agent, which from time to time had been duly paid and answered by.» 
the Bank (z). 

In cases where, from the precise and special nature of the allegation; the 
due appointment of the party to an office or situation must be proved, then, 
according to the general rule, it must be proved by the best evidence which 
the case admits of ; that is, by the production and due proof of the original 
appointment, where it is in writing. 

Upon an indictment against overseers, alleging that they were duly 
appointed, their appointment must be proved bv the production of that 
appointment under the hands and seals of two justices, as the statute 
requires (a). 

On an indictment against an apprentice for a fraudulent enlistment, the 
indentures must be produced and proved by the attesting witness in the 
usual way (ft). 

Where an indictment for stealing a letter alleged that the prisoner was 
a sorter and charger, proof that he was a sorter only was held to he insuf- 
ficient^). 

It is a general rule, that where a party has assumed to act in a particular 
character or situation, or has represented liimself as such, the assumption 
or representation is evidence of the fact against himself, since it operates by 
way of admission. 

In an action against an incumbent for non-residence, it is sufficient to 


(«) Aloises v. Thornton , 8 T. R. 308. 
So a barrister is proved to bo such by the 
order-book of the society to which ho be- 
longs. Savage’s Case , Doug. 342. 

(a*) Aloises v. Thornton , 8 T. R. 307. 
Berryman v. Wise, 4 T. R. 300. But see 
Pickford v. Gutch, cor. Buller, J., Dor- 
chester Bummer Ass. 1787 ; which was an 
action for calling the plaintiff a quack. 
The declaration alleged that the plaintiff 
had used and exercised the profession, &c. 
of a physician ; and Buller, J., held that 
proof of the plaintiff’s acting as a physi- 
cian was insufficient, and that it was neces- 
sary to produce a diploma; on which the 

diploma was produced in court, and the 
plaintiff recovered. In Smith v. Taylor, 
(1 K. R. 196,) in a similar action, the alle- 
gation was, that the plaintiff at the time of 
speaking the words was a physician ; and 
the plaintiff having obtained a verdict with- 
out any documentary proof of his degree, 
the Judges of the Common Pleas were, upon 
a motion to set aside the verdict, equally 


divided in opinion upon the question whe- 
ther regular proof of the degree was 
necessary. 

(y) Berryman v. Wise. 4 T. R. 366. 

(z) R . v. Bigg, 3 P. Wms. 427; supra, 
41 . But where a declaration for slander 
alleged that the plaintiff* was a physician, 
and exercised that profession in England, 
it was held that proof of a diploma from 
St. Andrew’s, and of having acted as a 
physician in England, was not sufficient ; 
for such a person cannot legally exercise 
his profession in England. Collins v. Car - 
neijie , 1 Ad. 8c Ell. 695. 

(a) R, v. Arnold , Str. 101. In this 
case parol evidence of the appointment 
was offered. 

(ft) R. v. Jones , 1 Leach, 208. The in- 
dictment alleged that the defendant was an 
apprentice bound by indenture to L . W. 

(c) j?, v. Shaw, 1 Leachj79; 2B1. 789; 
2 East’s P. C. 580. See JR. v. Ellins , Russ. 
8c R. 188 ; Sellers v. Till, 4 B. & C. 055; 
and jAr*, tit. Variance. 
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p*ove that be is in possession, without proving his presentation, institution 
and induction (<£). 

Proof that a mah had acted in this country as a priest of the see of Rome,, 
was held to be evidence against himself, upon the trial of au indictment, 
that he had been ordained by the see of Rome (e). 

In an action for penalties under the Po3t-horse Act, proof that the Special 
defendant had previously accounted with the plaintiff as farmer-general, character* 
was held to be primd fade evidence of the appointment of the latter to that 
situation ( f ). 

Upon an indictment for bigamy, actual proof of the marriage is requisite, 
although the prisoner has by cohabitation, and otherwise, acknowledged 
the first marriage, and although such proof would be sufficient for the pur- 
poses of a civil action (</), except for adultery. 

CHURCHES. 

Act for building, 1 & 2 W. 4, c. 3S. 

< CHURCHWARDENS (A). 

Two churchwardens elected for the township, JB. may maintain an action 
against the late churchwardens of that township for money remaining in 
their hands, without joining the other late or present churchwardens for the 
rest of the parish, separate rates being made for the several townships (£). 

X COIN. 

To prove the allegation that the coin specihed was of the current coin of Proof of 
the realm, it is not in general necessary to prove, either the indenture be- currency. 


(</) 11 wan v. Williams , UT. It. G35,(/<). 

(<») H. v. Lewis, 2 St. Tr. HOI . 

(f) Radford , qui tain. v. Macintosh, 
«/>/. 3 T. R. G32, against the opinion of 
Chambre, J., 1 N. It. 211. See other in- 
stances, tit. ADMihsiON ; and see Pliill. 
181 . 

(</) Vid. infra , tit. Polygamy. — Cri- 
minal Conversation. 

(/*) Churchwardens are a quasi corpora - 
tarn to take {foods for the use of the poor, 
Vin. Ab. tit. Churchwardens ; or of the 
parish, 12 H. 7, 29. a. But they are in- 
capable of purchasing lauds, except by 
particular statutes, or by special custom, 
Co. Litt. 3, a; us by 9 G. 1, c. 7, for work- 
houses ; by 59 G. 3, c. 12, s. 12, the church- 
wardens and overseers may provide land 
for the employment of the poor. By the 
statute 55 G. 3, c. 137, property in goods 
provided for the use of the poor is vested 

in the overseers. As to the actions which 
they may maintain, see Com, Dig. Egdisb, 
[F.] 3. By the statute 54 <J. 3, c. 170, 
s. 8, overseers may sue on securities, to 
indemuify against bastards. Where land 
belonging to a parish was occupied by A ., 
who paid rent to the churchwardens, and 
they executed a lease of the same land to 
It*, arid gave notice of the lease to At., it 
was held that It. could not recover against 


A . for use ami occupation. For they are 
not by law a corporation to hold lands, and 
the stat. 59 G. 3, c. 12, s. 17, which enacts, 
that the churchwardens and overseers shall 
accept, take, and hold in the nature of a 
body corporate, for and on the behalf of the 
parish, all buildings, lands, and heredita- 
ments belonging to such parish, does not 
extend to such a case. Phillips v. Pearce , 
5 B. & C. 433 ; and held that A. was not 
estopped from denying title. Ibid. 

It is contrary to the duty of an overseer 
to borrow money for parochial purposes. 
Massey v. Knowles and others , 3 Starkie’s 
C. 65. They are a corporation at common 
law, Str. 52. The canons say, they shall be 
chosen by the parson and the parishioners ; 
and if they disagree, then one by the parson 
and one by the parishioners, lb. Bum’s 
Eccl. Law, tit. Churchwardens. One 
alone cannot release, nor give away the 

goods of the church. Cro. J. 234 ; Bum's 
Eccl. Law, tit. Churchwardens. Both 
together cannot dispose of goods, or do any 
other act to the disadvantage of thechnrOb. 
Com. Dig. Eg Lise, [F.] 3 ; 1 Hoi. 893, 1.20; 
lb. 420. 

(/) Astle v. Thomas , 2B.&C. 271 £ and 
see 4 Sid. 28 1-2; Com. Dig. tit. Ec*x.ise, 
[F.J 2 ; Turner \. liny *e<r, 2 H. B. 559. 

x 
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tween tke king and the master of the mint (A), or the king’s proclamation (l) f 
to give it currency. For the fact, that the money is the king’s money, and 
current within the realm, is one of general notoriety, and may be found, it 
seems, on evidence of common usage (m). Where, however, a new species 
of coin has lately been issued with a new impression, which is not familiar 
to the people, it may be desirable to give more precise evidence of the fact, 
by means of the indentures, or by the testimony of an officer of the mint 
cognizant of the new coin, and of the stamps used, or by similar evidence (w). 
And where by any statute, such as the stat. 37 Geo. 3, c. 120, s. 1, relative 
to a new coinage, the king's proclamation is essential, it ought to be 
proved (o). 

Any coin once legally made and issued by the king’s authority, continues 
to be the current coin of the country until it be recalled, notwithstanding 
any change in the authority by which it was so constituted ( p ). 

A recall proved by proclamation, or by an act of parliament enacting 
it ,• and it seems that long disuse is presumptive evidence of a recall ( q ). 
And on the other hand, where a proclamation is essential, long-continued 
and approved usage of the coin would be evidence of a legal commencement 
by proclamation (r). 

Whether there has been a counterfeiting of real coin is a matter of fact 
for the consideration of the jury ; in consideration of law there should be 
such a resemblance as may in the ordinary course of circulation impose 
upon the king’s subjects : a variation in the inscription, effigies, or arms, done 
probably with intent to evade the law, is yet within it, and so is the counter- 
feiting in a different metal, if in appearance it be made to resemble the true 
coin ( s ). It is even unnecessary that there should be any impression upon 
the counterfeit coin, if there be evidence to the jury in fact that the coun- 
terfeit is of the likeness and similitude of the lawful current coin ( t ). It 
must, however, appear that the coin was perfected sufficiently for circula- 
tion; and therefore, where a stamp had been impressed on an irregular 
piece of metal not rounded, and in an unfinished and incomplete state for 
currency, it was held that the offence had not been consummated (u). 

Under the stat. 8 & 9 Will. 3, c. 20, it was held, that the colouring blanks 
with such materials that when rubbed they resembled coin, was a colouring 
within the statute, before the resemblance had been actually produced by so 
rubbing the coin (;r). 

In the case of treasons relating to the coin, one witness was sufficiently). 


(ft) Tlie weight, alloy, impression, and 
denomination of money arc regularly settled 
by indenture between the king and tiie 
master of the mint, which has been some- 
times followed by a proclamation, as a more 
solemn mode of giving it cumncy. East’s 
P. C. 149; 1 Hale, 101 , et seq.; MS. 40. 

(0 East’s P. C. 149; 1 Hale, 101. C, 7, 8. 
294. 

(m)«Ibid. 1 Hale, 192. 197. 213. 

(») East’s P.C. 149. 

o) Ibid. 

p) 1 Hale, 122; East’s P.C. 148. 

(?) East’s P. C. 149. 

(r) East’s P. C. 159. For the various 
instances in which a proclamation is neces- 
sary, see East’s P. C 149. It is unneces- 
sary to mention any of them here, except 


the stat. 37 Geo. 3, c.126, s. 1, relative to 
new copper coinage, which renders a pro- 
clamation essential. 

(#) East’s P. C. 104. See Ridgelcy’s 
Case , East’s P. C. 171 ; Lennard's Case , 
Leach, 85 ; East’s P. C. 170. 

(t) B. v. Welsh, Leach, 293 ; East’s 
P. C. 104. 

(m) Varley’s Case, Leach, 71; 2 Bl. 
632 ; East’^ P. C. 164. See JR. v. Harris , 
Leach, 126. 

(*•) B. v. Case, East’s P. C. 165. 

(y) 1 Hale, 221 ; Fost^ 239 ; East’s 
P. C. 187. Such offences dire no longer 
treasons. See st. 2 W. 4, c. 34, and 7 W. 4, 
and J Viet. c. 90 ; and see the Appendix, 
tit. Coin. 



COXirt INDICTMENT. ^ 

- Upon an indictment for having in possession implements for coining (a), 
it is not necessary to prove that they have been actually used fear making 
money (i). 

Where it appeared that the object of the prisoner was to coin foreign 
money, and not the current coin of the realm, a majority of the Judges held 
that the fact amounted to a sufficient excuse, but Mr. J. Foster and Lord 
Hardwicke were of a different opinion (c). 

Upon an indictment for knowingly uttering counterfeit coin (d), it was not Proof of 
sufficient, upon an indictment under the stat. 8 & 9 Will. 3, c. 20, to prove putting off, 
a mere tender or attempt to get rid of money, which had not been accom- 
plished, for the words of the statute, pay or put off \ denote an actual passing 
of the money (e). Where the indictment charged the putting off various 
counterfeit money “for the sum of 5s. it was held to be well supported by 
proof that it was paid for by two half-crowns, although the agreement was 
for a sovereign for 4s., and 3s. for Is. ; it being all one contract and one 
transaction (f). Under the same statute it was unnecessary, in order to satisfy 
the allegation that the money was milled money, to show that the money 
was actually milled, that is, that it was passed through a mill or press to be 
formed into a plate of proper thickness, to be cut into pieces for stamping; 
it is sufficient if the money resemble genuine milled money, all money 
being now milled and not hammered (</). 

In order to show the guilty knowledge of the defendant, evidence is Scienter, 
admissible that the defendant uttered other base coin (//) to other persons on 
the same day, or perhaps on other days near the time of committing the 
offence. And this, upon the general principle, that the conduct of a prisoner 
is admissible in evidence to prove a guilty knowledge or intention (i). 

In such cases, indeed, where the intention does not appear from the trans- 
action itself, it must be inferred from other facts and circumstances. Such 
other utterings are therefore evidence, although they may bfe in themselves 
substantive offences. The whole demeanor of the prisoner may afford preg- 
nant evidence of his mind and intention ; for it is a general rule, that where 
crimes intermix, and one is evidence to prove another, the Court must go 
through the whole detail. 

In one instance, where a man committed three burglaries on the same 
night, which were oil connected, the prisoner having left at one place pro- 
perty which he stole at another, evidence was given as to all three (J) 


(а) See the stat. 8 & 9 Will. 3, c. 26, 
s. 1. 5. 7 ; and now the stat. 2 W. 4, c. 34. 

(б) By all the Judges, Ridgeley’s Case, 
Leach, 172 ; East's P. C. 171. An in- 
strument for marking the edges, although 
of modern invention, but producing the 
same result, is an instrument within the 
meaning of the 8 & 9 W. 3, c. 26. Moore's 
Case, 1 Ry. & M. C. C. L. 122. 

(c) R.y. Bell , Fost. 430; East's P. C. 
109. 

( d ) See the form of the indictment, 
Crim. Plead. 531, &c. 

v (e) Woolridge 9 s Case , East's P. C. 179; 
Leach, 251 * The prisoner there had brought 
the coin to the house of the intended buyer, 
to be sold at a certain rate, and had laid 
them down upon the table for the buyer to 


count them out, aud she had counted part, 
when the officers entered and apprehended 
them, before the buyer could pay for those 
selected ; and it was held that the offence 
had not been completed. 

(/) R.v. Hedges, ZC. & P.411. 

(g) R t v. Bunning, Leach, 708 ; East's 
P. C. 183. R, v. JJorrington , and R. v. 
Lazarus , Ibid. 

(h) See R. v. Wylie, 1 N. R. 92. R. v. 
Tattersall , 1 N. R. 93, u. See tit. Know- 

L£J)G£. 

(i) Upon an indictment for robbery in 
extorting money by threats, subsequent 
attempts are evidence to prove the quo 
animo. D anally* s Case . 

(j) by Ld. EUenborough, R. v. 

Wylie, 1 N. R. 94. * 

x 4 
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Soienter. There must, however, in such cases, be such a connection as to warrant the 
inference of knowledge in the principal case. This may arise, in the case 
of uttering, from proximity of time, but the more detached in point of time 
the previous utterings are, the less relation will they bear to that stated in 
the indictment. The fact that all the money uttered is from the same die, 
or, in the case of uttering forged notes, that they are all impressions from 
the same plate, is important to connect the utterings, and to indicate a guilty 
knowledge. The circumstance that the prisoner at the time of uttering had 
other counterfeit coin, (especially if it be of the same description with that 
uttered,) is also evidence for the same purpose ^A), although not alleged in 
the indictment. It is, however, to be observed, that to make such circum- 
stances evidence, there must be a strong connection in the subject-matter. 

Upon an indictment for forging and uttering a bill of exchange, it was 
held that the prosecutor was not at liberty to prove that a bank-note which 
was found in the pocket of the prisoner was forged (1). 

Other indications of guilty knowledge and intention, such as the taking 
precatitions to prevent a quantity of base coin from being injured by rubbing, 
and the possession of powder or pith used to give to the base coin the usual 
appearance of coin which has been in circulation, are too obvious to require 
remark. 

The information and proceedings before the magistrates were deemed the 
commencement of the suit under the 9th sect, of the stat. 8 & 9 Will. 3, c. 20, 
s. 6, and should be produced (wt), although the indictment were for colour- 
ing, and the commitment were for counterfeiting, when the time w*as 
material. 

In order to oust the prisoner of his clergy under the stat. 15 Geo. 2, c. 28, 
s. 23, the record of the former conviction must be proved ( n ). And where 
the second conviction is in a different county or city, it is sufficient under 
the 9th section of that statute to produce a transcript containing the effect 
and tenor of the former conviction made by the clerk of the assize, or clerk 
of the peace of the county or city where the first conviction was had. 

And by the stat. 37 Geo. 3^c. 126, s. 5, sucli a transcript of conviction so 
certified (in case of uttering coin not current here), shall be evidence of such 
conviction in any other county, city or place. 

The having counterfeit coin in possession, is evidence of procuring it with 
intent to circulate it, which is a misdemeanor (o). 


COLLATERAL FACTS. 

Collatciftl It has been Seen that all facts and circumstances are admissible in evidence 
fuets. which are in their nature capable of affording a reasonable presumption or 

inference as to the disputed fact(p); and that, on the other hand, remote 
and collateral facts, from which no fair and reasonable inference can be 
drawn, are inadmissible, for they are at best useless, and may be mischiev- 
ous, because they tend to abstract the attention of the jury, and frequently 
to prejudice and mislead them ( q ). It seeins to be the province of the Judge, 


(k) Per Thompson, B., 1 N. R. 05. 

( l ) By Bayley, J., Lancaster Summ. Ass. 
1820. 

(w) East’s P. C. 168. J?. v. WiUace. Ib. 

(n) R.y. RothweU, Add. Pen. St. 122. 

(o) R. v. Fuller , Russ. & Rv. 808. 


(p) Supra , Vol. X. 

(q) Nothing is inadmissible which is ma- 
terial to the issue joined, to prove or dis- 
prove it (per Blackstone, J., 1$. 1 169). Nd 
new matter foreign to the issue joined is 
admissible in evidence. Per De (3 rev, J,, 
Bl. 1165. And vide Vol. I. 
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in the exercise of a sound discretion, to discrimate between such facts as 
are connected with the issue, and such as are merely collateral. 

It is, however, frequently difficult to ascertain & priori, whether proof of a 
particular fact offered in evidence will or will not become material, and in 
such cases it is usual in practice for the Court to give credit to the asser- 
tion of the counsel who tenders 6uch evidence, that the fact will turn out to 
be material. 

The following are instances where the facts have been held to be insuf- 
ficient to afford any inference as to the fact in dispute. 

The time at which one tenant pays his rent is not evidence to show at 
what time another tenant pays his rent (r). 

A custom in one parish, archdeaconry, or manor, is no evidence of the 
same custom in another ($). For in these and other such cases there is no 
such connection between the fact and the issue as to afford a reasonable 
inference from the one to the other. Where, on the other hand, such facts 
are by any general link connected with the issue, they become evidence. 
Thus, where all the manors within a particular district are held under the 
same tenure, and tlic issue is upon some incident to that tenure, the custom 
of one manor is evidence to prove that the same custom exists in another (t). 

Where the issue is as to a particular right upon a common, evidence is 
inadmissible of the existence of such right on an adjoining piece of common, 
unless a connection between them he proved, and the right be claimed on 
both ( u ). 

Where the question is one of skill and judgment, evidence may be given 
of other facts, which, although in other respects collateral, are, by means of 
the skill and judgment of the witness, connected with and tend to elucidate 
the issue (x). 

A collateral fact is not in general evidence to discredit a witness (y). 
But where a witness swore that a party hud acknowledged two instru- 
ments to have been made by him, evidence was admitted that one of them 
Was forged (z). So evidence of character is in many instances admis- 
sible (a). So collateral facts are admissible to prove intention, malice, or 
guilty knowledge ( b ). 

In an action for a malicious prosecution, a publication by the defendant, 
on the subject of the prosecution, is evidence to prove the malice. So, 
although acts done subsequent to a contract cannot alter the nature of the 
contract, they may be adduced to show what the contract was, if it be 
doubtful (c) ; therefore, an admission of a debt by the acceptance of bills of 
exchange by partners, in payment of goods sold, is evidence to show the 
fact of a sale to the partners (d). So, where the meaning of the terms of an 
agreement is doubtful, and depends on custom or usage, collateral evidence 
is admissible to explain them(e). So, collateral evidence is admissible to 
show the probability of a surrender by a tenant for life, where the possession 
lias long accompanied the recovery (y*). 


(r) Carter v. Pryke , Peake’s C. 95. 

($) Cowp. 808. It tiding v. Newell, Str. 
957,601. 662 ; Fort. 41 ; Doug. 425. Un- 
less the custom be general. 

(t) Str. 652. Duke of Somerset v. France, 
3 Kcb. 90;* Fost. 41. 44; Doug. 495; 
Cowp. 808. 

<w) 4T.R. 157. Morcicoodv. Wood. 

(x) The Wells Harbour Case , M. 23 U. 3. 


(//) Sec Vol. I.; and R. v. Watson, 
2 Starkie’t* C. 11 0. 

(z) Ann. 311. 

(a) See tit. Character. 

(b) See tit. Coin. 

(e) Saville v. Robertson , 4 T. R. 720. 

(d) 1 T. R. 720. 

(e) See tit. Custom. 

(/) See 2 Saund. 42. 7. 


Collateral 

facts. 
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In order to prove that the acceptor of a bill of exchange knew the payee 
to be a fictitious person, evidence is admissible to show that the acceptor 
had accepted similar bills before they could, according to their date, have 
arrived from the place of date (g). And similar evidence is admissible to 
prove that the indorsee had a general authority from the acceptor to fill up 
bills with the name of a fictitious payee (A). 


COMMENCEMENT OF ACTION. See TIME. 


> COMMON. 


Append- 

ant. 


Appurte- 

nant. 


In gross. 


Common, or right of common, is an incorporeal hereditament, which 
consists in a profit which a man has in the lands of another. 

Common is chiefly of four sorts : of pasture, piscary, turbary, and esto- 
vers (t). 

Common of pasture, is a right of feeding one’s beasts in another’s land 7 
and it is either appendant, appurtenant, or in gross (j). 

Common appendant is of common right (A), and it may be claimed in 
pleading as appendant , without laying a prescription. But appendancy 
implies a prescription (/). It cannot be claimed, except in the lord’s 
wastes {ni), for the claimant’s own commonable cattle, levant and couckant , 
upon the land (w). 

Rights of common appurtenant to the claimant’s land are altogether inde- 
pendent of tenure ; they may be claimed in other lordships ; and for cattle 
not commonable ; may be claimed by grant as well as by prescription, and 
either for cattle levant and couch ant, or for a stinted number not levant and 
couchant ( o ). And may be claimed as well by grant within legal memory 
as by prescription (p). 

Common in gross may also he claimed by either grant or prescription. 

As all these rights depend either upon n prescription or a grant (q) actually 
proved or presumed, much of the evidence on this subject is referable to the 
more general heads of evidence of grants and prescriptions . It is obvious, 
that unless a grant can be expressly proved, such rights must in general be 


(g) 2 II. B. 288. 

(h) Ibid. 

(i) Finch's L. 157; Co. Litt. 122; 2 
Inst. 86 ; 2 Com. 32. 

(j) Co. Litt. 122 ; 2 Com. 33. Common 
pur cause of vicinage is not strictly a 
right of common. It happens where the 
inhabitants of contiguous townships have 
usually intercom moned with each other, 
the beasts of the one straying mutually 
into the other's fields, without any mo- 
lestation from either. It is a permissive 
right, intended to excuse what is, in strict- 
ness, a trespass in both, and to prevent a 
multiplicity of suit9. 2 Com. 33. Mus~ 
grave v. Cave, Willes, 322. 

(k) See 2 Inst 8G ; 2 Com. 33. When 
the lords of manors originally granted out 
parcels of lands to tenants, the latter could 
not plough or manure the land without 
beasts ; the beasts could not be sustained 
without pasture ; and pasture could not be 


had but in the lands, wastes, and in the 
fallow lands of other tenants ; and there- 
fore the law annexed the right of common 
as inseparably incident to a grant of the 
lands for commonable cattle, i. e. beasts of 
the plough, or such as manure the ground. 
2 Com. 33. 

(J) Hargrave's note, 2 Inst. 122, a , n. 
A copyholder who has common in a waste 
without the manor, has it annexed to the 
land, and not to his customary estate, and 
must prescribe in a qtie estate through 
his lord. Harwich v. Matthews , 5 Taunt. 
365. 

(m) 2 Inst. 85 ; 1 Roll. 396 ; 4 Co. 37. 

(n) Ibid, and Burr. 320. Henson v. 
Chester , 8 T. R. 396. 

(o) 4 Burr. 2431 ; 1 Rol. 401, 1. 15; 

2 Cro. 27 ; 2 Mod. 185. • 

(p) Cowlam v. Slack, 15 East, 108. 

(q) Cro. Car. 482; F* N. B. 180; Bac. 
Ab. Common, [A.] 2. 
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supported by evidence of usage (r) No such right of common appendant Levancy 
exists but for such cattle as are levant and couchant (s). So many are levant & couch- 
and couchant as the land , to which the common is appurtenant, will maintain anc y* 
in winter (r); and common cannot be claimed as appendant to a house 
without any curtilage or land (u).* And therefore, where a plaintiff in an 
action for the disturbance of his right of common, claimed the right for all 
commonable cattle levant and couchant , and it appeared that the house of 
which he was the owner had neither land, curtilage, nor stable, belonging 
to it, the plaintiff was nonsuited (#). And so, although the declaration, 
or plea of justification, allege the right of common to be appendant to a 
messuage , it must be proved that there is at least a curtilage belonging to it, 
on which the cattle may be levant and couchant (y). 

But an allegation of right of common for all the plaintiff's cattle levant 
and couchant is supported, although the common be not sufficient to feed all 
the cattle for a length of time (z). 

Where the declaration in an action for disturbance of the plaintiff's right 
of common alleged that he was possessed of a messuage and land, with the 
appurtenances, and by reason thereof ought to have common of pasture, it 
was held that he was entitled to recover pro tanto , although it appeared that 
he was possessed of land only (a). 

But in order to prove that the cattle in question are levant and couchant , 
it must be proved on an issue taken on the fact that they are connected with 
the land on which they are so alleged to be levant and couchant (b). In the 
case of a distress, those cattle only are said to be levant and couchant which 
have been there for a space of time long enough for them to have lain down 
and risen up again. But in a case of right of commnion appendant, levancy 
and couchancy is merely a mode of ascertaining the number of cattle which 
are entitled to the right of common (<*), and actual levancy and couchancy 
need not be proved in an action for disturbance. 

The plaintiff alleged a right of common of pasture for all commonable 
cattle levant and couchant on J00 acres of land in tlie plaintiff's possession, 
part of a certain common field over the said common held, every year when 
tlie same was sown with corn, after the corn was reaped, gathered, and 
carried away, until the said field, or some part thereof, was again sown with 
corn. This was held to be supported by proof that the plaintiff was a part-* 
owner with the defendant and others, of a common field upon which, as 1 
stated in the declaration, the occupiers turned their cattle, tlie number 
being in proportion to the extent of their respective lands within the com- 
mon field, although such cattle were not maintained upon the land during 

(r) See 12 Vin. Ab. [T.] b. 18, pi. 3. (?/) Sir W. Jones, 227. 

Litt. R. 295. (z) Willis v. Word, 2 Chltty, 297. 

($) Bac. Ab. Common, [A.] 2. (a) lticketts v. Salwey , 2 B. & A. 360. 

( t ) Per Coke, J., Noy, 30. Vent. 54. And see Bower v. Hill, 2 Scott, 535. 

5 T. R. 46. Shakespear v. Peppin, 6 T. R. (6) 1 Will. Saund. 346, c., in note. 

741. (c) See the judgment of Barley, J., 

(m) Scholes v. Hargrave, 5 T. R. 46 ; Chee&man v. Hardham , 1 B. & A. 706. 

and per Buller, J. Ibid . The cases, Salic. It need not be proved that the land was 

169, 2 Brown!. 101, Bmerton v. Selby , actually used for supporting the cattle. 

2 Ld. Ray m. 1015, Noy, 30, are consistent JBolnrn v. Atkinson , cor. Bayley,' J., 

with this doctrine, for in all of them the Nortlid. Summ. Ass. 1827, £. e. in an 

Courts say that they will intend that mes- action for disturbance . An allegation of 

^uage or coy:age includes land. a right of common for all commonable 

(a?) Scholes v. Hargreaves , 5 T. R. 46, cattle “ levant and couchant” is proved by 

by Ld. Kenyon, C. J. ; and the Court of a grant of reasonable common of pasture. 

K. B. afterwards approved of the nonsuit. 
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winter, and although the number was in proportion to the extent, and not 
the produce, of the land in respect of which the right was claimed ( d ). A 
right for all commonable cattle is proved by evidence of use by all the 
cattle which the party had, although he never had any sheep (e). It must 
also be proved that the cattle are the party's own cattle, or at least that he 
has a special property in them (/); and, in the case of common appendant, 
that they are commonable cattle. 

Where the right of common is claimed by an inhabitant of a particular 
place in right of inhabitancy, he can claim for such only as are levant and 
couchant (g). 

Although a plaintiff in an action for disturbance of his right of common, 
whether against a commoner or stranger, may declare upon his possession 
only (A), (for possession is sufficient against a wrong-doer,) he must on the 
trial prove his right of common ( i\ such as he has alleged it to be in the 
declaration (j). And if the right to use the common for commonable cattle 
be subject to a condition precedent of making a money payment to the lord 
of the manor, it must be so alleged ; for although the title need not be shown, 
the right must be stated (h). 

Proof of the uninterrupted enjoyment of a common for twenty years will 
in general, as in the case of other easements, be evidence to raise a legal 
presumption of a right by prescription, or at least by grant (Z). An enjoy- 
ment for a shorter period may or may not afford such a presumption, accord- 
ing to the circumstances which support or rebut the right (m). 

If the plaintiff 1 should unnecessarily state his title to the right in the 
declaration, it seems that, provided he prove a title to the particular right 
claimed, the variance will not be fatal ; for the disturbance is the gist of the 
action, and the title is mere inducement, and not traversable (n). 


(d) Chocs man v. Hardliam , 1 B. Sc A. 
700. 

(c) Manifold v. Pennington , 4 B. Sc 
C. 101. 

( f) llro. Common, 47 3 2 Show. 328 3 
1 Will, Saund. 340, r. 

(</) 1 Roll. Ah. 308 3 1 Will. Mournl. 
340, «?. (3). 

. (A) Saunders v. Williams, 1 Vent. 310. 
Strode v. Byrt , 4 Mod, 418. Atkinson v. 
- Tcusdale, 2 Bl. It. 817 3 3 Wils. 278. 

(/) B. N. P.70 3 1 Will. Sound. 340, (z). 

U) Ihkl. 

(k) Bolam v. A thin son, cor. Baylcy, J„ 
Northd. Suimn. Ass. 1827. 

(/) See tit. Disturbance' — Grant — 
Prescription. Also 2 Will. Sauud. 175, d. 
Beads v. Price, cor. Wilmot, J., Worcester 
Spring Ass. 1701 3 2 Will Saund. 175, a. 
Darwin v. Upton, Ibid. Penh/ v. Shaw , 
0 East, 214. Martin v. Goble , 1 Camp. 
323. 'J'Jie plaintifF being possessed of a 
house and land in JET., uses right of common 

iu the manor of W . for sixty years, the 
common in W, being adjacent to the com- 
mon in J£., it is a question of fact for the 
jury to determine, whether the user be re- 
ferable to a mistake of the boundary, or to a 
legal right of common in TV. 3 Hcthvrington 
v. Vane, 4 B. Sc B. 428. An inclosure made 
from a common twelve or thirteen years 
ago, with the knowledge of the steward and 


without objection, is evidence of a license 
by the lord, and ejectment cannot he 
brought against the tenant without pre- 
vious notice to give up the land. Doe d. 
Foie y v. Wilson, 1 1 East, 50. Common 
appurtenant may be claimed as well by 
grant within the time of legal memory, as 
by prescription, and after an unity of pos- 
session in the lord of the land in respect of 
which the right of common was claimed 
with the soil and freehold of the waste. 
Evidence that the lord’s tenant had for fifty 
years past enjoyed the waste, was held to 
be evidence sufficient to warrant the jury 
in presuming a new grant of common as 
appurtenant, so as to support an action by 
the tenant for surcharging the common, and 
declaring on his possession of the messuage 
and land with the appurtenances, and 
that, by reason thereof, he was entitled 
of right to the common of pasture, as be- 
longing and appertaining to his messuage 
and land : aud also to support another 
count, in substance the same, alleging his 
possession of the messuage and land, and 
that by reason thereof he was entitled to 
common of pasture. Cowlam v. Slack , 
15 East, 108. See also Clements v. Damn 
bert , 1 Taunt. 205. % • 

(m) Per Ld. Ellenborough, Bealy v. 
Shaw , 6 East, 214. 

(») B. N. 1\ 70 3 4 Mod. 424 3 1 Saund. 
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In such an action against a stranger, or against a commoner for dep&s* proof of 
turing supernumerary cattle ( o ), it does not appear to be necessary foT the 'damage, 
plaintiff to prove that he has sustained any specific injury ; for the consump- 
tion of the grass by the other cattle is in itself a diminution of the right and 
profit of the commoner, and considered to be sufficient proof of the damage 
alleged in the declaration ; for if the other cattle had not been there, the 
plaintiff's cattle might have eaten every blade of grass which was consumed 
by the other ; besides, the law considers that the right of the commoner 
is injured by the act, and therefore allows him to bring an action for it, to 
prevent a wrong-doer from gaining a right by repeated acts of encroach- 
ment ( p ). 

It is said to be a general mile, that wherever an act injures another’s 
right, and would be evidence in future in favour of the wrong-doer, an 
action may be maintained for the invasion of the right, without proof of any 
specific damage (q ) ; and this 1ms been laid down by a writer of authority (r) 
to be a governing principle in these cases. As for instance, an action may 
be maintained for fishing in the plaintiff’s several fishery, although it be 
neither alleged nor proved that the defendant caught any fish (s). 

But if the defendant be the lord of the manor (£), or put his cattle upon 
the common with the lord’s license, the plaintiff must prove a specific injury ; 
and it would be insufficient to show that the cattle consumed the grass, as 
in an action against a stranger, without also proving that there was not a 
sufficiency of common left in order to support the action (u), for the lord is 
entitled to wliat remains of the gross, and may either consume it by his own 
cattle, or license another to depasture it ; although in the case of a stranger 
it seems to lie on the defendant to show that a sufficiency of common is left 
for the plaintiff (x). 

It is no defence to an action for surcharging the common that the plain- Defence, 
tiff* has also been guilty of a surcharge (y). A right of common is extin- 

346, a. ( n ) ; Picketts v. Sal wry 9 2 B. & A. 1 Baund. 346. b. The lord may, by special 

360. Yet if the plaintiff should set out an custom, dig clay-pits, or do other acts in 

insufficient title, the declaration, it is said, diminution of the right of common, or em- 

would be bad. 1 Salk. 363; 2 Ld. Raym. power others to do so, without showing a 

1230. sufficiency of common left. Hateson v. 

( 0 ) See Atkinson v. Teas dale, 2 W. Bl. Green, 5 T. It. 411. Clarkson v. Wood - 

817. Such action is maintainable although house , 5 T. K. 412. Place v. Jackson, 

t.lie plaintiff himself lias been guilty of a 4 D. & R. 418. So by special custom he 

surcharge. Hobson v. Todd , 4 T. R. 71. may, by consent of the homage, let parts 

(p) Wells v. Watling, 2 Bl. Rep. 1233. for building. Folkard v. Hemmett,lj T. It. 

Hobson v. Todd, 4 T. R. 71. Taking 417. A commoner cannot justify cutting 

away the manure droppsd by the cattle is trees planted by the lord on the waste ; he 

a sufficient damage. Pindar v. Wads - must bring case or an assize. Kirby v. 

worth, 2 East, 254. Sadgrove, 1 B. & P. 13; 3 Anstr. 892; 

(#) 1 Will. Saund. 346, a . in note. 6 T. R. 483. As to tho right of the lord 

(r) Mr. Seij. Williams, 1 Will. Saund. of a manor to approve wastes under the 

346, a . Statute of Merton, see Hubert y v. Page, 

(s) Patrick v. Greenway , cor . Law- 2 T. R. 391 ; Glover v. Lane, 3 T. R. 445 ; 

rence , J., Oxford Spring Ass. 1796; cited Shakespear v. Pep phi, OT. R. 741. There 

1 Will- Saund. 346, b. can bo no approvement in derogation of 

( t ) See the observations of Bullcr, J., a right of common of fishery; Grant v. 

in Hobson v. Todd, 4 T. R. 73 ; Smith v. Gunner , 1 Taunt. 435 ; nor where the 

Feverell, 2 Mod. 6; and 1 Will. Saund. tenants have* a right to dig for gravel, or 

346, b, in note. take estovers. JJuberly v. Page, 2 T. II. 

(w) Smith v. Peverell , 2 Mod. 6; 1 391. 

Saund. 346, b. (n). The plaintiff may de- (a;) See the form of declaration, Herne, 

*clare against a licensee of the lord, as a 125; 2 Mod. 6; 1 Lutw. 107 ; 3 Wils. 290; 
stranger. Hobson v. Todd, 4 T. R. 71. 1 Will. Saund. 146, a.; 9 Rep. 113, a . 

And it lies on the defendant to prove the (y) Hobson v. Todd , 4 T. R. 71. 
license, and sufficiency of common left. 
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guiehed by unity of possession, < A grant of land* &c. with common appur- 
tenant, does not pass a right of common after the extinction by unity of 
possession, although those who have occupied the tenement since the extinc - 1 
tion have used the common. Seem, if there had been a grant of all commons 
med therewith (z). 

A plea of justication, claiming a right of common appendant for the de- 
fendant's commonable cattle levant and couchant, may be put in issue by a 
general replication, for it is but one entire title (a ) ; or the plaintiff may 
specially traverse that they were the cattle of the defendant levant and 
couchant ( b ) ; and in either case the defendant must prove that the cattle are 
his own, or that he has a special property in them (c), for a man has no right 
to use the common with the cattle of a stranger, or with his own cattle 
levant and couchant , upon some other land, and not upon the land to which 
the right is appendant or appurtenant ; but if he borrow cattle to compester 
his land, they may be put upon the common, for he has a special property 
in them (d). And where a man has common appurtenant for a specific 
number of cattle as appurtenant, it may be severed by grant and converted 
into a right of common in gross. 

If the defendant justify under an alleged right of common, and it appear 
that the common has been inclosed for twenty years, the justification can- 
not be supported (e). 

A plea claiming a prescriptive right of common for a certain number of 
beasts, generally, is not supported by evidence of a right of common of 
vicinage (/). 

Proof of a prescription limited by an exception will not support a general 
prescription. Thus, proof of a prescription for all cattle, at all times of the 
“year, (sheep only excepted for a certain time), will not support a prescrip- 
tion claimed for all cattle, &c. at all times of the year (g). 

On issue joined, as to a right of common, the defendant may give in evi- 
dence a release of the right of common, although he might have pleaded 
it (A). Such a release however will not avail where the common belongs to 
land which is entailed, and which cannot pass by release any more than the 
land itself (i). 

Upon issue taken in replevin on a replication by the plaintiff, alleging a 
prescription for commonable cattle levant and couchant , and averring that 
the cattle in question were levant and couchant , the burthen of proof lies on 
the plaintiff. If in such case the cattle have been distrained by the lord (h), 
and on the trial it appeared that some of the cattle were levant and couchant, 


( z ) Clements v. Lambert, 1 Taunt. 205. 
See also Mort'is v. Bdgington , 3 Taunt. 24. 

(a) Skinn. 137 ; 2 Show. 328 ; Robinson 
v. Raley, 1 Burr. 316. 

(b) Ibid, and Bennett v. Reeves, Willes, 
227 

(c) Bro. Common, 47 ; 2 Show. 328. 

(d) Mollitor v. Trevilian, Skinn. 137; 
F. N. B. 180 ; Roll. Common, 402. 

(<?) Creacli v. Wilmot, 2 Taunt. 160, 
cited by Lawrence, J. Hawke v. Baron, 
2 Taunt. 156. And see tit. Trespass. 

(/) 12 Vin. Ab. Common, T. b. 18. 
L. E. 235, pi. 37 ; 13 Hen. 7, 13; supra , 
and tit. Variance. — Prescription. 

(p) Carth. 241. 

W Clayton, 0 — 8, C. 1, Atkinson's Case. 


(/) Clayton, 9 — 8,C. 1, Atkinson's Case, 
(k) A commoner cannot distrain the sur- 
plusage where another commoner puts more 
cattle on the common than are levant and 
couchant ; 1 Roll. Ab. 320. 405, pi. 5; 
Yelv. 104; 2 Bulst. 117; and semble , he 
cannot, although none of the cattle have 
been levant and couchant . 1 Will. Sauud. 
346, d. Yet qu . where the right is limited 
to a certain number. Hall v. Harding , 
4 Burr. 2431. Levancy and couchancy are 
incident to common appendant as well as 
appurtenant, and ean be claimed only in 
respect of cattle sufficient to plough and 
manure the tenant’s arable land. Bennett 
v. Reeve, Willes, 227 ; Co. Litt. 122, a. 
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and that others were not, the issue would be found for the lord (2); and so it Levant a ad 
would be in trespass (m) for taking the cattle. But if in such a case the Couchant. 
lord brought an action of trespass guare clausum fregit , and the defendant 
prescribed for his commonable cattle levant and couchant , and averred that 
he put such his commonable Rattle levant and couchant upon the common, and 
upon issue taken, it appeared that some werq and some were not levant and 
couchant , the defendant would be entitled to a verdict, the plaintiff having 
traversed the levancy and couchancy y instead of new assigning the trespass, 
by stating that he brought his action for depasturing the common with 
other cattle ; and this upon the general principle, that in trespass it is 
sufficient for the defendant to prove that which excuses the trespass, 
although not to the extent of the number or amount specified in the declara- 
tion (n). 

The defendant cannot give his right of common in evidence under the 
general issue in trespass ( o ). 

It has already been seen, that evidence of reputation is admissible to Reputa- 
prove customary rights where many are interested (/?), although such evi- tion ' 
dence be not admissible to prove a private prescriptive right. 

On issue joined on a custom pleaded that a customary tenant shall have 
common of pasture on the plaintiff’s land, evidence is admissible of a 
custom for the lord to inclose parcels, and of a grant to the plaintiff under 
such circumstances( q). 

The general rule is, that if the issue be on a customary right of common, Compe- 
by the establishment of which the witness would be benefited, he is incom- tency ‘ 
petent ; but tfiat where he gives evidence to establish the private prescrip- 
tive right of another, he is competent (r). Thus, if the issue be on a right 
of common which depends upon a custom pervading the whole manor, the 
evidence of the commoner is inadmissible, because, as the right depends 
upon the custom, the record in that action would be evidence in another 
action brought by that very witness to try the same right (*). In such a 
case, although the witness be not a party to the action, yet he claims under 
the same title with the party whose witness he is, and thereby immediately 
establishes his own title (t). So where the issue was upon the question 
whether the defendant was bound ratione tenure to repair a fence contiguous 
to a common on which the plaintiff prescribed for common appurtenant, it 
was held that another commoner was not a competent witness ( u ). Neither 
is a commoner competent to extend the limits of such rights. But the same 
reason does not apply where common is claimed by prescription in right of 
a particular estate ; for if A . has a prescriptive right of common belonging 
to his estate, it does not follow r that B., who has also an estate in the same 
manor, has the same right ; and the judgment for A . would not be evidence 
for B. (x). So if A ., B ., C . and JD. } claim common in Dale, exclusively of 

(l) 2 Roll. Ab., 708, p. 41. Sloper v. v. Sparke, 1 M. & S. 870; Carth. 181. For 
Allen , 1 Brownl. 171; 1 Will. Sauiid. further observations, sec tit. Custom. 

346, d. (q) Arlett v. Ellis, 7B.&C. 340. See 

( m ) But qu. whether in such case the further, The Attorney general v. Qaunt~ 
commoner might not help himself, by en- lett, 3 Y . & J. 03. 

tering a nolle prosequi as to the cattle (r) 3 T. R. 32 ; 1 T. R. 302. 

which were not levant and coucha?it , and (s) Per Buller, J., 1 T. R. 302. 

proceed for the rest ? ( t ) B. N. P. 283 ; and see The Duke of 

* (n) See lit. Trespass ; and 2 Will. Somerset v. France , 1 Str. 668. ' 0 

Saund. 346, d. («) Anscombe v. Shore , 1. Taunt. 261. 

(o) Co. Litt. 283, a; Gil. Ev. 216. (x) Per Buller, J., 1 T. R. 303. “ And 

Ip) Vol. I. tit. Refutation. Weekes yet,” adds the learned Judge, " there are 
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all 'other ^perSons^and the right of A . comes in dispute, B. may be a wit- 
ness to prove AJs right of common there, for in effect he charges himself by 
proving that another has a right of common there ( y). 

One who claims common pur cause of vicinage is not, it is said, incompe* 
tent ; for this is no interest, but only an excuse for a trespass (z). 

CONFESSION. See ADMISSION. 

CONFIDENTIAL COMMUNICATION. 

• 

The rule that a counsel, solicitor or attorney, shall not be permitted to 
divulge any matter which has been communicated to him in professional 
confidence, has already been adverted to as one that is founded on the most 
obvious principles of convenience (a). This is the privilege of the client, 
and is founded on the policy of the law, which will not permit a person to 
betray a secret which the law has entrusted to him ( b ). To allow |uch an 
examination would be a manifest hindrance to all society, commerce, and 
conversation (c). 

With respect to such communications, the mouth of the witness is for ever 
sealed, and he cannot reveal them at any time or in any proceeding, although 
the client be no party to it, however improbable it may be under the 
circumstances that any injury can result to him from the disclosure (df), and 
although the relation of attorney and client has ceased by the dismissal of 
the attorney (<?). 

The rule is strictly confined to counsel (f), solicitors and attornies (y). It 
has even been held at Nisi Prius , that where a communication was made to 
the witness under the mistaken idea that he was an attorney, when the fact 
was otherwise, the witness was bound to reveal it. It extends, indeed, to a 
communication made to the clerk of an attorney (A) ; to an interpreter 
between a client and liis counsel or attorney, for this maybe essential to the 
communication between the parties, and the privilege rests upon the same 
grounds (?'). But it does not, it seems, extend to a communication made to 
an attorney, which has been accidentally overheard by another witness (A), 
for this is owing to the negligence of the client himself (/). Nor to a letter 
written by the attorney to the client, and indorsed by the client (w). Nor 
tb a communication made to an interpreter in the absence of the attor- 


cascs which lay it down as a general rule, 
that one commoner cannot be a witness for 
another.” 

(y) Per Holt, L. C. J., in Ilocliley v. 
Lanib , 1 Ld. Raym. 731. 

(r) B. N. P. 285. Where one of two 
adjoining commons, with common of vicin- 
age, Is fenced off but incompletely, so as 
still* to admit of cattle straying from one to 

the other by means of a highway, the com* 
moo by vicinage still continues. Quite tt 
v. Lopez , 13 East, 348. 

(0) Vol. I. tit, Principles op Evi- 
dence. 

(b) B. N. P. 284; Rayner Read. Ill ; 
9 St. Tr. 387. 2?. v. Sari of Anglesea. 

\c) See 1* Vin. Ab. B. a. pi. 1. 

(d) Wilton v. Mast all, 4 T. K. 763. Per 
Buller, J., 4 T. B. 7 of). Vide etiam , Slo- 


man v. Heme , 2 Esp. C. 695. Rex v. 
Withers, 2 Camp. 579. Maddock v. Mad - 
dock, 1 Ves. 262. Bishop of Winton v, 
Fournier j 2 Ves. 446. 

(e) R . v. Withers , 2 Camp. 178. 

If) In the case of Foote v. Hayne , 1 R. 
& M. 165, in an action for breach of pro- 
mise of marriage, the L. C. J. would not 
allow the law-clerk of defendant’s counsel 

to be examined, to prove the fact of the 

counsel's retainer by the defendant. 

(g) JR. v. Duchess of Kingston , 1 1 St. 
Tr. 246. 

(h) Taylor v. Foster, 2 C. & P. 205. 

(t) Madame Du Barrels Case , cited 

4 T. R. 756. 

(k) Wilson v. Rastall, 4 T. R. 753. 

(l) Gaiusford v. Grammar , 2 Camp. 10, 
(/?/) Meyer v. S eft on, 2 Starkie’s C. 274. 
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ney (n). Nor to what took place at the execution of a deed ( 0 ). Nor to an 
admission of a debt made by the attorney to the adverse party by direction 
of his client (p). Nor to proof of identity (q). 

The rule is not confined to communications made in the course of a cause, 
or with a view to a cause (r) ; but extends to all cases where the party 
applies for professional assistance (s), in respect of a cause contemplated, or 
matter in dispute or controversy. Though not to cases where the attorney 
is employed in matters which *are not professional, as in a treaty for the 
purchase of an estate. The rule extends to facts which the attorney be- 
comes acquainted with in the character of an attorney, although the com- 
munication was not made by his client (t). Such as communications made 


(w) Du Barr# v. Livette , Peake’s 0.77. 

(0) 5 Esp. C. 52. See Bichnell v. Kep - 
pell, 1 N. R. 21. 

(p) Turner v. Bnilton , 2 Esp. C. 474. 

(7) 2 D. & R. 347. 

(?•) Cromacke v. Heathcote , 2 B. & B. 4. 
Gainsford v. Grammar , 2 Camp. 0; 6 
Mucltl. 47. But see below, note (e); and 
Wadsworth v. Hamshaw , 2 B & B. 5, in 
the note, where the contrary is said to have 
been decided in the Court of K. B. 

(s) In Williams v. Mini die, 1 lty. & M. 
34, ' Lord Tenterden is said to have held, 
that the rule extended to such commu- 
nications only as were made pending a 
cause. In Broad v. Pitt , 1 M. Sc M. 233, 
Best, C. J. said, that when called upon he 
should rule conformably with Lqrd Ten- 
torden's ruling ; but in the case of Clarke 
v. Clarke, 2 M. & M. 3, Lord Tenterden, 
C. J. held, that communications made 
to an attorney respecting a matter in 
dispute and controversy are privileged, 
though no cause was then commenced. 
His lordship, referring to what be had been 
supposed to have said in the case of Wil- 
liams v. Mundie, observed , u I think I could 
not have said that it must relate to matters 
communicated strictly for the purpose of 
bringing an action, or to a cause actually 
existing. I certainly have been more in- 
clined to restrict the privilege more than 
many other Judges ;.and I have been so very 
much in consequence of a cause to which 
my attention was drawn at a very early 
period of my professional life (before I was 
at the bar), which was tried on the Mid- 
land circuit, and in which Serjeant Adair 
went specially as counsel. It was an action 
for bribery ; and on its appearing that a 
witness, who was called to prove conversa- 
tions, was the attorney of the party, the 
Judge at once refused to allow the evidence 
to be gone into, and nonsuited the plaintiff. 

The nonsuit was set aside and a new trial 
had, on the ground that though the wit- 
ness was the defendant's attorney, the com- 
munication was not made to him in his pro- 
fessional character. Bramwell v* Lucas , 
2 B. & C. 746, proceeded on the same prin- 
ciple; and accordingly an attorney there 
was held to be at liberty to give evidence 
of inquiries made of him by his client as 
to a mere matter of fact, for that his pro- 
VOL. 11. 


fessional character was not then concerned. 
Suppose a party to consult his attorney 
whether or not lie should bring or resist 
on action, I cannot doubt that such a com- 
munication would be privileged, though no 
suit was pending at the time. In the pre- 
sent case no suit was pending at the time ; 
but after dispute had arisen, the plaintiff 
consulted an attorney on the aubject, put 
documents into his hands, and steps were 
taken on them to render them effectual. 

I think that was a communication made to 
the attorney in his professional character, 
with respect to a matter then in dispute 
and controversy, although no cause was in 
existence with respect to It, and I think 
that such a communication is privileged.” 
See Parkhurst v. Low ton, 2 Swanst. 199. 
In liar gr cave v. Hutchinson, York Sum. 
Ass. 1834, Lyndhurst, L. C. B., said, that 
it had bean held by the Judges, after consi- 
deration, tliat the rule was, that a commuf 
nication to an attorney is privileged, if an 
action be pending or contemplated; and 
see 0 Madd. 47. — The Court (of Chancery) 
discharged so much of an order to produce 
papers as were sworn to be communications 
between the defendant and her country 
solicitor, and between her and her town 
solicitor, or between those persons, either 
during the cause or. with reference to it, 
though previous to its commencement. 
Hughes v. Biddulph , 4 Russ. 190. So 
where the papers were written after the 
dispute had arisen, with a view to taking 
the opinion of counsel upon the matter in 
question, and which afterwards became the 
subject of suit. Vent v. Pacey , 4 Russ. 
193. The attorney in a cause may be 
called on the opposite side, and asked who 
is his employer, in order to let in his 
acts and declarations. Livy v. Pope , 1 M. 
& M. 410. Where the defendant's attor- 
ney’s clerk was called merely to prove the 
fact of the receipt of a particular paper 
from the defendant, held that it was not a 
privileged communication. Eicke v. Nokes , 
1 M. & M. 805. The attorney cannot be 
asked Whether, before the action brought, 
his client, the plaintiff, did not say that 
he would waive it. Goodlight v. Bridge , 
Lofft, 27. 

(t) Robson v. Kemp , 5 Esp. C. 52* 
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by third persons who accompanied the client when he came to consult the 
attorney (h) ; and to the contents of a written instrument, which he has by 
delivery from his client (jc). No other communication, however confidential 
in its nature, is privileged, either by the relation or rank of the parties. 

All other professional persons, whether physicians, surgeons, or divines,, 
are bound to disclose the secrets which have been reposed in them in the 
practice pf their profession, when called upon to do so for the purposes of 
justice (y). It has been held that a Romgn-catholic priest is bound to 
Teveal secrets confided to him in the course of confession (z). So a steward, 
servant,, or private friend, is bound to disclose a communication, however 
confidential it may be in its nature (a). And a peer has no greater privilege 
in this respect than a commoner (5). In one case, indeed, it is reported that 
Lord Holt would not permit a trustee for the plaintiff and defendant, who 
had been employed by them in the purchase of offices, to be examined, on 
the ground that he should not be allowed to betray his trust (c). This, 
however, seems to be inconsistent with later authorities. 

In a late case, where a clerk to the commissioners of the property-tax 
was required to prove the defendant to be a collector, and be objected, 
because he had taken ail oath of office not to disclose what he should learn 
as clerk concerning the property-tax, except with the consent of the com- 
missioners, or by force of an Act of Parliament, it was held that he was 
bound to give his testimony ; and that the evidence which a witness was 
called upon to give in a court of justice was to be considered as an implied 
exception in the Act (el). 

As the rule is one of policy or necessity, and operates to the exclusion of 
evidence, its operation is strictly limited to communications made in the 
course of professional business, pending the relation of counsel or attorney, 
and client ; for the policy on which the rule is founded extends no farther ; 
and therefore it does not extend to any communication, although made to 
an attorney, if he was not employed as such, but only as a mere agent at 
at the time (e) ; nor to any*which was made before the commencement of 
the suit, whilst the witness did not act in the capacity of an attorney or clerk 
in court (f); nqr to a gratuitous communication made to an attorney after 
the termination of the suit. Thus, upon an action brought to recover a 
sum paid on the compromise of a cause after interlocutory judgment, and 
the execution of an inquiry, it was held that the attorney in the first cause 
might be called upon to disclose, that his client, after the termination of 
that cquse, said that his demand arose upon a lottery transaction (y). Nor 
in general to any communication, although made to an attorney, which is 
not made in professional confidence. In the case of Armesley v. The Earl of 
Angtesea, it was held, that a. conversation which had been held twenty years 
ago between the Earl of Anglesea and his attorney, as to the prosecution 


(ti) JR. v. Withers , 2 Camp. 579. 

(or) Beard v. Ackerman, 5 Esp. 120. 

(tf) Wilson v. It curtail, 4T.R. 753. JR . 
v. Xhtch. qf Kingston, 1 1 St. Tr. 243 : 
Keb. 505: 'Vent. 197 ; Bac. Ab. Ev. A. 2 ; 
Skinm 404. 


(*) lake's C. 77. Butler v. Moore, 
cor. Sir Midi. Smith, bart. Master of the 
Rolls, Macs all, 258. Vaillant v. Dode- 
mmd, 2 Atk. 524. 

(e) 2 Atk. 524. 

(b) 11 St. Tr. 246. 


(e) Ld. B&ym. 783. His giving such 
evidence would have been objectionable 
on another ground, since it exposed him 
to penalties. 

. (d) Lee, q. t., v. Birrell, 8 Camp. 887. 

(e) Wilson v. lia stall, 4 T. It. 753 ; 
B. N. P. 2^4. Crofts v. Pickering , Vent. 
197 ; 12 Vin. Ab. 88, B. a. 

(/) VoiUant v. JDodemead , 2 Atk. 
524. , * 

(g) Cobden v. Kendrick , 4 T. R. 431 
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of the plaintiff for murder, might be inquired into, since it was not matter' 
of professional confidence (h). Nor to any fact which the attorney* acquired 
by any other means than by the confidential communication by the client* 
Thus, an attorney is compellable to identify the person of his client (») ; 
to prove that his client swore to and signed an answer in Chancery, upon 
which he is indicted for perjury (A); to prove the execution of an instru- 
ment by his client, to which he is an attesting witness (Z) ; to prove any 
collateral fact within his own knowledge, independently of any professional 
communication; as, to prove the hand-writing of his client (m), in an action 
of debt upon a bond, to prove that the consideration was usurious (n) ; to 
prove, where the question is as to an erasure in a deed or will, any facts as 
to the state of the instrument which he knows independently of a profes- 
sional communication by his client ( o ) : or to prove the contents of a written 
notice to produce papers (jo): in short, the attorney may disclose any 
matter except that which has been confidentially and professionally entrusted 
to him by a client (<7). 

The privilege is that of the client, and not of the witness (r) ; and there- 
fore the Court will interfere to protect the client, although the witness -be 
willing to betray his trust (a) ; and a Court of Equity has ordered such matter 
to be expunged ( t ). But the client may, if he will, waive this privilege, as 
lie may any other (m) And if a counsel or attorney be called as a witness ' 
by his client, he is not protected from cross-examination as to the point 
upon which he has been examined in chief, although it was matter of con- 
fidential communication. But such cross-examination must be confined to 
the same matter, and must not be extended to other points in the cause (#). 

The rule applies, whether the question be asked upon an examination in 
chief, or upon cross-examination (y). 

The course of proceeding in Mr. Aylott's Case was somewhat singular. 
He had been counsel for the defendant, and being called as a witness for 
the plaintiff, the Court acceded to his request that he might not be sworn 
in the usual way on the general oath , but only to reveal such things as he 
knew before he was counsel, or as had come to his knowledge since by other 
persons, and the particulars to which he was to be sworn were specifically 
proposed ; viz. wliat he knew concerning the will in question ( z ). Such a 
precaution, however, seems to arise out of an excessive tenderness of 
conscience. The general obligation of the oath to declare the whole truth, 
must, with reference to the subject-matter and occasion of the oath,' be 


{h) Annesley v. Earl of Anglesea, 8 St. 
Tr. 380. See Crofts v. Pickering , 1 Vent, 
107. Oneby’s Case, 12 Yin. Ab. B. a pi. 
2; March, 83; L. E. 81. 

(?) H . v. Watkinson , 2 Str. 1122; 
B. N. P. 284 ; Cowp. 846. 

(ft) Per Ld. Mansfield, Cowp. 845. 

(l) Boe y • Andrews, Cowp. 846. Every 
man, by attesting an instrument, pledges 
himself to come forward to prove it. 
Ibid, and Ld, Say avid Sele’s Case , 10 
Mod. 40. 

(m) 2 Haw. c. 46, s. 89. 

(n) Baffin v. Smith , Peake’s C. 108. 

• (o) B. N.J\ 284; 1 Vent. 197. 

ip) Spencely v. Schullcnbcrg , 7 East, 
357. 

( q ) It has been said that it does not ex- 


tend to a communication made bf a client 
to * his counsel, where it is mere convey- 
ance. South Sea Company v. Jollijfe , 
cited 2 Atk. 522. 

(r) B. N. P. 284; Petrie ’< Case, cited 
4 T. R. 751. 759. 

(s) 9 T.R. 759 ; 2 Ves. jun, 189. 

(t) Sandford v. Kensington, 2 Ves. jun. 
189. 

(u) Phill. Ev. 108# 

(a?) Vaillant v. Bodemead, 2 Atk. 
524. 

(y) Waldron v. Ward, ’Styl. 449 y 12 

Vin. Ab. a. . it „ v 

(z) S parke v. Sir Hugh Middleton J , I 
Keb. 505, pi. 68 ; 12 Vin. Ab. B. a pi. 4. 
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necessarily understood to mean the truth, so far as it ought legally to be 
made known (a). 

It has been seep, that where an informer makes a disclosure to a magis- 
trate, or agent of government, neither the names of the parties to whom the 
information has been given, nor the nature of the communication itself, is 
allowed to be revealed (A). 

A clerk attending on a grand jury was not allowed to reveal what was 
given in evidence before the inquest, the jurors themselves being sworn to 
keep secret all that passes before them (c). 

CONFIRMATION. 

Ip the issue in tail does any act towards carrying an agreement or contract 
of his ancestor into execution, it will become binding on him, and he will be 
compelled in equity to perform it(d). 


CONSPIRACY. 

Upon an indictment for a conspiracy., the evidence is either direct, of a 
meeting and consultation for the illegal purpose charged, or more usually, 
from the very nature of the offence, is circumstantial. It is not necessary to 
prove any direct concert, or even meeting, of the conspirators (c). If several 
persons meet from different motives, and then join in effecting one common 
and illegal object, it is a conspiracy (/*). 

A concert may be proved by evidence of a concurrence of the acts of the 
defendant with those of others, connected together by a correspondence in 
point of time, and in their manifest adaptation to effect the same object. 
Such evidence is more or less strong, according to the danger, publicity, or 
privacy of the object of concurrence,, and according to the greater or less 
degree of similarity in the means and measures adopted by the parties ; 
the more secret the one, and the greater the coincidence in the other, the 
stronger is the evidence of the conspiracy. In general, proof of concert 
and connection must be given before the prisoner can be affected by the acts 
of others (g). 

Where it appeared that there was a conspiracy to levy war in the North 
Riding of Yorkshire, and that there was at the same time a similar conspi- 
racy in the West Riding, in which latter only it took place, and there was 
no evidence to show that those in the one Riding knew of the conspiracy 
in the other, it was held that the former could not be implicated in the 
acts of thq latter (A), although they concurred at the same time to the same 
object. 

Upon an indictment against a card-maker, liis wife and family, for a con- 
spiracy to ruin another card-maker, it was proved that each had given money 


(a) See Paley’s Moral Philosophy. 

(b) Vol. I. Witness. On the trial of 
Stone for high treason (6 T. R. 527), Lord 
Grenville produced a letter of Jackson’s, a 
fellow-conspirator, which had been trans- 
mitted to him from abroad in a confiden- 
tial way, and stated that he could not pos- 
sibly divulge by whom it had been com- 
municated. 

(c) Vin. Ab. Ev. 38. 

(<Q Com. Dig. Estate, b. 22 ; Co. Litt. 


32 ; 3 Com. Dig. 41 . 85. See also Doe v. 
Morse , I B. & Ad. 3C5. 

(e) 1 Bl. R. 392. 401. R. v. Cope, 
Str. 144. 

(/) R . v. Lee , MS. 

(g) East’s P. C. 97. A prisoner against 

whom the bill was ignored may, if not dis- 
charged, be called into the dock to he iden- 
tified as one in company with the oth*»r 
prisoners (cor. Garrow, B.), It. v. Deering , 
5 C. & P. 105. * 

(h) Kel. 19; East’s P. C. 97. 



CONSPIRACY. 


325 


to the apprentices of the prosecutor to put grease into the paste which he 
used, in ordeT to spoil the cards ; it was objected that no two of the defendants 
were ever together when this was done ; but Pratt, G. J., said, that as they 
were all of one family, and concerned in making cards, this Was evidence to 
go to a jury (s). 

Upon the trial of an information for a conspiracy to take away a man’s 
character, by means of a pretended communication with a ghost in Cock- 
lane, Lord Mansfield informed the jury that it was not necessary to prove 
the actual fact of conspiracy, but that it might be collected from collateral 
circumstances (j). 

Where the charge of conspiracy is in its nature cumulative, it may be 
proved by evidence of repeated acts. Thus, where the charge was of a con- 
spiracy by the defendants, to cause themselves to be believed persons of 
large property, for the purpose of defrauding tradesmen, and evidence was 
given of their having hired a house in a fashionable street, and that they 
represented themselves to a tradesman employed in furnishing it, as persons 
of large fortune, evidence of a similar representation to another tradesman 
having been objected to, Lord Ellenborough admitted the evidence, saying, 
that as it was an indictment for a conspiracy to carry on the business of com- 
mon cheats, cumulative instances were necessary to prove the offence (k). 

Upon an indictment which charged the defendants with a conspiracy to 
cheat and defraud the prosecutor, General Maclean , by selling him an un- 
sound horse, it appeared that one of the defendants ( Pywell ) had advertised 
the sale of certain horses, with a warranty of their soundness ; and that 
another of the defendants, upon an application by the prosecutor at j PywelVs 
stables, stated that he had lived with the owner of a horse then shown to the 
prosecutor, and that lie knew him to be perfectly sound, and, as the agent 
of Pt/ well } would warrant him to be sound ; the prosecutor purchased the 
horse, and discovered, soon after the sale, that he was nearly worthless. 
Lord Ellenborough held that no indictment in such a case could be main- 
tained without evidence of concert between the parties to effectuate a fraud ; 
and the defendants were acquitted (Z). 

Where several conspire to procure an employment under Government by 
corrupt means, it seems that a banker who receives the money in order to 
pay it over for that purpose, becomes a party to the conspiracy ( m ). 

Where several combine together for the same illegal purpose, each is the 
agent of all the rest, and any act done by one in furtherance of the unlaw- 
ful design, is, in consideration of law, the act of all ( n ). And as a declaration 
accompanying an act strongly indicates the nature and intention of the act, 
or, more properly, perhaps, is to be considered as part of the act, a declara- 
tion made by one conspirator at the time of doing an act in furtherance of 
the general design, is evidence against the other conspirators. It is for the 
Court to judge whether a sufficient connection has been established to affect 
one person with the acts of others (o). 

In Stone's Case(p), the defendant was indicted for treason, and charged 
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(i) R. v. Cope , Str. 144. 

(J) P. v. Parsons , 1 HI. B. 392. 

(h) R. v. Roberts and others , 1 Camp. 
€.399. • 

(l) R . v. Pyxcell and others. 1 Starkie’s 
C. 402. 

(m) R. v. Pollman and others , 2 Cainp. 
233. 


( n ) R . v. Stone, O. B. 1796. 

I o ) East’s P. C. 97. 

(p) 6T. R. 527. Note, in this case Ld. 
Kenyon said that he should have doubted 
as to the admissibility of such evidence, if 
it had not been sanctioned by the authority 
of the Judges who sat at the Old Bailey 
on the late trials for treason ; but he after- 
Y 3 
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with conspiracy with Jackson to collect and communicate intelligence to the 
French government, in order to assist the King’s enemies, &c. ; after evidence 
had been given of a conspiracy for this purpose, a letter of Jackson’s containing 
treasonable information, which had been transmitted to Lord Grenville from 
abroad, was admitted in evidence against the prisoner ; and the case of The 
King v. Bowes and others was cited, where Buller, J., upon an indictment 
against the defendants for a conspiracy to carry away Lady Strathmore , had 
laid down the same doctrine (</). So in the cases of murder and burglary, 
the acts of one are frequently received against another engaged in the same 
design. 

In Watson’s Case (r), after evidence of a treasonable conspiracy, to which 
the prisoner, who was upon his trial, was a party, it was held that papers 
found in the lodgings of a fellow-conspirator, at a period subsequent to the 
apprehension of the prisoner, might be read in evidence, although no absolute 
proof had been given of their previous existence, strong presumptive 
evidence having been adduced to show that the lodgings had not been 
entered by auy one in the interval between the apprehension of the prisoner 
and the finding of the papers ( s ). The papers in this case were proved to be 
intimately and immediately connected with the objects of the conspiracy, 
as detailed in evidence. Upon the same trial, evidence having been given 
that u paper containing seditious questions and answers had been found in 
the possession of a fellow-conspirator, but had not been published, the Court 
doubted whether the paper was sufficiently connected by evidence with the 
object of the conspiracy to render it admissible, and it was not read ; but 
they held, that if proof were to be given that the instrument was to be used 
for the purposes of the conspiracy, it would clearly be admissible (<)• 

It seems, however, on the other hand, that a mere gratuitous assertion 
inculpating himself and others, although made by a fellow-conspirator, 
would not be evidence against any one but himself. As against himself it 
would be evidence, upon the general ground that any declaration or admis- 
sion connected with the charge, be it oral or written, is admissible in 
evidence against the party who makes it (w); but, as against another person, 
it is no more than the mere gratuitous declaration of a stranger not upon 
oath. 

Although in general, upon principles already adverted to (,r), the act or 
declaration of one man is not evidence against another who is charged as a 
fellow-conspirator, until such a privity and community of design has been 
established between them as affords a reasonable presumption that the act 
or declaration of one is the act or declaration of the other, made with his 
sanction, and therefore indicating his mind and intention; and although it 
follows, from these principles, that such a connection must be established 


wards said that, on consideration, he 
thought they had done right in admitting 
the evidence. 

(q) 30th May, 1787. The cases of The 
King v. Hardy and Toohc , O. 15. 1704, 
were also cited. See also H. v. Salter , 5 
Esp. C. 125 ; where, on an indictment for 
a conspiracy to procure the discharge of a 
coachman, after proof was given of a meet- 
ing and conspiracy, at which the defend- 
ants were present, it was held that decla- 
rations made by others who had been so 
present were admissible. 


(r) 2 Starkie’s C. 140. 

( s ) But it would be otherwise, if, as in 
Hardy's Case , the papers were found in 
the possession of persons after the prison- 
er's apprehension; those persons might 
have obtained possession of them after his 
apprehension. 2 Starkie’s C. 141. 

(t) Watson’s Case y 2 .Starkie’s C. 141. 

(«) See tit Admissions. 

( x ) Supra , tit Admissions; and see 
below, 328. 
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before the acts and declarations of one man can properly be used as # evidenco Evidence 
to show the designs of another, yet, in some peculiar instances, where it prove 
would be difficult to establish the defendant's privity without first proving enecf ofa" 
the existence of a conspiracy, a deviation has been made from this rule, conspiracy, 
and evidence of the acts and conduct of others has been admitted to prove 
the existence of a conspiracy, previous to the proof of the defendant’s 
privity. 

In Hardy's Case(y ), Buller, J., said, “ In an indictment of this sort there 
are two things to be considered : first, whether any conspiracy exists ; next 
what share the prisoner took in that conspiracy.” But the same learned 
Judge afterwards added, u Before the evidence (that is, of the conspiracy so 
proved to exist) can affect the prisoner materially, it is necessary to make 
out another point, namely, that he consented to the extent that the others 
did” (s). 

The rule that one man is not to be affected by the acts and declarations 
of a stranger, rests on the principles of the jiurest justice ; and although the 
Courts, in cases of conspiracy, have, out of convenience, and on account of 
the difficulty in otherwise proving the guilt of the parties, admitted the acts 
and declarations of strangers to be given in evidence in order to establish 
the fact of a conspiracy, it is to be remembered that this is an inversion of 
the usual order, for the sake of convenience ; and that such evidence is, in 
the result, material so far only as the assent of the accused to what has 
been done by others is proved. 

The case admits of this illustration : — Suppose a witness to overhear a 
conspiracy actually entered into between three persons whom he cannot 
identify ; if there be circumstantial evidence to prove that C. D ., the de- 
fendant, was one of those conspirators, proof of the fact of conspiracy would 
first be admitted, and then the question would be, upon the circumstantial 
evidence, whether C. D . was one of the parties who so conspired. 

It seems, however, that mere detached declarations and confessions of 
persons not defendants, not made in the prosecution of the object of the 
conspiracy, are not evidence even to prove the existence of a conspiracy (a), 
although consultations for the purpose (b), and letters written in prosecution 
of the design, though not sent (c), are admissible. 

Mr. J. Buller, indeed, in Hardy's Case , seems to have considered mere Mere de- 
declarations of strangers to he evidence to prove the existence of a conspi- durations, 
racy, upon the ground of necessity . There appears, however, to be no 
authority for admitting such evidence in criminal cases upon the plea of 
necessity, which, in principle, is inadmissible. 

The existence of a conspiracy is a fact , and the declaration of a stranger 
is but hearsay, unsanctioned by either of the two great tests of truth. The 
mere assertion of a stranger that a conspiracy existed amongst others, to 
which he was not a party, would clearly be inadmissible ; and although the 
person making the assertion confessed that he was a party to it, this, on 


( t v) Gurney’s edition, vol. i. p. 360 to 
3(5l>. 

•(z) See alto the observations of Eyre, 
C. J., in the course of the same trial ; where 
he says, u In the case of a conspiracy, 
general evidence of the thing conspired 
is received, and then the party before the 


court is to be effected for his share of 
it.” 

(a) Infra, 328. 

(b ) Lord Russel's Case ; and see the oIh 
servations of Buller, J., in Hardtfs Case, 
upon that case. 

(c) Infra, 328. 

Y 4 
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principled fully established, would not make the assertion evidence of the 
fact against strangers (d). 

These positions are illustrated by the following authorities : 

In the case of Lord Stafford ( e ) evidence was first given of a general con- 
spiracy, before any proof of the particular part which the accused took in 
that conspiracy. And a similar course was adopted upon the trial of Lord 
Lovat (f). 

Acts to In Lord William Russel's Case (g), Lord Howard was permitted to go into 

prove a evidence of a conversation between himself and Lord Shaftesbury , as to the 
consp y. num k cr 0 f forces which lie had in readiness, and (as observed by Mr. J. 

Buller) the Chief Justice repeated this to the jury as evidence of a consult 9 
but not as affecting Lord Russel. 

In Hardy's Case , upon an indictment for high treason, in conspiring the 
death of the King, it was proved that Thelwall (who was indicted for the 
same offence, but was not upon his trial), and the prisoner, were both mem- 
bers of the Corresponding Society. Evidence was admitted to prove that 
Thelwall brought a paper with him to a printer, and desired him to print 
it, on the ground that both being members of the society (of which the 
prisoner was secretary), and the paper having been produced by one of 
them, it was evidence to prove a circumstance in the conspiracy, although 
whether it would ultimately be so brought home to the prisoner, that he 
should be responsible for the guilt of publishing it, might be another 
question (A). 

In the same case it was proposed to read a letter written by Thelwall to 
a private friend, containing several of the addresses of the society, and 
three of the Judges (i) were of opinion that, the evidence was inadmissible, 
since the letter amounted to nothing more than a declaration, or mere 
recital of a fact, and did not amount to any transaction done in the course 
of the plot, for the furtherance of the plot ; it was a sort of confession by 
T., and not like a fact done by him; as in carrying jmpers and delivering 
them to a printer, which would be a part of the transaction. Two of the 
Judges ( h ) were of opinion that the evidence was admissible, on the ground 
that everything said, and a fortiori , everything done by the conspirators, 
was evidence to show what the design was. 

In the same case it was proposed to read a letter written by Martin in 
London, and addressed, but not sent, to Margarot in Edinburgh (both 
being members of the Corresponding Society), on political subjects calcu- 
lated to inflame the minds of the people in the North. Eyre, C. J., was of 
opinion that this letter was not admissible in evidence, being in the nature 
of a confession only, and therefore not evidence against any but the party 
confessing; two of the Judges (l) agreed that a bare relation of facts by a 
conspirator to a stranger was merely an admission which might affect him- 
self, but which could not affect a conspirator, since it was not an act done 
in the prosecution of that conspiracy ; but that in the present instance the 
writing of a letter by one conspirator, having a relation to the subject of the 
conspiracy, was admissible, as an act to show the nature and tendency of 


(d) Supra , tit. Admissions. Infra , 
328. 

(e) 32 Car. 2, 3 St. Tr. 1()1. 

(/) 19 Geo. 2, 9 St. Tr. 616. 

(?) 85 Car. 2, 3 St. Tr. 806. 


(k) Per Eyre, C. B., to which the other 
Judges assented. # 

(i) Eyre, C. J., Macdonalh, C. B., and 
Ilotham, B. 

(A) Buller and Grose, Js. 

(/) Macdonald and Hothani, Bs. 
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the conspiracy alleged, and which therefore might be proved a9 tl^e founda- 
tion for affecting the prisoner with a share of the conspiracy, 

BulleY, J., was of opinion, that evidence of conversations and declarations 
by parties to a conspiracy, were in general, and of necessity, evidence to 
prove the existence of the combination ; Grose, J., was of the same opinion, 
but added, that he considered the writing as an act which showed the extent 
of the plan. 

Upon the last point it is observable, that of the five learned judges who 
gave their opinions, three of them considered the writing of the letter to be 
an act done ; and that three of them declared their opinion, that a mere 
declaration or confession, unconnected with any act, would not have been 
admissible. 

In the case of Horne Tooke , who was afterwards tried upon the same 
indictment, the draught of a letter intended to have been sent by Hardy y in 
answer to a letter, as secretary to the Corresponding Society, and found in 
his possession, was admitted in evidence (m). 

Upon the same trial, a letter, purporting to have been written by the 
secretary of a society in Sheffield, and addressed to the prisoner, the secre- 
tary of the London Corresponding Society, but found in the possession of 
Thelwall , another member of the society, who also acted as agent for the 
society, was admitted in evidence (?i) without dissent. 

Upon an indictment against the defendants, who were journeymen shoe- 
makers, charging them with a conspiracy to raise their wages, evidence was 
admitted of a plan for a combination of journeymen shoemakers, formed 
and printed several years before ; and it was proved by a w itness, who was 
a party to the association, that he and others acted upon the rules and 
regulations so proved in execution of the conspiracy ; and this evidence was 
admitted by Lord Kenyon as introductory to the proof that the defendants 
wore members of the society, and equally concerned ; but he stated, that 
this would not be evidence against the defendants until it was proved that 
they were parties to the conspiracy ( o ). 

Where one of several charged with a conspiracy has been acquitted, the 
record of acquittal is evidence for another defendant subsequently tried ( p ). 

It seems to make no difference as to the admissibility of the act or decla- 
ration of a fellow-conspirator against a defendant, whether the former be 
indicted or not, or tried or not, with the latter, for the making one a co- 
defendant does not make his aots or declarations evidence against another, 
any more than they were before ; the principle upon which they are admis- 
sible at all is, that the act or declaration of one is that of both united in 
one common design, a principle which is wholly unaffected by the consi- 
deration of their being jointly indicted. 

Neither does it appear to be material what the nature of the indictment 
is, provided the offence involve a conspiracy. Thus, upon an indictment for 
murder, if it appeared that others, together with the prisoner, conspired to 
perpetrate the crime, the act of one done in pursuance of that intention 
would be evidence against the rest (q). 

Where part of a correspondence between two defendants, indicted for a 


(m) O. B. 1794. 

m (») Hardy's Trial, by Gurney, vol. i., 
412, 413. • 

(o) It. v. Hammond and Webb , 2 Esp. 
C. 718. 

( p) R, v. Horne Tooke , O. B. 1794. 


During the same sitings the indictment 
itself, with the officer's notes, are evidence, 
without the record formally drawn up. lb. 

( q ) See 6 T. R. 528. See also Lord 
Ellenborough’s observations, 11 East, 584, 
infra , lit. Tkhspass. 
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conspiracy to defraud the prosecutor in the sale of an annuity, had been 
read upon the trial against the party on trial, whose defence was that he 
had been deceived by the other party, it was held that the whole of the 
correspondence previous to the consummation of the purchase was admis- 
sible, but not the subsequent part (r). 

Evidence is admissible of a conspiracy either before or after the day laid 
in the indictment (s). 

Upon the trial of an indictment for a conspiracy to marry a poor couple 
in order to charge a parish, it must be proved that the husband is unable to 
maintain himself and his family ; and it is not sufficient to show that he 
was a servant employed in husbandry ( t ). An averment that J. S . is now 
legally settled in a particular parish, is supported by evidence that be was 
settled there shortly before the finding of the indictment ( u ). It has been 
said, that it i9 necessary to show that the marriage was against the will of 
the parties (x). 

Buller, J., held, that the procuring the marriage by the gift of money 
was insufficient, without proof that some threat or contrivance was used for 
the purpose (y), and that it was against their consent. 

In the case of Lord Grey and others, who were tried upon an information 
which charged them with conspiring and intending to ruin Lady Henrietta 
Berkeley, a virgin, unmarried, and within the age of eighteen years, she 
being under the custody, &c. of the Earl of Berkeley , her father, and with 
soliciting her to desert her father, and commit whoredom and adultery with 
Lord Grey ; and which also charged, that in prosecution of such conspiracy, 
they took away the Lady Henrietta at night from her father’s house and 
custody, and against his will, the defendants were found guilty, although 
there was no proof that any force was used, and although it appeared, on 
the contrary, that Lady Henrietta , who was examined as a witness, con- 
curred in the measures which were taken for her removal ( z ). 

The wife of one defendant, in a case of conspiracy, is not a competent 
witness for another defendant, since an acquittal of the other defendants 
would occasion the acquittal of her husband (a). 

The indictment alleged that A., B., C. and J)., conspired together to 
obtain to the use of them, the said A ., B. f C . and JD ., and certain other 
persons to the jurors unknown, a sum of money for procuring an appoint- 
ment under Government, the evidence negatived J9/s knowledge that C. 
was to have any part of it ; the money having been lodged in bis hands, to 
be paid over to B. ; it was held, that the averment as to the application 
of money was material, and that as to />., the conspiracy was not proved 
as laid (b). 

Where the indictment charged a conspiracy to prevent masters from 
taking into their employment#^ apprentices, and the evidence was, that 


(r) JR. v. Whitehead , 1 D. & R. 61 . 

\s) B. v. Chamock $ Keys , 4 St Tr. 
570. 

(f) 1 Esp. C. 804 j and per Ashurst, J., 
indictments which have been sustained for 
injuries of this nature have been for pro- 
curing a marriage wfcere the man was a 
pauper, and actually chargeable 

(u) R. v. Tanner §• al. 1 Esp. C. 304. 
(x) 4 Burr. 2106. In JR. v. Edwards 
(8 Mod. 320), this offence seems to have 
been considered as indictable on the ground 
of conspiracy only ; but in R. v. Tarrant , 


(Burr. 21 0G), an information was granted 

against a single overseer. 

(y) JR. v. Fowler and others , East’s 
P, C. 461. See Crim. Plead. 2d. edit, 
685, 6. 

(z) R. v. Lord Grey £ others, East’s 
P.C. 460; 3 St. Tr. 510. 

(a) R. v. Locker and others , cor. Lord 
Ellenborough, 5 Esp. C. 107 ; 2£tra. 1094.* 
As to the competency of a person convicted 
of a conspiracy, see tit. I npamous Wit- 
ness. 

(/>) R. v. Pollman , 2 Camp. 231. 
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the defendants attempted to prevent? the masters from taking any appren- 
tices in addition to those which they then had, it was held that the indict- 
ment was sufficiently supported by the evidence, since the effect was to 
prevent the masters from taking any apprentice into their service, as alleged 
in the indictment (c). 

Where on an indictment for a conspiracy against A B. and (7., C . called 
a witness, and examined him as to a conversation between himself (C.) and 
A., it was held that the counsel for the prosecution were at liberty to 
examine as to other conversations between A. and £7., although they tended 
chiefly to criminate A., who had called no witnesses ( d ). 

CONSTABLE. 

Tns regular proof that A . B. is a constable, is by the production and 
proof of his appointment, and swearing at the court-leet (e), or by justices 
of the peace (./*), on default of an appointment by the leet (//). It has, 
however, been seen, that even on a trial for murder, evidence that a party 
has acted as a constable is evidence to prove that he is one (/*). 

Where a constable acts under a warrant from a magistrate, it seems that 
he ought to keep the warrant for liis own justification (i). For the proofs 
in actions against constables, see tit. Justices. 

CONVICTION. 

Foil the proof of a conviction, see Vol. I. and Index tit. Conviction. 

For the effect of a conviction in proof, as a judgment, see Vol. I. Index 
tit- Conviction ; and see also below tit. Justices. 

A conviction is no evidence in a collateral proceeding for the party on 
Whose evidence it has been obtained, although liis name does not appear on 
the face of it (A) • nor is it evidence to contradict the witnesses in a collateral 
proceeding, by showing that they had before given a different account before 
the committing magistrate (Z). 

Upon summary proceedings before magistrates, they are placed in the 
situation of a jury, and the degree of credit to be attached to the evidence 
is for their consideration and judgment. Since, however, the proceedings 
before them are usually of a criminal and penal nature, and as they are 
substituted for a jury of twelve men, who must, in order to convict, have all 
been satisfied by the evidence of the criminality of the defendant, the 
evidence ought to be fully satisfactory, and convincing to the mind and con- 
science of the magistrate, before he pronounces the party to have been guilty. 
If any reasonable doubt exist in his mind, the party charged is entitled to 
the benefit of that doubt. Such cases, it is to be recollected, differ very 


(<?) R. v. Ferguson and Edge , 2 Star- 

kie’s C. 489. See further, Variance; 
and 1 E»p. C. 304. 

(</) B. v. Kroehl others > 2 Stark ie’s 

C. 343. Qu . whether in such case the 
counsel for A . would be entitled to address 
the jury in answer to such fresh evidence ? 
(e) The wardmote-book, containing the 
gentry of the election, should be produced. 
UnflerhiW v. Watts 9 3 Esp. C. 56. 

( f ) Sec the stat. 13 & 14 Ch. 2, c. 12, 
s. 1*5 ; 2 Haw. B. 2, c. 10, s. 37 ; Str. 1 149 ; 
1 Bac. Ab. 439 ; 5 & 6 W. 4, c. 49. 


(g) Haw. B. 2, c. 10, s. 49. 

( k ) Supra , tit. Character. R* v. 
Gordon , Leach, 581. Perryman v. Wise , 
4 T. R. 366; and supra , tit. Agent, Jit. 
v. VereUt , 3 Camp. 432. E. v. Gardner, 
• 2 Camp. 513. Lister v. Priestly, Wight- 
wick, 67. 

(i) See Burn’s J.,*tit. Constable, sec. 6. 
24 Geo. 2, c. 44, s. 6. 

(A) Smith v. Rummens , 1 Camp. 9. 
Pur don v. Protoning , 1 Taunt. 520. 

(/) R v.Howe, 1 Camp. C. 461. 
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materially indeed from those where mere civil rights are concerned, and 
vfhere the mere preponderance of evidence may be sufficient to decide the 
question ( m ). 

In point of law, the evidence will support a conviction by a magistrate, 
if there was such evidence before him as would have been sufficient to have 
been left to a juTy. If such evidence appear on the face of a conviction re- 
moved into the Court of King’s Bench, the Court will not disturb the 
magistrate’s decision, or examine to see whether the conclusion drawn by 
him be, or be not, the inevitable conclusion to be drawn from the evidence (n). 
So if the magistrate acquit, where there seems to be prima facie evidence to 
convict, his judgment cannot be questioned ; for no other court can judge 
of the credit due to witnesses which are not examined there (0). 

Though the commitment be under a defective warrant, the Court, if there 
was a precedent conviction, will, on a motion 'for a certiorari, presume a 
conviction sufficient to support the warrant (j>). 

Although a conviction may be formally drawn after the time of conviction, 
a different information cannot be substituted ( q ). 

A COPYHOLD. 

A copyhold tenant proves his title by evidence of his own admittance, 
upon the surrender of a former tenant, by the production of the court-rolls, 
or l>y examined copies of them (r). These are the public Tolls by which the 
inheritance of every tenant is preserved, and are the proceedings of the 
Manor-Court, which was formerly a court of justice (.*). And they arc evi- 
dence even for one who claims under the lord (t) ; but they are not conclusive 
to the exclusion of evidence or mistake ( u ). And it is not necessary to 
produce a copy of the entries of the surrender and admittance stamped ac- 
cording to the stat. 48 Geo. 3, c. 149 (x). 

The legal title is completed by the admittance of the tenant ; till the 
admittance, the legal title remains in the surrenderor, who is a trustee for 
the surrenderee (y). But after admittance, the title of the tenant has rela- 
tion to the time of the surrender, as against all but the lord, and consequently 
after admittance the tenant may recover in ejectment on a demise laid on a 
day subsequent to the surrender, but before the admittance (z). A copy of 
the copyholder’s admittance of thirty years standing is evidence, although 
not signed by the steward ( a ). 

(to) Vide supra , Vol. I. 

(n) R. v. Davis , 6 T. R. 178. Paley on 
Convictions, 37 ; R. v. Reason, 6 T. R. 

370 ; where, on a conviction for having in 
his possession a private and concealed still 
for the purpose of distillation, the evidence 
was that the still was found in the garden 
of the defendant’s house, and that the house 
was in the county, but there was no evi- 
dence that the garden was in the county, 
the conviction was held to be bad. R. v. % 

Chandler , 14 East, 267. 

(o) J R. v. Reason, 6 T.R. 376. Paley 
on Convictions, 38. For the evidence in 
particular cases, see their respective titles, 

Game, &c. 

( p ) R. v. Taylor , 7 D. & R. 623. See 
tit. Justices. 


(q) K. B. Mich. T. 1827. 

(r) B. N. P. 247. 

M 

(t) Roe v. Ilellier , 3 T. R. 162. 

(«) 26 Coke’s Copyholder, sec. 40. Ld. 
Ray. 735. Burgess v. Foster , 1 Leon. 
189. Doe d. Priestly v. Calloway, 6 
B. & C. 484. 

(.t) Doe ex dem. Bennington v. Hall, 
1G East, 208. 

(y) 5 T. R. 132. 

( 2 ) Holdfast v. Clapham , 1T.R, 600. 

(a) Dean of Ely v. Stewart, 2 Atk. 
44. As to presumptive evidence of a sur- 
render, see Wilson v. Allen, 1 J. & W. 
620. 
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Where the tenant brings ejectment, it is necessary to give some evidence 
to establish his identity with the party admitted (5). ** * 

Where a surrender has been made to the use of one for life, with remain- 
der over to another, it is sufficient for the latter to prove the surrender, the 
admittance of the tenant for life, and his death ; for the several interests 
constitute but one entire estate, and the admittance of the tenant for life 
enures to the benefit of the remainder-man (c). So if a copyholder devise 
to one for life, remainder over in fee. 

Formerly, the practice was for the owner to surrender to the use of his Title of 
will, and upon this surrender the will operated as a declaration of the use, 
and not as a devise of the land. Hence, a devise of copyhold lands or of 
customary lands which passed by surrender or admittance, did not require 
any attestation under the Statute of Frauds, nor any signature, unless the 
signature were rendered necessary by the terms of the surrender to the use 
of the will(c?)- But by the stat. 55 Geo. 3, c. 10*2, it is enacted, that the Surrender, 
disposal of copyhold estates by will shall be effectual, without a previous sur- 
render to the use of the will(e). The will must be produced and proved. And 
now by the late statute 7 W. 4, and 1 V. c. 20, a will of copyhold, properly 
executed, is good, although the testator may not have surrendered to the 
use of his will, and though being entitled as heir, devisee, or otherwise, to 
be admitted, lie may not have been admitted, and though there may be no 
custom, or only a limited custom, to devise or surrender to the use of the will. 

Although copyhold rolls mention a surrender to the use of the tenant’s last 
will (/), and the admittance of A. as devisee under the will, it is no evidence 
of the title of A. without producing the will, because the land does not pass 
by surrender without the will, which must be shown as the best evidence of 
A / s title (*/). 

Instructions for a will of copyhold lands, or of a customary estate passing 
by surrender and admittance, taken in writing by another in the presence 
and from the oral dictation of the party, although without the signature of 
the party, or any attestation, constitute a sufficient devise of the copyhold 
estate, and a good will under the statute of wills (A). So also, short notes 
of a will taken by a lawyer from the testator’s mouth, have been held to he 
a good will in writing, although the testator died before they could be re- 
duced to form («). So is a draft of a will, the signing and publication of 


(5) Doe d. Hanson v. Smith , 1 Camp. 
197. 

(<?) 5 Mod. 306 ; Cro. Jac. 31 ; 1 Saund. 
151 ; Com. Dig. Copyhold, [C.] 11. 

(d) Tuffnell v. Page , 2 Atk. 37. Carey 
v. Askew, 2 Bro. Ch. Rep. 58. Wagstaff 
v. Wagstaff \ 2 P. Wins. 258. Doe d. 
Cooke v. Danvers , 7 East, 299. 322. 

(e) Copyholds do not, under the 53 Geo. 3, 
c. 192, pass under the will of a devisor who 
died before admittance ; the statute applies 
only to cases where a surrender alone wonld 
have made good the will. King v. Turnery 
2 Sim. 547. Where a testator, possessed 
of freeholds and copyholds, after a specific 

devise of part of his copyhold to R ., devised 
all his real estates to the lessor of the 
plaintiff, held that as since the 55 Geo. 3, 
c. 192, where a surrender alone is neces- 
sary to the validity of the devise, validity 


to that extent is supplied by the Act, the 
copyhold passed under the residuary clause, 
independently of any question of inten- 
tion. Doe d. Clarke v. Ludlam, 7 Bing. 
275, and 5 M. & P. 46. 

(f) It is said that, previous to the late 
statute, the will need not have been in 
writing. 1 Watk. Cop. 130. 

(g) Jenkins v. Darker , per Tracy , 
1705. Bac. Ab. Ev. F. 632. The probate 
is no evidence of the devise of a copyhold. 
Jervoise v. The Duke of Northumber~ 
land, 1, J. & W. 520. 

(h) Doe v. Danvers , 7 East, 299. There 
hod been in that case (which was before 
the stat. 55 Geo. 3, c. 192) a surrender to 
the use of the will, and a probate had 
been granted in the Ecclesiastical Court. 

(i) 1 Anderson, 34. See also 3 Leon. 
79 ; 2 Keb. 128. 
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which have been prevented by the testator’s death (A). But now by the 
late st. 7 W. 4, 1 Viet. c. 20, s. 1, wills of copyhold and customary lands must 
be executed with the formalities which are requisite for the devising of 
freehold lands. 

After proof of the will, the claimant must prove the admittance of the 
testator, as also his own admittance ; for till admittance, although after the 
surrender, the legal estate remains in the surrenderor, and descends to his 
heir (Z). Some evidence of identity is requisite ( m ). The surrender by the 
testator to the use of his will is not evidence of seisin (n). 

Surrenders and admittances are proved either by the original entries on 
the court-rolls, or by copies (o). Or, where there is no entry on the roll, 
by collateral evidence. Thus a surrender duly presented by the homage, 
but of which there is no entry on the roll, may be proved by extrinsic evi- 
dence (jp). The surrender and admittance constitute but one entire con- 
veyance, and the admittance has relation back to the time of the surrender, 
so as to vest the title in the surrenderee from that time(gr). But now by the 
statute 7 Will. 4, & 1 Viet. c. 26, above cited, a will of copyhold properly exe- 
cuted is good, although the devisor, being entitled, as heir, devisee, or other- 
wise, to be admitted, may not have been admitted, and although there be no 
custom, or merely a limited custom, to devise or surrender to the use of the 
will. One who claims as grantee by the lord is tenant before admittance (r). 

Custom is the very essence of copyhold tenures, and frequently regulates 
the course of descent; but where custom is silent, the descent is according 


Wag staff v. Wagstaff, 2 P. Wins. 
Carey v. Askew , 2 Bro. C. C. 58, 
cited by Lord Ellenborough, in Doe v. 
Danvers, 7 East, 324. 

(/) Rocv. Wroot , 5 East, 137. Roew. 
Hicks , 2 Wils. 15 ; Cro. Eliz. 148 ;1T,R. 
GOO; Com. Dig. Copyhold, D. 2. Wilson 
v. Weddell , Yelv. 144. The admittance 
of tenant for life being the admittance of 
him in remainder, a devisee in remainder, 
after proof of the admission of the tenant 
for life, need not prove his own admittance. 
Bee Auncelme v. Auncelme , Cro. J. 31. 
An heir might before admittance devise 
copyholds descending to him. King v. 
Turner , 1M.&R. 456. Although an un- 
admitted devisee or surrenderee (previously 
to the late stat.) would not. See Doe v. 
Laioes , 7 Ad. &c Ell. 211. Upon a devise of 
copyhold for life, remainder to the devi- 
sor’s heir at law, who died intestate, and 
without ever having entered or in any way 
dealt with the reversion; held, that the 
right heir of the devisor was entitled to 
maintain ejectment without admittance. 
Doc v. Crisp , 1 P. & D. 37. Where, upon a 
devise of copyhold for life, and a full line 
paid upon the admission of the teuant for 
life, the heir of the devisor had surrendered 
his reversion ; held, that the lord might re- 
fuse admittance to the surrenderee, unless 
on payment of the fines payable in respect 
of the descent on the heir. i?. v. Dulling - 
ham. Lady of the Manor of, 1 P. & D. 172. 
The words “ lands of any tenure ” in 3 & 
4 Will. 4, c. 74,s. 77, extend to copyholds. 
Shirty, ex parte , 7 Dowl. 258. 


( m ) Doe v. Smith , 1 Camp. 197. 

( n ) Per Taunton, J., Win. Sum. Assizes, 
1831. Roscoe on Ev. 456. 

(o) These must be duly stamped. Doe 
d. Rennington v. Hall , 16 East, 208. The 
lord may admit to a copyhold out of the 
manor even at a void court. The steward 
cannot without special authority. But an 
admittance by the latter at a void court, 
the proceedings being entered on the rolls, 
was held to he sufficient, as at the next 
court the tenants would have information 
of the fact. Doe v. Whitaker , 5 B. & Ad. 
409. 

(p) As by the draft of the surrender 
from the muniments of the court, and the 
testimony of the foreman of the homage 
jury, who made the presentment. Doe d. 
Priestly v. Calloway , 6 B. & C. 484. An 
entry on the roll is not conclusive, and a 
new title may be shown by averment or 
by evidence. Burgess v. Foster , 1 Leon. 
289. Brend v. Brcnd, Cas. T. Pinch, 254; 
Coke’s Copyholder, s. 40. Lord Holt at 
Nisi Prius held that the rough draft of the 
steward was good evidence of admittance. 

Ld. Ray. 785. 

(q) Doe d. Bennington v. Hall, 16 East, 
208. Holdfast d. Williams v. Clapham , 
1 T. R. 600. Vaughan v. Atkins , 5 Burr. 
2764. Roe v. Hickes , 2 Wils. 15. In the 
case of bargainor and bargainee, the estate 
is iu the bargainee before enrolment. Coin. 
Dig. Bargain and Sale, B. 9. 

(r) Doe v. Whitaker, 5 B. & Ad. 409. 
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to the course of the common law (#), and therefore, upon the death of the 
tenant, if no custom intervene, the legal estate descends to the heir-at- Heiratlaw. 
law(<), who by the general law of copyhold may maintain an ejectment 
before admittance (n). His title is proved by evidence ^of the admission of 
the ancestor, his death, and the fact of heirship (#). * 

If the party claim as customary heir he must show his title by proof of Customary 
the custom (y). He must prove that the usage has existed time out of lloir * 
mind( 2 r); and such usages are construed strictly (a). The most usual evi- 
dence to prove the custom are the court-rolls of the manor. Entries by the 
homage on these rolls are evidence, as between tenants of the manor, to 
prove the mode of descent, although no instances can be proved in which 
persons have taken according to that course (£). So the customary of a 
manor handed down with the court-rolls from steward to steward, is evi- 
dence of the course of descent within the manor, although not signed by 
any one (c). 

Entries on the rolls of a manor-court of the admissions of tenants in Title of 
remainder, after the estate of the last tenant’s widow, who held during her tenant by 
chaste viduiti/j are evidence of a custom for a widow to hold on that condi- CU8ton b &c< 
tion, so that ejectment may be maintained against her, as for a forfeiture 
on proof of incontinence, although no instances are in fact stated on the 
rolls, or proved, that such a forfeiture had ever been enforced ( d ). Three 
instances on the rolls, of husbands having been admitted as tenants by the 
curtesy, according to the custom, whose wives had been admitted during 
tlieir lives, were held to be evidence to prove the custom, 90 as to entitle 
the liusb&nd of a deceased wife, who was lieir-at-law, but who died before 
admittance (having first borne a child to her husband which died an infant), 
to hold for his life(e). 

A single instance of a surrender in fee by a tenant in special tail of a 
copyhold, has been held to be evidence of a custom within the manor, to 
bar entails by surrender, although the surrenderor had not been dead twenty 


(s) Doe v. Mason , 3 Wils. 63. Denn 
v. S]?ray , 1 T. It. 466. 

(t) Denn v. Spray , 1 T. R. 466. The 
succeeding lord of a manor is entitled to 
avail himself of a custom to seize copy- 
hold land quousque , which accrued to the 
preceding lord in default of the heir com- 
ing in to be admitted, and that although 
lie be only devisee and not heir to the late 
lord ; to entitle him however to enter and 
seize, the law requires that, on the death 
of the tenant, there shall be three procla- 
mations for the heir to come in and be 
admitted, and that such should be made at 
three consecutive courts ; and there is no 
distinction between proclamations in cases 
of seizure for a forfeiture, and for seizure 
of a copyhold quousque . Doe v. True - 

man, 1 B.& Ad. 726. 

(?/) See Doev . Brightwen , 10 East, 583. 
Doe v. Hellier , 5 T. R. 160. Roe v. 
11 icltes, 2 Wils. 13. So in ejectment by 
the grantee of the reversion of a copyhold 
from the lord. Doe v. Loveless , 2 B. & 
A. flr.03. m 

(x) See Tit. Ejectment by Heir — 
Pedigree. 


(y) Co. Copyhold, 43 ; 3 Wils. 63. A 
custom to present a surrender at an in- 
definite period is void ; seniblc , per Lord 
Tenterden. K. B. Easter T. 1827. 

( 2 ) 4 Leon. 242. 

(a) 1 Roll. Ab. 624, pi. 1 ; 2 T. R. 466. 

(b) Roe v. Parker , 5 T. R. 26. 

(c) Denn v. Spray , 1 T. It. 466 ; 5 T. 
R. 26; 12 Yin. Ab. 215. 

(d) Doe d. Askew v. Askew , 10 East, 
520. 

(e) Doe v. Brightwen , 10 East, 583. 
For the title of the wife as heir was com- 
plete without admittance, and that of the 
husband was also complete by operation of 
law ; and the possession of the copyhold 
by the husband after the death of the wife, 
was referred to that title, and not to an 
adverse title, although he had been ad- 
mitted after the death of the wife to hold 
to him, pursuant to a settlement, by which 
the estate of the wife was limited to the 
survivor in fee, so us to let in the title of 
the heir-at-law of the wife in ejectment 
brought within twenty years after the hus- 
band's death. 
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years, and although one instance was proved of a recovery suffered by a 
tenant in tail to bar the entail (/). 

A paper signed by many deceased copyholders of a manor, stating what 
was the general right of common in each copyholder, and agreeing to restrict 
it, evidence against other copyholders who do not claim under those 
who signed it (<7), for it is at least evidence of the reputation which existed 
at the time within the manor. The custom of one manor is evidence to 
prove the custom in another, where both are subject to one common law of 
tenure (A). 

Evidence of reputation is admissible to prove the existence of a manor ; a 
great number of manors rest upon no other evidence (i) ; but it is in itself 
very weak evidence to establish any right, without proof of an enjoyment 
consistent with it (A). , 

The general presumption is, that the waste land which adjoins to a road 
belongs to the owner of the adjoining freehold, and not to the lord of the 
manor ; this of course is liable to be rebutted by evidence of acts of dominion 
and ownership (l) by the lord. 

Where the question was, whether certain common land was the soil and 
freehold of the , plaintiff, who had a right of common there, or of the 
defendant, who was the lord of the manor, it was held that counterparts of 
leases, by which the lord granted minerals to other persons in other parts 
of the uninclosed waste, were not admissible in evidence, without prepara- 
tory evidence by the defendant that the locus in quo was part of the entire 
waste, to parts of which those leases were applicable (m). And it*was also 
held, that if the leases had been admissible in evidence, they would merely 
have shown the lord’s title to the minerals, and not to the surface (ji). 

It has already been seen, that licences on the court-rolls granted by the 
lords of the manor to fish in a particular fishery, are evidence for one who 
claims under the lord, evidence having been given of, the payment of the 
reserved rents, and of acts of enjoyment by the lords of the manor in modern 
times (0). 

Where the tenant holds according to the custom of husbandry of the 
manor, evidence that the lord has leased, for more than a century past, the 
coal and limestone in different parts of the manor, and has received rent 
for it, is evidence to explain the nature of the tenure, and to show that the 
freehold is in the lord, and not in the tenant (p). 

Ancient admissions of the copyholder to tres acras prati } maybe explained 


(f) Roc d. Bennett v. Jeffery , 2 M. & 
S. 92. 


(ff) Chapman v. Cowlan, 13 East, 8. 

(A) 6 T. R. 26, per Lord Kenyon. See 
tit. Custom; and Clarkson y . Woodhouse , 
6 T. R. 412. 

(t) Pejr Abbott, L.C. J Steele v. Prickett. 
2 Starkie’s C. 466. 

(A) Vide Yol. I. Index, tit. Reputa- 
tion. 

(0 Steele v. Pricket t, 2 Starkie’s C. 
463. Abbott, L. C. J., observed, M In some 
of the more ancient books of law a differ- 
ence of opinion appears to have existed 
as to the right to the waste lands adjoining 
to public highways ; but as far as my own 
experience goes, (and I have heard the 


opinions of many learned judges on the 
subject,) it has uniformly been laid down, 
that land under such circumstances is pre- 
sumed, in the first instance, to belong to 
the owner of the adjoining freehold, and 
not to the lord of the manor.” See Grose 
v. West, 7 Taunt. 39 ; infra , tit. Tres- 
pass, Liberum Tenenientum • 

(m) Tyrwhitt v. Wynn. 2 B.& A. 354. 

(n) Ibid. 

(0) Supra, V ol. I. Index, tit. Prescrip- 
tion. Rogers v. Allen , 1 Camp. 309. 

(p) Brown v. Rawlins, 7 East, 409. 
As to title under a power of appointment, 
see the case of The Lord of tlie Manor 
of Oundle, 1 Ad. & Ell. 283. 
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to mean the fore-nrop, or prima tonsura only, by evidence that no more has 
been enjoyed under such admissions ( q )• 

The enfranchisement of a copyhold may be presumed from the long pos- 
session of the premises as freehold, and other circumstances, even as agahist 
the Crown (r). A copyholder in the manor A. has common in the wastes of 
the same lord’s manor of B., for cattle levant and couchant on his tenement 
in A . ; this is evidence that the manors were formerly in different hands, for 
the estate of a copyholder is too weak to support a grant of common appur- 
tenant in another manor ( s ). 

Under a custom that the remainder-man coming into possession on the 
death of the tenant for life must be admitted, and pay a fine, if on the death 
of the tenant for life the next in remainder does not come in to be admitted 
and pay his fine, after proclamations made, and presentment made to a jury, 
the lord, it was held, may seize quousque , and maintain ejectment to recover 
possession in the meantime ( t ). The court-rolls are evidence of the pro- 
clamations recited to have been made in them ( u ). But where on the death 
of a copyholder of inheritance, the lord, after three proclamations to the heir 
to come in and be admitted, seized the estate into his hands, and afterwards 
granted it in fee to another, it was considered as an absolute seizure, and 
there being no custom to warrant it, it was lufid that it was irregular, and 
that the lord could not afterwards insist upon it as a seizure merely 
quousque (x). 

The lord may recover from a copyholder the fine assessed by him upon ad- 
mittance' not exceeding two years value of the tenement, although there be 
no entry of the assessment of such fine on the court-rolls, but only a demand 
of such sum for a fine, after the value of the tenement has been found by the 
homage (y ). 

An assessment of a copyhold fine entered on the court-rolls as 100 /., cannot 
be reduced to 60 1. by the lord's favour, without a new assessment (z) ; and 
therefore in such a case, where the lord sued for the fine, and the jury found - 
the annual value of the premises to be 30 /., and ga\e a verdict for 60/., it 
was held that tlie lord could not retain his verdict for 60/. (a). 

Where the lord insists that the tenant has committed a forfeiture (5) by 
cutting down trees, and the tenant insists that they were cut down for the 
purpose of repairs, it is a question for the jury whether they were cut down 
with a bond fide intention so to apply them (c), although in fact none have 
been actually so applied till the expiration of several months after they were 


( 7 ) Stammers v. Dixon, 7 East, 200. 

(r) Doe v. Ireland , 11 East, 280. A 
surrender had been made of the premises 
to churchwardens and their successors in 
1636, without naming any rent. In 1649 
the Parliamentary survey charged the 
churchwardens 6 <i. rent, under the head 
of freehold rents ; and there was no evi- 
dence of any different rent having been 
paid since that time; and receipts had 
been given as for a freehold rent by the 
steward of the manor from 1803 to 1805 
(the trial was in 1809). Lord Ellen bo- 
rough, in giving judgment, said, u I would 
presume anytfiing capable of being pre- 
sumed, in order to support an enjoyment of 
so long a period. As Lord Kenyon once 
said, on a similar occasion, that he would 
presume not only one, hut a hundred 

VOL. II. 


grants, if necessary, to support such a 
long enjoyment.” See tit. Presumption ; 
ami see Cowin m v. Slack , 15 East, 108. 

(s) Barwick v. Matthews , 5 Taunt. 
365. 

(£) Doc v. Jenncy , 5 East, 522. 

(w) Doe v. Hellier , 3 T. R. 162. 

(x) Ibid. 

(y) Lord Northivick v. Stanway , 6 

l?Uhf 

(z) Ibid. ; and 3 B. & P* 946. 

( 1 a ) Ibid. 

( b) The estate of a copyholder ( semble ) 
is not forfeitable for the act of his lessee. 
Clifton's Case , 4 Co. 27, a ; 1 Roll. Ab. 
408, Copyhold (D.) pi. 17 ; 4 Leon. 241 : 
Co. Litt. 63, a* 

(r) Doev, Wilson , 11 East, 50. 

Z 
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lord. 


To a fine. 


Proof of 
forfeiture. 
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I* roof of 
forfeiture. 


Variance 
iu name. 


E\ idence of 
title. 


cut down, and until after an action of ejectment has been brought by the 
lord for a forfeiture, and although many of them still remain unapplied, 
part of the premises being still out of repair (d). An appointment of one as 
steward may be proved to have been by parol (e). 

COPYRIGHT. See PRIVILEGE. 
CORPORATION^/). 

A mistake in the name of a corporation, who are plaintiffs, will not be 
material as a variance in evidence under the plea of the general issue. 
Where the corporation were sued in the names of “ the mayor and burgesses 
of the borough of Stafford,” and it appeared in evidence from the charter 
that they were incorporated by the name of u the mayor and burgesses of 
the borough of Stafford, in the county of Stafford,” it was held that the 
variance could not be objected to except by plea in abatement ; and that 
to make it pleadable in bar, it should appear that there is no such cor- 
poration (g). 

Where a party had granted to a corporation certain rights, it was held, in 
an action brought by the corporation against an assignee of the grantor, that 
the grant was evidence that the corporation was known by tlie name and 
description specified in the grant at the time of the grant, issue having been 
joined upon that fact (A). 

The payment of rent to the bailiffs of a borough by the party, as tenant 
to a corporation, admits a tenancy from year to year, although a deed of 
demise has been prepared and executed by the bailiffs and some of the 
aldermen of tlie corporation, but has not been sealed with the corporation 


(d) Tlie jury found for the defendant ; 
and there being no evidence that the tree's 
were to he applied otherwise than for re- 
pairs, the Court refused to disturb tlie 
verdict. 1 1 East, 56. See also J Blackett 
v. Lowes , 2 M. Sc S. 494, where it was 
held that if a copyholder entitled to esto- 
vers cut down trees for altene purposes, 
the lord will be entitled to them. 

(e) Co. Litt. 61, b. ; Dyer, 248, a.; 
Com. Dig. Copyhold, It. 5. But see Car- 
marthen Maym', §*c. of v. Linns, 6 C. & P. 
608, where It was held that the corporation 
jrnight sue for tolls, although no interest 
passed by grant under seal. 

(/) See as to municipal corporations, 
the stat. 5 & 6 Will. 4, c. 76 ; 6 & 7 Will. 4, 
c. 103 ; 7 WiU. 4 Sc 1 Viet. c. 78; 1 Viet. 
Cw 84. As to tlje oaths of allegiance and 
supremacy to be taken with oath of office, 
13 C. 2 ; stat. 2, c. 1. The declaration in 
lieu of the sacramental test, 9 Geo. 4, c. 17. 
See Oath. Conservators were empowered 
to purchase lands in fee ta them and their 
successors, to make bye-laws affecting 
strangers using the navigation, and the 
acts of any five of the committee appointed 
by the majority, under their hands and 
seals, were to bind the whole, and they 


were directed also to sue and be sued by 
the name of the conservators in the county 
of S,; held, that as it clearly appeared that 
they should take such lands by succession, 
and not by inheritance, although not 
created a corporation by express words, 
they were so by implication, and were 
therefore entitled to sue in their corporate 
name for injuries done to their lands, and 
were also entitled to receive the tolls as 
part of the profits of the lands of which an 
account was to be rendered. To?te, Con- 
servators of, v. Asti, 10 B. Sc C. 349. A 
bond by mayor and commonalty to tlie 
mayor is not good. Bro. Corp. pi. 03 ; 21 
E, 4, 7. 12. 27. 69. So of presentation to 
living. Bro. Corp.pl. 63; 14 H. 8; Vin. 
Ab. tit. Corp. G. 2; Watson’s Parson’s 
Counsellor. And see Salter v. Grosvenor , 
8 Mod. 303; Burn's E. L. tit. Dean and 
Chapter. 

(g) Mayor and Burgesses of Stafford 
v. Bolton, 1 B. & P. 40; Bro.Misno. 73; 
22 Edw. 4, c. 34. Mayor, §*c. of Lynn's 
Case, 10 Coke, 122. 

(A) Mayor, #<?. of Carlisle v. Blamire, 
8 East, 487 ; vide supra, Voi. I. Index, tit. 
Estoppel. 
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seal ($). If in ejectment by a corporation a demise by deed be alleged, it 
need not be proved (/i). 

The payment of rent by the predecessors of bailiffs of a corporation as 
baibffs, is evidence of a tenancy by the corporation, and not by the bailiffs, 
and consequently an ejectment cannot be maintained against the two exist- 
ing bailiffs (who have not paid rent) without notice to the corporation, in 
order to determine the tenancy (l). 

On an election of town councillors, under the statute 5 & 0 Will. 4, c. 70, 
the returning officer’s duty is only ministerial, to return the candidate who 
has the actual majority, and the elector must take it upon himself to decide 
whether the candidate for whom he votes is properly qualified or not ; the 
voting papers are the proper evidence of the election, although not the 
record of it ; but when produced, they must be proved to be the same that 
were given in at the election ( m ). 

An action of trespass or trover lies against a corporation (n). In an action Actions 
of trover for a detention by the servants of a corporation within the scope of against, 
their employment (as where the agents of the Bank of England detain a 
number of bank-notes), it appears to be unnecessary to prove that the de- 
tention was authorized by the corporation under their seal (o) ; at all events, 
an authority will be presumed after a verdict which finds the fact of a con- 
version by the corporation. So they may he guilty of a disseisin (p), or 
false return (g). 

Assumpsit lies against a corporation whose power of drawing and accept- 
ing bills has been recognized by a statute (r) But unless authorized by 
a statute, an action of assumpsit does not lie either by or against a cor- 
poration (s). 

A bye-law may narrow the number of electors, but cannot limit the num- 
ber of the eligible, nor disqualify an integral part of the electors ( t ). 

Where a member of a corporate body can derive any personal advantage Conq>o. 
from the verdict, he is excluded by the general principle ; accordingly, tcncy. 
upon an issue on a mandamus , whether the election of common councilmen 
in a borough was not confined to persons of a particular description, it was 
held that one who fell within that description was not competent, since the 
limitation enhanced the value of his own situation (zt). 


( i ) Wood v. Tate, 2 N. It. 247 ; and see 
tit. Ejectment. An entry in the minutes 
of a corporation, not being under seal, is 
not evidence of an agreement with a tenant 
as to allowance in respect of rent. Lud- 
low Corporation v. Charlton , 9 C. & P. 
242. 

(k) Furley v. Wood, I Esp. C. 198. 

(l) Doe v. Woodman , 8 East, 228. Sec 
Goodtitle v. Wilson , 1 1 East, 394. 

(m) It. v. Ledyard , 3 N. & P. 513. 

(?z) See the authorities, Yarborough v. 
The Bank of England, 16 East, 6. Where 
the mayor de facto ordered weights and 
measures, which were afterwards examined 
at a full meetiug of the corporation, and 
used to regulate those in the market, held 
that "the corporation was liable, although 
there was no contract under the corporate 
seal, and the mayor was subsequently dis- 
placed. De Grave v. Monmouth , Corp. 
of, 4 C. & P. 111. 


(a) Ibid. And see tit. Agent ; and R> 
v. Bigg, 3 P. Wins. 427. And Smith v. 
Birmingham Gas Comp. 1 Ad. & Ell. 
520. Tolson v. Warwick G. L . Comp. 
4 B. & C. 902. Doe v. Pearce , 2 Camp. 
90. 

C 2>) Bro. Corp. pi. 24 ; and Lord Ellen- 
borough’s judgment, 16 East, 9. 

(#/) 10 East, 7, and the cases there 
cited. 

(r) Murray v. Fast India Comp. 5 B. 
& A. 204. See Slarke v. Highgate Arch- 
way Comp. 5 Taunt. 792. Broughton v, 
Manchester Waterworks Comp . 3 B. & 
A. 1. 

(s) Fast London Waterworks Comp. v. 
Bailey , 4 Bing. 283. 

(t) Per Lord Mansfield, R. v. Spencer, 
3 Burr. 1827. As to notice of meeting, see 
R . v. Kynaston , 2 Selw. 1143. 

(w) Stevenson v. Nevinson , Lord Raym. 
1353. 
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COSTS. 


Compe- 

tency. 


But upon the question, whether to qualify a man to be a common council- 
man it was not necessary that he should be an inhabitant, and also have a 
burgage tenement, the Court held that one who was an inhabitant only was 
competent, because he came to disqualify himself (x). 

Where an action was brought by a corporation on a custom, it was held 
that one who had acted in defiance of the custom was not competent to dis- 
prove it(y). 

A freeman is not competent to support a corporate title to rent, where the 
rent is reserved to the use of the corporation (s). The corporation of King- 
ston being lords of a manor, approved part of the common, reserving a rent 
to the use of the corporation, and a freeman was held to be incompetent («). 
But where the question was, whether the defendants had a right to he free- 
men, and it appeared that there were commons belonging to the freemen, an 
alderman was permitted to prove the negative, none but aldermen being 
privy to the making persons free ( b ). Where the members of a corporation 
cannot derive any private advantage from the subject-matter which concerns 
the public only, they are competent witnesses ; and therefore, although the 
mayor and commonalty of the City of London are entitled to tonnage on 
coal, but the mayor and sheriffs have the toll for the benefit of the corpora- 
tion at large, and no x>articular individual is benefited by it, the freemen, it 
has been held, are competent witnesses to support the privilege (c). Where 
a freeman of a corporation is interested, the usual mode of removing the 
objection is by disfranchisement (ft). A release to the corporation of his 
interest in the subject-matter of the suit is insufficient when he has still an 
interest in the general fnnda(e). 

An admission by an indifferent member of a corporation is not evidence 
against the corporation ( /'). But what is said by an officer respecting his 
office hi a corporation is evidence against, the corporation in an action of 
disturbance of office (//). And so are admissions by the surveyor of a cor- 
poration, in respect of u house belonging to the corporation ( h ). 

COSTS. 

Costs must be included in the amount for which the debtor is in exe- 
cution, under the compulsory clause in stat. 33 Geo. 3, c.5, s. 3 (/). 

Costs are not to be allowed to any plaintiff upon any counts or issues on 


(x) Ld. Ray in. 1353. Str. 583. 

(v/) Company of Caipenters v. ITay - 
ward , Dour. 3G0. 

( 2 ) Burton v. Hinde, 5 T. It. 174. 

(a) Ibid. 

( b ) B. v. Phillips £ Archer , per Lee, 
C. J., B, N. P. 289. 

(e) It. v. Mayor , fre. of London, 2 Lev. 
231 ; Vent. 851 ; 1 Vern. 254 ; 4 Burn's 
Kcc. Law, 94. It. v. Carpenter, 2 Show. 
47. But see Dmvdesivell v. Nott, 2 Vein. 
217 ; and the observations of Buller, J., 
B. N. P. 290, And see tit. Interest; 
Witness; and Append. Vol. II. 340. 

(d) 2 Jones, 110; 2 Lev. 236. A judg- 
ment of disfranchisement on a scire facias 
in the Mayor's Court, and two nihils , re- 
turned, the witness not having been sum- 
moned, and knowing nothing of his dis- 
franchisement, does not render him com- 


petent, the corporation being Interested. 
Brown v. Corporation of London, 11 
Mod. 225; and see The Saddlers * Com- 
pany v. Jones , 6 Mod. 166. Weller v. 
Governors of the Foundling Hospital, 
Peake's C. 153. 

(e) Doe v. Tooth, 3 Y. & J. 19. A cor- 
porator is not competent to prove a custom 
which excludes foreigners. Davis v. Mor- 
gan , 1 C. & J. 587. 

( f) Mayor of London v. Long, 1 Camp. 
23. 

(g) Ibid. 25. Per Lord Ellenborough. 

(h) Peyton v. Governors of St . (Tho- 
mas's Hospital, 4 M. 6c. R, U25. 

(i) JRobins v. Cress well, 2 Ad. & Ell. 
23. 
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which he lias not succeeded, and the costs of all issues found foi;- the de- 
fendant shall be deducted from the plaintiff’s costs (A). 

CQUNSEL. 

Defence by. See Stat. 6 & 7 W. 4, c. 114. 

COUNTY. See VENUE. 

In general, by the common law, it i9 necessary to prove the offence to have 
been committed within the county or division where the indictment is found, 
and for which the jurors are returned. 

By the 5 & 6 Edw. 6, c. 10, upon an indictment for homicide where the 
death happens, the jurors may inquire as to the stroke, though given in 
another county. And by a number of other statutes, offences under partr- 
cular circumstances may be inquired of in other counties than those in 
which they are committed (/). 

The common-law rule, that the offence must he proved to have been com- Locality of 
mitted in the county where the indictment is laid, does not exclude col- crill,tM * 
lateral evidence, although arising in another county, tending to show the 
commission of the crime in the first. Thus, proof of possession of stolen 
goods by the prisoner in one county, is evidence on a charge of his having 
stolen them in another (?n). And in the case of treason, it seems, that after 
evidence given of the treason in tlie county in which it is laid, evidence 
may be given of other instances of the same crime committed in another 
county, as explanatory of the acts committed in the first (n). Thus where 
a levying war is laid as the treason, the levying war in another county is 
evidence to show the nature of the acts in the county in which the treason 
is laid (o). So in the case of conspiracy, evidence of acts done in any 
other county may be adduced tending to prove the existence of a con- 
spiracy, provided an overt act be proved in the county in which the indict- 
ment is laid (p). 

By the stat. 7 G. 4, c. 64, s. 12, felonies or misdemeanors committed or* 
the boundaries of two or more counties, or within the distance of 500 yards 
of any such boundary, or begun in one county and completed in another,, 
may be tried in any or either. And by s. 13, offences committed on any 
person, or in respect of any property in or upon any coach, waggon, cart, 
or other carriage employed in any journey, or on board any vessel employed 
in any voyage, may be tried in any county through any part of which such 
coach, &c. shall have passed in the course of such journey or voyage; and 
in all cases where the side, centre, or other part of any highway, or the side,, 
centre, or other part of any river, canal, or navigation, shall constitute the 
boundary between any two counties, the felony or misdemeanor may be 
tried in either of those counties through or adjoining to, or by the boundary 


(k) R. G. Hil. T., 2 Will. 4. A dis- 
tinct issue is raised on each count by the 
general issue pleaded to the whole. Cox 
v. Thomson, 2 C. & J. 498. Bright v. 
J^gvan, 1 D. P. C. 730. 

(Z) See Criin. Plead. C. 1. 

( m ) Butler's Case , East’s P. C. 776. 
Although the contrary lias been held, 


Evans' 8 Case , East’s P. C„ 776, per Holt, 
C. J. 

(n) Kei. 33; 4 St. Tr. 410. R . v. Hen - 
say , Burr. G50; 2 Haw. c. 46, 8. 183. 

(o) Cases of JJamarce , Purchase , and 
W tiles, 8 St. Tr. 218. Deacon's Case r 
Fost. 8. 

( p ) R, v. Brisac, 4 East, 164. J?. 

De Berenger and others, 3 M. & S. 67. 

z 3 
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whereof $uch waggon, &c. shall have passed in the course of the journey or 
voyage. 

See further, tit. False Pretences. — Forgery. — Larceny, &c. 


Non ofit 
fuctuui. 


COVENANT. 

The evidence in an action of covenant is closely confined by the nature 
of the pleadings; the plaintiff is bound to show his title to sue, and to point 
out the particular breaches of covenant of which he complains, and the 
defendant is obliged to show the grounds of his defence specially upon the 
record. The most usual pleas are the — 

1 . Plea of non est factum, 

2. That the tfceed was obtained by duress, 

3. Denial of the plaintiff's performance of a condition precedent, 

4. Denial of the breach of a covenant, 

{ not to assign without license ; 
for quiet enjoyment. 

5. Of entry and eviction, 

6. Denial of plaintiff’s title as assignee . 

7. Denial of the defendant’s liability as assignee, 

8. A release, &c. ( q ), 

By the rules of Ilil. Term, 4 W. 4, in covenant, the plea of non est factum 
shall operate as a denial of the execution of the deed in point of fact only, 
and all other defences shall be specially pleaded, including matters which 
make the deed absolutely void, as well as those which make it voidable. 

Upon the plea of non est factum the plaintiff must produce the deed, if 
pleaded with a profert, and prove the execution in the usual way (r). If 


(q) See Ind. tit. Deed. — Release. 

(;•) Pee Ind. tit. Deed. A party i mined 
in a deed of covenant may sue, though he 
tines not execute the deed. If there he 
mutual covenants between A, and JJ. on 
the one part, and C. and JJ. on the other, 
and JJ, dees not seal the deed, yet covenant 
lies by him against C, and JJ. 2 Roll. 22, 
1. 36; Com. Dig. tit. Fait. (A. 2.) (0.2.) 
Pec; also Cooper y. Child , 2 Lev. 74 ; Gilhj 
v. Copley , 8 Lev. 138. Abbott on Shipp. 
I GO, 6th edit. Secvs, when; the puny 
who sues is a stranger to the deed. Where 
an indenture of lease was made between 
A . for and on behalf of JJ. on the one part, 
and ( \ on tlu; other part; A. being autho- 
rized by a writing, hut not under seal, and 
A . executed the deed in his own name; it 
was held, that JJ. could not maintain cove- 
nant on the deed, although C.' s covenant 
purported to be made with U. JJerkeley 
v. Hardy , 6 B. & C. 366. Note, that the 
execution of a counterpart by a lessee is 
hut evidence of his execution of the ori- 
ginal. Ibid. As to the construction of 
covenants, see JJarton v. Fitzgerald , 16 
East, 630 ; Gams ford v. Griffiths , 1 
Saund. 69 ; fTotcell v. Richards , 1 1 East, 
033 ; Hr aiming v. Wright, 2 Bos. & Pull. 
13. A recital in a lease of mines of an 
agreement to pull down a smelting-house 
and rebuild it larger, followed by express 
covenants to maintain and leave it in good 


and sufficient repair, amount to a covenant 
in law to erect the building, and the cove- 
nant tending to the support, and mainten- 
ance of tlie thing demised passes with the 
reversion, and the assignee may therefore 
maintain the action. The agreement ap- 
pearing to have been between the assignor 
of the plaintiff and two others, reciting 
that he had an interest of one undivided 
third of the premises ; held, that it was 
to he considered as a separate contract 
with Him according to his interest, and the 
covenants were to be construed with re- 
ference to such separate and limited inte- 
rest. Simpson v. jEasterby , 9 B. & C. 606, 
and judgment was affirmed in error, G Bing. 
046. And see Saltovn v. Houston, 1 
Bing. 433 ; Balby v. Wells , Wihnot, 34G. 
Spencer’s Qase, 5 Co. 1Gb. Sliep. Touch. 
(Preston’s edit.) 171. 

Where the tenant for life with remain- 
der over, by indenture demised to the 
plaintiff, his executors, &c. for a term of 
15 years without any express covenant for 
quiet enjoyment, and died before the term 
expired, the plaintiff was evicted by the 
remainder-man ; held, that the executor 
of the tenant for life was not charge- 
able with the covenant at law, and that po 
covenant could be implied frotfi the recital 
of the agreement for a lease for 15 years 
subject to the covenants thereinafter con- 
tained, the demise by indenture being the 
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there be no other plea on the record, all the other averments stand admitted ; 
and after proof of the defendant’s execution of the deed, nothing^ remains 
on the part of the plaintiff but to prove the amount of his damages (*). It 
may be observed that the deed itself, when proved, is evidence against the 
defendant who has executed it, of, all the facts recited in the deed. If, for 
instance, a lease describe the demised land as meadow-land, this is evidence 
that it was such at the commencement of the term ( t ). And an assignment 
of the original lease by the lessor, executed on the back of the original deed, 
is evidence against the assignee of such original deed ( u ). But if the defen- 
dant by his plea admit the execution of the deed, he admits so much of the 
deed as is stated in the declaration, but no more; and if the plaintiff seeks 
to prove some other recital of the deed not specified in the declaration, he 
must prove the execution of the deed (a?). y 

If there be any material variance between the declaration and the deed 
proved, it will be fatal under this j>lea. The declaration stated, that by a 
certain indenture it was witnessed, that as well in consideration of certain 
furnaces to be erected by the plaintiff, A , JB. did demise, &c.; but on the 
production of the deed, it appeared to be as follows, “ That as well in con- 
sideration of the erecting the furnaces, as also of building certain houses and 
payment of rent, A . B . did demise,” &c. ; and it was held that the variance 
was fatal ( y ). 

completion and performance of that agree- 
ment. Adam v. Gibney , 0 Bing. G56. 

And see Swan v. Sear l ex, Dyer, 257, and 
BendL 150; Hyde v. Canons of Windsor , 

Cro. El. 553 ; Shep. Touch. 160, and Com. 

Dig. 100. An action of covenant does 
not lie against a subsequent chairman of a 
board of directors on a deed under the seal 
of the former one, although executed by 
him for and on behalf of tlib company. 

Hall v. Bainbridge, 1 M. & G. 42 ; 1 Sc. 

N. R. 151 ; and 8 Dowl. 583. 

( 5 ) B. N. P. 172. Michael v. Stockwith , 

Cro. Eliz. 120. 

( t ) Smith v. Woodward, 4 East, 585. 

(u) Nash v. Turner , 1 Esp. C. 217. 

(x) Williams v. Sills, 2 Camp. 519. 

Watson v. King, 4 Camp. 272. 

(y) Swallow v. J Beaumont, 2 B & A. 

705. See tit. Deed. 2 Ld. Raym. 792. 

Howell v. Richards, 11 East, 033. See 
also tit. Variance. A covenant by ar- 
ticles of agreement, between the com- 
mander of a post-office packet with the 
several owners, to pay the yearly sum of 
— L, or such other sum as should be al- 
lowed by Government, to eftch and their 
several and respective executors, &c. in 
such parts and proportions as were set 
against their respective names, was held to 
he a several covenant, and that each was 
entitled to sue in respect of his separate 
interest, and that they could not maintain 
a joint action. Servants v. James , 10 B. 

& C. 410. 

Where in covenant the allegation was, 
that four^“ demised by indenture ;** held, 
that it imported a sealing and delivery by 
the four ; and that, upon the issue “ non 
est factum, 9 after proof by the plaintiff of 

z 4 


the execution of the counterpart by the 
defendant, the latter might produce the 
lease, and show that it was executed by 
two only, and that it was a fatal variance 
between the proof and the declaration. 
Wilson v. Wolf ryes, 0 M. & S. 341. 

Covenant by the reversioner against the 
assignee of the grantee. The declaration 
stated, that A. and B. did grant license 
for a term of years to C. to continue a 
channel open through the bank of a navi- 
gation, in order that the waste water might 
pass through the channel to the mills of C., 
the latter paying a certain annual sum 
therein mentioned. Breach, non-payment 
of that annual sum. Semble , that upon 
the face of the declaration A . and JB. 
must be considered as having the sole 
ownership of the navigation, and the sole 
power of granting this privilege; and in 
that case, that the deed would operate as 
the grant of an interest in an hereditament, 
and that the assignee of the grantee would 
be liable to an action by the reversioner, 
within the statute 32 Henry 8. By the 
deed produced in evidence, A . and B. 
were described as persons having the 
greatest proportion or share in the profits 
of the navigation. Held, that by this deed 
it appeared that the grantors had not the 
power of granting the privilege of which 
the deed, as set out in the declaration, pur- 
ported to be a grant, and therefore that 
there was a variance. Held also, that the 
deed showed that the assignee of the 
grantee was not bound by the covenants, 
inasmuch as it appeared that the grantors 
had not any legal or equitable estate in an 
hereditament. Marl of Port more v. Bunn , 
1 B.&C. 694. 
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In covenant by a lessor against lessee it is no variance if the plaintiff 
snakes profert of the said indenture, and at the trial produces the counter- 
part executed by the lessee (z). 

For the defendant’s evidence under this plea, see tit. Deed. 

The proof of this plea lies upon the defendant (a) ; and it has been said 
that it is sufficient, in support of such a plea, to prove that the deed was 
given under an arrest made by the plaintiff without any cause of action, or 
under an arrest without good authority, though for a just debt ; or under an 
arrest by warrant from a justice for felony, when no felony has been com- 
mitted ; or that a felony having been committed, the arrest was unlawfully 
made use of to procure the execution of the deed (6). There are contradic- 
tory decisions upon the question, whether duress of the goods as well as of 
the person will avoid a deed ( c ) ; since, however, duress must be specially 
pleaded, the question cannot well arise upon the evidence in an action upon 
the "deed. It is however to be observed, that in the case of Astley v. 
Reynolds (d), it was held that assumpsit would lie to recover money paid 
under duress of goods. 

It is laid down in Buller’s Nisi Prius, that if A. menace me, except I 
make unto him a bond of 40 /., and I tell him I will not do it, but I will 
make unto him a bond of 20/., the Court will not expound this bond to be 
voluntary, upon the maxim : u Non videtur consensum retinnuisse si quis ex 
prcsscripto minantis aliquid immutavit (e). 

Proof of the performance of a condition precedent, when put in issue by 
the defendant’s plea, cannot be dispensed with, although the condition has 
been performed according to a subsequent parol agreement. The plaintiff 
covenanted to build two houses for 500/., and in an action for the money, 
averred that he had built the houses within the time. It was held that he 
could not be admitted to show that the time had been enlarged by a subse- 
quent parol agreement, and that the houses liad been built within the 
enlarged time (« g ). 

Proof of the breach . — The breach must be proved as it is laid in the decla- 
ration (A). 

(z) Pearse v. Morrice, 3 B. & Ad. 306. 

{a) 5 Co. 119; B. N. P. 172. See tit. 

DU BBSS. 

(b) B. N. P. 172; Aleyn, 92. Wooden 
v. Collins , Mich. 9 Geo. 2. See tit. 

Dukess. 

(r) This is affirmed in 1 Roll. Ah. G87, 
aud denied in Sunnier v. Feryman , Hil. 

1708; 11 Mod. SOI. But in Astley v. 

Reynolds , Str. 915 it was held that as- 
sumpsit would lie for money obtained under 
duress of goods. 

(d) Stra. 915. But see Lindon v. Hooper , 

Cowp. 414. *Vide supra, 

(c) B. N. P. 173 ; Bac. Reg. 22. 

(g) Littler v. Holland , 3 T. R. 590. 



* See tit. Assumpsit, 67. Where the declaration stated an agreement by the plain- 
tiff's testator to sell premises and the defendant to purchase, and that by the indenture 
ot bargain and sale the defendant did covenant to pay the purchase-money on a day 
stated, “ as the consideration of such sale and purchase, with interest, to the completion 
of the purchase held, to he an independent covenant, and that the money might he 
recovered without tender of a conveyance. Mattock v. Kinglake , 2 P. & D. 343; and 
10 Ad. 6f Ell 50. 


( h ) Where the lessee of premises, de- 
mist d as a publie*house, covenanted that 
he would use his best endeavours to keep 
it open as a licensed house, and it having 
been underlet to several tenants, at length, 
through the misconduct of one, the license 
w as refused by the magistrates ; held, that 
it lay on the defendant to show that after 
the withdrawal of it, he did some act to 
obtain the renewal of the license, but that 
it was for the jury to say whether the 
plaintiff, in never having himself taken 
any steps to obtain the grant of the license, 
had sustained any substantial damage, and 
if not, that he was entitled only to nominal 
damages. Linder v. Pryor , 8 C. & P. 
518. Upon a covenant in the assignment 
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Where it was assigned thus, *< that the defendant had not used^a farm in 
a husbandlike manner, but, on the contrary, had committed waste;” it was 
held that it was not sufficient to prove that the defendant had used the farm 
in an unhusbandlike manner, but that he was bound to prove that the defen-* 
dant had been guilty of waste (i)> 

Where the covenant was to keep all trees standing in an orchard whole 
and undefaced, reasonable use and wear only excepted ; the cutting down 
trees past bearing, the landlord being likely to get back his premises at the 
end of the term in an improved condition, was held to be no breach of the 
covenant (A). 

In covenant, the mean tenant may recover against his under-lessee, for 
not repairing, the costs of an action for not repairing brought by the ori- 
ginal lessor (Z). 

The proof of the breach not to assign must of course depend upon the 
terms of the covenant (*»). 

On a covenant not to set, let, or assign over (n), without leave, it was 
held that an under-lease amounted to a breach (o). But where the covenant 
was not to assign, transfer, or set over, it was held that an under-letting was 
not a breach of the covenant (p). Where the proviso was that the lease 


of a lease, that the assignor would notlceep 
any licensed victualling house, &c. within 
the distance of half a mile from the premise’s 
assigned ; held that the covenant was to 
be construed half a mile by the nearest 
mode of access between the places. Leigh 
v. Hind , 9B.&C. 774. 

Defendant on a settlement made on his 
marriage, conveyed estates upon certain 
trusts, and covenanted \Hth the trustees to 
pay off incumbrances on the estate to the 
amount of 1 9,000 1. within a year. Held, 
that on his failing to do so, the trustees 
were entitled to recover the whole 19,000 1 . 
in an action of covenant, though no special 
damage was laid or proved, and an inquisi- 
tion on which nominal damages had been 
given was set aside and a new writ of inquiry 
awarded. Lethbridge v. Mylton, 2 B. & 
A. 772. Where the Crown lessee of duchy 
lands had underlet on a building lease, 
with a covenant that he would apply for 
and do his utmost to procure a renewal, 
but his offer was only of a fine to the 
amount of two years’ rack-rent, paid by 
the occupiers, the Crown requiring as a 
fine a sum short of three years annual 
a alue of the premises ; held, that the cove- 
nant was to be construed to impose on the 
covenantor no more than to pay a reason- 
able fine, but that the fine so claimed by 
the Crown being found by the jury as rea- 
sonable, and that the covenantor having 
declined to renew on those terms, could 
not be said to have done his utmost endea- 
vour to obtain a renewal within the mean- 
ing of the covenant. Simpson v. Clayton , 
4 Bing. N. C. 758 ; and 6 Sc. 409. Upon 
a covenant for appearing at any insurance 
office withjp the bills of mortality, and 
answer questions, and do any act to enable 
the plaintiff to effect a policy on the de- 
fendant’s life, and not to do any act to 


avoid such insurance, breach, that the 
defendant went beyond the limits of Eu- 
rope ; held, that the defendant, being 
bound to take notice of the conditions of 
the policy, the declaration was bad for 
want of averring that he had notice of 
the policy having been effected, the de- 
fendant having no means of knowing at 
what office, or the terms of their policies, 
at which the plaintiff might, at his own 
option, insure. Vyse v, Wakefield, 8 Dowl. 
377 ; and 6 M. & W. 442. 

(i) Harris v. Mantle , 3 T. R. 307. 

(k) Good v. Hill , 2 Esp. 690. 

(0 Neal e v. Wyllte , 3 B. Sc C. 533. 
Action by mean tenant against under 
lessee for overloading chamber with meal. 
Lord Abinger held, Liv. Sum. Ass. 1835, 
that the plaintiff was not entitled to recover 
damages recovered against him by the ori- 
ginal lessor. Note, there was no distinct 
evidence of application by plaintiff to de- 
fendant to defend an action brought against 
plaintiff. 

(m) In an action of covenant, the 
breaches are specified in the declaration ; 
but in an action on a bond for the per- 
formance of covenants, or to Indemnify, 
the defendant may require a particular of 
the breaches on which the action ib brought. 
Tidd’s Pract. 526. 

(w) An assignment by a deed which is 
void, is no breach of the covenant. Hoe 
v. Powell , 5 B. & C. 308. 

(o) Roe v. Harrison , 2 T. R. 426. Such 
a covenant Is a fair and usual covenant. 
Morgan v. Slaughter , 1 Esp. C. 8. But 
the taking a lodger is not a breach of ^ 
covenant not to underlet. Hoe v. Laming T 
4 Camp. 77. 

( p) Crusoe v. Blencowe , 2 Bl. R. 766 : 
3 Wils. 224. 
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should be r void if the lessee assigned, or otherwise parted with the indenture 
of lease, or the premises thereby demised, or any part thereof, for the whole 
or any part of the term, without leave, in writing, it was held that the terms 
included an underlease ( q ). A covenant that the lessee, his executors or 
administrators, will not assign, does not bind his assignees (r). 

Under a covenant not to assign, it is not sufficient to show an assignment 
by operation of law (s). As under a sale by the sheriff who has seized the 
lease under a fieri facias {f) ; or where the assignees under a commission 
assign the bankrupt's lease (u); or where, as it seems, executors dispose of 
the testator’s term (x) ; otherwise where an assignment is effected in fraud 
of the covenant, as by means of a warrant of attorney to confess a judgment, 
in order that the judgment-creditor may take the lease in execution (y). 
Where the covenant is not to assign, set over, or otherwise let the demised 
premises, it is not sufficient to show that & stranger is in possession of the 
premises, for he may have been a tortious intruder (z). But where the 
covenant was not to aliene , assign, or part with the possession/ it was held 
to be sufficient to prove a stranger to be (a) in possession (< b ). 

Where the plaintiff declares on a covenant for quiet enjoyment (c), if the 
covenant be general , he must show in his declaration that the eviction was 


(q) Doe v. Worseley, 1 Camp. 20, cor. 
Lord Ellenborough. A lease by the lessee 
for tbe whole term amounts to an assign- 
ment. Halford v. Hatch , Doug. 178. 
Where a lease contained a proviso for re- 
entry in case the lessee iC should demise, 
lease, grant, or let the premises, or any 
part thereof, or convey, alien, assign, or set 
over the Indenture, or his estate therein, 
or any part thereof, for all or any part of 
the term,” it was held that proof that the 
lessee had entered into partnership with A. 
and agreed that he should have the use of 
a back room, and other parts of the pre- 
mises exclusively, was evidence of a for- 
feiture. Hoe d. j Dingley v. Sales , I M. Sc 
S. 21)7. 

(r) Doe d. Cheer e v. Smithy 5 Taunt. 795. 

(s) Assigns are construed to mean vo- 
luntary assigns, as contradistinguished 
from assigns by operation of law; per 
Lord Ellenborough, 3 M. Sc 8. 358. But 
the alienation by executors* as in case of 
bankruptcy, may be restrained by express 
words. See below, note (w). 

(#) Doe d. Mitchinson v. Cartel', 8 T. 
It. 57. 

(«) Doe v. Sevan, 3 M. Sc S. 353 ; 3 Wils. 
237. Fox v. Swan , Sty. 483. Weatherill 
v. Gearing , 12 Ves. 513. The Courts 
have construed assigns to mean voluntary 
assigns, as contradistinguished from as- 
signs by operation of law; and further, 
that the immediate vendee from the as- 
signee in law is not within the proviso. 
The reason is, that the assignee in law 


cannot be encumbered with the engage- 
ment belonging to the property which he 
takes, such as in the case of carrying on 
the bankrupt’s trade in a public-house. 
Secus under a covenant for re-entry in case 
lessee should become bankrupt, or the lease 
be assignable under a commission of bank- 
rupt. Doe v. Smith, 5 Taunt. 795. So 
where the party expressly covenants for 
his executors. Hoe v. Harrison, 2 T. R. 
425. As to the case of a devise by will, 
see Berry v. Taunton, Cro. Eliz. 331 ; 
Sliepp. Touchstone, 144 ; Crusoe v. Bugby , 
3 Wils. 237 ; Swan v. Fox, Styles, 482. 

(a?) Seers v. Hind, 1 Ves. jun. 295. 

( y ) Doe v. Carter, 8 T. R. 300. Doe v. 
Skeggs, cited 2 T. R. 134. 

( z ) Doe v. Payne, 1 Starkie’s C. 86. 

(a) 4 Taunt. 766; but see Ld. Ellen- 
borough’s observations in Doe v. Payne, 
1 Starkie’s C.87. 

( b ) For other decisions on this subject, 
see tit. Ejectment. — Forfeiture. 

(c) This covenant runs with the land, and 
binds the assignees ; and there is no differ- 
ence between an assignment of an inherit- 
ance and a term for years. A. devised for 
a term to B., who assigned his interest to 

C. , and covenanted with him and his as- 
signs for quiet enjoyment; C. demised to 

D. , who was evicted for a forfeiture by B. 
before the assignment to C. ; and it was 
held that D. might maintain an action of 
covenant against B. Lewis v. Campbell, 
3 Moore, 35. And see Thursby v. Plant, 
1 Will. Saund. 241, b. 


^ * The words u concessi demist ” import a covenant in law. Bac. Ab. tit. Cove- 
nant, [B.j Shepp. Touch. ICO; Com. Dig. Cov. [A.] 4. The covenant iu such cAe 
ceases with the estate out of which it is granted. Adams v. Gibney , 6 Bing. 656. In an 
action for not accepting shares in a railroad, which by tbe. contract were to be trans- 
ferred 
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made by a person claiming by a legal title inconsistent with hie own (rf); Breach.-^- 
and his proof must correspond with such averment ( e ). If the eviction has ? ulct 
been obtained by means of legal process, the plaintiff should prove the en . 
execution and judgment, and show how it was obtained. Where the cove- 
nant is particular against interruption or eviction by the lessor or grantor, 
or some other specified person, the plaintiff need not allege, and of course 
need not prove the title of the party interrupting or evicting him (y*). 

The plaintiff must show some act done, or disturbance of his possession, 
which amounts to a breach of the covenant. A mere verbal disturbance, 
by prohibiting the tenant of the covenantee from paying rent, will not 
amount to a disturbance (g). A 

In support of this plea in excuse for the non-performance of a covenant, Plea of 
the defendant must prove such an entry or eviction as was sufficient to entry and 
prevent the performance of the covenant. eviction. 

On a covenant to repair the dwelling-house, proof, under this plea, of an 
entry into the back-yard would not be sufficient, unless it appeared that this 
entry wholly prevented the defendant from repairing the house (k). 

In an action of covenant for quiet enjoyment against A ., and any person 
by his means, title or procurement, it is sufficient to prove, by way of* breach, 
a claim of dower by the wife of A. (I ); or an entry by the wife of A., the 
latter having purchased jointly with his wife (A) ; or by the appointee of 


(d) Tisdale v. Sir W. Essex, Hob. 34. 
Foster v. Pierson , 4 T. R. (517. Buckley v. 
Williams, 3 Lev. 325 ; Lotft, 400. Hurd v. 
Fletcher, 1 Doug. 43. Evans v. Vaughan, 
4 li. & O. 201. Spencer v. Marriott, 1 B. 
& C. 457. Brooks v. Humphries, 5 Bing. 
N. C. 55. ; 6 Sc. 756. Where the lease 
contains a covenant for quiet enjoyment 
against the lessor and those who claim 
under him, the lessee cannot, upon an evic- 
tion by a paramount title, recover under 
the implied covenant for general title, im- 


plied in the word “ demise,” Merril v. 
Frame , 4 Taunt. 329. 

(e) Hobson v. Middleton, 0B.&C. 295. 
If) Perry v. Edwards, 1 Sir. 400. Lloyd 
v. Tomkins , 1 T. R. 671. Such a covenant 
extends to tortious acts by the specified 
person. 1 Str. 400. Nash v. Palmer, 5 
M. 6c S. 374. Forte v. Vine , 2 Roll. R. 21 ; 
2 Saund. 181, a. 

(g) 1 Brownl. 81. 

{h) B. N. P. 165. 

( i ) Godbolt, b33; Pal. 340. 

( h ) Butler v. Sioinnerton , Pal. 339. 


ferred and paid for by the 1st of March or any intermediate period, paying for them at 
par, with all calls, the plaintiff binding himself to execute a legal transfer to the 
defendant on that day, it appeared that the plaintiff had procured the transfers from 
a‘ third party, executed, as to the name of the transferee, in blank, which he tendered on 
the 1st of March to the defendant, and that calls due before that day had not been paid 
as required by the local Act previous to any transfer ; held, upon objection, that the 
plaintiif having contracted for a conveyance from him, it must be intended to be a con- 
veyance in the statutory form, and upon the implied covenant of the plaintiff for title, ami 
that the implied covenant from the third party was not the same thing ; secondly, that 
the objection upon the local Act had been waived by an agreement by the defendant that 
the plaintiff should not pay such instalments ; and lastly and chiefly, that the convey- 
ance required by the Act being clearly one by deed, an instrument with the name of the 
vendor in blank at. the time of the sealing and delivery wa9 void. Hibblewhite v. M i Mo~ 
rine, 0 M. & W. 200. A covenant in law is restrained by a particular covenant. Nohes 
v. Janies , 4 Co. 80 ; 1 Will. Saund. 60 ; and supra , note (c). Line v. Stephenson , 
4 Bing. N. C. 678; 5 Bing. N. C. 183; where express covenants for warranty are intro- 
duced, none can be implied from the general terms. See Stannard v. Forbes , 6 Ad. & 
Kll. 572; and see Line v, Stephenson, 4 Bing. N. C. 678. Where a superior landlord 
distrains on an under-tenant by deed, the latter cannot sue in assumpsit, but must resort 
to an action of covenant against his lessor. Schlenker v. Moxey , 3 B. & C. 789. The 
covenant for quiet enjoyment relates to the assignor’s own acts subsequent to the termf 
vesting inTfim against any subleases or assignment before granted by the assignor. Per 
Lord Eilenhorough. Barton v. Fitzgerald, 15 East, 542. A covenant by the lessor, 
that the lessee paying rent shall quietly enjoy, is not a conditional covenant. Dawson 
v. Dyer t 5 B. & Ad. 584. 
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A., under* a power to which A. was party (l); or by the eldest son of A., 
claiming under a settlement made by A . ( m ). 

Where the defendant covenanted that he had not permitted , , nor suffered 
to be done, any act whereby an estate was encumbered, it was held that the 
assenting to an act which he could not prevent was not a breach of the 
covenant (n). 

Under a covenant to keep a house in repair, it is sufficient to keep it in 
substantial repair, according to the nature and circumstances of the build- 
ing (o) ; therefore evidence is admissible as to tiie state and circumstances 
of the house at the time of the demise ( p ). 

On a covenant to keep in repair during the term, an action may be brought 
during the term ( q ). It is not sufficient evidence of a breach of covenant 
to show that the house was destroyed by a tempest, unless the covenantor 
has delayed to repair it beyond a reasonable time (r). 

Upon the execution of a bond, the obligee by deed-poll (releasing a former 
bond payable by the party’s executors, &c. for which the latter had been 
substituted) covenanted not to sue on the latter bond in the lifetime of the 
obligor ; and that if any other should sue in his name, and recover, that the 
obligee would pay the obligor, during his life, the interest on the sum 
recovered ; held, that it was no bar to an action by an assignee of the bond 
suing in the name of the obligee ; and that, if the action had been brought 
for the benefit of the obligee, the defendant should have pleaded the 
fraud ( s ). 

Covenant by lessor against the assignee of lessee, for non-payment of rent; 
plea, that before the rent became due the defendants assigned, the replication 
setting forth a covenant by lessee, his executors and administrators, not to 
assign without licence : held, that the action being founded on privity of 
estate, the obligation ceased when that privity was destroyed ; the plain- 


(0 Hurd v. Fletcher , 1 Doug. 43. 

(m) Frans v. Vaughan, 4 B. & C. 261. 
(») Hobson v. Middleton , 6B.&C. 295. 
A tortious disturbance by a stranger is 
insufficient. 2 Saund. 178 (n). Dudley v. 
Folliott , 3 T. R. 587. 

(o) It is not meant that the house should 
be delivered up in an improved state, or 
that the effect of, the elements should bo 
averted, but only that it should be kept in 
the state in which it was before the de- 
mise, by the timely expenditure of money 
and care. Outteridge v. Munyard, 1 Mo. 
Sc R. 334. Burdett v. Withers, 7 Ad, & 
Ell. 136. And see below, tit. Waste ; 
and Dreworth v. Johnson , 5 C. & P. 239. 
Harris v. Jones , 1 Mo. & R. 334. Out - 
teridge v. Munyard , 1 Mo. & R. 334. A 
covenant to repair is not broken by altera- 
tions and improvements, where improve- 
ments are contemplated in the lease, as 
where the covenant is to keep in repair; 
(inter alia) Improvements . Doe v. 
Jones , 4 B. & Ad. 126. But under a cove- 
nant to repair and uphold ( inter alia) brick 
walls, the pulling down a brick wall, sepa- 
rating the court-yard from another yard, 
is a breach. Doe v. Bird , 6 C. & P. 196. 
So if a doorway be broken into the adjoin- 
ing house, it is a breach of the covenant 


to repair. Doe v. Jackson , 2 Starhie’s C» 
93. A covenant to put the premises, with- 
in a reasonable time, in a state of habitable 
repair, and deliver them up in such state, 
means such a state, as well with respect to 
safety as the comfort of the class of per- 
sons, and the purpose for which they were 
to be occupied. Belcher v. M i Intosh f 
2 M. Sc R. 186. A tenant under a cove- 
nant to repair is liable for repairs only; 
he is not liable for any extra expense, e . <j- 
for expense which would be incurred by 
laying a floor on an improved plan. Sow - 
ard v. Leggatt , 7 C. & P, 613. A tenant 
from year tu year is bound merely to keep 
the premises wind and water tight. Leech 
v. Thomas , 7 C. & P, 327. Under a cove- 
nant to keep and leave the house in as good 
repair as it was in at the time of making 
the lease, the tenant is bound only to do 
his best to keep it in the same plight; ordi- 
nary and natural decay, is no breach of the 
covenant. Fitz. Ab. Cov, 4 ; Shepp. Touch. 
169. 

(p) Burdett v. Withers, 7 Ad. Sc Eli. 
636. Stanly v. Towgood , 3 Bing. N. C. f, 
Muntz v. Goring, 4 Bing. 1^.0451. 

(q) Luxmore v. Robson , 1 B. Sc A. 584. 

(r) Shepp. Touch. 173. 

(v) Morley v. Frere, 6 Bing. 547. 
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tiff’s remedy against tUe defendant, if within the covenant, vsas on the 
covenant not to assign (f). 

Where the plaintiff declares as assignee (m), and his title is put in issue 
by one or more of the defendant's pleas, he must prove his title as alleged (#) ; 
whether as assignee of the reversion, by proof of the due execution of the 
assignment (y ) ; as assignee of the estate of a bankrupt, by proof of the 
several steps of bankruptcy, and of the assignment ( z ), if an assignment be 
essential to title; as heir (a) of the covenantee; or us his devisee or his 
executor, according to the circumstances of the case. 

The production of an original lease for a long term, with proof of pos- 
session for seventy years, affords presumptive evidence of all mesne assign- 
ments ( b ). 

Where the action is by an assignee of the reversion on a covenant to 
pay rent, and the assignment is traversed, the plaintiff may either prove 
a conveyance duly and regularly made, or a payment of rent to him by the 
defendant (c). 

So if the defendant, by one or more pleas, deny that he is bound by the 


covenant, the plaintiff must prove 

(£) Paul v. Nurse , 8 B. & C. 486. 

(m) Before the stat. 32 Hen. 8, c. 34, the 
action of debt for rent lay for the assignee 
of the reversion at common law ; and the 
action being fonnded on privity of estate, 
was local. Walker's Case, 3 Rep. 22, b. ; 

4 Mod. 81. Glover v. Cope y 4 Mod. 80; 
1 Will. Saund. 24 1 , c. in note. The effect of 
the above statute was to transfer a privity 
of contract, and to enable the assignee of 
the lessor to maintain covenant against the 
lessee. Thursby v. Plant , 1 Will. Saund. 
237. The lessor might, at common law, 
maintain debt or covenant for rent, or not 
repairing, or other covenant running with 
the land, against the assignee of the lessee ; 
but the action was local, as founded in 
privity of estate. Walker’s Case , 3 Rep. 22 ; 

5 Hen. 7, 19, a. ; 1 Will. Saund. 241, c. in 
note ; and consequently such an action by 
the assignee of the reversion against the 
assignee of the lessee is also local, and must 
be brought in the county where the land 
lies. Ibid. Where J. B. seised in fee con- 
veyed to the defendant in fee, to the use 
that J . B, y his heirs and assigns, might take 
to his use a rent issuing out of the premises, 
and the defendant covenanted with J. B. 9 
his heirs and assigns, to pay the rent, and 
to build on the premises ; it was held that 
the lessee of J . B. could not maintain an 
action on either covenant against the de- 
fendant, for there was no privity either of 
contract or of estate. Milnes v. Branchy 

6 M.&S. 411. 

(x) After a lease for twenty-one years, 
the lessee sublet the premises to M. for the 
term wanting twenty-one days, and after- 
wards assigned all his interest in the under- 
-lease and reversion to the original lessor, 
which tlfe latter assigned, with all his in- 
terest in fee, to the plaintiff by way of 
mortgage; M. also afterwards assigned 
all liis interest in the term granted to him, 


liability as assignee (a). Upon a 

to the defendants by way of mortgage, but 
the latter never entered. Held, first, that 
the intermediate interest in the underlease, 
carved out of the original lease, still re- 
mained as a barrier between the original 
term and the inheritance, and that the im- 
mediate reversion did not merge in the 
larger estate ; secondly, that it was not 
necessary that the original lessor should 
have been the grantee of the whole of his 
immediate lessee's reversion, in order to 
enable him to sue upon the covenants inci- 
dent to that reversion; and lastly, that 
the defendants having received the lease in 
pursuance of the assignment to them, they 
became legally possessed, and their legal 
liability as assignees conld not be affected 
by any trusts created in the deed of assign- 
ment ; the plaintiffs were therefore entitled 
to sue on the covenants in such underlease 
for rent. Burton v. Barclay , 7 Bing. 746. 

(y) See tit. Deed. 

(s) See tit. Bankruptcy. 

(а) See the several titles Devisee, 
Executor, Heir, &c. 

(б) Bari v. Baxter , 2 Bl. 1228. 

(c) Peake's Ev. 283, Doe v. Parker , 
there cited ; and see Carrick v. Blacp\ive 9 
1B.&B. 631. 

(d) If he be charged as assignee of the 
whole, when in fact he is assignee of part 
only, the non-joinder of the other tenants 
in common ought, it seems, to be pleaded 
in abatement. Mureson v. Dawson , 5 B. 
& C. 479. In covenant by the lessor against 
the executor of the assignee of the lessee, 
become insolvent, for rent accruing subse- 
quently to the death of such assignee; 
held, that if the latter assented to the as- 
signment made under the 7th Geo. 4, c. 67, 
and acted as tenant of the premises, his 
executor was liable as representing the as- 
signee. Abercrombie v. Hickman* 3 N. & 
P. 676. 


Plea deny* 
ing title of 
plaintiff* 


Plea deny- 
ing deriva- 
tive liabi- 
lity of de- 
fendant. 
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covenant yrhich runs with the land, proof that the defendant is heir will 
support a declaration which charges him generally as assignee (e). 

So the -assignee, under a plea to that effect, may, show an assignment 
of the term to another before breach (f). Notice of such assignment to the 
plaintiff is unnecessary (g) ; the assent of the assignee will be presumed (A). 

The defendant may object that he is assignee of part only, where he is 
charged as assignee of the whole (£). 

Where the plaintiff declared against the assignees under a commission of 
bankrupt against the lessee, and averred in the usual form that the estate, 
right, title, &c. of the lessee came to the defendants by assignment thereof 
duly made, by virtue of which said assignment they entered into the de- 
mised premises, and were possessed thereof for the residue, &c. ; it was held, 
that the averment was not satisfied by proof that the assignees had adver- 
tised the lease for sale, (without stating themselves to be the owners,) and 
without taking any possession of the premises ( h ). But it was said by Lord 
Ellenborough, that if a bidder had been found, and the defendants had 
accepted the bidding, that would have been evidence of their assent to take 
to the premises. And where the assignees of a bankrupt paid rent, not as 
tenants, but for the purpose of preventing a distress upon the premises 
where the bankrupt’s goods remained, under a protest that they did not 
mean to adopt the term, unless upon a trial made it should be found to be 
valuable, and the x> rem lfc es were put up to sale with the plaintiff's concur- 
rence, it was held that they were not liable to covenant for rent, although 
they had kept the keys of the premises for four months, no application 
having been made to them to deliver them up (Z). 


(e) JDerisley v. Custance , 4 T. R. 75. 

(/■) Where the defendant proved that 
he had executed the assignment, but it 
had not been delivered to the assignee, but 
remained in the hands of the defendant’s 
solicitor, who had a lien upon It, it was 
held to be sufficient. Odell v. Wake , 3 
Camp. 304. 

(g) Pitcher v. Tovey , 1 Salk. 81. Tay- 
lor v. Shaw, 1 B. & P. 21. 

(h) Ibid . 

(£) Hare v. Cator 9 Cowp. 766. 

(fi) Turner v. Richardson and another, 
1 East, 335. See also 1 Esp. C. 234 ; and 
see Page v. Godden, 2 Starkie's C. 200. 
Where a party assigned all his property in 
trust for his creditors, and the assignees, 
shortly after, advertised the property as- 
signed for sale, including a lease, for which 
there being no bidder, they tendered the 
key of the premises ; held, that the words 
of the assignment being large enough to 
include leasehold interests, it was a ques- 
tion for the jury whether, after the de- 
fendants were aware of the existence of the 
lease, they had so dealt with the property 
as to make themselves assignees of it, and 
liable to the covenants ; but not, if they 
had done no more than fairly try, by putting 
up the lease for sale, whether any benefit 
could be made of it. Carter v. Wame 9 
1 M. & M. 479. And see Wheeler v. 
JBramah, 3 Camp. 340. Hanson v. Ste- 
venson, 1 B. & Ad. 303; and Clarke v. 
Hume, 1 By. & M. 207. In order to 


charge the assignees of a bankrupt, some 
evidence must be given of their acceptance 
of the lease ; see 6 G. 4, c. 16, s. 75. Cope- 
land v. Stephens, 1 B. & A. 593. The 
allowing the bankrupt to carry on the trade 
upon the premises for the benefit of credi- 
tors, under the occasional superintendance 
of the assignee, is an acceptance, although 
the assignee by letter to the landlord dis- 
claim the acceptance. Clarke v. Hume , 1 
Ry. & M. 207. So where assignees, chosen 
on the 8tli, suffered the bankrupt’s cows 
to remain on the premises till the 10th, 
during which time they were, however, 
milked by order of the assignees, who had 
received the key of the premises from the 
messenger. Welsh v. Myers , 4 Camp. 368. 
See further Hastings v. Wilson , Holt’s C. 
290. Hanson v. Stevenson, 1 B. & A. 303. 
It has been held, that the provisional as- 
signee of an insolvent must be taken to 
have consented to . accept the property. 
Crofts v. Pick , 1 Bing. 354. Doe v. An- 
drews, 4 Bing. 348. Under the Insolvent 
Acts, 53 G. 3, c. 102, and 1 G. 4, c. 119, 
the permanent assignees are not bound to 
accept it. See the stat. 7 G. 4, c. 57, s. 93, 
and 1 & 2 Viet. c. 110, ss. 37 Sc 50. A trus- 
tee under an assignment for the benefit of 
creditors has a reasonable time for consi- 
deration whether he will take thg lease. 
Carter v. Warner, M. & M. 479.*' 

(l) Wheeler v. JBramah , 3 Camp. 340 ; 
and now see the statute 6 Geo. 4, c. 16, 
s. 75. 
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If the plaintiff state the particulars of the defendant’s title, they must, if 
traversed, be proved as laid (m). But under a general allegation, it is suffi 
cient primd facie evidence to prove payment of rent or possession by the 
defendant («). 

Proof of possession by the defendant/ or of payment of rent, is primd facie 
proof that he is assignee. But still' the defendant may show that the title 
is in another, and prove that he is under-tenant only, even though the 
reversion of but one day be left in the original lessee (»). So the devisee of 
the equity of redemption, the legal estate being in a mortgagee, is not 
liable to a covenant running with the land ( p ). So he may show that he is 
but appointee , and as being in by the appointor , not liable on a covenant 
binding on assigns (q). But an actual entry or possession is not essential 
to render the assignee of the whole term of a lease liable to the covenant 
for payment of rent (r). 

If the plaintiff charge the defendant through a variety of deeds, instead 
of charging him generally by virtue of divers inesne assignments, and these 
be put in issue by the plea, the plaintiff must prove the deeds as stated (s). 
In respect of a defence on the ground of illegality of contract, there is no 
difference between a contract by parol and one under seal (/). 

Under the plea of release (which must be by deed), it must be proved that 
the release was executed subsequently to the breach of covenant. 

In covenant for non-repair, the defendant, it is said, may examine the 
plaintiff’s witnesses generally as to the state of the premises at the time of 
the demise, but not as to j3articular defects, and when they arose ( u ). 

A plea of expulsion to a declaration on covenant for non-payment of 
rent, is not supported by evidence of a mere trespass (a?). But an expul- 
sion from part suspends the whole rent(^). 

The evidence peculiar to the pleas of Accord and Satisfaction, Infancy, is 
treated of elsewhere, under the proper titles. 


(m) Turner v. Ryles, 3 B. & P. 461. 

(n) Doe v. Williams , 6 B. & C. 41. 

(o) Holf or d v. Hatch, Doug. 178. Hare 
v. Cator , Cowp. 766. 

(p) Mayor , of Carlisle v. D la mire, 

8 Bast, 487. 

(q) Roach v. Wadham, 6 East, 280. 
Where the contract for the purchase of 
leasehold premises amounted only to an 
equitable agreement, and there was no 
legal assignment, it was held that, being 
equitable assignee of the whole interest, 
the obligation was co-extensive with that 
interest, and that the purchaser was liable 
to indemnify the plaintiff, the equitable 
assignor, against all damages incurred by 
reason of breaches of covenant on the lease 
subsequent to the date of the agreement. 
Close v. Wilberforce , 1 Beav. 112. 

(r) William s v. Hosanquet, 1 B. & B. 
238, overruling Raton v. J’aques , Doug. 
438. See 7 T R. 312 ; Stone v. Evans, 
Woodfall’s L. Sc T. c. 3, s. 15 ; Co. Litt. 
40. b.; 1 Ld. Raym. 367. Grattan v. 
Higgles , 4 Taunt. 766. But it seems 
tjpit ip order to charge an executor as 
assignee, % must be proved that be entered 
on the premises. Tilney v. Norris , 1 Ld. 
Raym. 553. 

\s) 3 B. & P. 461. 

(£) In covenant, for rent, it is a good 


plea that the premises were let for the ex- 
press purpose of being used for drawing 
oil of tar or pitch, contrary to the provi- 
sions of the Building Act. Gas-light and 
Cohe Company v. Turner, 5 Bing. N. C. 
666 ; 7 Sc. 778 ; 6 Bing. N. C. 324. On 
an agreement for relinquishment of a trade 
for a consideration, and covenant against 
exercising at any time thereafter the trade 
of a common carrier to and from certain 
places, held that the Court could not 
enter into the reasonableness of the re- 
straint in respect of the consideration, 
nor declare the covenant void by reason of 
the restriction being unlimited. Archer v. 
Marsh, 6 Ad. Sc Ell. (Q. B.) 950; and 2 
Nev. &c P. 562. Also Hitchcock v. Coker , 
6 Ad. Sc Ell. 438 ; overruling Horner v. 
Graves, 7 Bing. 735. A covenant in a lease 
of a brewery, that the lessor would not carry 
on the trade during the demise, is void, as 
being an instrument of trade. Hinde v. 
Gray , 1 Sc. N. S. 123. But s ee Archer 
v. Marsh, and Hitchcock, v. Coker , supra . 

(u) Young v. Mantz , 6 Sc. 277. See 
Stanley v. Towgood , 3 Sc, 313; and 3 
Bing. N. S. 4. 

(a:) Hodgkin v. Queenborough, Willes. 
131. B.N. P.177. 

(y) Co. Litt. 148. b. Walkers Case, 
3 Rep. 22. b. 
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COVERTURE. See HUSBAND AND WIFE. 

CRIMINAL CONVERSATION. 

The plaintiff, in an action for criminal conversation with his wife, must 
prove, 1st. The marriage ; 2dly. The fact of adultery ; 3dly. It is usual to 
adduce evidence in aggravation of damages. 

1st. His Marriage . — The plaintiff must prove a marriage in fact ; proof 
of cohabitation and reputation are insufficient (z). But this is the only 
instance in civil cases in which such evidence is insufficient, and the excep- 
tion in this case is founded partly on the consideration that the proceeding 
is of a penal nature, and partly as a rule of policy and convenience, to pre- 
vent the setting up of pretended marriages for bad purposes {a). Even the 
defendant’s admission of the fact has been said to be insufficient (ft). 

The defendant was surprised at a lodging with the plaintiff’s wife, and on 
being asked where Major Morris ' s wife was, he answered, u in the next 
room this was holden to be insufficient, for it was nothing more than a 
confession of the reputation that she went by the name of the plaintiff’s wife, 
and not a confession of the fact of marriage (c). 

Where, however, the defendant has seriously and solemnly recognised the 
marriage, it seems, upon principle, that his acknowledgment is admissible 
evidence of the fact (d). 

Since the action is against a wrong-doer, it seems to be sufficient to prove 


( z ) Morris v. Miller , 4 Burr. 2057. The 
reason assigned by Lord Mansfield is, that 
otherwise parties might be liable to such 
actions on evidence made by the plaintiff 
who brings the action. In an action for 
criminal conversation, the plaintiff and his 
wife being Quakers, the register of their 
marriage and proof of its having been 
celebrated according to the forms of that 
society, held sufficient. Deane v, Tho- 
mas, 1 M. & M. 361. In an action for 
criminal conversation, the letters of the 
wife to her husband and others are admis- 
sible in evidence to show the state of the 
wife’s feelings, although they may also 
state that which would not strictly be 
evidence. Willis v. Bernard , 8 Bing. 
370. 

(a) 4 Burr. 2057. Birt v. Barlow } 
Doug. 162. 

(b) Peake's L. Ev. 358, Birt v. Bar * 
low, Doug. 162. But see tit. Admission. 
— Polygamy. 

(e) Morris v. Miller , Burr. 2057; 
B. N. P. 27. In strictness, however, and 
upon general principles, it is difficult to 
exclude such evidence from the conside- 
ration of the jury. To rely upon such 
evidence to prove a fact, the circumstances 
of which are peculiarly within the plain- 
tiff’s own knowledge, and consequently 
where better proof might be had, and to 
substitute for it the mere declaration of 
the defendant, which may be founded on 
* notiiing more than the mere assertion of 
the parties themselves, would fully war- 
rant the highest degree of suspicion and 


jealousy, so as to induce the jury, ’on the 
recommendation of the Court, to require 
better evidence. Still cases may occur 
where evidence resting on the same foun- 
dation, but merely stronger in degree, 
would be not only evidence, but almost 
conclusive of the fact. Suppose, for in- 
stance, that in some other proceeding 
where it was necessary to prove the same 
marriage, the present defendant had made 
an affidavit setting forth all the circum- 
stances of the marriage, and that he was 
himself present at the ceremony, could it 
be said that such evidence would not be 
most cogent to prove the fact of marriage? 
And yet it would be evidence of the same 
class with the former, and its admissi- 
bility would rest on no othar basis than 
any other assertion made by the. defen- 
dant would do. (Vide supra T tit. ADMIS- 
SIONS; Riga v. Curgenven , 2 Wils. 309 } 
and Lord Euenborough’s observation# fn 
Dickenson v. Coward, 1 B. 6c A. 679 1 
where he says, “ I take it to be quite clear, 
that any recognition ofr a person standing 
in a given relation to others fypfirnA facie 
evidence, against the person making such 
recognition, that such relation wist*.”) 
These observations, wlpph are made for 
the purpose of preserving the entirety of a 
general principle, regard the theory rather 
than the practice in BUch cases ; for it is 
quite clear that a jury would be fully war- 
ranted in refusing to find the fact of mar- 
riage upon evidence so slight, when evi- 
dence so much better might be adduced. 
(d) See the last note, and supra , 20. 
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a marriage according to any religion, as in the case of Anabaptists/Quakers, 
and Jews (e). The evidence to prove a marriage, in fact, which will be 
more fully considered hereafter^), jisually consists in proving an examined 
copy of the register, and in the testimony of some one who was present at 
the ceremony, ot who can identify the parties, by evidence of their signa- 
tures in the register (g). So the identity may be proved by other circum- 
stances sufficient to Satisfy the jury; such as that a wedding dinner was 
given upon the occasion of the marriage ; that the lady left her house for 
the purpose of being married, and afterwards was known and addressed by 
her husband’s name (A). 

2dly. The fact of Adultery . — The evidence of this fact, which, from its Fact of 
very nature, is usually circumstantial (i), must be sufficient to satisfy the adultery, 
jury (J) that an adulterous intercourse has actually taken place. Proof of 
familiarities, however indecent, is insufficient, if there be reason to appre- 
hend, from the fact of the parties being interrupted, or on any other circum- 
stance, that a criminal conversation has not actually taken place. 

The nature of the proofs upon this head are too obvious to require speci- 
fication. They usually consist in evidence of indecent familiarities between 
the parties ( h ) ; their elopement ; their passing as man and wife at the inn ; 
of the season, frequency and privacy of their meetings, and of all other cir- 
cumstances attending their intercourse, and indicating the nature of it. 

Where a discovery has been made by a servant, it is of importance to 
show that it was promptly communicated to the party injured ; if it was not 
made till after a quarrel or dismissal from the service, or after a long interval, 
the evidence labours under great suspicion. 

Letters written by the defendant to the wife frequently afford strong evi- 
dence of the nature of their intercourse (Z). 

Where the statute of limitation has been pleaded so as to exclude the reco- 
very of damages for adulterous intercourse, which took place at a greater 
distance of time than six years previous to the commencement of the action, 
it has been held that anterior acts of adultery are still evidence for the pur- 
pose of showing the nature of the connection which subsisted within the six 
years ( [m ). 

( e ) B. N. P. 28, cites Woolstonv. Scott, p. 451, the law of England on tills sub- 
per Denison, J., at Thetford, where the ject is thus caricatured : w Les preuves de 
plaintiff was an Anabaptist, and recovered l’adultere des femmes sont tr&s difficiles : 

500 Z. See Ganer v. Lady Lancsborough , il faut que le mari puisse prouver qu’il a, 

Peake’s C. 17. But it was formerly comme dit Madame Pemelle du Tartuffe, 
doubted whether it was not necessary to vH de ses propres yeux : autrement il n’est 
prove that the marriage was celebrated pas ecoute.” • *• 

according to the rites of the church. (J) Presumptive evidence of the fact is 

(/) Tit. Marriage. — Polygamy. sufficient in the Ecclesiastical Courts. See 

(g) In consequence of an expression by Loveden v. Loveden , 2 Hagg. Con. 2. The 

Mr. J . Buller, in the case of Birt v. Bar- only general rule that can be laid down upon 

low, a doubt has been raised whether, if the subject is, that the circumstances must 
the original register be produced, the sub- be such as would lead the guarded discretion 
scribing witnesses ought not to be called. of a reasonable and just man to the con- 
This doubt seems to be wholly destitute of elusion ; per Sir W. Scott, lb. And see 

foundation : the object of such proof is not Chambers v. Chambers , 1 Hagg. Con. 444. 

to bind a party by the contents of an in- Williams v. Williams , lb. 299. JSlwes 

strument, but merely to prove the Identity v. JElwes , lb. 277. Cadogan v. Cadogan , 

of the parties ; and therefore the objection 2 Hagg. Con. 4. Wood v. Wood , 4 Hagg. 

does not arise, that evidence is adduced to Eccl. Rep. 138 (n), 

auth£nticata«the instrument different from (k) Duke of Norfolk v. Germaine , 8 
that which the parties have themselves St. Tr. 27. 

constituted. (1) B. N. P. 28. 

( h) See Birt v. Barlow, Doug. 162. (*h) Duke of Norfolk v. Germaine , 8 

(?) In the Causes Cel&bres, tom. 18. St. Tr. 27. * 

VOL. ii. A A 
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The confession of the wife will be no evidence against the defendant (ri ) ; 
but a discourse between the wife and the defendant is evidence ( o ), as also 
are letters written by the defendant to the wife. 

3dly. Evidence of Damage . — There is no case in which the damages depend 
more upon the particular circumstances of the case than in the action for 
adultery. The injury to the husband in the dishonour of his bed — the 
alienation of his wife’s affections — the destruction of his domestic comforts, 
and the suspicion cast upon the legitimacy of her offspring, is usually visited 
with considerable damages where there has been no fault on the part of the 
plaintiff. It is a trite observation, that such a loss does not admit of any 
pecuniary estimate or compensation ; this is true : but, on the other hand, 
such damages, if not an adequate retribution, constitute the only one which 
the law can award ; and the impossibility of giving full redress is a bad 
reason for giving none, and for depriving morality of one of its safeguards. 

Evidence in aggravation usually consists in showing the rank and quality 
of the plaintiff ; the condition of the defendant ; that he was received by 
the plaintiff as a friend or relation ; that he was dependent on the plaintiff ; 
that he was a man of fortune and condition ; that the plaintiff and his wife, 
previous to the seduction, lived upon terms of affection and domestic com- 
fort. For this purpose general evidence (p) is admissible by any witness 
acquainted with the family, who can testify to their demeanour and conduct, 
and to the terms on which they lived. Letters written by the wife to the 
plaintiff previous to any suspicion of a criminal intercourse are also admis- 
sible with the same view; but, in order to obviate all suspicion of collusion 
in such case, it is essential to give reasonable evidence to show that the 
letters had existence at the time ( q ) ; as by proof that the wife, at the time 
of writing, showed or read them to a witness (r) ; and it is desirable, under 
such circumstances, to explain the reason of the wife’s living apart from 
the husband at the time when she wrote such letters (s). But it does not 
appear to be essential to give such explanatory evidence where there is no 
ground to suspect collusion ($). 

The wife’s letters to a third person, written before suspicion of the cri- 
minal intercourse, are also admissible, although they contain fact9 which 
are not in themselves admissible evidence ( u ). 

The opinion which a witness has formed of the wife’s affection for her 
husband, from the anxiety which she has expressed for him, and her mode 
of speaking of him during his absence, is also evidence to the same end (v). 

Proof of a settlement, and provision for the children, is also evidence in 
aggravation (#). • 


(n) B. N. P. 28. Baker v. Morley , 
Guildhall, 1739. 

(0) Ibid . So letters written by the wife 
to the defendant and received by him, 
would, coupled with his conduct after the 
receipt, be evidence against him. See the 
observations of Sir W. Scott, Loveden v. 
Loveden , 2 Hagg. 52. 

( p) Ld. Ellenborough, in Trelawney v. 
Coleman , 1 B. & A. 90, is reported to have 
said, “ What the husband and wife say to 
each other is evidence to show their de- 
meanour and conduct.” But qu . whether 
the evidence in such case ought not to be 
general. 

(7) Trelawney v. Coleman , 2 Starkie’s 


C. 191 ; 1 B. & A. 90. Edwards v. Crock f 
4 Esp. C. 39. Willis v. Bernard , 8 Bing. 
376. 

(r) Ibid . Edwards v. Crock , 4 Esp. 
C, 39. 

(s) Trelawney v. Coleman , 2 Starkie’s 
C. 191. 

(0 Ibid. 

(u) Willis v. Bernard , 8 Bing. 376. 

(v) Ibid. 

(x) B. N. P. 27. Evidence of the amount 
of the defendant’s property is not agpis- 
sible with a view to damages fper Alderson, 
B. James v. Beddington , 6 C, Sc P. 689. 
Contra, 1 Selw. N. P. 25, See tit. Mar* 

RIAGE. 
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The representation made by the wife to her husband on the eve of her 
elopement is admissible, as part of the res gestae, in order to remove all sus- 
picion of connivance on the part of the husband (y). 

The plaintiff cannot go into general evidence of the wife's good conduct 
until an attempt has been made to impeach it (z). 

The defendant, under the general issue, will be entitled to enter into any 
evidence to disprove the marriage, or the fact of adultery, or to show that 
the plaintiff has sustained no injury in law or fact. It has, in one instance, 
been held that the defendant might prove the plaintiff's connection with 
other women after his marriage, in bar of the action ( a ) ; but in a subse- 
quent case (5), it was decided that the fact went in mitigation of damages 
only. 

The defendant may show in mitigation the misconduct of the plaintiff, 
in respect of illicit connection with other women (c), or ill treatment 
of the wife ; that he turned her out of doors, and refused to maintain 
her (</). 

It was laid down by Lord Mansfield as clear law, that if a woman be 
suffered to live as a prostitute with the privity of her husband, and a man 
be thereby drawn into criminal conversation, no action will lie : it is a 
damage without an injury. But if it be not with the husband’s privity, it 
will only go to the damages, let her be ever so profligate. And Pratt, C. J., 
declared himself to be of the same opinion, in a similar case, about the same 
time (e). 

So if the criminal connection can be shown to have taken place with the 
husband's privity and consent , the action will not be maintainable (f ) ; 
for a plaintiff cannot be allowed to recover damages in a court of justice 
grounded on his own turpitude ; and besides, the maxim applies volenti non 
Jit injuria . 

In one case it was held ( ( g ), that proof that the husband and his wife were 


( V ) Hoare v. Alien, 3 Esp. C. 27G, 

(z) See tit. Character. 

(a) By Ld. Kenyon, in Wyndham v. 
Ld, Wycomb, 4 Esp. C. 16. Sturt v. 
Marquis of Blandford, there cited. 

(h) Bromley v. Wallace , 4 Esp. C. 237. 

(c) Bromley v. Wallace, 4 Esp. C.237. 

(d) B. N. P. 27. A witness called to 
prove the previous harmony of the husband 
and wife, may be cross-examined as to 
declarations made by her previous to the 
adultery, of ill usage by him. Winter v. 
Wroot, 1 Mo. Sc R. 404. 

(e) Smith v. Allison, Sittings at West. 
cor . Ld. Mansfield, after Trin. 5 Geo. 3, 
B. N. P. 27. But in a previous case of 
Cibber v. Sloper , (per Lee, C. J., cited B. 
N. P. 27,) it was holden that the action 
lay, although the privity and consent of the 
husband to the defendant’s connection with 
the wife were fully proved. 

( f ) B. N. P.27. Hodges v. Windham, 
Peake’s C. 30. j Duberley v. Gunning, 4 
T. R. 655. The plaintiff is entitled to re- 
cover. unless he is shown to have been in 
some 1 aegreef^party to his own dishonour, 
by giving a general license to the wife to 
conduct herself generally as she pleased 
towards men, or to have assented to the 
particular instance, or to have renounced 


totally and permanently all advantage 
from her society ; all which, as well as the 

amount of damages for the loss of the 
society of such a person, are questions for 
the jury. Winter v. Henn, 4 C. & P. 
494. And even where the husband had 
never published his marriage, and only oc- 
casionally visited her, whilst living with 
her mother as an unmarried daughter, and 
permitted her to receive the visits of other 
men, and to follow a profession particularly 
exposed to danger; held, that such circum- 
stances were only in mitigation of damages, 
and not in bar of the action. Calcraft 
v. Lord Harborough , 4 C. & P. 499. 
In ‘ Trevanion v. Baubuz, Bodmin Sum. 
Assizes, 1834. Roscoe on Evidence, 482. 
Patteson, J. told the juTy that the neglect 
or misconduct of the husband was only 
matter of mitigation, but that if his conduct 
was occasioned by a desire to get rid of 
his wife, if he had thereby encouraged the 
advances of the defendant, and testified a 
desire to throw her away, they would 
properly find for the defendant ; and see 
Winter v. Henn , 4 C. & P. 498. Hotoard 
v. Burtonwood, 1 Sel. N. P, 10. 1 loare 

v. Allen, Sel. N. P. 11. 3 Esp. C.276. 

(i g ) Weedon v. Timbrel, 5 T. R. 357. 
Bartelot v. Hawke , Peake’s C. 7. In the 
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parted upon articles of separation, was a bar to the action ; but in a later 
case, the propriety of that decision has been doubted. And at all events, 
where the husband does not, by the articles of separation, renounce all 
future intercourse and society with his wife, and all assistance to be derived 
from her in respect of the education of his children, the separation will not 
be a bar to the action (Zt). 

Mere separation for the sake of convenience, as where the parties are 
servants in different families (t), is no bar ; neither is any voluntary separa- 
tion without deed (&). 

The defendant may show, in mitigation of damages, that the wife had 
before eloped, or had been connected with others ; that she had borne a 
bastard before marriage (Z) ; that she had been a prostitute previous to her 
connection with the defendant (m ) ; that she was a woman of loose conduct, 
and notoriously bad character ; that she made the first overtures and 
advances to the defendant (n) ; that his means and expectations are incon- 
siderable. 

Where, on cross-examination of the plaintiff’s witnesses, it was insinuated 
that the plaintiff had left his wife abroad against her will ; a letter written 
by her on that occasion, and before the criminal acquaintance with the 
defendant commenced, was held to be admissible evidence ( 0 ). 

Evidence aimed against the previous character and conduct of the wife is 
obviously of a dangerous nature, and not to be resorted to, unless it be of a 
strong and decisive cast; a failure in the attempt to affect the character of 
the wife at a time previous to the criminal intercourse, would probably 
increase the amount of the damages very considerably. 

A declaration made by the wife at the time of eloping from the husband, 
that she fled through fear of personal violence, is evidence in an action 
against the adulterer (p). 

The letters of the wife to the defendant are not in general evidence for 


latter case the husband and wife had been 
separated by articles, and Lord Kenyon 
said, that if the parties were separated by 
mutual consent at the time, he was of opi- 
nion that the husband could not maintain 
the action, for it was impossible to receive 
any Injury by losing the society of a wife 
whom he had already abandoned ; but proof 
being given of adultery previous to the 
separation, the plaintiff had a verdict. In 
Hodges v. Windham , Peake’s C. 39, the 
parties living apart under articles of sepa- 
ration at the time of the adultery, Lord 
Kenyon himself said, that he doubted on 
the question, but allowed the case to pro- 
ceed, taking a note of the objection. Lord 

Ellenborougb/ In Chamber's v, Caulfield , 
6 East. 248, infra , note (h), said, that he 
did not consider the question as concluded 
by the case of Weedon v. Timbrel ; and 
Abbott, C. J., in Graham v. Wigley , 2 
Roper’s Husband and Wife, 323, 2d ed., 
held that a voluntary separation without 
deed, so that a suit was still maintainable 
for restitution of conjugal rights, was no 
bar. 

(/*) Chambers v. Caulfield, 6 East, 


{i) Edwards v. Croch, 4 Esp. C. 39. 


(fc) Per Abbott, C. J., in Graham v. 
Wigley, 2 Roper’s Hueb. & Wife, 323, 
2d ed. supra, note (/). 

(l) Roberts v. Malston, per Willes, 
C. J., Hereford, 1745 ; B. N. P. 290. 

(m) B. N. P. 27. But it is there also 
laid down, that the defendant cannot give 
evidence of the general reputation of her 
being or having been a prostitute, for that 
may have been occasioned by her fami- 
liarity with the defendant; though, per- 
haps, having laid a foundation, by proving 
her being acquainted with other men, such 
general evidence may be admitted. But 
acts of misconduct by the wife with others 

after the adultery are not admissible. Per 

Ld. Kenyon, Elsam v. Fawcett, 2 Esp. C. 
562. 

(n) Elsam v. Fawcett, 2 Esp. C. 662 ; 
1 Sel. N. P. 25. Gardiner v. Jodis , 1 
Sel. N. P. 25. 

( 0 ) Willis v. Bernard, 8 Bing. 376. 

( p ) Per Ld. Ellenborough, 6 East, 188. 
Here the evidence is admissible, because it 
explains the nature of the qct ; the general 
rule is, that her unconnected declarations 
are not evidence on either side. Winsmore 
v. Greenbanh, Wflle9, 577. 
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the latter (j). Where, however, they were written previously to ahy illicit 
intercourse, they may be admissible for the purpose of showing solicitation 
by the wife (r). 

The recovery against another defendant, in respect of a similar cause of 
action, which accrued during the same period, is no bar to the action (s). 

CRUELTY TO ANIMALS, 5 & 6 Will. 4, c. 59. 

CUSTOM Co- 

Customs, with a view to the present object, may be classed, 1. As the Different 
general and ancient customs of the realm ; 2. Particular local customs ; kinds of. 
3. Mercantile customs, which are not part of the ancient law, but have been 
ingrafted into it ; 4. Customs, or rather usages , which are so common and 
prevalent as to afford a presumption of their adoption as matter of contract 
in particular instances. 

It would be foreign to the present purpose to observe upon the first of General 
these classes. Such customs constitute a large portion of the lex non scripta , CU8tom *- 
or common law of the land. These are not matter of evidence ; where a 
doubt arises concerning them, it is to be resolved by the Judges in the 
several courts of justice. They are, to use the language of Sir W. Blackstone, 
the depositaries of the laws, the living oracles who must decide in all cases 
of doubt, and who are bound by oath to decide according to the law of the 
land (zj). 

2dly. Particular customs which affect the inhabitants of particular dis- Local 
tricts. customs* 

The customs of Gavelkind and Borough English are noticed by the law 
without proof (v), but other private customs must be pleaded and proved. 

The customs of London differ from others in point of trial. If the existence 
of the custom be brought in question, it is not tried by a jury, but by certi- 
ficate from the lord mayor and aldermen by means of the recorder (x), un- 
less the corporation be interested in the custom, as where they claim a right 
of taking toll, and then they are not allowed to certify in their own behalf (y). 

In order to establish a particular local custom before a jury, it must be 
shown that it has existed so long that the memory of man runneth not to 
the contrary ; for if it appear to have originated within time of legal memory, 
that is, since the beginning of the reign of Richard I., it is not a good cus- 
tom (j z). 

Next it must appear, that the usage has been continued ; for if therebe 
any chasm or interruption of the right within the time of legal memory, 
there must have been a revival or beginning within the time of legal memory, 
which will avoid the custom. But an interruption in the possession or en- 
joyment only, though for 10 or 20 years, will not destroy the custom j as, if 


( q ) Baker v. Morley , B. N. P. 28. 

(r) Elsam v. Fawcett , 2 Esp. C. 562. 

(s) Gregson v. M‘ Taggart, 1 Camp. 
415. 

(t) Prescription is always personal, and 
made in the name of a certain person and 
his ancestors, and those whose estate he 
hath; cuq|gm is local and alleged in no 
person, but that within a manor, &c. is 
such a custom, and that serves for those 
who cannot prescribe in their own name, 
because not in the name of any person cer- 


tain, as inhabitant of a town, &c. Foiston 
v. Crachroode, 4 Co. 31 . 

(u) 1 Comm. 69. A custom which runs 
through the whole land is the common 
law. Per Littleton, J.; Y. B. 8 Ed. 4, 
18, 19. 

(v) Co. Litt. 175. 

( x ) Cro. Car. 516. 

(y) Hob. 85. 

(z) 1 Bl. Comm. Introd. s. 3 ; 2 Roll. 
269, 1. 10. 45. See tit. Prescription. 
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the inhabitants of a parish have a customary right of watering their cattle 
at a certain pool, the custom is not destroyed, although they do not use it 
for 10 years, it only becomes more difficult to be proved ; but if the right be 
discontinued, though but for a day, the custom is at an end (a). It must also 
have been peaceable, and acquiesced in, and not subject to contention and 
dispute ; for since customs originate in common consent, their being irame- 
morially disputed at law, or otherwise, is a proof that such consent was 
wanting. 

Customs must also be reasonable, or rather, taken negatively, must not be 
unreasonable, which according to Sir Edward Coke ( b ) is not to be always 
understood of every unlearned man's reason, but of artificial or legal reason, 
warranted by authority of law ; upon which account a custom may be good, 
though the particular reason of it cannot be assigned, for it sufficeth, if no 
good legal reason can be assigned against it ( c ). 

To constitute a legal custom, it is not only necessary that its existence 
should be established by evidence, and also that it should be reasonable, but 
that it should be certain, compulsory, and consistent (df). 

The usual evidence of custom consists in acts of usage within the know- 
ledge and experience of living witnesses; upon which alone, and without 
the aid of more remote evidence of a documentary or traditionary nature, 
the presumption of a custom may be built (e). 

It consists also in the proof of court-rolls, customaries, and other ancient 
writings, the nature and force of which, in the proof of customary descents 
and tenures, have already been considered (/*) ; and also in reputation and 
traditionary declarations, and in such decrees, judgments, and other docu- 


(n) 1 Comm. Int. s. 3. 

( b ) 1 Inst. 62. 

(c) 1 Comm. Int. s. 3; 1 Inst. 62. A 
custom that none but a freeman, or the 
widow or partner of a freeman, shall sell 
by retail in a city or the suburbs, is valid. 
Mayor of York v. Welbanh , 4 B. &c A. 
438. Where there is a custom to exclude 
foreigners from exercising a trade within a 
corporation, a bye-law to support the cus-. 
tom, which gives a penalty to any but the 
corporation, is bad. Totterdell v. Glazby , 
2 Wils. 266. A custom is good for a 
tenant to have a way- going crop; Wig- 
glesioorth v. JDallison , 1 Doug. 201 ; that 
he may leave the way-going crop in the 
born, Beavan v. Belahay , 1 H. B. 5 ; 
that beech shall be deemed to be timber, 
Aubrey v. Fishery 10 East, 446. A custom 
for the churchwardens to set up monu- 
ments in a church without the consent of 
the rector or ordinary is illegal. Beckwith 
v. Hardingy 1 B. & A. 508. See also 
Fryer v. Johnson , 2 Wils. 28. So is a 
custom to appoint separate churchwardens 
and overseers, and make separate rates for 
a borough within a parish, and the rest of 
the parish. 22. v. Gordon, 1 B. & A. 524. 
So, though a custom for all the inhabitants 
of a parish to play at all kinds of lawful 
games, at all seasonable times, within a 
particular close, is good, such a custom 
for all persons for the time being, being in 
the same parish, is bad. Fitch v. Raw- 


ling, 2 H. B. 393. So a custom for poor and 
indigent householders, living within a parti- 
cular district, to cut and carry away rotten 
boughs and branches, cannot be supported, 
the description of persons being too vague. 
Selby v. Robinson, 2 T. R. 758 ; and sec 
Steel v. Houghton , 1 H. B. 51. Worlledge 
v. Maning, 1 II. B. 53, n. ; R . v. Price , 
4 Burr. 1925. See tit. Majtor. A custom 
contrary to the principles of resulting trusts 
is bad. Zeunsv. Lewis , 2 M. & R. 449, To 
seize and burn unwholesome meat is good. 
Vaughan v. Howard , 1 Mod. 202 ; 2 Mod. 
56. So for a leet jury to destroy measures 
found by them to be false, is lawful. Will- 
cock v. Windsor , 3 B, & Ad. 43. A cus- 
tom for the lord of h manor to inclose 
without limit, is bird. Arlett v. Ellis , 7 B. 
& C. 346. And a custom depriving the 
rector of bis common-law right when not 
immemorial, cannot be established by mere 
long usage ; nor will an allegation of a 
custom “ in parishioners” to elect be sup- 
ported by evidence of the exercise by 
“ parishioners paying church rates.” Ar- 
nold v. Bishop of Bath and Wells , 5 Bing. 
316; 1 B. & Ad. 605. 

( d ) See 1 Bl. Comm. 78, 9. 

(e) Usage, though it be not ancient, 
which is admissible and unopposed by m>- 
posite evidence, is usually conclusive. R. 
v. Hoyte , 6 T. R. 430. 

if) See Copyhold; and Vol. I. Ind. 
tit. Custom. 
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ments as fall within the general principle on which reputation's admis- 
sible (g). 

With respect to reputation and traditionary declarations, as applied to Proof by 
the proof of customs, some rules qre to be observed which have already been reputation, 
noticed* 

1st. They must be supported by evidence of the exercise of such right or 
custom ( h ) ; 2dly, must be of a public nature (t) ; 3dly, derived from persons 
likely to know the facts (A); 4thly, must be general (0; othly, must be free 
from suspicion (m). 

The entry by homage on the court-roll is evidence to prove a custom with- By court- 
in the manor, although there be no evidence of the exercise of that custom rolls, 
in any particular instance; for it is the solemn opinion of the homage, 
delivered upon oath upon being convened to inquire into the point, and 
founded on all the information which tradition and personal observation can 
give them (n). So an ancient writing found amongst the court-rolls of a 
manor, and delivered down from steward to steward, and purporting to be 
ex assensu omnium tenentium , is evidence to prove a customary mode of 
descent, as that the lands shall descend to the eldest sister where there is 
no son or daughter (o). 

It has been held that a single instance of a surrender in fee by a tenant in 
special tail of a copyhold estate, was (being unresisted by other evidence) 
evidence to prove a custom within the manor to bar entails by surrender, 
although the surrenderor had not been dead twenty years (p). 

In general, the custom of one manor or other district ( q ) is not admissible Custom of 
to prove the existence of the same custom in another manor, for without different 
some general connecting link the existence of the custom in one x>lace affords lll8tricte ‘ 
no presumption of the existence of a similar custom in another. But if the 
custom in question be a particular incident to some general tenure which is 
common to two manors or districts, then the existence of the incident custom 
in one is evidence of its existence in the other also (r) ; otherwise, a custom 
in one parish is no evidence of the existence of the same custom in an ad- 
joining parish (s) ; and the custom in one archdeaconry is not admissible to 
show that the same usage prevails in another archdeaconry (t). Where the 
issue was upon a custom in the borough of Hastings, which was stated to be 
one of the Cinque-ports, it was held that a customal was evidence which 
represented the custom to exist in each of the Cinque-ports, although it was 


(g) B. N. P. 205. R. v. JErisicell, 3 T. 
B. 709. Morewood v. Wood , 14 Bast, 
327, ti. 

(h) Vol. I. Ind.tit. Custom. 

(i) Ibid.; and Weeks v. Sparke , there 
cited, 1 M. & S, 679 ; B. N. P. 295. Be- 
cause, according to Lord Kenyon, all man- 
kind being interested in the subject, it is to 
be presumed that they will be conversant 
with and discourse together about it, which 
cannot apply to private prescription. 14 
East, 327, n. 

(k) Vol. I. Ind. tit. Custom. 

{I) Ibid. B*N. P.295. 

(m) Ibid. 

•(w) 54T. R. 26. 

(o) JDenn v. Spray , 1T.R. 466. 

(p) JRoe v. Jeffrey , 2 M. & S. 92, 
supra. 


(q) Where there was no evidence of the 
existence by custom, for the Crown to 
have tlie feudal right of primer seisin, or 
Vannte de succession , upon a fief, being 
one of the five great fiefs in Jersey; held, 
that it could not be supported, the exist- 
ence of such a right in one country afford- 
ing no inference in favour of it in another ; 
and parties claiming such a feudal burden 
are bound to establish by custom in the 
country where it is sought to be esta- 
blished. Attorney-general v. Symonds , 
1 Knapp, 390. 

(r) Duke of Somerset v. France , Str. 
652 ; 3 Keb. 90 ; Post. 41. 44; Doug. 496; 
Cowp. 808. 

($) Furneaux v. Hutchins , Cowp. 808. 
\t) Ruding v. Newell , Str. 933, Post. 
41 ; Doug. 495. 
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urged tli^t it was not admissible to prove a custom alleged to be the custom 
of Hastings and not co-extensive with the Cinque-ports («). 

So, in some instances, where an analogy arises from the nature of the 
subject-matter, one custom may be evidence to prove another; as with 
respect to the right of soil in fen lands, or the profits of mines (a?). Where 
the question was as to the right of a copyholder in fenny and marshy lands 
to dig up the lord's soil for turf, evidence was admitted of the custom in an 
adjacent manor. 

3dly, The Customs of Merchants, or Lex Mercatoria . — These are, in strict- 
ness, a branch of the general law of England. For although the learned 
writer of the Commentaries has classed the Customs of Merchants under the 
same head with Local Customs (y), they are very different in many essential 
respects, particularly in the following : they are general and binding on all 
without proof, and it is not necessary that they should have prevailed for 
time beyond legal memory, and they may be valid, although inconsistent 
witli the old common law. This system of customs is of mercantile inven- 
tion and practice, and has been ingrafted into the common law for the benefit 
of trade and commerce. It is curious to observe the process by which those 
rules, which were in the first instance adopted by merchants for their own 
convenience, have become embodied with the common law; and it is useful 
to do so in order to distinguish between those mercantile customs which have 
been thus introduced, and others which are not already recognized by the 
law, but which may nevertheless be established by proof, and others again 
which may be used in evidence for the sake of the presumptions which they 
afford as to the intention of the parties in particular instances. 

General mercantile customs, which have frequently become the subject of 
legal investigation in the course of evidence, when ascertained by long ex- 
perience to be of public use and utility, are at last recognized and adopted 
by the law without further proof. It would be evidently fruitless and nuga- 
tory to go on requiring the same proof of usage in every particular instance. 
Hence that custom or usage which was at first but evidence of the intention of 
the parties becomes at last a general rule of law ; and this has happened in 
some instances even where the mercantile custom has been inconsistent with 
the rules of common law, as in the instance of bills of exchange {z). 

When such general customs have been adopted and recognized by the law, 
they are no longer subject to variation according to new practices and 
devices introduced by merchants. 

It is a mistake to suppose that the law, in recognizing the lex mercatoria , 
adopts it subject to all the new fashions of merchants, or liable to be ex- 
plained toties quoties by their practice and understanding on the subject. 
Such evidence may indeed be applicable where no general rule has been 
established, and is frequently received for such purposes; but it maybe laid 
down as a general position, that where a mercantile rule has become part of 


(?/) Moore v. The Mayor , §*c. of Hast- 
ings , 10 St.Tr. Append. 137. 

(ar) Per Ld. Hardwicke, 2 Atk. 189. 

(y) 1 Comm. 75 ; Winch. 24. 

( 5 ) The history of these instruments af- 
fords a singular instance of the tendency of 
such customs to ingraft themselves into 
the common law. Formerly the Courts 
would not recognize the custom of mer- 
chants with respect to any but foreign bills 


of exchange ; they then relaxed in favour 
of inland bills drawn by merchants ; and 
finally held that the custom was binding 
upon all. It is usual even at this day to 
describe a bill of exchange to have been 
drawn according to the custom of mer- 
chants, although the necessity of fvoof, of 
even of the allegation, has long been ex- 
ploded. 
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the general law, no evidence of usage can be received to contradict? or alter 
it, any more than such evidence would be admissible to impugn any other 
rule of common law. 

Thus in the case of Edie v. East India Company (a), where ffhe question 
was whether a bill of exchange indorsed to C. without the addition of the 
words “ or order” was negotiable, it was held that evidence was inadmissible 
to show that by the custom of merchants such an instrument was not nego- 
tiable, the Courts having already decided in two instances in the affir- 
mative (ft). In that case Mr. J. Foster said, “ Much has been said about 
the custom of merchants, but the custom of merchants, or law of merchants, 
is the law of the kingdom, and is part of the common law. People do not 
sufficiently distinguish between customs of different sorts ; the true distinc- 
tion is between general customs (which are part of the common law), and 
local customs, which are not so. This custom of merchants is the general 
law of the kingdom ; part of the common law 3 and therefore ought not to 
have been left to the jury after it had been settled by judicial determi- 
nations.” And in the case of Piltans v. Van Mierop (c), Lord Mansfield 
said a witness cannot be admitted to prove the law of merchants. 

A custom, however prevalent it may be amongst merchants, .must be sanc- 
tioned by the Courts as reasonable, before it can be considered as a general 
and legal custom (c?). In the case of Hawkins v. Cardy (e), the plaintiff 
alleged a special custom amongst merchants in the declaration, to which the 
defendant demurred, and thereby admitted the existence of the custom, when 
the Court held that the custom was void, and gave judgment for the defendant. 

If a mercantile custom be insisted upon which the law has not recognized, 
or if there be a doubt as to the existence of the custom, it is proper to prove 
it as a fact by evidence ( i f ). Such a custom must be proved by evidence of 
facts, and not by mere speculative opinions ( y ) ; by means of witnesses who 
have had frequent and actual experience of the custom ( h ). The testimony 
of those who speak from report only and not from particular instances 
within their own knowledge, if receivable at all, is of no weight (i). 

4thly, Customs or usages which are not recognized by the law of the 
land, but which maybe used as presumptive evidence (ft) as to the intention 
of the parties in particular instances. 

Where parties have not entered into any express and specific contract, a 


(a) Burr. 1216. 

(ft) More v. Manning , Comyns, 311. 
Acheson v. Fountain , 1 Str. 557. 

(c) Burr. 1669. 

(tf ) Todd v. Reid , 4 B. & A. 210. 

(e) Carth. 466; 1 Ld. Raym. 130. 

(/) By Wilmot, J., 2 Burr. 1228. 
Where a plaintiff, a ship-broker, claimed 
half commission as reasonable compensa- 
tion for having done all in his power to 
procure the hire of the ship, a memoran- 
dum for the charter-party having been 
signed, but the contract went off, and the 
ship got employed 3 held, that the alleged 
custom not being proved, he could not 
maintain the action. Read v. Rann, 10 
B. ZtJC. 438. 

By the dB&tom of London, a ship-broker 
is not entitled to charge for trouble in 
procuring a charter for a ship, where the 
treaty goes off and the contract is incom- 


plete, although it goes off through the act 
of the owner. Broad v. Thomas , 7 Bing. 
99 3 and 4 C. & P. 338. 

(g) Per Foster, J., Edie v. The East 
Indin Company , Doug. 519. 

(ft) Skinn. 54, pi. 7 3 Burr. 1228 3 Doug. 
519. 

(i) Per Lord Kenyon, C. J., Savill v. 
Barchard, 4 Esp. C. 53. 

(ft) If there be a general usage to deal 
with common carriers in their way (i. e. for 
a general lien), all persons dealing in the 
trade are supposed to contract with them 
on the footing of the general practice, 
adopting the general lien into their parti- 
cular contract. Per Ld. Ellenborough, C. J. 
in Rmhforth v. Hadfield , 6 East, 519. A 
custom which runs through the whole land 
is the common law. Per Littleton, J., 
Y. B. 8 Ed. 4, 18. 
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presumption nevertheless arises that they meant to contract and to deal 
according to the general usage, practice and understanding, if any such 
exist, in relation to the subject matter ( l .) Thus in an action on a policy of 
insurance, Evidence is admissible to show the custom of a particular branch 
of trade, for every insurer is presumed to be acquainted with the practice 
of the trade in which he insures, although it has been but recently esta- 
blished (m), and the usage lias existed but for a year. 

Although the custom of one manor be not evidence to prove the existence 
of a similar custom in a different one, yet the case is different where the 
question concerns a particular branch of trade (n), for then it seems that the 
manner of carrying on trade at one place may be evidence of the mode of 
carrying it on in another. Thus in an action on a policy on a ship on a 
fishing voyage to Labrador, evidence of the custom in the N ewfoundland 
trade was admitted to prove that there had been no unnecessary delay in 
unloading the cargo (<?). 

Where an agreement between parties is general or doubtful, the custom 
and usage of the country in which it was made are frequently evidence of 
the terms upon which the parties meant to contract ; for in the one case, 
their silence raises a presumption that they intended to be governed by the 
usual course of dealing, in such cases, prevalent in the neighbourhood ; and 
in the latter, it is reasonable to suppose that they intended to use the dubious 
' term in that sense in which it was generally understood, either in the neigh- 
bourhood, or in the particular course and habit of dealing to which the 
agreement relates. Thus a tenant from year to year generally is bound to 
" manage the land in a husbandlike manner, according to the custom of the 
country (p). So, although in general six months notice is necessary to 
determine a tenancy from year to year of lands, a longer may be necessary, 
or a shorter sufficient, according to the custom of the country, without any 
express contract to that effect (*/). So where the terms of the hiring of a 
servant are doubtful, they may, it seems, be explained by the custom as to 
hiring servants in that country (r). 

So, where the tenant's time of entry is doubtful, the usage and custom of 
the country as to the time of entry is evidence (s). And even where the 
contract is special, and by deed, evidence of custom is admissible to establish 
rights consistent with and consequent upon the stipulations in the con- 
; tract : as to show that a tenant under a lease is entitled to an away-going 
crop, according to the custom of the country (£) ; or that a heriot is due by 
custom on the death of a tenant for life, although not mentioned in the 
lease (a) ; for such customs are not repugnant to the contracts, but consistent 
with them, and the rights are consequent upon the taking of the land. But 
no customary right can be established which is inconsistent with the terms 
of a contract. 


( l ) Doug. 519. Savill v. Bar chard, 4 
Esp. C. 53. 

(m) Per Ld. Mansfield, Doug. 495. 

(to) Per Buller, J. Noble v. Kennoway , 
Doug. 495. 

(o) Noble v. Kennoway , Doug. 498. 

(p) Powley v. Walker , 5 T. R. 373; 
sup. 58. 

(q) Roey. Wilkinson , Butler's Co. Litt. ; 
and Roe v. Charnock , Peake's C. 5 ; infra , 
tit. Ejectment. 

(r) Navestock v. Standon Massey, B. 


S. C. 719 ; Bott, 238. But in that case 
it seems to have been unnecessary to resort 
to such evidence in order to establish the 
settlement ; and Aston, J., did not put the 
case on that footing. And see JR. v. Skip- 
lam, 1T.R. 490. 

(s) Evans’s Pothier, vol. ii. p. 335 ; and 
see tit. Presumption. ^ « 

(tf) Wigglesworth v. JDallison, 1 Doug. 
101, affirmed in the Exchequer Chamber, 
(u) P. C. White v. Sayer , Palm. 211. 
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A custom for a lord of a manor to have common of pasture in all the lands Common 
of his tenants for life or years, is .void, because the custom is contrary to the ; 
lease (#) ; nor would the custom of the country be evidence to show a dif- Sons from, 
ferent time of quitting from that expressed in the lease (y). 

Where, indeed, the terms used in a contract are of dubious meaning, the 
custom and usage of the country, or of any particular class of persons, as 
merchants conversant with the term, to use it in a particular sense, is evi- 
dence that the parties themselves so intended to use it. But where the 
meaning of the terms is plain and unequivocal, and it fortiori , where the law 
has annexed a particular meaning to the use of the term, it seems to be an 
universal rule that no evidence can be admitted of a custom or Usage to 
receive such terms in a different sense ( z ). 

Where a lease was from Michaelmas generally, it was held that it must 
be taken primA fade to import new Michaelmas, and that evidence could 
not be admitted to show the understanding of the parties that the holding 
was to be from old Michaelmas (a ) ; and the same rule seems equally to 
exclude the evidence of custom and usage for the purpose of showing that 
old Michaelmas was meant, since such evidence is merely the means of 
showing in what sense the contracting parties meant to use the particular 
term in question ( b ). 

So a reddendum , in an old renewed lease, of so many quarters of corn, 
means the Winchester, and not the customary, bushel (c). 

An agreement to sell a number of acres of land generally, must be under- 
stood of statute, and not of customary, acres (d). 

On the question, whether a liberty to cruize for six weeks authorized the 
party to cruize for the space of six weeks in the whole, taken at different 
intervals, Lord Mansfield held that the conduct of the captain in other 
instances under similar circumstances was admissible in evidence (e). 

On a question whether unnecessary delay had been practised, the witness 
was admitted to state in evidence that the delay had not been greater than 
they had practised upon similar occasions ( f ). 

(a?) P. C. White v. Sayer, Palm. 211. by parol, in which case such evidence is 

(y) Per Le Blanc, J., 0 East, 122. admissible, and a letting by deed or other 

(r) See Parol Evidence. writing ; but it seems that in the case of 

(a) Doe d. Spicer v. Lea , 11 East, 312. Forley v. Woody there was a written lease. 

This case seems to overrule that of Forley See Runnington’s Eject. 112. 
v. Woody there cited ; in which Lord Ken- (c) Master , fyc. of St. Cross v. Lord 
yon held at Nisi PHuSy that evidence was Howard de Walden, 6 T. R. 338. JR. v. 
admissible, that, by the custom of the Major , 4 T. R. 760. By the stat. 22 Sc 23 

county of Kent, all demises to hold from Car. 2, c. 12, the buyer of corn by any 

Michaelmas commenced at old Michael- other than the Winchester measure, for- 
mas. Qu . however, whether, when the feits 40 s. besides the value of the corn, 

lease mentions a particular time for the See It. v. Arnold , 6 T. R. 363 ; and see 

commencement of the tenancy (as, Lady- Hockin v. Cooke, 4 T. R. 314 ; 1 Roll. R. 

day), and by the custom of the country it 420. 

is usual to enter on the tillage lands at (d) Morgan v. Tedcastle , Poph. 65. 

Candlemas, and the rest of the premises at Wing v. Earle , Cro. Eliz. 267. Waddy 

Lady-day, the lease may not be considered v. Newton , 8 Mod. 276. But see 2 Roll, 

as specifying the substantial time of hold- R. 67 ; Cro. Eliz. 665. Sir J . Bruin* $ 

ing, and as silent with respect to the sub- Case, cited 6 Rep. 67. 

ordinate terms of entry, so as to admit ( e ) Syers v. Bridge , Doug. 509. . It waa 

evidence of the custom. See the dictum held that the mere opinion of witnesses, 
of the Court in Doe v. Snowden , 2 Bl. R. that the six weeks might be made up of 
1225. Doe v. Watkins , 7 East, 561. Doe disjointed intervals, was inadmissible, none 
v. Spenc^S East, 120. Doe v. Howard , of them having known a case so circum- 

11 East, 498. stanced. 

( h ) In Doe v. Benson , 4 B. & A. 588, (/) Noble v. Kennoway , Doug. 492. 

the distinction was taken between a letting 
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Upon the same principle, the law of a foreign country where a contract 
has been made, is evidence to show the intention of the parties, and the 
nature and effect of the contract (g). 

A custom, as well as a prescription, being entire, must be proved as laid. 
A plea of justification under a custom for the tenants of a particular copy- 
hold estate to cut turf, is not supported by proof of a custom for all the 
copyholders generally to cut turf (A). 

Where the defendant justified under an easement claimed by the inhabit- 
ants of a. parish, it was held that he brought himself within the description 
of an inhabitant by proof that he rented a stall in the parish, which he used 
occasionally (i). 

One who would be benefited by the custom is not a competent witness to 
establish it, even in an action between other parties, since the verdict would 
afterwards be evidence for him (A).* 

DAMAGES (l). 

Damages in a legal sense include costs (m). Damage is either in law or 
in fact . In law, where one deprives another of a defined legal right: as in 
case of slander charging a crime, or affecting a man in his trade or means of 
livelihood, &c. ( n ) ; or where a sheriff suffers an escape on mesne process (o). 
In such cases an action is maintainable, though no special damage be proved ; 
for the privation of that to which the plaintiff was legally entitled, is a 
damage in law ( p ). In covenant by the mesne tenant against his under-lessee 
for not repairing, he may recover the costs of an action brought by the 
original lessor (5). 


DEATH. 

The proofs and presumptions relating to the death of any individual 
person will be considered more at large under the title Pedioree. 

The proof of the death of any person known to be once living, is incum- 
bent on the party who asserts the death (r); for it is presumed that he still 
lives till the contrary be proved. But in analogy to the statute of bigamy ( s ), 


($r) Bee tit. Foreign Law. 

(A) Wilson v. Page , 4 Esp. 71. 

(i) Fitch v. Fitchy 2 Esp. 543. 

(k) See Common.— Copyhold. — In- 
terest. 

(l) The subject of damages is considered 
under the specific heads of Trespass. — 
Nuisance.— Disturbance, Sc c. 

(m) Phillips v. Bacon 9 9 East, 298; 
and therefore a writ alleging that 80#. 
were awarded for costs, is satisfied by 
proof of a writ reciting that 80#. were 
awarded as well for damages, by reason of 
detaining the debt, as for costs. Ibid , See 
Tidd, tit- Costs. The 48 Geo. 3, c. 123, ex- 
tends to damages for an assault. 1 A, & E. 
24. 

(n) See Libel. 

(0) See Sheriff. 

(p) A possibility of damage is sufficient, 
per Powell, J., 6 Madd. 49; 11 East, 571. 
Barker v. Greeny 2 Bingh. 317. Pindar 
v. Wadsworthy 2 East, 154. Hobson v. 


Toddy 4 T. R. 71. See tit. Water- 
course. 

( q ) Neale v. WyllieSy 3 B. & C. 533. 
But in an action by a mesne tenant against 
an under-lessee, for overloading the cham- 
ber with meal, Lord Abinger held that the 
plaintiff was not entitled to recover the 
damages recovered against him by the ori- 
ginal lessor. Liv. Sum. Ass. 1835. There 
was no distinct evidence of an application 
by the plaintiff to the under-lessee to de- 
fend the action brought by the original 
lessor. 

(r) Wilson v. Hodges , 2 East, 312, 

Throgmorton v. Walton 9 1 ltol. R. 416. 
Whether proof is to be given of the death 
at any particular time within seven years, 
or after the expiration of seven years, Doe 
v. Nepean, 5 B. & Ad. 86. See JR. v. 
Harbomey 2 A. & E. 540. # 

(#) 1 Jac 1, c. 11, s. 2. The pr&numption 
is merely as to the fact, not as to the time 
of the death within the seven years. Doe 
d. Knight v. Nepean 9 2 M .Sc W.894. 
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and the statute concerning leases for life(tf), where a person has. not been 
heard of for many years, the presumption of the duratipn of life ceases 
at the end of seven years. Thus, upon a plea of coverture, where the 
husband had gone abroad twelve.years before, the defendant was called upon 
to prove that he was alive within the last seven years (u). But the pre- 
sumption is merely as to the fact, not as to the time of the death within the 
seven years (a:). 

Proof that a person sailed in a ship bound to the West Indies some years 
ago, which has not since been heard of, is evidence upon which a jury may 
presume that the individual i9 dead ; but the time of the death, if it become 
material, must depend upon the particular circumstances of the case(y). 

In establishing a title upon a pedigree, where it may be necessary to lay 
a branch of a family out of the case, it is sufficient primd facie to show, that 
the person has not been heard of for many years (z). 

Proof by one of the family that a particular person had many years before 
gone abroad, and was supposed to have died there, and that the witness had 
not heard in the family of his having married was held presumptive proof 
of his death without lawful issue («). 

The fact of a tenant for life not having been seen or heard of for 14 years, 
by a person residing near the estate, although not a member of his family, 
is primd facie evidence of the death of the tenant for life ( b ). 

Letters of administration are not evidence of the death of a party (c). 

A remarkable case is mentioned in the Reports, where the question was, 
whether the son survived the father, so as to entitle the widow of the son 
to her dower, the father and the son having been hanged at the same 
instant ; and it was found by the jury, that the son, who had been observed 
to struggle the longest, survived the father (d). 


DE JURE AND DE FACTO. 

As to the distinction between acts done by an officer de jure and such as 
are done by an officer de facto; see JR. v. Lisle, Andr. 163; Str. 1090 ; 2 Bar- 
nard, 193. 264. JR. v. Hebden , 2 Str. 1109. JR. v. Grimes , 5 Burr. 2601. 

DEATH-BED DECLARATIONS. 

These are, as has been seen, evidence in particular cases, on account of 
the solemn obligation which the situation of the party imposes upon him to 
declare the truth (e); and such a declaration is not the less admissible 


(£) 19 Car. 2, c. 6. Where a tenant for 
life had not been heard of for fourteen 
years by a person residing on the estate, it 
was held to be presumptive evidence of liis 
death. JDoe v. JDeakin , 4 B. & A. 433; see 
JR. v. Ttoyning', 2 B. Sc A. 386. 

(u) Hopewell v. He Pinna, 2 Camp. 
113. Bee also JDoe v. Lesson, 6 East, 80, 
See also The JBishop of Salisbury’s Case, 
10 Rep. 59, a. Thome v, Rolfe, 1 Anders. 
20. Smartle v. Penhallow, 2 Lord Raym. 
994. Benson v. Olive, 2 Stra. 920. 

(a?) Hoe v. Nepean , 2 M. & W. 894. 

• (l/) at son v. King , 1 Starkie’sC. 121. 
Paterson v. Blach, Park’s Ins. 433 ; 1 Bl. 
R. 404. Hoe v. Griffin, 15 East, 293. 
Hoe v. Wolley , 8 B. & C. 22. 


(z) Rowe v. Hasland, 1 Bl. 405. 

( a ) Hoe d. Banning v. Griffin, 15 East, 
293. 

(5) Lloyd v. Hunt, 4B.A Ad. 433. 

(c) Thompson v. Honaldson, 3 Esp. C. 
63. 

( d ) Cro. Eliz. 503 ; 2 Comm. 132. A 
similar question arose from the circum- 
stance of, General Stanwix and his daugh- 
ter being lost in the same vessel. Cited R. 
v. Hr. Kay t 1 Bl. R. 640. Fearne’s Essays ; 
2 Salkeld by Evans, 593 ; Evans's Pothier, 
vol. ii. p. 346. See tit. Presumption. 

(e) Supra , Vol. I. Ind, tit. Dying 
Declarations. In general, evidence of 
the declarations of a man since dead, of 
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lity, 


How given 
in evidence. 


because it was made under the additional obligation of an oath extra-judi- 
cially administered. 

In Woodcock* 0 Case(g), the wife of the prisoner having been mortally 
wounded by him, was taken to the poor-house, where she was attended by 
a magistrate, who, in the absence of the prisoner, administered an oath to 
her, and 'took down her statement in writing ; and the declaration was 
afterwards admitted in evidence (A). 

The presumption in favour of this species of testimony ceases where the 
paTty himself would not have been admitted to give evidence upon oath ; 
and therefore the declaration of an attainted felon at the place of execution 
is inadmissible (i) ; but that of an accomplice is admissible, since the accom- 
plice, if living, might have been examined upon oath (A). 

Three several declarations had been made by the wounded person in the 
course of the same day, at the successive intervals of an hour each ; the 
seeond had been made before a magistrate, and reduced into writing, but 
the others had not ; the original written statement taken before the magis- 
trate was not produced, and a copy of it was rejected. A question then arose 
whether the first and third declarations could be received ; and Pratt, C. J., 
was of opinion that they could not, since he considered all three statements 
as parts of the same narrative, of which the written examination was the 
best proof : but the other Judges held that the three declarations were three 
distinct facts, and that the inability to prove the second did not exclude 
the first and third; and evidence of those declarations was accordingly 
admitted ( l ). 

In order to warrant the admission, it must be shown, in the first place, 
that the declaration was made under an apprehension of impending death; 
and this may be collected from the nature and circumstances of the case, 
although the declarant did not express such an apprehension (m). And it is 
not essential that the party should apprehend immediate dissolution; it is 
sufficient if lie apprehend it to be impending. Whether such evidence be 


facts done by others, or even by himself, 
are not admissible. Gamons v. Barnard , 

1 Anst. 298. The declarations of persons 
in articulo mortis being only admissible 
when it cleorly appears that they are un- 
der the impression of a future state and 
impending death, held that a child under 
the age of four years, not being supposed 
capable of such impressions, the declara- 
tions were inadmissible. Bex v. Pike , 
3 C. A P. 598. 

(g) Leach’s C. C. L. 563. 

(A) Woodcock *s Case y Leach’s C. C. L. 
3d edit. 563* On an indictment for the 
murder of A. by poison, the dying declara- 
tions of B.y who died also of the same 
cause, admissible. B . v. Baker , 2 M. & 
R. 53. The dying declarations of a child 
of ten years of age, were received where 
the party was shown to be of quick intelli- 
gence, and before examination strongly im- 
pressed with the nature of an oath, and the 
danger of immediate death. Beg . v. Perkins f 

2 Moody, 135. 

(i) B . v. JDrummondy Leach’s C. C. L. 
378, 3d edit.; 1 East’s P. C. 353, S. C. 


(k) By all the Judges, Tinkler's Case, 
East’s P. C. 354. 356. 

(l) B . v. Reason and Tranter , Str.530; 
6 St. Tr. 502, According to the latter 
report of this case, thc*C. J. and Powis, J. 
deemed the evidence inadmissible; Eyre 
and Fortescue, Js., were for admitting it ; 
but it appears that it was admitted. 

(m) B . v. Woodcock , Leach’s C. C. L. 
563, 3d edit. The Court will hear all that 
a party has said, in order to decide from 
what he has said whether he had that im- 
pression on his mind which would make 
his declarations admissible. B. v. Van 
Butchelly 3 C. & P. 631. Where the 
deceased, at the time of making a state- 
ment as to the cause of her death to a 
medical person, stated that she hoped he 
would do what he could former for the 
sake of her family, held that the expression 
of such a hope excluded the declaration ; 
to render it admissible, it must be mad'' 
under the impression of an almost' imme- 
diate dissolution, B. v. Crockett , 4 C. & 
P. 544. 
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death-bed declarations. 

admissible is a question for the Court, and not for the jury, to determine, 
under all the circumstances of the case (n)* 

In Tinkler 9 s Case(o ) 9 a majority of the Judges were of opinion that the Force and 
death-bed declaration of a deceased accomplice was alone sufficient to con- 
vict the prisoner, because the declarant in that situation could have no 
interest in excusing herself, or unjustly charging others; but other Judges 
were of opinion that confirmatory evidence was necessary. 

In general, although it is for the Court to decide upon the admissibility 
of the evidence, it is for the jury, under the circumstances, to judge of the 
effect of it. 

Sir D. Evans has justly observed (p), that “ Much consideration should 
be given to the state of the mind of the party whose declarations are received. 

Strongly as his situation is calculated to induce the sense of obligation, it 
must also be recollected that it has often a tendency to obliterate the dis- 
tinctness of his memory and perceptions; and therefore, whenever the 
accounts received from him are introduced, the degree of his observation 
and recollection is a circumstance which it is of the highest importance to 
ascertain. Sometimes the declaration is of a matter of judgment, of inference, 
and conclusion, which, however sincere, may be fatally erroneous. The 
circumstances of confusion and surprise, connected with the object of the 
declaration, are to be Considered with the most minute and scrupulous atten- 
tion ; the accordance and consistency of the fact related with the other facts 
established in evidence, is to be examined with peculiar circumspection; and 
the awful consequences of mistake must add their weight to all the other 
motives for declining to allow an implicit credit to the narrative, on the 
sole consideration of its being free from the suspicion of wilful misrepre- 
sentation. ” — 

It is further to be remarked, that this seems to be the only instance in 
which evidence is admissible against a prisoner who has not had the power 
to cross-examine — an anomaly, which in itself calls for great caution and 
circumspection in the use and application of such evidence. Finally, it has 
never been received except in cases of murder, where, if the dying person 
was certain as to the author of the violence, yet in the case of a quarrel and 
conflict, he might be under a strong temptation to give a partial account of 
the transaction, although all motives of personal hostility had ceased. In 
other cases it is far from improbable that he would attribute the- fact to 
some pers9n whom he suspected to be his enemy, w r hen, if his grounds for 


(n) John's Case , East’s P. C. 367. By - 
all the Judges. Welborne's Case , East’s 
P. C. 359. Per Lord Ellenborough, R. v. 
HuckSy 1 Starkie’s C. 522. In the pre- 
vious case of JR. v. Woodcock, Leach’s 
C. O. L. 663, Eyre, C. B., left it as a 
question to the jury, whether the deceased 
was under the apprehension of death when 
she made the declaration. In Mosley's 
Casey 1 Ry. & M. C. C. L. 97, upon 
an indictment for murder, the wounds 
which occasioned the death were inflicted 
on the party on the evening of Thursday, 
the 30th September, and a surgeon at- 
tainted *im the same evening, and until 
his death, on the 10th October. The sur- 
geon did not consider the case hopeless till 
the latter day, and always till then held 


out hopes of recovery, and then told him 
the case was hopeless. Another witness 
who attended him daily, stated that the 
deceased, on the evening of the 30th, said 
that he had been robbed and killed, that 
he should not get the better of it, and that 
all along he said he should never get 
better; and it was held that upon this 
evidence the declarations of the deceased 
on the Thursday evening, after he had said 
that he was robbed and killed, and also on 
subsequent days, were properly admitted. 

( 0 ) East’s P. C. 354. 356. See also 
Westbeer's Case , Leach, 14. Declarations 
in articulo mortis of the circumstances of 
robbery, have been held inadmissible. J?. 
v. Lloyd and otherSy 4 C. & P. 233. 

{p) Fothier, by Evans, vol. ii. p.293. 
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supposing so could hare been investigated, they might hare turned out to be 
very unsatisfactory. 

Declarations of this nature have also been admitted in civil cases, where 
thdy have been made by attesting witnesses to an instrument. 

In the case of Wright v. Littler (q), the plaintiff claimed under a will 
dated 1748; the defendant claimed under a will dated in 1745, and proved 
the hand*writing of the witnesses by whom it purported to have been 
attested. To disprove this will, the plaintiff called Mary Victor , the sister of 
William, Mcdlicott , one of the attesting witnesses, and upon cross-examination 
by the defendant's counsel, she stated that * William MedUcott , in his last 
illness, acknowledged and declared that the will of 1745 was forged by 
himself. Lord Mansfield, in delivering the judgment of the Court, upon a 
motion for a new trial, said, “As the account was a confession of great 
iniquity, and as he could be under no temptation to say it, but to do justice 
and ease his conscience, I am of opinion that the evidence was proper to be 
left to a jury (r).” 

In a subsequent case(s), Mr. J. Heath, on the authority of the above case, 
admitted the declaration of a person who had set his name to a forged bond, 
and who, upon his death-bed, begged pardon of Heaven for having been 
concerned in the forgery. 

The ground, however, upon which such evidence has been admitted, is 
this : — If the attesting witness had been living, he ,must have been called, 
and might have been cross-examined as to the validity of the instrument, 
the authenticity of which depends upon the : credit given to it by his attes- 
tation^)* * 

In a late case (a), the Court of King's Bench naid that as it did not appear 
that such evidence had ever been received, except in cases of homicide, 
where the declarations had been made by the deceased, and in civil cases, 
where the declarations had been made by attesting witnesses, they would 
not further extend the rule; and therefore the Court held the declaration 
of a dying person as to the relationship of the lessor of the plaintiff in eject- 
ment to the person last seised ( x ), to be inadmissible. 


(q) 3 Burr. 1244 ; 1 Black. 340. 

(r) Lord Mansfield also observed upon 
the fact, that the evidence came out upon 
cross-examination by the defendant, and 
had not been objected to at the trial ; and 
said, that even if it had been upon exa- 
mination by the plaintiff, it would have 
been equally admissible, especially since 
the will was all written and witnessed by 
him ( William Mcdlicott ), and gave the 
premises in question to his wife. 

(f)»6 Bast, 195, cited by Lord Ellenbo- 
rongb»£. J. 

(t) 4 B. & A. *55. Upon the same prin- 
ciple, evidence has been admitted to im- 
peach the character of attesting witnesses 
who are dead, and whose handwriting is 
proved in order to substantiate the instru- 
ment. Bee tit. Witness. 

(u) Doe v. Ridgway , Mieh. 1 Geo. 4, 
MS*, and 4 B. tc A. 53* 

(a:) Ibid. A., having been convicted of 
perjury, pending a rule for a new trial, 
shot the, prosecutor, and it was held that 
an affidavit of his dying declarations on 


the subject of the perjury was not admis- 
sible ; and it was held that such declara- 
tions were admissible in those cases only 
where the death was the subject of the 
charge, and where the declarations related 
to the circumstances of the death. R. v. 
Meade y 2 B. & C. 605. In R. v. Hutch- 
inson, cor . Bayley, J., Durham Spring Ass. 
1822, the prisoner being charged with ad- 
ministering savin to a pregnant woman, it 
was held that her dying declarations, al- 
though they related to the cause of her 
death, were inadmissible, the death not 
being the subject of inquiry. 2 B. & C. 
608, in the note. Formerly it seems to 
have been the practice to receive in evi- 
dence the declarations of deceased paupers 
as to their settlements ; and in the case of 
R> v. Bury St* EdmundSy Cald. 482, 
where a pauper had on his death-bed told 
his wife that she and her children would 
belong to and prove their settlemt.it ifTthe 
parish of JR., the declaration was held to 
be admissible ; and Mr. J. Bnller held that 
it was admissible, bn the general principle 
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This action is founded either upon a specialty, or upon p parol ooatrtSt, 
or duty (y). The proofs in the fonder class of actions are considered under 
the titles Bond— Covenant — Deed. Those which belong to the latter 
are distributed under the titles of Bills of Exchange, Goods Sold and 
Delivered, &c. t and where the action is for a penalty, under the title 
Penal Action. 

The proofs now requisite in an action of debt, depend on the issues taken, 
according to the mode of pleading prescribed by*tbe new rules. As the 
same defence may still be made by means of proper pleas which could fon- 
merly have been taken under the pl^ of nil debet , Which put the whole of 
the plaintiff’s material allegations Id issue, the proofs will be stated as they 
stood before the rules, subject, v however, to the operation of the new rules, 
which take away the general issue, and require the defendant to traverse 
some matter of fact alleged by the plaintiff, or to plead specially in confes- 
sion and avoidance. 

Previously to the new rules, the plaintiff, underlie plea of nil debet , was 
bound to prove all the material allegations^ in his declaration, although the 
plea were an improper one, to which he might have demurred (js). The 
defendant might, in general, give in evidence such matter as showed that 
he was not indebted to the plaintiff. 

Where, previously to the new rules, the action was immediately founded Evidence 
upon a record or specialty, nil debet was an improper pleaj for the defendant ^ 

could not by his plea admit the existence of the record or specialty, and yet f ore the 
deny the debt (a). But whenever a specialty or record was but inducement new rules, 
to the action, which was founded upon extrinsic matter of fact, nil debet was 
a good plea; as in debt for rent by indenture (b), or for an escape (fc), or on 
a devastavit (d). 

In an action of debt for rent, nil debet was a good plea, although the demise 
was by deed, for the deed did not acknowledge the debt, as an obligation to 
pay money does ; the debt accrued by the subsequent enjoyment (e), and 
non est factum here would not have been an answer commensurate with the 
declaration. It might be very true that the deed was the deed of the lessee, 
and yet that no debt had arisen ; for something ultra the deed, that is, the 
enjoyment of the land, was essential to the creation of the debt, which was. 


on which such declarations are receivable 
on trials for homicide. Such a declaration 
was also received in the 'case of Appotun 
v. JDumwell, 2 Bott, 80. It is, however, 
observable, that in addition to the general 
principles bn which mere declarations of 
deceased persons, though made in articulo 
mortis , are excluded, another objection is 
applicable to declarations as to settlements, 
viz. that they involve law as weU as feet. 
The rule seems to be now established that 
such declarations are Inadmissible. See JR. 
v. Ferry Frystone , 2 East, 64. JR. v. 
Chadderton, Ibid. 27. JR. v. Abergwilly , 
Ibid. 63. , 

(y) « 4 . isjpdebted to B., B, to C.; an 
agreement that JB.’s debt and claim shall 
be extinguished, and that A. shall pay the 
amount to C., is binding. Fairtie v. J Den* 
ton, 8 B. AC. 795. Debt lies upon the 
vol. ir. 


decree of a colonial court of equity, if duly 
perfected. Henley v. Soper, 8 B. & C. 16; 
and 2 M. & By. 153. 

( z ) See tit. Bail-bond, supra, 119, 
note (a). 

(a) CUb. h. E. 79, 2d edit. ; 1 Will. 
Saund. 39, n. (3.); Cowp. 589 ; Hard. 332. 
Tyndal v. Hutchinson, 3 Lev. 170. War- 
ren v. Consett , 2 Lord Raym. 1600; 2 8tr. 
778; 8 Mod. 107. Although feet* be 
mixed with it, as in an action by the as- 
signee of the sheriff upon a t&ll-hondw 
Fort. 363 ; 2 Lord Bayra. 1603; 2 Str. 
780 ; 5 Burr. 24§6. 

(b) Cowp. i 

(c) Salk. 666. 

(tf) Ibid, and 1 Saund. 219. « 

(*) B. N. B. 170; Hard. 33 3} I jWll. 
Saund. 39; Gilb. L. E. 238, 2d adit.; 
Cowp. 
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technifeally speaking, a matter in pais to be proved before a jury (/). Con- 
sequently, the defendant, in an action of debt for rent, might prove under 
this issue that the lessor had kept possession of the premises, or (as it seems) 
of any part (^) ; for as the action arises not on the contract merely, but is 
also founded on the pernancy of the profits according to the contract, this 
was evidence to show that no debt ever existed (A). 

So the lessee might show an entry, or expulsion from the premises by the 
lessor, or any suspension of rent by him, under this issue (e), or that the 
lessor had entered into part of the premises,; for since the lessor by his own 
wrongful act deprives the party of the benefit of the entire contract, no 
apportionment can be made in his favour (A). So he might show an evic- 
tion by a third person. In order to prove this, he must have shown that 
the evictor had a title to enter, and did enter before the rent was due, and 
show also by what process he was evicted (l). This must have been done by 
the production of the judgment in ejectment, &c. or by proof of an examined 
copy of it, and by proof of the execution of the writ of possession under the 
warrant, and an examined copy of the return. 

But the defendant could not, where the demise was by deed, give evidence 
to show that the plaintiff had no interest in the demised tenements ; for if 
he had pleaded it, the plaintiff might have replied the indenture, or might 
have demurred, for the declaration being on the indenture, the estoppel 
appeared on record. But if the defendant had pleaded nil habuit in tenement is, 
and the plaintiff had joined issue on the plea, instead of relying on the 
estoppel, the defendant would not have been concluded by the deed, and the 
jury would have been bound, as has already been seen, to find according to 
the truth of the fact(m). Neither could the defendant, under this issue, 
give in evidence disbursements for necessary repairs, although the plaintiff 
was bound" to repair ; for the proper remedy was by an action of covenant (n), 
unless by the terms of the covenant the repairs were to be paid out of the 
rent(o). It was no defence that the lessee did not actually enter and enjoy, 
where he might without the hindrance of the lessor, have entered and 
enjoyed, for he could not defend himself by his own laches ( p ). 

The general rule was, that the plaintiff might give in evidence, under this 
plea, any matter which showed that nothing was due at the time when the 
action yras brought ( q ) ; as payment (r), or a release (*). But the Statute of 
Limitations must have been and must still be pleaded ; and on a qui tarn 
action to recover penalties, it has been held that the defendant could not 
give in evidence the record of a recovery against him by another person for 
the same forfeiture (t). 


(/) Gilb. L, E. 280, 2d edit.; B. N. P. 
170. 

(i g ) See Gilb. L. E. 283, 2d edit ; 1 Inst. 
148, a.; Vent. 277 ; Rol. Ab. 388. 

(A) 2 Rol. Ab. 677, pi. 21 ; Gilb. L. B. 
283,. 2d edit. 

(i) It is frequently pleaded, but it seems 
that this is optional on the part of the de- 
fendant. 1 Will. Saund. 206, n. (2); B.N.P. 
177 ; 1 Mod. 36; 1 Vent 268; Ld. Raym. 
666; 1 Sid. 161; 2 Keb#;762. Contra, 
2 Leon. 10; Gonlds. 80; Ow. 86. 

(A) 1 Inst 148, a. ; Vent 277 ; Rol. Ab. 
388; Gilb. L. E. 283. 

(l) Fort. 360. Cooper v. Young , 8 Geo. 
2. Jordan v. Twells, B. R. H. 171. 

(m) Salk. 277 ; B. N. P. 170 ; supra, 


Vol. I. p. 343. But where the demise is 
by^parol agreement, see 1 Raym. 746; 

(n) B.N. P.177; 1 Ray. 370. 

(o) 1 Lord Ray. 420. 

(p) Rol. Ab. 606; Gilb. L. E. 284. 

(q) Com. Dig. Pleader, 2, W. 17. 

(t) Gilb. L. E. 286. See tit Bond.— 
Payment. 

(#) Per Holt, J., Hatton v. Morse , 1 
Salk. 394, S. C. ; 2 Lord Ray. 787. See Co. 
Litt. 182, b. contra ; Gilb. L. E. 28£. 

(i tfBredon v. Harman , Str*701. Jack- 
son v. Gisling , B. N. P. 187. Vide supra , 
Vol. I. Ind. tit Judgments. — Record; 
and ir\fra, tit Record. 
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By the rules of Hilary Term, 4 W. 4: 1, in debt on specialty or covenant, 
the plea of non ett factum shall operate as a denial of the execution of the 
deed in point of fact only, and all other defences shall be specially pleaded, 
including matters wfiich make 'the deed absolutely void, as well as those 
which make it voidable. 

2. The plea of “nil debet 99 shall not be allowed in any action. 

3. In actions of debt on simple contract, other than on bills of exchange 

and promissory notes, the defendant may plead that “he never was indebted 
in manner and form as in the declaration alleged,” and such plea shall have 
the same operation as the plea of non assumpsit in indebitatus assumpsit , and 
all matters in confession and avoidance shall be specially pleaded as above 
directed in actions of assumpsit. * 

4. In other actions of debt in w\iich the plea of nil debet has been hitherto 
allowed, including those on bills of exchange and promissory notes, the 
defendant shall deny specifically some particular matter of fact alleged in 
the declaration, or plead specially in confession or avoidance. 


, DECEIT. 

To support an action on the case for deceit, the plaintiff must allege, and 
prove, a fraud to have been committed by the defendant, and that a damage 
has resulted from the fraud to the plaintiff (u). The fraud must consist in 
depriving the plaintiff, by deceitful means, of some benefit which the law 
entitled him to demand or expect (;r). 

It is matter of evidence to prove that the deceitful and fraudulent means 
have been used as alleged, and that the plaintiff has in fact been deceived 
by them to his detriment ; but it is usually a question of law, arising upon 
the facts, whether an action lies in respect of damage resulting from such 
means ; for it is not a general rule, that wherever fraud and damage concur 
an action is maintainable. Such means must have been used as were likely 
to impose on a person of ordinary prudence and circumspection, to throw 
him off* his guard on a point where he might reasonably place confidence in 
the representation of the defendant, and also such as deprived the party of 
a benefit which in point of law he had a right to expect (y). Thus no action 


( u ) 12 Hast, 636. 

(a:) The making a representation which 
the party knows to be false, and which is 
intended to induce another to act on it to 
his damage, is a fraud in law, and sufficient 
to support an action. Polhill v. Walker, 
3 B. & A. 114. The defendant accepted a 
bill as per procuration of the drawee, be- 
lieving that the acceptance would be sanc- 
tioned ; the holder of the bill was in conse- 
quence nonsuited ; held that the defendant 
was liable. Ibid. Where the plaintiff had 
been induced, through the false representa- 
tions of the defendant, to employ a servant, 
and the Judge had drawn the attention of 
the jury to two classes of motive, viz. a 
false statement knowingly made, with in- 
tention to benefit himself; and, secondly, 
a desfre benefit another person; and 
directed them, that although he might 
have no intention to obtain any advantage 
for himself, yet that it Would still be a 
fraud if he made false representations, 


productive of injury to another, knowing 
such representations to be false; and the 
jury found a verdict and damages for the 
plaintiff, adding that they considered there 
was no actual fraud on tne part of the 
defendant, and that he had no fraudulent 
intention, although what he had done con- 
stituted a fraud in the legal acceptation of 
the term; the Court refused to enter the 
verdict for the defendant. Poster v. 
Charles , 7 Bing. 105. 

(y) Per Lord Elienborough, In Vernon 
v. Keys, 12 East, 631 ; B. N. P. 30. In 
Bayley v. Merrell , Cro. Jac. 886, on an 
agreement to carry goods at so much per 
cwt., it was held that no action lay for 
falsely affirming that tf load of madder 
contained a less quantity of cwts. than it 

contained in fact In 1 Boll. Ab. 80], pi. 
16, it was held that one who was induced 
to buy a term by a false assertion on the 
part of a seller that a stranger had offered 
20 1. for it, could not recover. Where the 
B B 2 
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is maintainable in respect of a false representation, by a vendor, of t her 
intention or will of another in respect of the goods ( z ). 

The plaintiff must, in the first place, prove fraud, in fact ; he must show 
that the representation wris not only falsely , but that it was fraudulently 
made, with intent to deceive the plaintiff, for the fraud or deceit is the founda- 
tion of the action (a). Thus in all cases of decei^in the sale of personal 
chattels, in respect of the quality, soundness or goodness of the subject- 
matter, the plaintiff must prove not only the falsity of the representation, 
but also the scienter , the knowledge of the defect, on the part of the defen- 
dant (6). 

If the defendant sell goods as his own, the plaintiff should show that he 
knew that they were not his own (c). For if the defendant had reasonable 
ground to suppose that they were his own property, as if, for instance, he had 
bought them bond fide, this action will not lie against him(tf). But if 
the defendant represent them to be the goods of A. B ., and that he had 
authority from A . B. the owner, to sell them, it will be sufficient for the 
plaintiff to show that he had no authority from A . B . ; and proof that they 
were the goods of some other person would be primA facie evidence of the 
want of authority in the defendant, and sufficient to put him upon proving 
that he had authority (e). 

So, if a man sell a horse, stating him to be of a certain age, according to 


plaintiff sold to the defendant certain 
buildings, trade, and stock, under a false 
representation by the latter that he was 
about to enter into partnership with certain 
persons in the same trade (whose names he 
would not disclose), and that they would 
not consent to his giving the plaintiff more 
than a certain sum, but in fact they had 
authorized him to make the best terms he 
could, and would have given a larger sum, 
and in fact the defendant charged them 
with a larger sum, it was held that no 
action was maintainable ; for it was either 
a false representation of the intention of 
another, or a mere gratis dictum of the 
defendants, on which it was the indiscre- 
tion of the plaintiff to rely. Vet'ium v. 
Keys , 12 East, 632, affirmed on error, in 
the Exchequer Chamber, 4 Taunt. 488. 

(«) Vernon v. Keys , 12 East, 632. See 
the last note. 

(a) Where there has been an express 
warranty, although the action be framed 
in tort , and a scienter averred, it need not 
be proved, Williamson v. Allison , 2 East, 
446 ; for then the express warranty is the 
gist of the action, and not the deceit. See 
tit. Assumpsit. — Warranty. And where 
there is a warranty the action is usually 
laid in assumpsit 9 in order that the decla- 
ration may embrace the money counts. The 
propriety of this practice was established 
In tiie case of Stuart v. Wilkins , Doug. 18. 
Where the action is framed in tort, the 
plaintiff, if he prove the scienter, will be 
entitled to recover, although the represen- 
tation made may fall short of a warranty 
Where a vendor kn$w of defects in a ship 
at the time of sale, which it was impossible 


that the buyer should discover, and did not 
disclose them at the time of sale, Lord Ken- 
yon held that he was liable to an action for 
the deceit, as on a warranty that the ship 
was free from all defects, although by the 
express terms of the contract the buyer 
was to take her with all faults. Mellish 
v. Motteux, Peake’s C. 115. But In the 
subsequent case of Baglehole v. Walters , 
3 Camp. 154, Lord Ellenborough stated 
that he could not Subscribe to the doctrine 
of the former case; he said, “ Where an 
article is sold with all faults, I think it 
quite immaterial how many belonged to it 
within the knowledge of the seller, unless 
he used some artifice to disguise them, and 
to prevent their being discovered by the 
purchaser.” There, however, the plaintiff 
failed in proving any fraud. See Parkin- 
son v. Lee, 2 East, 314. 

(6) Supra, note (a). 

(c) B. N. P. 30; Salk. 210. B. sells 
goods to A. as his own, but knowing them 
to be the goods of P., who retakes them, 
A. shall have an action on the case. 42 Ass. 
8 ; 4 Co. 14. On the sale of a personal 
chattel the law will imply a warranty as 
to the right to sell, 3 T. R. 57 ; 2 Bl. Com. 
451 ; 3 Com. 166 ; Peake’s C. 04. But a 
warranty as to the right to real property 
will not be implied, 2 B Sc P. 13 ; 3 B. & 
P. 166; Dougl« 654; 6 T. R. 606, A 
warranty as to the soundness, goodness, or 
value of a horse, or other personal chattel, 
is never implied. 2 East, 314; 2 Com. 451 ; 
3 Com. 165; 2 Roll. R. 5. 

(rf) Ibid. 

(*>) B. N. P. 61 ; 1 Danv. 176. 
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a pedigree delivered to him when he bought the horse, and shown to the Proof of 
purchaser (f) ; or sell a picture as the production of an ancient master (g), fraud - 
or as having formed part of a particular cabinet of paintings, and such 
representations be made according to the honest belief of the owner at the 
time, no action is maintainable, although the representation be incorrect ; 
but it is otherwise if tho vendor knew at the time that he was representing 
a falsehood. 

In an action for giving a false representation of the credit and circuin- Character, 
stances of a third person, to the detriment of the jftaintiff, it is not necessary 
to show that the defendant expected to derive any benefit from the deceit, 
or that he colluded with the other (h). The ground of the action is the 
intention to deceive and injure the plaintiff (i), and of this, as on all other 
questions of mala Jides , the jury are to judge (7t). Though the defendant 
inform the plaintiff that a party xriay safely be credited, and that he spoke 
from his own knowledge, and not from hearsay, lie will not he liable to 
damages although the representation be false, and the plaintiff in conse- 
quence receive an injury, if the representation was in fact made by the 
defendant bona fide , and under the belief that it was true (/). It is not 
sufficient to show that the defendant intended to deceive when he made the 
representation, without proof that he intended to defraud the plaintiff* (m). 

The mere sujjpression of the fact that the party concerning whom the repre- 
sentation is made, had recently been discharged under the Insolvent Act, is 
not conclusive evidence of fraud (ra). 

It is enacted by the statute 9 G. 4, c. 14, s. 0, that no action shall be 
brought whereby to charge any person upon or by reason of any representa- 
tion or assurance made or given concerning or relating to the character, 
conduct, credit, ability, trade or dealings of any other person (o), to the intent 
or purpose that such other person may obtain credit, money or goods upon 
such representation or assurance ( p ), unless such representation or assurance 
be made in writing, signed by the party to be charged therewith. 

The party whose 1 olvency is misrepresented is a competent witness (q). 

Similar misrepresentations made by the defendant to other persons are, it 
has been held, admissible in evidence to prove a fraudulent connection be- 
tween the defendant and the customer (r). 


(f) Dunlop v. Waugh , Peake’s C. 123. 

(g) Jendwine v. Slade w 3-Esp. C. 572. 

(h) Paslcy v. Freeman , 3 T. R. 51: 
Falsehood and fraud are essential ; false- 
hood without fraud is not sufficient. Ashlin 
v. White , Holt’s C. 367. 

(i) Tappy . Lee, 3 B. & P. 367 : 3 T. R. 
51. 

(A) Eyre v. D uniford, 1 East, 318. 
The defendants having credit lodged with 
them in favour of T. to a certain amount, 
but upon an express stipulation that goods 
slionld previously be lodged with them to 
treble the amount, informed the plaintiff, 
who applied to them for information as to 
77s responsibility, that they might safely 
execute TVs order for goods upon credit, 
and •4afed the fact that such credit had 
been lodged with them, but wholly omitted 
the previous condition ; and it w&s held 
that this was a suppressio veri, which 
warranted the jury in finding fraud. * 

(0 Haycraf v. Creasy, 2 East, 92. 


(m) Scott v. Lara, Peake’s C. 226 ; and 
infra , 375. 

(n) Gainsford v. Blackford, 6 Price, 36. 
The representation was, that X. H. then 
owed him, the defendant, 50 1. ; that he the 
defendant was ready to give X. H. credit 
for any thing he wanted. See Wood v. 
Wain, 1 Esp. C. 442. 

^o) In Lyde v. Barnard , 1M.&W. 101 , 
the Judges of the Court of Exchequer 
were divided in opinion whether tiie clause 
applied to a case where the defendant had 
falsely represented the interest of A. B, in 
certain funds charged only with three in- 
cumbrances, whereby the plaintiff was 
induced to give him credit. 

(p) The words in italics are omitted in 
the printed copy of the statute. 

(?) Smith v. Harris, 2 Starkie’a C. 47. 
Richardson v. Smith, 1 Camp. 277, for the 
witness in an action for the goods cannot 
avail himself of the verdict. 

(r) Beal v. Thatcher , 3 Esp. C. 191. 

B B 3 ' 
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The gist of the action is, that the plaintiff was imposed upon by the fraud 
of the defendant. If therefore it appear that the plaintiff was aware of the 
falsity of the representation, or made the contract, to use a common phrase, 
with his eyes open to the defect, he is remediless, for he was not deceived. 
Nay, further, if he had the full means of detecting the fraud and ascer- 
taining the truth, and neglected to inform himylf of it when he might 
easily haye done so, or even if he placed a blind and wilful confidence in a 
representation which was not calculated to impose upon a man of ordinary 
prudence and circumspection, it seems that* an action of deceit cannot be 
supported. For although the plaintiff in these cases may, in point of fact, 
have been deceived, yet it was a consequence of his own folly that he was 
so defrauded, and vigilantibus non dormientibusjura subveniunt . 

Wl^ere a false representation was made on the sale of goods, but the 
plaintiff had full opportunity to inspect them, and a written contract was 
entered into, the terms of which had no reference to the representation, it 
was held that the plaintiff wa9 not entitled to recover ( s ). 

If the vendor of a horse affirm that he is sound wind and limb, when it is 
apparent that he has but one eye ( t) 9 or warrant an house to be in perfect 
repair, which wants a roof (m), the buyer must abide by the consequence of 
his own laches. 

The possession of goods by a vendor, induces a reasonable presumption 
of ownership and title (#). But it is laid down, that if the seller was out of 
possession at the time of the sale, no action will lie against him, though they 
be not his own, without an express warranty, for there was room to question 
his title (y). 

If the vendor of a house affirm that the rent of the house was more than it 
really was, whereby the vendee was induced to give more for it than it was 
worth, an action, it is said, will lie ; for the value of the rent is within the 
private knowledge of the landlord ( z ) ; but if the seller merely affirm that 
the thing sold is worth so much, or that one would have given so much for 
it, although the affirmation be false, yet if the buyer might inform himself 
as to value, no action lies. And this principle, it is said, applies to all cases 
where the purchaser may easily ascertain the true value (a). But where 
the value of the article is not perfectly obvious upon mere inspection, but 
requires a particular degree of skill for the ascertainment, or depends upon 
collateral circumstances, the action may be maintained. 

Although the goods have been sold by a written contract, yet the plaintiff 
is at liberty to give parol evidence of antecedent misrepresentations, for the 


(*) j Pickering v. Dowton , 4 Taunt. 770. 

(t) Unless, as is quaintly remarked in 
the year-books, tho purchaser be also blind. 

(u) Bayley v. Merrel , Cro. Jac. 387 ; 
and per Grose, J.; 3 T. R.55. Dyery. 
Hargrave , 10 Ves. 607. Where the de- 
fect is so obvious and visible, it is presumed 
that the parties did not intend the war- 
ranty to apply to it. 

(a?) B. N. P. 80. Medina v. Stoughton , 
Salk. 210 ; 1 Ray. 693. JDobell v. Stevens , 
3 Roll. 623. 


(y) Salk. 210; B. N.P. 31. 

(*) Ilisney y. Selby, galk. 211: Ray. 
1118; Sid. 146; B. N.P. 31. So where 


the vendor of a public-house, pending his 

treaty, made false representations concern- 
ing the amount of the business done, and 
the rent received fora part of the premises. 
JDobell v. Stevens , 3 B. & C. 626. 

(a) B. N. P. 31 ; 1 Sid. 146. Where the 
plaintiff brought an action against the de- 
fendant, alleging that the defendant, having 
skill in jewels, sold him a stone which he 
affirmed to be a Bezoar- stone, and sold it as 
such, judgment was arrested, because the 
declaration did not allege that J£e de- 
fendant knew that it was not Bezoar-stone, 
or warranted it. See also Pickering v. 
JDoweon , 4 Taunt. 779. 
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purpose of proving fraud ; as that the seller, by fraud, prevented him from Deception 
discovering a defecf, which he, the seller, knew to exist (5). It has been 
held that in an action for fraudulently misrepresenting the profits of a &T ’ 
business as amounting to a specific sum, a variance from that amount in the 
representation proved will be fatal (c). 

If a merchant sell onejcind of silk for another, whereby the purchaser is 
imposed upon in the value, the action lies, although it turn out that the 
deceit was not in the merchant, but in his factor; for he is responsible, 
civiliter , although not criminaliter , for the deceit of his factor (d) ; and it is 
more reasonable that he who trusted the factor should suffer than that a 
stranger should. 

It must be proved that the damage in fact resulted from the fraudulent Proof of 
act of the defendant. Where the plaintiff’s agent applied to A . for ]the cha- damage, 
racter of an intended vendee, and A. made a fraudulent representatibn on 
the subject, and afterwards the defendant, who was the brother of A to 
whom the agent also applied, but did not say at whose request, confirmed 
his account, and the agent communicated A.* s representation to the plain- 
tiff, but did not communicate the defendant’s representation ; it was held 
that the action was not maintainable, for the damage did not result from 
the defendant’s representation, but from A.’s (e). So no action will lie for 
any misrepresentation where the plaintiff or his agent knew that the party 
whose circumstances were misrepresented was insolvent (/)• 

If A . falsely represent to B. the circumstances of C., in consequence of 
which B. sells to C. goods upon credit from time to time, A . is liable to B . 
although C. pays for the goods first supplied, on the purchasing of which 
the representation is made(^r). He continues, it is said, to be liable within 
a reasonable time, and to a reasonable amount (7i) ; in other words, the lia- 
bility depends so much on the peculiar circumstances of each case, that the 
law cannot define generally the limits either as to time or as to amount. 

Where B . had sold goods to C. on the representation of A ., and then told C . 
that he would sell li® no more without further references, it was held that 
A’s liability did not extend beyond the time of such declaration (i). For 
this is strong, if not conclusive, evidence to show that the plaintiff was no 
longer deceived by A.’b misrepresentation. 

It is no defence to an action of this nature, that the plaintiff agreed to Evidence 
take the article with all faults . in defence. 

Where the vendor of a ship represented her to have been built in 1810, 
and in fact she had been built a year earlier, it was held that the plaintiff 

(6) Pickering v. Dawson , 4 Taunt. 779; (f) Cowen v. Simpson , 1 Esp. C. 290. 

and P. C. in Kain v. Old, 2 B. & C. 634* (g) Hutchinson v. Bell, 1 Taunt. 558. 

And see Dobell v. Stevens , 3 B. Sc C. 625. But there B. stated to A, that he proposed 

(c) Gilbert v. Stanislaus , 3 Price, 54. to open an account with C. as a general 

Even although the sum was laid under a customer . In the case of De Graves v. 

videlicet . The declaration stated that the Smith , 2 Camp. 533, cor . Eilenborough, 

defendant, a publican, represented that in C. J., where the interrogation was general, 

his public- house the returns averaged 300 1, and the false information given without 

a month ; held to be proved by eyidence reference to any proposed mode of dealing, 

that he said that he was doing 3002. a it was held that the defendant was respon- 

month in his house. Bowring v. Stevens, sible for the first parcel of goods only, al- 

2 C. & P. 337. though the party became insolvent within 

(d) item v. Nicholts, Salk. 289 ; B.N.P. a few months, and after the delivery of a 

31. second parcel on credit. 

(e) Scott v. Lara, Peake’s C. 228. Nei- (h) ibid . 

ther did the defendant intend to impose (i) See above, note (g). 

upon the plaintiff. * 
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was entitled to recover, although he was to take her on those condi- 
tions (A). 

So if a watch be warranted which turns out to be worthless, the plaintiff 
is entitled to recover, notwithstanding a stipulation that if he disliked the 
watch the vendee would exchange it (l). So where A . fraudulently misre- 
presented the circumstances of B. to C., it was held that he was liable, 
although he had promised to pay C. if B. did not (m). 

Evidence of the actual value of the premises or chattel sold is admissible 
in reduction of damages, though not in bar of the action (n). Where the 
action was for a misrepresentation of a publican’s profits, and in fact he 
named his brewer, and stated that a pass-book was kept of the beer and 
spirits, but the plaintiff made no inquiry of the brewer nor asked for the 
pass-book ; it was held that the omissions did not bar the action, but were 
proper for the consideration of the jury, on the question whether any fraud 
had been practised ( o ). It is no defence that the plaintiff on a bill filed paid 
the price of goods deceitfully sold ( p ). 


2 * 


DEED. 

1. As to the Production of the deed, and proof under the plea of non est 
factum . 

— Evidence by the defendant under the same plea. 

3. — Evidence under special pleas. 

4. — Admissibility and effect of a deed in evidence. 

The plea of non est factum (q) puts in issue the execution of the deed, and 
its continuance as a deed at the time of the plea. Where the plaintiff has 
not the possession of the deed, he may aver that it has been lost or destroyed, 
or that it is in the possession of the adversary (r) ; but the deed, if pleaded 
with a profert, must be produced, or the plaintiff will be nonsuited («). 
Where the deed has been improperly pleaded with a profert on non est fac- 
tum, he should move to amend the record ; but an ap^cation at Nisi Prius 
for that purpose comes too late (*)•* !£ a deed be alleged to be lost through 
time and accident, but be found before the trial, it may be given in evi- 
dence (w). 

Proof of the execution consists in evidence of the sealing and delivery of 
the deed by the testimony of the attesting witness (or), in the manner 
already stated (y). The deed may be admissible in evidence although when 
produced at the trial it appear that the seal has been torn off. As, where it 


(h) Fletcher v. Bowsher, 2 Starkic’s C. 
661, cor. Abbott, L. C. J. 

(0 Wallace v. Jarman, 2 Starkie’s C. 
162, cor. EUenborough, L. C. J. 

(m) Hamer v. Alexander y 2 N. R. 241. 

(n) Pearson v. Wheeler » 1R.&M. 303. 

(o) Botorbng v. Stevens, 2 C. & P. 337. 

(p) Jendtctne v. Slade , 2 Esp. C. 573. 

(q) It seems that if issue be taken on the 
improper plea of nil debet to a declaration 
on a bond, the execution of the deed stands 
admitted. On such an issue taken in an 
action by executors on a bond to the testa- 
tor, evidence was admitted of an admission 
of the amount of the debt by the defendant, 
and the plaintiffs recovered without proof 
of the boud. York Summer Assizes, 1827, 
cor. Bayley, J. Where the defendant, W. 


j F. B., executed the bond in the name of 
W. B., and appeared at the time to be 
known by the latter name, and the de- 
claration was against W. F. B., sued by 
the name of W. JB . ; upon the plea non est 
factum , held, that the bond was not void, 
and that the objection, if valid, could not 
be available under that plea. Williams v. 
Bryant, 7 Dowl. 602. 

(r) Feed v. Brookman, 8 T.R. 151 ; 
Totty v. Nesbitt, Ibid, in note, Bolton v. 
Bishop of Carlisle, 2 H. B. 259. 

(s) Smith v. Woodward , 4 East^S. 

(*) Paine v. Bustin, 1 Starlfie’s C. 74. 

(tt) Hawley v. Peacock, 2 Camp. 557. 

(a:) Bac. Ab. 'Ev. 647. 

(jl) Vide Vol. I, lud. tit. Dkkd. 
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was sealed when pleaded, and the seal was afterwards tom off; for, as has Proof of 
been already observed, the issue is upon its continuance as a deed at the execukl<m# 
time of pleading ( z ). And after the plea with a profert, it is in the custody 
of the law, and if the seal be broken off in court the law will not allow the 
innocent party to be prejudiced (a). So it may be shown that the seal has 
been tom off by accident after the execution of the deed (&) ; and before the 
time of pleading (c) ; or that it has been cancelled through the practice of 
the obligor (d). 

If the deed be altered by the party (the obligee) himself, although but in 
an immaterial point, he thereby avoids the deed ( e ) ; for the law takes every 
man’s act most strongly against himself. An alteration by a stranger, in 
an immaterial point, will not avoid the deed ; but it is said to be otherwise 
if a stranger alter it in a material point, for the witnesses cannot prove it 
to be the deed of the party where there i9 any material difference (/*). And 
an alteration in any covenant will avoid the whole deed, for the deed cannot 
be the same unless every covenant be the same ( g ). 

If an interlineation appear in a deed, and there be no evidence to show 
how it was done, it will be presumed to have been done before the execu- 
tion (i h ). 

Where a deed operated differently as to different parties, and after execu- 
tion by some, and before the execution by others, was altered inJ^arts, 
which did not affect the former, but only the latter, it was held to beholding 
on all(i). 

Where the lessor of the plaintiff in ejectment claimed under a deed 
proved to have been mutilated after execution, it was held that the deed 
was void, but that the avoidance did not devest the estate, which had passed 
under the deed (A). 

The proof of the execution of a deed has already been considered (Z). No Proof of 
particular form of delivery is essential. Mere delivery without words is delivery, 
sufficient ( m ) ; as if the obligor throw it down on a table, with intent that 


• 

(z ) Besides this, the deed, after it has 
been pleaded with a profert, is In the cus- 
tody of the law. Cro. Eliz. 120; 5 Co. 
119, b.; 2 Bulat. 247 ; Dy. 69, pi. 12, 13; 
Doc. PI. 262; Roll. R. 39, 40 ; 2 Roll. 
Ab. 29. 

(«) Smith v. Woodward, 4 East, 685. 
If the seal be broken off in court, the deed 
shall be enrolled for the benefit of the par- 
ties ; for where anything is impaired whilst 
in the custody of the law, it is restored by 
the benignity of the law as ftur as possible. 
1 Inst. 676. 

(6) And this is a question for the jury. 
In Palm. 403, it was holden that a deed 
leading the uses of a recovery was good 
evidence of such uses, although the seals 
were tom off, it being proved to have been 
done so by a young boy. B. N. P. 268. 
It is there suggested that such evidence 
would not be sufficient under the plea of 
non est factum , although it might where 
the deed was used as evidence collate- 

(c) Pal. 403 ; 1 Mod. 211. 

(d) 1 Vent* 297. 

(e) B. N.P. 267; 10 Co. 92; 11 Co. 
27, a. 


(/) B. N. P. 267 ; 11 Co. 27. Qu. there- 
fore, whether the deed is avoided by the 
act of a stranger, where the contents of the 
original deed can be satisfactorily proved. 
As the act of a stranger in tearing off the 
seals does not vitiate the deed, it is difficult 
to say why his alteration of it should avoid 
it ; the reason above assigned for consider- 
ing it to be wholly void assumes that which 
may or may not be true, according to cir- 
cumstances. See Com. Dig. tit. Fait, (1); 
Roll. 41 Cro. Eliz. 626 ; Mo. 10. 

( 1 g ) 11 Co. 28, b.; B. N. P. 267. 

( h ) Vin. Ab. vol. 12, p. 58. But see 
below, 377 (a). 

(t) Doe d .Lewis v. Bingham, 4 B. & A. 
672. 

(A) Doe v. Hint, 3 Starkie's C. 60. 

(Z) Supra , Vol. I. Ind. tit. D eed. A party 
may be bound by a covenant in an inden- 
ture of lease, although he does not seal it, 
if 'he agree to the lease (Co. lilt. 231, a. ; 
Com. Dig. tit. Fait, A. 2). As where A. 
demises to B. and C., who covenant with 
A ., and B. seals the counterpart, and C. 
agrees to the lease, but does not seal it. 

(m) Co. Litt. 36, a. ; 2 Roll. 24, 1. 28. 45. 
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deed; non est factum. 


Delivery. 


Variance. 


the party shall take it, and he takes it accordingly («) ; or deliver it as his 
deed into the hands of a stranger (0). But it is otherwise if he deliver it to 
a stranger as an escrow , to be his deed upon performance of conditions (p ) ; 
and it cannot be delivered to the obligee as an escrow ( q ). A delivery by 
a stranger with the assent of the maker is sufficient (r). 

A delivery may also be by words, without an actual delivery 5 as where 
the deed lies on the table, and the obligor says to the obligee, “ take it up 
as my deed (s). 

If the obligor once deliver it as his deed, withintent that it shall be so, he 
cannot by any subsequent words explain his intent to be otherwise ( t). 

One who executes a deed for another, under a power of attorney, must 
execute it in the name of the principal ; but no particular form of words is 
essential ( u ). 

The due execution of a deed may be presumed from circumstances ( v ). 

In general, where an action is brought against one of several covenantors 
or obligors, the defendant cannot take advantage of it, except by plea in 
abatement (.r). 

If the plaintiff declare on a bond made by two, it is no variance under the 
plea of non est factum that the bond was made by three (y). But if one of 
several covenantees or obligees bring an action without averring that the 
rest are dead, the defendant may take advantage of it at the trial, as a 
variance under the plea of non est factum ( z ). 

If the deed appear to be razed or interlined, it is a question for the jury 
whether it wa$ the individual contract delivered by the party (a)* 

A variance between the real name of the defendant from that which is 
given him in the deed, and by which he is sued, is immaterial ( h ). 


(n) Ow. 95. But it is no delivery , unless 
the intent be found. Ibid, and 1 Lev. 140. 

(o) 2 Roll. 24, 1. 42. Although it was 
not to be delivered till after the perform- 
ance of a condition. 2 Roll. 25, 1. 30; 1 Lev. 
152. 

(p) Co. Litt. 36, a. ; 2 Roll. 25, 1. 25. 

( a ) 2 Cro. 85, 6. 

(r) Perkins’s Fait. 137 ; and Com. Dig. 
Fait. A. 3. 

(*) Co. Litt. 36, a. 

(£) Com. Dig. Fait. A. 3. But qu . whe- 
ther the delivery is absolute where the deed 
is delivered to the obligee as an escrow to 
be his deed on performance of a condition. 
Ibid ; and see Vol. I. Ind. tit. Deed. 

(m) Wilks v. Back , 2 East, 142. 

(w) Where, on the execution of a compo- 
sition-deed with creditors, a dispute arising 
as to the exact amount of the debt of one, 
tbe deed was executed with a blank as to 
that sum, and the amount was inserted 
thfe following day, upon the vouchers being 
produced, but the attesting witness was 
not present, and the deed was not proved 
to have been re-executed or re-delivered, 
but there was evidence of its being subse- 
quently recognised and acted upon by the 
defendant; held that the Judge properly 
referred it to the jury to say whether they 
would not presume an execution after such 
insertion, or that it was not to be consi- 
dered as delivered as a perfect deed until 
the sum was so inserted: held also (per 


Holroyd, J., on the trial), that the attorney 
who prepared the deed on the retainer, and 
on behalf of the trustees, was a competent 
witness in an issue directed by the Court 
to try its validity, notwithstanding one of 
the trusts was for the payment, in the first 
instance, of the costs attending the pre- 
paring it, and he was also a defendant in 
another action, the result of which de- 
pended on the validity of the deed; the 
Court not questioning the decision of that 
learned Judge, and being satisfied that the 
justice of the case had been obtained by 
the verdict. Hudson v. Bevett, 5 Bing. 
368. 

( x ) See the cases, 1 Will. Saund. 154, 
n. 1 . Wkelpdaltfs Case , Rep. 119; Gilbert 
v. Bath , 1 Str. 503. 

(y) South Tannery 2 Taunt. 254. 

( z ) 1 Will. Saund. 154, and the cases 
there cited. 

(а) B. N. P. 267 ; 10 Co. ©2. Formerly 
the Judges decided upon the profert, or 
view of the deed, whether it was void by 
reason of erasure or interlineation ; hut when 
deeds grew to be voluminous, they found it 
inconvenient to decide upon demurrer, and 
referred it to a jury. B. N. P. 267. 

(б) A party ought to be sued by the name 
given him in the bond, &c. A declaration 
against him by his right name, stating that 
in another name he executed the bond, has 
been held to be bad. Gould v. Bames 9 
3 Taunt. 504. See above, 376, note (#). 
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If the deed read vary from that described in the declaration, in legal effect, 
the variance will be fatal (c). As, if it describe the consideration for the 
defendant’s covenant improperly (rf) $ or allege that as absolute 1 which is 
merely qualified and conditionaT(e). 

Where the declaration, in setting out one of the several covenants in a 
lease, on which breaches were assigned, described it to be -the Cellar Beer 
Field, by mistake for the Aller Beer Field, the variance was held to be fatal, 
as amounting to a misdescription of the deed declared on ( f ). 

The defendant prayed oyer of the condition of a bond, which was for the 
payment of 100 Z. by instalments, till the said sum be paid ; the defendant 
then pleaded non est factum ; and it appeared that the word hundred , where 
it should have occurred the second time in the condition of the bond, had 
been omitted, but had afterwards been inserted without the defendant’s 
knowledge; it was held, that although the alteration did not avoid the 
instrument, yet, that it caused such a variance between the condition set 
out on the record on oyer and the condition of the bond produced, that the 
plaintiff could not recover (</). 

2, The defendant may give in evidence any matter which shows either 
1st, that the deed was originally void, or, 2dly, that it was avoided by 
matter subsequent before the plea; for the plea is in the present tense, 
and if it has been avoided, it was not the defendant’s deed at the time of 
pleading (A). f 

1st. That it was originally void. As where a bail-bond is taken after the 
return of the writ (i). That it is a forgery ; that he was made to sign it 
when he was so drunk that he did not know what he did*(A) ; that he was a 
lunatic (Z) ; that it was obtained by fraud, and without any Teal assent of the 
mind, having been falsely read over to him, being a blind man, or unable to 
read (m) ; that she was a feme covert («) ; that tbe deed was delivered as an 
escrow , upon a condition not yet performed (o); that it was delivered to a 
stranger for the use of the plaintiff, who refused it, for the refusal deraigns 
the bond (jo) ; that it was made to a feme covert, and that the husband dis- 
agreed, and refused to accept it(^) that the deed was cancelled before the 
plea ; that a material erasure was made in the deed, or that the seal was 
torn off before the plea (r) ; but this, it seems, is but presumptive evidence 
of such an act on the part of the obligee as will cancel the deed, for the 
latter may show that the seal was torn off by accident (s) ; or that the alter- 
ation was made by a stranger in a point not material, and without his 


(c) See Swallow v. Beaumont , supra f 
343 ; Sands v. Ledger , 2 Ld. Raym. 792 ; 
Howell v. Richards, 11 East, 633; Brown- 
ing v. Wright , 2 B. & P. 19. 

\d) Swallow v. Beaumont , supra, 247. 

(e) See Brown v. Buill , 2 B. & B. 395. 
Tempany v. Bumand , 4 Camp. 20. See 
also 1 Camp. 195; 14 East, 568 ; 7 Taunt. 
306 ; 1 B. & A. 67 ; and Yol. I. tit. Va- 
riance. 

(f) Pitt v. Green , 9 East, 188. 

(g) Waugh v. Bussell , 1 Marsh. 214. 

( h ) Gilb. L. Ev. 173, 2d edit. 

-ft). Supra , tit. Bail-bond. 

( k ) Cole v. Bobins, B. N. P. 172. See 
tit. Drunkenness. 

(Z) B. N. P. 172. Yates v. Boen, Str. 
1104. 


(m) B. N. P. 172. 

(n) Ibid.; 2 Wils. 362; Burr. 1805; 
Lord Ray. 363. 

(o) B. N. P. 172 ; 2 Roll. Ab. 683 ; 
5 Co. 119. 

(p) 6 Co. 119, b. 

( 5 ) Ibid. 

(r) Formerly, the Court decided on view 
of the deed, upon profert made, whether it 
was void or not from rasure (10 Co. 92); 
and they held that a raised or interlined 
deed was void, because they could not 
sufficiently collect the intention of the 
obligor. 10 Co. 92; Bac. Ab. Ev. F. 
649. See above, 378, note (a), and 377, 
note (h). 

(s) B.N. P.172. 
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privity (f). But ah alteration by the obligee himself, even in an immaterial 
point, will, it is said, avoid the deed (u). An alteration in any one covenant 
will avoid the whole deed, for the deed is not the same, unless all the cove- 
nants be the same ( x ). 

Where the < deed is a joint one (y), or both joint and several (z), the 
defendant who is sued may show that the seal of one of the obligors has 
been torn off, for the manner of the obligation becomes different, and a pre- 
sumption’ arises that the obligee has been satisfied. But it is otherwise 
where the obligation is entirely several (a). 

Where A., with a blank left after his name, is bound to B, and afterwards 
the name of C. is added as a joint obligor, the bond is not avoided, for the 
addition does not alter the contract of A., who was bound to pay the money 
independently of any addition (6). 

Where a bond was made to C., with blanks left for the Christian name and 
addition, which were filled up afterward with the assent of the parties, it 
was held that the bond was void (c). And in general, if blanks be left at 
the time of execution, and be afterwards filled up, the deed will be avoided, 
for it is no longer the same contract that was sealed and delivered (rf); but 
an immaterial addition will not avoid the deed (c), The defendant may 
also show that the deed after execution was altered, and without any new; 
stamp (/) 

The defendant cannot, under tjiis plea, give any matter in evidence which 
avoids the dflsd either at common law or by statute, unless it impeach the 
execution or continuance of the deed ( g ) ; and therefore cannot give in evi- 
dence that the deed is void for usury (h ) ; or that the bond was delivered to 
the plaintiff himself upon a condition not performed ( i ) ; or to a stranger, 
but not as an escrow (k). So, in all cases where the deed is merely voidable, 
but not void, the matter must be specially pleaded, and is not evidence 
under this plea(Z)J; as for infancy (m), duress, or where it was obtained by 
threats ( n ) ; nop can he read the condition of the bond to show that it is 
void, as being in restraint of marriage, or for any other illegality (o). 

Where the plea is non est factum generally, the proof lies upon the plaintiff; 
but where the plea shows that the deed is void for special matter, the issue 
is on the defendant (p). 

3. The usual pleas in avoidance of a deed are, that it was obtained by duress. 


(0 B.N. P. 171. But see 11 Co. 27, and 
Str. 1160 ; where it Is laid down, that an 
alteration by a stranger in a material point 
will avoid the deed, because the witnesses 
cannot then say that it is the deed of the 
party. Vide supra, 377. 

(u) PigotVs Case , 11 Co. 27 ; B. N, P. 
267; vide supra } 377. 

(x) 11 Co. 27, 28, b. ; B. N.P. 267. 

(y) *Noy, 172; B. N. P. 268 ; 11 Co. 28 ; 
2 Show. 28, 29 ; 2 Roll. Rep. 39, 40; 5 Co. 
23, a. ; Cro. Eli*. 646 ; Doc. PI. 200. 262, 
263; Poph. 161 ; 2 Roll. R. 30. 

(z) March. 126; 2 Show. 29; Bac. Ab. 
Ev. 662; B.N. P. 208. 

(a) Ibid. 

(b) 2 Lev. 36; 2Keb. 872. 881; Moor. 
547.619; Cro. Eli*. 627 ; B. N.P, 281. 

(c) Roll. R, 39, 40. 

(<i) Ibid.; 2 Roll. Ab. 29; B. N. P. 
281. 


(e) Vent. 186. 

(f) 1 Ford, 84. See tit Stamp. 

(g) Cotton v. Goodrigkt , Bl. 1008 ; 6 
Co. 119, a. ; Com. Dig. Pleader, 2 W. 18; 
2 Starkie’s C. 35. 

( h ) 5 Co. *119, a.; Com. Dig. Pleader, 
2 W. 18. 

<t) 9 Co. 137, a. 

. ( k ) Dyer, 167, b. 

(0 Com. Dig. Pleader, 2 W. 18. 

(m) B. N. P. 172; Ca. K. B. 609. Per 
Lord Mansfield, Burr. 1805 ; Lord Raym. 
315. But where infancy actually avoids 
the deed, it is evidence on the plea of non 
est factum. • Per Eyre, J., 2 H.B. 515. 

(n) 5 Co. 119, a.; Com. Dig. Pleader, 
2 W. 18. 

(o) BL 1008. 

( p) Mod. Ca. 218 : Com. Dig. Pleader, 
2 W. 18. 
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deed: plea of duress. 

which will be supported by proof that he was forced to give the bttpd by a 
wrongful imprisonment (q ) ; by threats, and then proof of a menace of life, 
member, mayhem, or imprisonment, is sufficient, it is said, to avoid a deed (r) ; 
but a threat of battery, or of injury to the party's house or goods, is, it is 
said, insufficient, because the party may recover damages for the injury (*) ; 
this, however, is clearly a very inadequate reason for the distinction, and 
may be frequently false in fact. Under the plea of duress, it is a question 
for the jury whether the act of the party was voluntary, or was the result of 
terror and apprehension. 

So the defendant, in avoidance of the deed, may plead coverture ( t ), 
infancy («), or that the deed was void under the statute of usury, or against 
gaining, or for other illegal matter (x), fraud or covin, and in some instances 
mistake (y). 

Other pleas in answer are, of a tender ; solvit ad , or post diem (z) ; or a 
release (a), which must be produced and proved as a deed ; performance 
of the condition ; a defeazance, which must be proved as a deed, if denied 
by the replication ( b ) ; eviction (c) ; expulsion (d). 

4. It is a general rule, that parties to a deed and those who are privy in 
estate, can found no claim upon the deed without showing it to the Court (e) ; 
and where the contract creates the obligation, it can neither be pleaded nor 
given in evidence unless it be under seal, but it is otherwise where the 
interest vests, although the deed has no continuance (f). 

Where an estate is claimed by act ,of law, the party may make his claim 
without showing the deeds ; as where the party is tenant in Sower, or by 
elegit, or guardian in chivalry; for where the law creates an estate, but 
does not give custody of the deeds, it must allow the estate to be defended 
without them ( g ). But a tenant by the curtesy cannot claim an estate 
lying in grant, without deed, because he has the custody of the deeds in 
right of his wife (A). 

Where the plea is, that J. S . was enfeoffed by deed, it seems that a parol 
feoffment cannot be proved ; for if the jury were to find the issue for the 
defendant, the plaintiff would be for ever after estopped, although there was 
ho such deed (<). So a demise may be proved by parol, for it may bq by 
livery ; but if it be alleged to have been by deed, it must be proved by 
deed (A). The deliverer will be estopped by the livery, unless he produce 
the indenture to show that it was merely conditional. 

A deed of feoffment is evidence to prove livery, where the party has had 
possession (J), but if possession has not gone along with the deed, livery 
must be proved under a plea of feoffment (m). Upon a plea that J* S. 


(q) 2 Ins. 482; Com. Dig. Pleader, 

2 W. 19. But this is no plea, if the deed 
be acknowledged by the defendant to be 
enrolled of record. 2 Boll. 862. 

(r) 2 Ins. 483 ; Cl. Ass. 72 ; Com. Dig. 
Pleader, 2 W. 20. 

(s) 2 Ins. 483. 

(*) See tit. Husband & Wife. 

(u) See tit. Infant. 

(ar) See tit. Tender. 

( y ) See tit. Parol Evidence. In 
soTlfetinstances the mere suppressio veri 
will avoid a deed. See Gordon v. Gordon , 

3 Swanst. 400. 


(z) See tit. Payment. 

(a) See tit. Release. 

ib) (Join. Dig. Pleader, 2 W. 36; Mo. 573. 

(c) Vide supra , tit. Covenant. $ 

(d) Ibid. 

(e) Co. Litt. 267 ; 10 Co. 92. 

(/) Roll. R. 39, 40 ; 2 Buis. 246. 

(ff) 10 Co. 93, 94. 

(k) 10 Co. 94; Co. Litt. 226, a. 

(i) 2 Boll Ab. 682. 

( k ) Ibid. 

(0 Roll. R. 192. 227 ; Tri. per Pais, 
209 ; Cro. Jae*423 ; Bac. Ab. Er. F. 648. 
(in) Bl. Comm. 67. 
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enfeoffed the defendant without saying per indenturam , the indenture is 
evidence of the feoffment (n). A deed of feoffment may be given in evi- 
dence as a release ; for where the party is already in possession, the deed 
alone will be a^ sufficient contract to transfer a right (o). Where a thing 
lies in livery, a deed is evidence, although the seal be torn off, for the deed 
is only the evidence of transferring the possession, which being once trans- 
ferred by livery does not return (p); but it is otherwise where the thing to 
which title is claimed (as a watercourse) lies in grant, for a man cannot 
claim a thing lying in solemn agreement but by solemn agreement ( q ). 

The production of an original lease for a long term of years, coupled with 
a possession for seventy years,' was held to be presumptive evidence of the 
execution of all mesne assignments (r). A deed takes effect from the delivery. 
A condition to pay for goods, then and afterwards to be delivered, does not 
bind as to goods delivered between the date and execution (*). 


DEPOSITIONS. 

The admissibility and effect of depositions in civil cases have already 
been considered (t ) ; it remains to notice those which are made according 
to the statutes in criminal proceedings. 

The stat. 7 Geo. 4, ci 05, s. 2, enacts that “ two justices, before they admit 
to bail, and the justice or justices, before he or they shall commit to prison 
any person arrested for felony or on suspicion of felony, shall take the 
examination of such person, and the information upon oath of those who 
shall know the facts and circumstances of the case, and shall put the same, 
or so much thereof as shall be material, into writing; and the two justices 
shall certify such bailment in writing ; and every such justice shall have 
authority to bind by recognizance all such persons as know and declare any- 
thing material touching any such felony or suspicion of felony, to appear at 
the next court, &c. at which the trial thereof is intended to be, then and 
there to prosecute or give evidence against the party accused ; and such 
justices and justice respectively shall subscribe all such examinations, infor- 
mations, bailments and recognizances, and deliver or cause the same to 
be delivered to the proper officer of the court in which the trial is to be, 
before or at the opening of the court ( u ). 

Sect. 3. provides for such examination and depositions in cases of mis- 
demeanor. 


(n) 2 Roll. Ab. 082. 

(o) Tri. per Pais, 209 ; Bac. Ab. Ev. F. 
649. 

(p) Pal. 403; Mod. 11; Vent. 14; 2 
Keb. 550 ; 2 Lev. 220 ; 2 Show. 28. The 
livery being indorsed. Roll. Ab. 29. The 
cancelling of a deed does not revest the 
property conveyed. Bolton v. Bishop of 
CarmSle, 2 H. B. 203. Roe d. Lord 
Berhely v. Archbishop of York, 6 East, 
80, per Holroyd, J., in Doe d. Lewis v. 
Bingham , 4 B. & A. 077 ; and per Bayley 
and Holroyd, Judges, in Doe v. Hirst , 
3 Starkie’s C. 00. A lease, on a dispute 
between a lessor and lessee, was ordered 
by a Court of Equity to be deposited with 
the attorney of the lessor, and in an action 
by the lessee against the tenant in posses- 
sion, was produced, having the names of 


the parties torn off; it was held that it was 
still evidence of the lessee’s title, and that 
the facts did not show a surrender in law, 
or by deed or note in writing. Doe v. 
Thomas , 9 B. & C. 288. , 

(q) 3 Buis. 79; Roll. R. 188. 

(r) 2 BL R. 1228. 

(*) Com. Dig. Fait, G. ; 2 Cro. 204. 

(£) Supra , Vol. I. Ind. same title. 

(u) If the prisoner be taken before a 
magistrate of a different county from that 
in which the offence was committed, the 
information^, &c. should be transmitted to 
the latter county, and will, it is said, be 
evidence, although the magistrate had no 
original cognizance of the offence. Oro. 
Car. 213; 2 Hale, 285; Dalton’s Just. 
c.lll,p. 299. 
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The object of the Legislature in framing the statutes, for whichHhe above 
provisions have been substituted (#), was to enable the Court to see whether 
a prisoner had been properly admitted to bail, and whether the witnesses 
were consistent or contradictory in the evidence which they gave, without 
manifesting any intention to alter the law of evidence (y). But such depo- 
sitions, in being warranted by the former and present statutes, became 
evidence in particular cases, upon general principles of evidence; that 
objection having been removed by the statutes which would otherwise 
have operated to their exclusion, namely, that they were extra-judicial. 

To warrant such evidence, it is essential to prove by the justice, coroner. Previous 
or his clerk, & c. that the depositions contain the substance of the information P r0 °f» 
on oath(z). It is not necessary to prove that the depositions were signed 
by the witnesses (a). 

It must also be previously proved that the witness is dead (&) ; or that Death of 
he has been kept away by the practices of the prisoner (e) ; or, as has been the witness. 
said ( d ), that he is unable to travel. It seems, however, to be very doubtful 
whether the mere casual and temporary inability of the witness to attend 
in a criminal case, be a sufficient ground for admitting his deposition, which 
affords evidence of a nature much less satisfactory than the testimony of a 
witness examined vivd voce in court, and which might be procured at another 
time if the trial were to be postponed. It is true that the prisoner has had 
the power to cross-examine the witness, but this was at a time and under 
circumstances very disadvantageous to the prisoner. There are indeed 
many old cases in which great abuse has been practised in the reading of 
depositions against prisoners, although the deponents might have been 
produced ; but these instances occurred in bad times, when little regard 
was paid to the rules of evidence, or indeed to any other laws (e). In Lord 
Morley's Case(f) it was held that it was not sufficient to show that endeavours 
had been used to find the witness, and that he could not be found. It must 
also be proved that the depositions were taken conformably with the statute, 
since any other would be extrajudicial ; that they were taken on oath (g) ; 
that they were taken in the presence of the prisoner ; for where the infor- In ^ pre . 
mations are taken before a magistrate, the words of the statutes strongly sence of the 
imply that the prisoner is supposed to be present , for the justice is to take prisoner, 
the examination of the prisoner, and the informations of those who bring the 


(x) 1 Sc 2 Phil. & M. c. 113; 2 & 3 Phil. 
Sc M. c. 10. 

(y) Per Grose, J., Lambe's Case, Leach’s 
C. C. L. 3d edit. 625; 3 T. It 710. 722. 

( z ) 2 Hale’s P. C. 284. It seems that 
they may be proved by any one who was 
present, and able to swear to the due 
taking. Where, on a capital charge, the 
magistrate himself, not having any- clerk, 
took down the depositions, it was held that, 
although not absolutely necessary, it was 
desirable that he should be present to 
prove the correctness; but having returned 
that the prisoner was sworn, the Judge re- 
jected evidence to prove that he was not 
so in fact. Reg. v. Pikesley, 9 C. Sc P. 
124. 

*&»R. v. Fleming and Windham, 2 
Leach, 96. 

1 \b) Westbeer's Case, Leach, 14. And see 


Bromwich's Case , 1 Lev. 180; 1 Salk. 
281 ; B. N. P. 42. 

(c) Harrison's Case, 4 St. Tr. 492 ; Fost. 
337; Keb. 55. 

(i d ) 2 Hale, 52 ; Phill. on Ev. 371. But 
this has been held, even in a civil case, to 
be insufficient 

(e) See Mr. J. Foster's observations, 
Fost. Dis. p. 234 ; and see the cases of Sir 
W. Raleigh, Udal , the Earl of Essex, 
the Duke of Norfolk, Lord Strafford, See . 
in the State Trials. 

(/) Kel. 55. 

(g) 2 Hale, 284. Note, the former sta- 
tutes did not in terms require that the in- 
formations should be taken on oath, but this 
is necessarily incident to the duty of the 
magistrate or coroner. Dalton, Juste. Ill; 
B. N. P. 242. 
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fn the pre- prisoner }* and if they were to be taken in the prisoner’s absence he would 
planer. 6 * 08e benefit of cross-examination, and consequently the evidence, in 
principle, would not be admissible : the effect of the statutes seems to be 
not to alter any rule of evidence, but only to make a particular proceeding 
regular which otherwise would have been irregular, and so to leave it 
subject to the ordinary rules of evidence (A). The same inference is to be 
drawn from the terms of the late statute. 

In Woodcock's Case (i) p the magistrate visited Silvia Woodcock (who had 
received a mortal blow) at the poor-house, and took her deposition there in 
the absence of the prisoner, and C. B. Eyre was of opinion that the deposi- 
tion was not admissible, since it had not been tdken, as the statute directs, 
in a case where the prisoner was brought before the magistrate in custody ; 
the prisoner therefore had no opportunity of contradicting the facts it 
contained. 

In Dingier* s Case (A), the deposition had been taken by the magistrate at 
the infirmary where the wounded person lay, and the Court acceded to the 
objection that the prisoner was not present, or on his defence. Where part 
of the examination in a case of murder was taken in the absence of the 
prisoner, but that which had been so taken was read over to him, and the 
rest of the deposition taken in the ordinary way, and the deponent was re- 
sworn in the presence of the prisoner, who was asked whether he chose to 
put any questions, it was held that the deposition was admissible, the 
witness being dead at the time of the trial ; and a great majority of the 
Judges were of opinion that the evidence had been properly received (Z). 

It has been said, that depositions taken by the coroner are evidence, 
.although the prisoner was not present, because the coroner is a public officer 
appointed to inquire of such matters (m), and therefore it is to be presumed 
that suet depositions were fairly and impartially taken. Yet, it seems that 
the admissibility of these depositions stands altogether upon the statutes («), 
and therefore it is difficult to conceive why a greater degree of credit should 
be given to depositions before the coroner than to those before justices, 
both being invested with equal authority. 

The objection is not a want of authority in the case of the magistrate, for 
the statutes* invest him with authority, but upon the principle that the 
accused has lost the benefit of a cross-examination, a defect which cannot be 
remedied by any care or attentioft on the part of the coroner, for he is not 

of cross-examination, a weighty objec- 
tion. 

(i) Leach’s C. C, L. 3 edit. 563. ' 

(k) Ibid. 638, cor. Bose, Recorder, and 
Gould, J. 

(l) R. v. Smith , cor . Richards, C. £., 
and afterwards by the Judges,# 2 Starkie’s 
C. 208 ; Russ. & By. C. C. L. 339. In the 
previous case of R. v. jtforhes, Holt’s C. 599, 
Chambre, J., held that the prisoner ought 
to be present whilst the witness actually 
delivers the whole of his testimony. 

(m) B. N. P. 242, cites I Lev. 180; 2 

Jon. 53. % 

(nk Per Lord Kenyon, 3 T. Rer?C7. 
Lamoe’s Case , Leach's C. C. L. 3d edit. 
625. * 


(A) According to the case of The King 
v. JEriswell , 3 T. R, 707. Buller, J., was 
of opinion that depositions taken in the 
absence of the prisoner might, after the 
death of the witness, be read ; and refers 
to Radbourne's Case, where it had been so 
held by all the Judges ; but in that case 
(Leach, C. C. L. 3d edit. 512), the deposi- 
tion was taken in the presence of the pri- 
soner, and of coarse .the question did not 
arise. It seems to have been the opinion 
of Lord Kenyon, in the case of The King 
v.. Eriswell^ that depositions so taken were 
not admissible; api he refers to Paine’s 
Case (as reported 7> Mod. 163), and terms 
the objection there taken to admitting the 
deposition in evid^pce, namely, the loss 
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privy to the facts to which the cross-examination might be directed, and 
which may be known to the prisoner alone. 

In j Bromwich 9 s Case(o ), (one of the authorities referred to in Buller’s Nisi 
Prius, in support of this distinction), it does not appear whether the prisoner 
was or was not before the coroner at the time when the evidence was given, 
and it does not appear that either in that case, or in Lord Morley's Case (p), 
the question was raised. 

In the case of Thatcher v. Waller (q) 9 the other at^iority cit^d in support 
of the position in Duller, the only question was, whether the deposition of a 
witness taken before the coroner could be read, the witness being abroad, 
and it was held that it migfct; and it is stated, that the Court (with the 
exception of the Chief Justice) were of opinion that if the deposition had 
been taken before a magistrate it could not have been read ; and the only 
reason assigned for the distinction is, that the coroner was an officer of 
greater authority . , In neither, therelbre, of these cases was the question 
considered upon plain and broad principles. 

In the case of The King v. TZriswell (r), Mr. J. Duller states it to have 
been long settled, that a deposition taken before a coroner in the absence 
of the accused is good evidence (s) ; but that learned Judge did not, it 
seems, intend to make a distinction between depositions taken before coroners 
and those taken before justices, for he stated that the latter would be admis- 
sible in evidence, although taken in the absence of the party charged; and 
also stated that it had been so determined in Radbourn’s Case by all the 
Judges. It is however remarkable, that in j Radbourn's Case^t) the infor- 
mation was taken in the presence of the prisoner. It is also to be observed, 
that in the sau^ case of The King v. *j Eriswell, Lord Kenyon, although he 
assumed that dex^ositions before coroners and informations before magistrates 
were excepted cases, x^laced their admissibility upon the same footing, viz. 
the statutes of Philip & Mary, and made no distinction whatsoever between 
the two cases, lie added, indeed, that the examination before a coroner is 
an inquest of office, a transaction of notoriety to which every one has a 
right of access (u) ; but he immediately afterwards laid great stress upon the 
case of The King v. J Paine (r) as one which had been decided by the Courts 
of King’s Bench and Common Pleas on great consideration ; and cited, what 
he termed a weighty reason, given by the Chief Justice accordfcg to the 
report in 5 Mod. 163, for rejecting such evidence; viz. “the defendant not 
being present when they were taken before the mayor, and so had lost the 
benefit of a cross-examination.” His Lordshij) also observed, that the case 
as reported in 5th Modern, had been adopted in 2 Hawk. c. 40, s. 24, which 
he approved of. It cannot therefore be inferred that Lord Kenyon fully 
acceded to the admissibility of such evidence, although in the course of his 
argument, assuming them to be 'exceptions, he denied the consequences 
attempted to be deduced from them. The only plausible ground upon 
which such a distinction can be supported, seems to be this, that a f>roceed- 
ing before the coroner is a matter so notorious, that every one may be pre- 
sumed to have notice of it, and consequently to have had an opxiortunity of 

(o) 1 Lev. 180. 

( p) 7 Sr. Tr. 422. 

(< g ) SHIon. 53. 

(r) 3 T. R. 707. # 

(#) And he cited 1 Lev. 180 ; Kel. 55 ; 
also Salk. 555. 

von. n. 


(*) Leach, 3d edit. 512. 

( u ) See 4 Comm. 274; i Hale, 60. JR. 
v. Score# , Leach, 50. 

<*) 1 Salk. 281 ; 5 mH. 163. 

C C 
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crods-exrfmining the witness. This however is a reason fer from satisfactory. 
Upon the whole, the distinction is not warranted by the Legislature j and 
as it is unfounded in principle, it may, when the question arises, be a matter 
of very grave^and serious consideration whether it ought to be supported. 

A deposition judicially and regularly taken may be read to contradict 
the testimony of a witness at the trial ; for it is to be recollected, that one 
reason for requiring such informations to be taken, is in order to try the con- 
sistency of the witness^ ( y). 

In Oldroy&s Case ( z ), it was held that where a witness for the prosecu- 
tion gave evidence in favour of the prisoner, in contradiction of the depo- 
sition taken before the coroner, it was competent to the J udge to direct the 
deposition to be read, in order to impeach the Witness’s testimony. Here 
the deposition was read by direction of the Judge, but Lord Ellenborough, 
C. J., and Mansfield, C. J., were of opinion that it would be competent to 
the prosecutor to do the same, * 

It was admitted in Lord Stafford's Case (a), that the depositions of a 
witness taken before a justice of the peace, might by the prisoner’s desire 
be read at the trial, in order to discredit the witness, by showing a variance 
between his evidence at the trial and his deposition (5). 

Such depositions formerly were not admissible, except in case of felony ; 
and therefore, upon an information for a libel, a deposition taken by a 
magistrate in the defendant’s absence could not be read (c) : but now depo- 
sitions are taken in cases of misdemeanor, as well as of felony (d). They 
cannot be read on an indictment for petit treason, where the party is still 
living, although the witness has been kept out of the way by the defendant’s 
procurement (e), since the 5th & 6th Edw. # 6, c. 11, requires^liat two lawful 
accusers shall be brought in person before the accused, and prove him 
guilty, &c. But upon an indictment for petit treason and murder, it seems 
that such depositions are evidence to prove the charge of murder (./*).' 

' Where depositions have been taken and lost, a witness may be cross- 
examined from copies (g). 

Analogous to these depositions are the examinations which are judicially 


(y) Vide supra , 383. It seems to be a 
general rul% that where a witness at one 
trial varies from his evidence at another in 
relation to the same matter, such variance 
may be given in evidence to discredit his 
testimony. Haw. b. 2, c. 40, s. 23. 

( z ) Russ. & Ry. C. C. L. 88. Note, that 
the counsel for the prosecution did not 
mean to call the wituess, who was mother 
to the prisoner, but the learned Judge, in 
compliance with the ordinary rule, her 
name being on the back of the indictment, 
directed that she should bd called. The 
learned Judge, in summing up td the jury. 

Stated that the evidence of the witness 
was not to he relied on, and left the case 
to them entirely on the other e\idence. 
All the Judges afterwards held that there 
was sufficient evidence to go to the juiy, 
and no sufficient circumstances to raise a 
doubt as to the^ropriety of the conviction. 
They agreed, that where some of the evi- 
dence is inadmissible, yet, that if the case 
appear to be cl&r without that evidence, 
execution ought not to be stayed. Tinck - 


lev's Case , East’s P, C. 354 ; but that this 
rule would not have been applicable in the 
principal case, had the deposition been 
inadmissible. As to the competency of a 
party to impeach his own witness, see tit. 
Witness. 

(a) 3 St. Tr. 152. 

(b) 2 Haw. c. 46, s. 22. But it seems 
that the deposition must be proved to be 
the genuine one of the witness. In Lord 
Stafford's Casey Oates, the witness, proved 
that the paper produced contained his 
deposition. 3 St. Tr. 153. 

(c) R. v. Paine , 1 Salk. 281 ; 5 Mod. 
183. 

(d) By the late* tat. 7 Geo. 4, c. 64. 

(e) tost. 236. 337. 

(/) Fdst. 106. Radbourn’s Case 9 Leach, 
512. 

fg) J?. y.Shellard, 9 C. & P. 277. 
Where it isvl&id also that the witness 
ONght to be asked only whethefMhe has 
always said the same thing, except before 
the magistrates. “ 
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made under the direction of Acts of Parliament, which it seems to be now 
settled are not evidence where they are taken ex parte against one who had 
not the benefit of cross-examination. Therefore an ex parte ^amination of 
a pauper, although taken upon oath, is not admissible evidence against the 
appellant parish. For although the stat. 13 &*14 Car. 2, c. 12, s. 1, gives 
magistrates authority to remove upon complaint made, and* incidentally to 
examine upon oath, yet the proceeding is ex parte 9 and the parties to be 
affected have no opportunity to cross-examine (A). In the case of The King 
v. JRavenstone ( i ) it was held that the examination of a woman pregnant of 
a bastard was admissible evidence, after her death, against the person whom 
she charged as the putatr#e father, although the proceeding before the 
magistrate was ex parte y and the party charged was not present; the 
authority of this case may well be doubted (k). 


DETINUE. 


In detinue the plaintiff must prove, 1st, his property in the goods ; and 
2dly, the detainer by the defendant. * 

1. Property in the goods. This may be either absolute or special (/). 
But a present right of possession is essential (in) ; a mere reversionary 
interest is not sufficient. And the right must exist at the time of bringing 
the action. If A . deposit the tit e* deeds of his estate with B., and before 
action convey the estate, he cannot recover, for the title deeds go with the 
estate (»). 

2dly. The detainer by the defendant. Under the plea of non detinet y it 
is sufficient for the plaintiff to prove that the goods came wrongfully into 
the defendant^ possession, thoflgh the declaration allege a possession by 
finding ( [o ). 

If m man detain the goods of a feme covert which came into his hands 
before the marriage, the husband alone may bring detinue , for the detention 
is the gist of the action Q>); proof of possession is tlnnecessary ( q ) ; and if 
A . deliver goods to B . to deliver . them to C. y the latter may bring detinue 
against B. y for the property is vested in him by the delivery to B. for his 
use (r). 


(h) R. v. Ferry Frystone 9 2 East, 64. 
JR. v. Nunehctm Courtenay 9 1 East, 373. 
R. v. j E riswell 9 3 T. R. 721. 

(?,) 6 T. R. 373. See also R . v. Clayton , 
3 East, 68 ; supra , 201 , n. (g), and the ob- 
servations upon it. 

( k ) The Court assumed that depositions 
under the stat. of Phil. & Mary, taken in 
the absence of the prisoner, would be evi- 
dence against him. Vide infra 9 tit. Exa- 
mination. 

(l) B. N. P. 60. The proof as to pro- 
perty seems to be the same as in an action 

of trover. Ibid. But greater certainty is 
necessary in the description of the pro- 
perty in the declaration. 

(m) Gordon v. Harper , 7 T. R. 9. 

Pain v. Whitaker , 1 R. St M. 100. * 

(w) Phillips v. Robinso% | 4 Bingh. 106. 
If A./£enant in fee-simple, enfeoff B. v^h- 
out warranty, B. shall have all charters 
and evidences, for B . ft to defend the land 
at his peril; but if A. enfeoff B. with 
warranty,^, shall not have any charters 


* 

or evidences which comprehend the war- 
rantv without express grant. If A . en- 
feoflrJEJ. with warranty to him, his heirs, 
and assigns, and B . by deed enfeoff C. 
without warranty, who enfeoffeth JD. toith 
warranty, C. shall have the iirst and second 
charter. Lord Buchhurst’s Case , 1 Co. 1. 

( o ) Mills v. Graham , 1 N. R. 140 ; and 
semble, where the detention is wrongful, 
the declaration may always be supported 
on an allegation of finding, as in trover; 
per Sir J. Mansfield, C. J. Ibid. In cases 

of special bailments it may be lit to declare 

specially; but even there it seems to be 
unnecessary. Ibid. And see Co. Litt. 280, 
b.; tit. 2, N. B. 138 (E). Kettle v. 2?rom~ 
sail, Willes, 118; Bfod. Ent. vol. 2, p. 
422. 

( p) B. N. P. 50. i Sec#* in detinue of 
charters of the wife’s inheritance. I Rob 
347. 

(9) Ibid.; and 1 EollfAb. 606. 

(r) 1 Roll. Ab. 606. ‘ 
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If A. cfeliver goods to B. who loses them, and D . finds them, and delivers 
them to J. S , who has a right to them, A. cannot maintain detinue against 2 >., 
for he is not gpvy to the delivery by A . (s). 

If a statute prohibit goods under pain of forfeiture, one part to the King, 
and another to hitn who will inform, seize, or sue for the same, any person 
may bring detinue for the goods, for the bringing the action vests a jjrojjerty 
in him(t). An heir may maintain detinue for an heir-loom (u). 

The plaintiff must prove an actual possession of the goods by the defen- 
dant^) ; hence detinue does not lie against the. executor of a bailee who has 
destroyed the chattel (y). And if there be several executors, and one only 
has the possession, the action must be brought against him alone ( 2 r). 

If goods be delivered to husband and wife, the detinue must be against 
the husband only (a ) ; but if goods come to a feme covert before marriage, 
the action must be brought against the husband and wife (5). In detinue for 
a bond, a variance as to the sum will be material (c). The detention of goods 
seized by excise officers, after payment of the penalty on a conviction by 
justices, is not unlawful if no demand has been made ( d ). 

Under the plea of non detinet , the defendant may give in evidence any 
matter which shows that he does not detain the plaintiff’s goods ( e ) ; as for 
instance, a gift by the plaintiff; but he cannot give in evidence that the 
goods were delivered by way of pledge, as he may in trover (y*). 

And by the rule of II. T. 4 W. 4, the plea of non detinet shall operate as 
a denial of the detention of the goods by the defendant, but not of the 
plaintiff’s property therein ; and no other defence but such denial shall be 
admissible under that plea. 

The jury must find the value of every particular thing demanded ; for the 
judgment is to recover the thing itself, or the value of it, and if the jury 
find damages and costs, and no value, the defect cannot, it is said, b^ sup- 
plied by a writ of inquiry (< 7 ). 

DEVISE, PROOF OF TITLE BY. See Ejectment. 


DIRECTORY. 

Statute when directory as to Time. See Time. 
As to Mode of Sale (/i), s§e Index. 


(s) 2 Danv. 511 ; B. N. P. 51. 

(t) Salk. 223 ; B. N. P. 51. It has been 
said, that detinue does not lie where the 
property has been taken by trespass ( Sel. 
N. P. tit. Detinue, 6 Hen. 7, 9, a. ; Bro. 
Ab. Detinue, pi. 53), because, as is said, 
the property is devested by the trespass, 
tam. qu . 

(k) Bro. Ab. Detinue, pi. 30. 

(jr) 2 Roll. Ab. 703. Wilkins v, Des- 
pardy 5 T. R. 112. 

(y) B. N. P. 50. 

(*) Bro. Ab. Detinue pi. 19. 

(а) Roll. R. 128; B. N. P. 51. 

(б) Co. Litt. 351 ; B. N. P. 5H; i. e, sent - 
blc, for the detention before the marriage. 

(c) 2 Roll. Ab. 703 ; B. N. P. 61. 

(tt) Hutchings v. Morris, 6 B. Sc C. 4C4. 

(*) Co. Litt. 283 ; B. N. P. 51. 

CO B. N. P. 51. Under the pica of 


non detinet of a note, the defendant can- 
not show a justifiable detention. Richards 
v. Frankum, 6M & W. 420; and 8 Dowl.. 
346. And on the note be;ng produced at the 
trial, there appearing to be a memorandum 
at th$ back, assigning it to 6r., a third 
party, and directing the maker to pay the 
assignee the amount and all interest in 
respect thereof, it was held, that as 
amounting to a mere indorsement, it did 
not require a stamp; but that on the issues, 
“ not Hie property of the plaintiff, and that 
the defendant held it as the servant of Cr.” 
the Verdict must be found for the defendant. 
Ibidk 8. C. 9 C. & P. 221. 

(g) Ibid.; IQ Co. 119. But they may 
ftn<^ the aggregate value of tha^yhich 
consists of a number of particulars ; as a 
flock of sheep, &c. Ibid . 

(h) Hoe v. JEvans, 1 C. Sc M. 450. As 
to writs, Miller v* Bowden, 1 Cr.& J. 563. 
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^ DISTRESS (i). 

An action of trespass is a proper form in all cases where the distress is 
either wholly illegal ( k ) or irregular, unless it be otherwise provided by a 
statute^ 

Where a distress has been irregularly made for rent, or for poor’s rates, 
the action is in case or tresx)ass, according to the nature of the irregularity 
complained of (/). But the plaintiff may waive the trespass and bring 
case (m). 

In an action on the case for an illegal or irregular distress, the particular 
gravamen is specified in the declaration, which governs the nature of the 
proof. 


And see Davidson v. Gill , 1 East, 72. 
Clarke v. Palmer, 4 M. & Ry. 141. A 
statute is never directory when in the 
negative. 

(£) As to justifications under a distress 
for rent, see Replevin. — Trespass. A 
Canal Act authorizing the company to dis- 
train goods in boats for non-payment of 
toll, does not warrant a distress except on 
the canal. - 1 Fraser v. Swansea, 1 Ad. & 
Ell. 354. As to distresses for small rents, 
see the stat. 57 G. 3, c. 93 ; 7 & 8 G. 4, c. 17. 
Distress warrants by justices of the peace, 
27 G. 2, c, 20. As to notice of action, see 
Notice. — Time. Goods were seized^ un- 
der a warrant of distress, for church-rates, 
admitted to be irregular) on the 27th Oc- 
tober, 9 but not sold until the 1st and 2d 
November, and the action was brought on 
the 30th January ; it was held, that as the 
seizure was only conditional, if the amount 
were not paid, and the subsequent sale was 
the real grievance, the action was in time ; 
and where the demand of perusal and copy 
of the warrant required it to be within 
three days, although by 24 Geo. 2, c. 44, 
no action can be brought until after refusal 
of such copy, and in six days after demand, 
held, that the right of action was not af- 
fected thereby. Collins v. Dose, 5 M .Sc W. 
194. 

(A) If the landlord turn the plaintiff’s 
family out of possession, and continue in 
possession after the rent is paid, he is a 
trespasser. Btherton v. Bopplewell, 1 
East, 139. As to what may be taken in 
execution under a distringas, see 3 B. & 
P. 256 ; 4 East, 467. Implements of 
trade are distrainable where there is no 
other subject of distress. Simpson v. 
Iiartop , Willes, 512. Utensils in use 
are not distrainable. Secus , if not in use 
and no other distress on the premises. 
Denton v. Logan, 9 Bing. 676. Wood 
v. Clarke , 1 Cr. & J. 484. See Appen- 


dix. Beasts distrained damage feasant 
must be fed whilst impounded. Cruelty 
to Animals Act. The collector of land-tax 
cannot break open a house, without the 
presence of a constable, to make a distress, 
the provision overruling the whole of sect. 
17 of 38 Geo. 3, c. 5. Doss v. Daine, 
4 M. & W. 419 ; 7 Dowl. 53 ; and 8 C. & P. 
699. 

(l) lb . By stat. 17 Geo. 2, c. 38, s. 8, 
“ Where any distress shall be made for 
money justly due for the relief of the poor, 
the distress shall not be deemed unlawful, 
nor the party making it a trespasser, on 
account of any defect or want of form 
in the warrant of appointment of overseers, 
or in the rate of assessment, or in the war- 
rant of distress thereupon ; nor shall the 
party distraining be deemed a trespasser 
ab initio, on account of any irregularity 
which shall be afterwards done by him ; 
but the party grieved may recover satis- 
faction for tlie special damage in an action 
of trespass, or on the case, with full costs ; 
unless tender of amends be made before 
action brought.” — By stat. 11 Geo. 2, c. 19, 
s. 19, “ Where any distress shall be made for 
any rent justly due, and any irregularity 
or unlawful act shall be afterwards done 
by the party distraining, or his agent, the 
distress shall not be deemed unlawful, nor 
the distrainer a trespasser ab initio »*, but 
the party grieved may recover satisfaction 
for the special damage in an action of 
trespass, or on the case, at the election of 
the plaintiff; and if he recover, he shall 
have full costs.” But by sec. 20 of the 
same stat. it is provided, “ that no tenant 
or lessee shall recover in such action, if 
tender of amends has been made before 
action brought.” 

(m) Distress made after tender of the 
rent, the plaintiff may waive the trespass 
and bring case. J Branscombe v. Bridges , 

1 B. & C. 1*5; 3 Starkie’s C. 171. 


* An irregularity in the distress does not avoid the sale. Lyon v. Weldon, 2 Bing. 

334. 
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The most usual causes of action are for distraining where no rent was 
due (n) ; or for more than was due ( 0 ) ; or for an excessive ^distress ( p ) ; or 
for distraining? beasts of the plough, and sheep, where there is other sufficient 
distress (^) ; or driving a distress above three miles out of the hundred (r) ; 
impounding goods distrained off the premises, and not giving due notice (s); 
refusing to restore the goods distrained for rent, after tender of the rant and 
costs (£) ; selling the distress within five days after notice (w) ; not removing 


(n) By 2 Will. & Mary, sees. 1, c. 5, s. 6, 
the owner may, in action of trespass or 
case, recover double the value of the goods, 
and full costs. 

( 0 ) This is either at common law or 
under the stat. of Marl. 52 Hen. 3, c. 4. 

(p) Trespass does not lie for taking 
an excessive distress for rent {Lynn v. 
Moody , Fitzg. 85 ; 2 Str. 851. Hutchins 
v. Chambers , 1 Burr. 590), unless gold and 
silver be taken to excess, for they are of 
known value. Ibid ; and per Lord Kenyon, 
Crowther v. 1 lamsbottom, 7 T. R. 658. 
The proper remedy for taking an extensive 
distress is case upon the Statute of Marl- 
bridge, 52 H. 3, c. 4. Hut chins v. Whitaker , 
2 Ld. Kenyon, 204. Trover will not lie. 
Whitworth v. Smith, 1 M. & R. 103. 
Bachelor v. Vyse, 4 M. & S. 552. 

{q) Unqore estpurveu que null homme 
de religion n* autre soitdistreinte per bestes , 
que gaignent sa terre , ne per ses brebis, 
taunt come lem trove autre dcstresce et au~ 
tres cliateuxsvffisaunt. 51 H. 3, st. 4. But 
such a distress is not illegal if at the time of 
making it there was reasonable ground for 
supposing, from the appraisement of com- 
petent persons, that without taking beasts 
of the plough there would not have been 
sufficient. Jenner v. Yolland, 6 Price, 8. 
The law does not compel the previous sale 
of such other goods. Ibid ; and see 2 
Willes R. 167. An action is not main- 
tainable for distraining beasts of the 
plough where there is no other sufficient 
subject of distress on the premises. Pig- 
gott v. Birtle, 1 M. & W. 441. Imple- 
ments of trade are distrainable where there 
is no other subject of distress. Simpson 
v, HartopjW illes, 512. Utensils in use are 
not distrainable. Seats, if they be not in 
use and there be no other distress on the 
premises. Fenton v. Logan, 9 Bing. 676. 
Wood v. Clarke , 1 Or. & J. 484, Crops 
taken in execution under the statute, and 
left a considerable time upon the pre- 
mises in order to be reaped, are not dis- 
trainable for rent becoming due after they 
wcr$ taken in execution; see Vol. 1. 514; 
and where props are so taken, sold, and 
left on the premises, and arrears of rent 
have been paid, under the statute of Anne, 
the landlord cannot distrain for subsequent 

rent on the ground that the jferchaser has 

not entered into the agreement prescribed 
by the stat. 56 Geo. 3, c. 50, 9 . 3. tfor can it 
b&presumcd from the absence of such an 
agreement that the straw was sold to be 
earged qj? contrary to the 1st section. 


Wright v. Davies, 1 Ad. & Ell. 641 . As 
to the general position that growing crops 
seized under a fi.fa. are not liable to the 
landlord’s distress, see Peacock v. Purvis , 
2 B. & B. 362 ; 5 B. Moore, 79. Baton 
v. Southby , Willes, 131, and the dictum 
of Thompson, B. in Gtoilliam v.* Burke , 
1 Price, 277, contrd . Distrainers of cattle 
damage feasant are bound to provide a 
proper nound, and are liable for injury 
caused by the state of it; where the repli- 
cation alleged that the pound was then 
wet, and wholly unfit, and whereby, &c., it 
was held, that the issue raised expressly 
its state at the time of impounding, and 
not whether generally sufficient. Wilder 
v. Speer, 3N.&P. 536. 

(r) 1 & 2 Phil. & Mary, c. 12, which 
entitles the party aggrieved to 51. and 
treble damages. 

(s) 2 Will. & Mary, c. 5, s. 2 ; 11 Geo. 2, 
c. 19, 8. 10. 

(t) A tender of the rent upon the land 
before the distress makes the distress tor- 
tious ; a tender after the distress, and be- 
fore the impounding, makes the subsequent 
detainer, but not the taking, wrongful ; a 
tender after the taking and impounding 
does not make either the one or the other 
wrongful ; but in the case of a distress for 
rent, a sale after tender of the rent and 
costs, is illegal, under the equity of the 
stat. 2 Will. & Mary, c. 5. An action on 
the case will not lie for detaining the plain- 
tiff’s cattle, which have been distrained 
damage feasant, in the pound after tender 
of amends made subsequent to the im- 
pounding. Anscomb v. Shore. 1 Camp. 
285 ; 1 Taunt. 261 ; nor where the tender 
is made after the distress, but before the 
impounding ; for the proper action is reple- 
vin or trespass. Lindon v. Hooper , Cowp. 
41 4 ; and see 6 T. R. 299 ; Sheriff v. James, 
1 Bing. 341. 

(w) See the stat. 2 Will. & Mary, sess. 1, 
c. 5, s. 2. Where the landlord sold an 
unripe crop of corn within the five days, 
the plaintiff cannot recover on a declara- 
tion for the seizure, per quod he would not 
replevy, for such a sale is wholly void, and 
the tenant might at any time before the 
corn was ripe have tendered the rent due, 
and if after that the landlord had taken 
the corn, he would have been a trespasser. 

Owen v. Legh, 3 B. & A. 470. The five 
days appointed by the statute afF inclu- 
sive of the day of sale. Wallace v. King , 
1 H. B. 13. The act of appraisement at 
the end of five days does not take away 
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the goods distrained within a reasonable time after the lapse of five days(x); 
for not selling for the best price (y ) ; for not leaving the overplus arising 
from the sale 6 f% distress with the sheriff (z) or constable. 

The omission of the bailiff to deliver a copy of his charges, under the 
stat. 57 G. 3, c. 93, s. 6, does not render the landlord liable (a). 

The law does not prescribe any priority in the sale of goods ; no action 
lies for Celling beasts of the plough before other goods, where the distress 
is legal (5). 

A count in trover is usually added to the special count; and therefore, Proof by 
mere proof of the defendant’s seizure and sale of the plaintiff’s goods will the sheriff, 
usually be sufficient to throw upon the defendant the necessity of justifying 
the act ( c ). 

The more correct course seems to be, that the plaintiff should enter at 
once upon the whole of his case. If he alleges a distress for rent, and com- 
plains of an irregularity committed in the course of that distress, he should 
prove the defendant’s handwriting to the notice of distress, if such a notice 
has been served ; this will usually be evidence of the tenancy, the quantum 
of rent, and the sum in arrear, if it be correct as to such particulars ; if it 
be not correct, and the fact should be material, the defendant may prove 
the amount of the rent by evidence of the original contract, or by evidence 
of receipts given by the defendant, or of payments to him. 

In an action for an excessive distress ( d ) the plaintiff should prove the Excessive 
tenancy (e), the rent due as alleged, and the distress. The tenancy may be distress. 


the right to replevy. Jacob v. King , 5 
Taunt. 451. An arrangement between the 
landlord and tenant that the goods dis- 
trained shall remain on the premises after 
the five days, is not per sc evidence of col- 
lusion between the landlord and tenant. 
Harrison v. Harry , 7 Price, 090. 

(,r) Although there are precedents of 
declarations in case for not removing a dis- 
tress from the premises after the expiration 
of five days (see Chit.ty on Pleadings), yet 
it seems to be clear that the remedy is in 
trespass, and not case. As the stat. 2 Will. 
& Mary, sess. 1, c. 5, s. 2, and the stat. 1 1 
Geo. 2, c. 19, s. 10, authorize an appraise- 
ment and sale of the goods upon the pre- 
mises after the expiration of the live days, 
it follows that the landlord is to be allowed 
a reasonable time for doing this, the sta- 
tutes having fixed no particular time, and 
it being impossible, where each case must 
depend so much on its own circumstances, 
for the Legislature to prescribe any. What 
shall be a reasonable time, under the cir- 
cumstances of the particular case, is a 
question for the jury. In the late case of 
j Pitt v. Adams , Abbott, L. C J., left it so 
to the jury, and the Court of K. B. after- 
wards held the direction to be right. If 
the party remain in possession beyond a 
reasonable^ime, he is a trespasser. J Ibid. 
After the stat. 2 Will. & Mary, sess. l,c. 5, 

a. 2, which gives the power of sale after 
the Expiration of five days, and previous to 
the stat. 11 Geo. 2, c. 19, s. 10, which 
authorized a sale on the premises, the land- 
lord was considered to be a trespasser if 


he did not remove the distress at the end 
of five days. Griffin v. Scott, Str. 717. 
See also J/Vinter borne v. Morgan , 1 1 East, 
395. Wallace King, l H.B.13. Ether- 
ton v. Popple well, 1 East, 139. But the 
defendant in trespass may disprove the 
trespass by evidence of consent on the part 
of the tenant. See Harrison v. Bray , 7 
Price, 610. 

( y ) According to the stat. 2 Will. & 
Mary, c. 5, s. 2, infra , note ( p ). But the 
price at which the goods were appraised 
will be presumed to be the best, uutil the 
contrary appear ; 4 Mod. 390 ; Com. Dig. 
Distress, D. ft. 

(z) According to the stat. 2 Will. & 
Mary, c. 5, s. 2, where the action is against 
overseers for the surplus under a distress 
for poor’s rates, under the stat. 27 Geo. 2, 
c. 20, a demand must be proved to have 
been made previous to the commencement 
of the action. Simpson v. Routh , 2 B. & C. 
682. » 

(a) Hart v. Leach , 1 M. & W. 500. 

(b) Jenner v. Yolland , 6 Price, 5. 

(c) But trover will not lie for an irregu- 
larity in the sale where the defendant was 
entitled to distrain, although he sells before 
the expiration of the five days. Wallace v. 
King , 1 H. B. 13. 

(d) Under the 6 tat, 52 H. 3, c. 4, “ et 

qui districtiones fccerint irra tionabiles et 

indebitas graviter amercientur ftropter 

excessum districtionum ipsarum . 

(e) A local description of the prqpises 
must be proved as laid. Harris v. Cooke 
2 Moore, 587. See VoLI. tikVARiANC*’ 
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proved ofi already stated, or by the production and proof of the lease. 
A variance between the quantum of rent alleged, and that appearing to be 
dub, will not be material ( f ). * 

The taking of the distress by the defendant may be proved by the testi- 
mony of the person employed to distrain, if he can prove his authority from 
the defendant; or such authority may be proved .by giving secondary 
evidence of the warrant to distrain, after giving notice to produce the war- 
rant. Proof of the seizure of the distress is sufficient, without showing that 
the goods were sold or removed ; and although no person be left in posses- 
sion of the goods (g). So if the plaintiff pay* the expenses of the levy 
under protest before any seizure is made or inventory taken (A). 

It is not necessary to prove express malice ; it should, however, appear 
that the excess was considerable (i). Neither is it necessary to prove the 
precise amount of rent alleged to be due (A). 

The proper test of value is the amount which the goods would have sold 
for at a broker^ sale (Z). 

The action does not lie against the keeper of a pound merely for receiving 
a distress, though the original taking was tortious, unless l^p exceed his 
duty and assent to the trespass (m). 

In an action on the cqj£e the defendant may, under the general issue, give 
any evidence in justification of his act ( n ). If the distress were for rent he 
should prove the tenancy, either by means of the contract, or evidence of 
the payment of rent by the plaintiff, or sonfe other admission by him of the 
tenancy {o) ; the authority to the broker or other agent to distrain, for the 
particular cause ; notice of distress according to the statute (/>), by means 


( f) Sells v. Hoare , Bing. 401. 

(y) Swan v. Earl of Falmouth , 8 B. Sc 
C. 456. 

( h ) Hutchins v. Scott , 2 M. & \V. 
800. 

(i) Field v. Mitchell , 0 Kb p. C. 71. As 
if a man distrain oxen for a small sum, 
where a sheep or pig might have been 
distrained. Secus, where the distress can- 
not be made on an article of inferior value. 
Ibid, According to an ancient case, a cart 
and horse may be distrained for a small 
demand, because, as is said, they are not 
seiwable . Clarke v. Tucker, 2 Vent. 188 
Proudlove v, Twemhnc, 1 Cr. & M. 320. 
A landlord is not bound to calculate very 
nicely the value of the property seized, 
hut lie must take care that some propor- 
tion is kept between that and the amount 
due. Per Bayley, J., Willoughby v. Back- 
house i 2 B. & C. 823. To maintain the 
action there must he a disproportion to 
excess. Per Lord Ellcnborough, Field v. 
Mitchell, 0 Esp. C. 71. A landlord is 
liable for excess in seizing growing crops, 
the probable produce of which is capabfe 
of estimation at the time of seizure, but 
the measure of damages is the inconve- 
nience and expense sustained by the tenant 


in being deprived of their management, or 
which he is put to in providing sureties on 
replevying. Fiygott v. Birtle , 1 M. & W. 
441. 

(h) Sells v. Hoare , 1 Bing. 401. 

(Z) Wells v. Moody, 7 C. & P. 59 ; and 
therefore a witness’ ought not to be asked 
what might have been obtained for the 
goods from an incoming tenant. Ibid, Per 
Parkb, B. 

* (m) Badkin v. Potcell , Cowp. 47G. 

(n) Under the stat. 11 Geo. 2, c. 19, s. 
21, a previous recovery in replevin is a 
bar. Phillips v. Berryman , 8 Doug. 
380. 

( 0 ) And for this purpose notice should 
be given to him to produce the lease or 
agreement under which he holds, the re- 
ceipts for rent, &c. 

( j >) By the stat. 2 Will. & Mary, sess. 1 , 
c. 5, s. 2, it is enacted, “■ That where any 
goods or chattels shall be distrained for 
any rent reserved, and due upon any con- 
tract, and the tenant or owner of the goods 
shall not within five days* next after such 
distress, and notice thereof t, with the 
cause of such taking, left at the chief 
mansion-house, or other most notorious 
place on the premises $ charged with the 


* Bee note (x), supra , 391. 

t As to the form of notice, see Moss v. Gallimore , Doug. 180. It need not stffte at 
what time the rent became due. Ibid, 

X 1W notice delivered to the party himself is sufficient {Walter v. Runibal, Lord 
Ray. 63), for it is the most effectual way of giving notice. 
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of an examined copy, after proof of notice to produce the original ; % Tegul a Proof by 
appraisement by two swori^ appraisers (5) at the expiration of five days' thedcfend- 
after the notice ^r) ; the sale of the goods for the best price that could be 
got (j?) ; the amount of the costs (*) ; the leaving the overplus, after payment 
of the rent and costs, with the sheriff or constable. 

He cannot justify a joint distress for parcels distinctly let, though in the 
same lease ( u ) ; nor can he split his distress, and first distrain for part, and 
afterwards for the residue (#). A distress warrant for seven rates, one of 
which has been quashed, is void as to all ( i y ). An arrangement after an 
illegal distress as to the sale does not devest the plaintiff's right of action (z); 
neither doe9 payment or tender of rent, in order to obtain re-deliverance of 
the goods, bar an action for irregularity. An agreement to take interest 
on rent does not take away the right of distress (a). 

In an action for an excessive distress, the defendant may show that more 
rent was due than is stated in the notice (b). Previously to the late statute, 
the broker who made the (listless was held to be an incompetent witness for 
the defendant, to disprove an irregularity (c). 

In an action under the stat. 11 Geo. ‘3, c. 19(d), for a fraudulent and Proof in an 
9 action for a 

fraudulent 

rent, replevy the same, the person rlis- refusing to permit the plaintiff to appraise removal, 

training may, with the sheriff or under- goocis distrained, a plea that the goods &c. 

sheriff of the county, or constable of the were taken for arrears of rent, is an issu- 

liundred, parish or place, where the-dis- able plea, as going to the merits. Sealey 

tress is taken, cause the distress to b#ap- v. Harris, 7 Dowl. 107. 

praised by two sworn appraisers*, whom (r) The five days arc reckoned inclusive 

such sheriff, &c. shall swear to appraise of the day of sale. Wallace v. King , 1 H. 

them truly; and after such appraisement B. 13. 

shall and may lawfully sell the goods and (s) Supra , note (z>). 

chattels so distrained for the best price (f) The stat. 57 Geo. 3, c. 93, which rc- 

that can be gotten for the same, towards gulates the costs of distresses for rents not 

satisfaction of the rent, and the charges of exceeding 20 /. directs (sec. 5) that evi- 

thc distress and appraisement, leaving the deuce of the justice's signature shall be 

overplus (if any) in the hands of the she- proof of the j udgment. 

riff, under-sheriff, or constable, for the (w) Rogers v. Birkmire , Str. 1040; 

owner's use/' It seems that at all events Cas. T. II. 245. 

reasonable care and diligence ought to be (a?) Wallis v. Saville , Lutw. 1532. 

used to obtain the best price. Whqjje a Secus if he seize for the whole , but mis- 

sheriff sells under a venditioni exponas , taking the value of the goods, seize too 

the meaning of the writ is, sell for the best little. Hutchins v. Chambers , 1 Burr, 

price you can obtain ; and the sheriff ought 589. 

not to part with the goods for a price xna- (; y ) Hardy v. Wink , 2 Moore, 417. 

nifestly inadequate to their valdfe. See (z) Willoughbf v. Backhouse, 2 B. &C. 

Keightly v. Birch , 3 Camp. 521. JBar- 821. 

nard v. Leigh, 1 Starkie'a C. 43. But (a) Skerry v. Preston , 2 Cliitty's R. 
where a sheriff cannot sell but under too 245. 

great a sacrifice, under a writ of Ji.fa., he ( b ) Gwinnett v. Phillips , 3 T. R. C45. 

ought to make a special return. Ib . The Crowther v. Ramsbottom, 7 T. R. 658. 

party is not bound by the notice of distress (c) Field y. Mitchell, 6 Esp. C. 73. 

given at the time of the distress ; he may (rf) By IT Geo. 2, c. 19, s. 1, “ In case 

distrain for one thing and justify for an- any tenant or lessee of lands or tenements, 
other. Crowther v. Ramsbottom , 7 T. R. upon the demise whereof any rent is pay- 
658. able, shall fraudulently or clandestinely 

(#) See the stat. supra, note (p)» An calpy off his goods, to prevent the landlord 

appraisement by a party who makes the fmn distraining, it shall be lawful for 

distress is irregular. Westwood v. Cowne , every landlord, or any person by him em- 

1 Starkie's C. 172. In case for wrongfully powered, within thirty days next ensuing 

* - - - - ■ 

* ft is irregular for the party distraining to act as broker, 2 Bing. 334. Westwood 
v. Coijne, 1 Starkie’s C. 172. Andrews v. Russell , B. & P. 81. The measure of 
damages, in an action for selling without an appraisement, is the value of the goods, and 
special damage sustained, mi nus the amount of rent due. Buggins v. Good, 2 Tyrr. 447. 

JVott v. Curtis , cited Ib. 449. 
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clandestine removal of goods, to prevent a distress, the plaintiff must 
prove, 1st, that the rent was in arrear (e ) ; 2dlj^ the fact of the removal of 
the goods, and their value. It is sufficient to show that the removal was 
with the privity of the tenant ; 3dly, that the removal was fraudulent or 
clandestine, and made (f) with intent to prevent the landlord or lessor 
from distraining for the rent so due. It has been said, that it is necessary 
to prove that the removal was secret and clandestine , as well as that it was 
fraudulent (g) ; but this may well be doubted, the words of the statute being 
in the disjunctive. The statute, it seems, contemplates a removal by the 
tenant for his own benefit, and does not extend to a delivery to a creditor 
who presses for payment of a debt ( h ). Nor to the removal of the goods of 
a stranger (i). The fraudulent intention, which is a question of fact for the 
jury, is usually evidenced by the season and circumstances of the removal ; 
as from its having been effected in the night-time, or at an unseasonable 
hour, with suddenness and precipitation after a threat of distraining, or 
with knowledge that a distress was intended. 

In an action against one for aiding and assisting a tenant in a fraudulent 
removal, it is essential to prove knowledge of the fraudulent intent (A). 

In an action of trespass against the landlord, who has followed goods thus 
removed, he cannot give the fraudulent removal in evidence under the 
general issue (Z); he must, on issue taken on the special justification, be pre- 
pared with the proofs already stated, and also show that he distrained the 
goods within thirty days after the removaffyw). 


DISTURBANCE. 

In an action on the case for the disturbance of the plaintiff in the enjoy- 
ment of incorporeal rights, such as of common (w), way (w), watercourse (w), 
office, seat at church, or other possession, the plaintiff must prove, under 
the plea of the general issue, not guilty ; 1st, his right, as alleged in the 


such carrying off, to seize such goods wher- 
ever the same shall be found, as a distress 
for the rent, and the same to sell or dispose 
of, as if the said goods had been distrained 
upon such premises.” Sec. 2 : " Provided 
that no landlord shall seize goods sold bond, 
fidt f, and for a valuable consideration, be- 
fore such seizure made, to any person not 
privy to such fraud.” Sec. 3 : "If any 
such tenant shall fraudulently remove his 
goods, and any person shall knowingly 
assist such tenant in fraudulently convey- 
ing away his goods, or in concealing the 
same, all persons so offending shall forfeit 
to the landlord from whoseltestate such 
goods were carried off, double the value of 
the goods, to be recovered by action of 
debt in any of His, Majesty’s courts at 
Westminster, or in the courts of sesMpn 
in the counties palatine, or in the coufts 
of grand sessions in Wales.” The land- 
lord may elect which remedy he will pur- 
sue, in case of fraudulently removing goods 
to prevent a distress, by action or by com- 
plaint to two magistrates, although the 
goods do not exceed the value of 50 Z. 
Bromley v. Holden , 1M.&M. 175. 

(e) Unless rent be actually in arrear, the 
ease is not within the stat. 2 Will. Saund. 


284, a,. n. (2). Wakson v. Main, 3 Esp. C, 
15. 

( £) Lister v. Brown , 3 D. & R. 501 j 

i cr& p. 121 . 

(g) Watson v. Main , 3 Esp. C. 15, cor . 
Eyre, C. J. The point was doubted in 
Fumeaux v. Fotherby , 4 Camp. 136 ; but 
in the fese of Opperman v. Smith , 4 D. & 
R. 33, subsequently decided, it was held, 
that an open removal, if fraudulent, of 
which the jury were to judge, would justify 
the landlord in following and distraining the 
goqds. A withdrawing of cattle to a place 
where they were not likely to be fowipl, is 
a concealment, although they were turned 
into an open field. Stanley v. Wharton, 
8 Price, 301. An action lies, although the 
value does not exceed 601, lb, 

h) Bach v. Meats, 5 M. & S. 200. 

i) Thornton v. Adams , 5M.&8, 38. 

(A) Brooke v. Noakes, 8B.&C. 539. 

(Z) 2 Will. Saund. 284, a. ; 3 Esp. C. 15 

Fumeaux v. Fotherby , 4 Camp. 138. As 
to the justification by the landlord* in an 
action of trespass, see Trespass.^ 

(m) According to the stat. 11 Geo. 2, 
c. 19, s. 1 , 2. 

(n) See these titles respectively. 
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declaration; 2*ily, the defendant's interruption of that right; and 8dly, 
the damage sustained. ^ 

1st. The usual allegation in the declaration against a wrong-dber, is Proof of the 
habere debet , without alleging a grant or prescription (o) ; and although he P la j ntiff, » 
should allege a prescription, yet as it is but inducement, a variance from g * 
the prescription in evidence would not be material, provided the plaintiff 
proved himself to be really entitled to the right claimed ( p ) ; but the plaintiff 
must prove his right as claimed; as, if he claim a right as appurtenant to 
particular lands, by proof that it has been used by the occupiers of that 
land ; and it would be insufficient to prove that the right was enjoyed as 
appurtenant to other lands, or by the tenants of the manor (g). 

The title to a right of this nature is proved, either, 1st, by direct, or 2dly, 
more usually by presumptive evidence ; by direct evidence, as by proof of 
a grant of a right of way, as appurtenant to a house or land, or of a right 
to a pew, as appurtenant to a house, by proof of a faculty (r). 

2dly, Prescriptive rights can seldom be proved except by presumptions Presump- 
resulting from constant usage and enjoyment, where the right is of a private 
nature ; and from such evidence, and also from reputation and traditionary 
declarations, where it is of a public nature ( 5 ). 

An uninterrupted enjoyment of land for twenty years, in the claimant’s 
own right, is prim A facie evidence of title to the land itself (f) ; and an 
enjoyment of a privilege or easement in the lands of another, affords also a 
presumption of a legal title by grant or prescription ( u ) ; this, however, is 
merely presumptive evidence of the right, which is liable to be rebutted by 
circumstances (#) ; and on the other hand, the presumption of legal title 
may be inferred from a shorter period of possession (y). 

In an action for the disturbance of the plaintiff in his enjoyment of a pew 
in a church, proof of possession is sufficient against a wrong-doer, without 

( 0 ) Com. Dig. Action on the Case, B. 1. that the plaintiff was entitled to common of 

(p) As against a strapger for a wrongful pasture for all cattle, levant and couchant , 

disturbance of a right, the mode by which upon the land, was supported by evidence 

he acquired the right is, it seems, no more that the plaintiff was a part owner with 

material to be Btated, than it would J>e if defendant and others of a common field, 

the plaintiff in an action of trover should upon which, after the com was reaped, and 

aver that he was lawfully possessed of the field cleared, the custom was for the 

goods bought at a fair. Secus in trespass different occupiers to turn out cattle in 

or replevin, where, if a plaiutiff allege a proportion to the extent of their respective 

particular estate, he would be bftund to lands within the common field; and although 

prove it on issue taken. Sir Francis Leake's such cattle were not maintained upon such 

Case , Dyer, 366. Goram v. Sweeting , land in winter, and although the custom 

2 Will. Saund. 206, note (22); 2 Cro. 630; was to turnout according to the extent, 

Com. Dig. Action on the Case, B. 1.; and not the produce, of the land in respect 

1 Will. Saund. 346. Ricketts v. Sahqpy, of which the right was claimed; and that 

2 A. 360. the right was well laid to extend over the 

(q) Wilson v. Page , 4 Esp. C. 71. But whole comnfon, without excepting his own 

where the plaintiff declared upon a right land. Cheesman v. Hardham , 1 B. Sc. A* 

of common, in respect of a messuage and 706. 

160 acres of land, with the appurtenances, (r) See Stocks v. Booth , 1 T. R. 428. 

it was held that the declaration was divi- mts) Vid. Vol. I. and infra, tit. Prr- 

sible, and that proof of common right in scription. 

respect of the land was sufficient to en- (t) See tit. Ejectment, 

title the plaintiff to a verdict pro tanto . ( u ) Sec the cases, 2 Will. Saund. 176, a. ; 

Ricketts v. Salway , 2 B. Sc A. 360. The and also tit. Prescription.— Presump- 

al legation of a right of common for all the tion. * 

plaintiff’s cattle, leoant and couchant , &c. (a?) See tit. Presumption. — Length 

may be supported, although the common op Time. 

be not sufficient to feed all the cattle for a ( y ) Ibid. ; and see j Bealey v. Shaw , 

length of time. Willis v. Ward , 2 Chitty, 6 East, 208. 

297. So it was held that an allegation 



Proof of the 
disturb- 
ance* 

Of damage. 
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proof ofirepftirs done by the plaintiff (z ) ; but as against the ordinary, who 
by the common law has the disposal of all the seats in the church, a special 
title or considerati6n must be alleged and proved ; as by proof of the building 
and repairing of the seat ( a ). The defendant may adduce evidence to rebut 
the presumption of right arising from such continued enjoyment, by evi- 
dence tending to explain it, and to show that the enjoyment was founded 
not on right, but on leave and permission ( b ) ; or to destroy the prescrip- 
tion by proving the origin of the enjoyment, or showing that it has been 
interrupted, or that the prescription has been extinguished (c). 

2dly. The disturbance may be alleged generally, and the particular manner 
of the disturbance be given in evidence ( d ). 

3dly. Proof of damage done, to the smallest amount, will be sufficient to 
support the action, although the plaintiff cannot prove damages to any 
specific and determinate amount; for if that were required where the 
plaintiff's Tight has been infringed, the wrong-doer might gain a title by 
length of possession (e) ; as, if a stranger turn cattle on the land where the 
plaintiff has a right of common (f) : for it is a damage to the plaintiff that 
lie cannot enjoy the right of common in so ample and beneficial a manner as, 
but for the defendant's act, he might have done (g). So, if the defendant 
take from the common any manure dropped there by the cattle ( h ). 

DRUNKENNESS. 

A defendant may avoid even a deed on non est factum pleaded, by 
evidence that Jie was made to sign it when he was so drunk that he did not 
knoW what he did(i), in which case it is entirely void. So ct fortiori may 
he avoid an alleged agreement, not under seal, by such evidence (A). It has 
indeed been said that a Court of Equity will not relieve in such a case, unless 
the inability were occasioned by the management and contrivance of him 
who gained the deed (/). But at common law no such distinction seems to 
obtain : the law regards the contracts of one who for the time is bereaved 
of reason, though by his own folly, as void, and does not punish his moral 
delinquency by subjecting him to obligations to which assent is essential, 
when he was incapable of assent (w}. 


(s) K enrich v. Taylor , 1 Wils. 320. The 
pew was there claimed by prescription, as 
appurtenant to a messuage. Burton v. 
Bateman , 1 Sid. 203. See tit. Pew. — 
Prescription. 

(а) Ibid. ; and 3 Lev. 73 ; 2 Lev. 241 ; 
Salk. 651 ; 1 Buis. 150; Godb. 200. 

(б) . See tit. Presumption. — Length 
op Time. Bradbury v, Grinsell , 2 Will. 
Saund. 176, d. Daniel v. North , 1 1 East, 
372. Campbell ▼. Wilson, 2 East, 294. 

( c ) See tit. Prescription. 

(d) 2 Cro. 600; Bridg. 4; Com. Dig. 
Action on Case, B. 1 . 

(e) See the observations of Buller and 
Grose, J 8 , Hobson v. Todd , 4 T. R. 71. 

(/) Hobson v. Tpdd y 4 T. R. 71. 

(<7> Ibid . 

(h) Pindar, v. Wadstcortk , 2 East, 154. 
In case for a surcharge it id not necessary 
for the plaintiff to show that he put on 
any cattle of his own at the time of the 
surcharge, but only that be could not 


enjoy so beneficially. Wells v. Waiting , 
2 W. Bl. 1233. 

( i ) B. N. P. 172, cites Cole v. BobinSy 
Hil. 2, Ann. per Holt, C. J., and per Ld. 
Ellenborough in Pitt v. Smith, 3 Camp. 33. 
Intoxication is good evidence upon a pica 
of non est factum to a deed, of non. con - 
ce&t to a grant, and of non assumpste to 
a promise. Per Lord Hardwicke, in Cory 
v. Cory 7 1 Ves. 19, drunkenness is not suf- 
ficient to set aside an agreement to settle 
family disputes, unless an unfair advantage 
be taken. 

(A) Pitt v. Smithy 3 Camp. 33. Fenton 
v. Holloway , 1 Starkie’s C. 126. 

(0 Johnson v. Medllcotty 3 P. W. 130 ; 
1 V. & B. 30. 

(m) See the observations of Bayley, J., 
in Baxter v. Earl of Portsmouth , 7 D. 8c 
R. 614. It would be singular that the law 
should merely inflict a fine of 5 s. on" a man 
for getting drunk, but afterwards mulct 
him "to the amount of 1,000/. by holding 
him to performance of a contract made 
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It is an established rule of criminal law, that voluntary drunkehness is 
no excuse for any injury or offence to the public or to individuals, either 
criminally or civilly ; but that the circumstance, where a crime has been 
committed, is regarded rather as an aggravation than an extenuation of 
guilt (w). 

DURESS. 

According to Bracton, to constitute a duress in law it must not be suspicio 
ciijuslibet vani et meticulosi hornmis sed tails qua possit cadere in virum can - 
stantan tails enim debet esse metus qui i n se continent vita periculum aut 
corporis cruciatum (o). Lord Coke enumerates four instances in which a 
man may avoid his own act by reason of menaces : 1 st, for £ear of loss of 
life 5 2dly, of member; 3dly, of mayhem; 4thly, of imprisonment^). 

In the case of duress by imprisonment proof should be given that it is an 
unlawful imprisonment, for where the imprisonment is in due course of law 
the maxim applies, executio juris non hahet injuriam (q) ; and therefore, 
where a defendant after judgment against him without any legal cause of 
action, procured the plaintiff to be arrested on legal process, and threatened 
that he should lie and perish . in gaol unless he executed a release, upon 
which the plaintiff sealed one, and was discharged, it was held that the 
release could not be avoided by duress (/•). But even in the case of a lawful 
imprisonment, the use of illegal force, constraint, or the practising unne- 
cessary privations or hardships, will constitute duress ( s ). But where one 
caused another to be arrested on a charge of felony, under a warrant from a 
justice of the peace, and discharged him upon his sealing alxmd for 10 /., 
it was held that the deed might be avoided, the proceedings being a mere 
pretext to cover the deceit (t). Where the duress is by threats they must 
be of such a nature as are sufficient to overcome a man of moderate firm- 


when he was drunk. Sir E. Coke, 2 Inst. 
747. a.., says, that one who by his own 
vicious act for a time deprived himself of 
reason and memory, though a kind of non 
compos , shall gain no benefit or privilege 
thereby. And this is, no doubt, true, that 
a voluntary drunkard can never avail him- 
self of his incapacity as an excuse, either 
civilly or criminally, for not doing that 
which he otherwise ought to have done; 
and it is also true, that a drunkard, volun- 
tarius daemon , as he is styled by Sir E. 
Coke, is liable both civilly and criminally 
in respect of every offence wfyich he com- 
mits, whether it be against an individual 
or against the public. But if a party be 
made drunk by the stratagem of another, 
or by fraud, he is not responsible. Per 
Park, J., in JR. v. Rearson, 2 Lewin’s C. 
145. See also the observations of the same 
learned Judge in Marshall 9 s Case , 1 L.e- 
win’s C. 76; and of Holroyd, J., in JBur- 
rough’s Case , lb. 75 ; and Rennie 9 s Case, 
lb. 76. In Rearson's Case , Park, J,, is 
also stated to have said, that drunkenness 
may be taken into consideration to explain 
the probability of a party’s intention, in 
the case of violence committed on sudden 
provocation. See Appendix. 

(?*) Supra , note (w). 

Ip) Brae. 1. 2, c. 5. 


(p) 2 Inst. 483; 2 Roll. Ab. 124; Bac. 
Ab. Ev. Duress. A threat to beat, or burn 
the house of the party, or to spoil his goods, 
it is said, is no duress, because in these 
cases, should the threat be performed, a 
qyin may have satisfaction by recovering 
equivalent damages (2 Inst. 481 ; I Comm. 
131); but no suitable atonement can be 
made for loss of life or limb. Ibid. Qu. 
and vide supra , tit. Deed. 

( q ) Bac. Ab. Ev. Duress, 402. 3 Lev. 

239. 

(r) C#K Bridgman, C. J., Guildhall 
Lev. 69. 

($) The effect of duress by imprisonment, 
in the avoidance of a deed or feoffment, is 
very analogous to the case of infancy. The 
act of the prisoner or of the Infant is not 
void but voidable only, by entry or action, 
and can be avoided by privies in blood 
only ; but a feoffment in either case' made 
by letter of attorney J3 void. A bond 
executed by an impressed man for securing 
his return in case of non-payment of the 
money, is illegal and void. J Pole v. Har~ 
robin , 9 East, 416. 

( t ) Allen, 92. So ruled by Rolle, upon 
the trial of an issue on the duress. See 
Bac. Ab. Ev. tit. Duress, 405. See tit. 
Deed. 
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ness (u). r Duress to avoid a deed must be pleaded specially (x). And the 
question of duress per minas in case of treason (y), and, as it seems, in other 
cases, is a question of fact for the jury, subject, however, to the rules of 
law, where the law defines. 

Upon an indictment for extorting money by duress, it must be shown 
that such means were used as common prudence and firmness cannot guard 
against (*?J I 

EJECTMENT. 

I. Proof of the title to enter. 

II. Of the Plaintiff’s title in general. 

III. Of the title of an administrator or executor. 

Assignee of bankrupt (a). 

CONUSEE OF STATUTE-MERCHANT, &C. 

Devisee, or tenant by. 

Elegit. 

Guardian. 

Heir at Law. 

Husband, &c. 

Landlord. 

Mortgagee. 

Rector. 

Tenant in common, joint tenant, &c. 

IV. Variance. 

V. Defendant’s possession. 

VI. Competency of Witnesses. 

VII. Trespass for mesne profits. 

VIII. Effect of judgment in evidence. 


TtiE declaration in ejectment comprises four allegations, — the title of the 


( u ) Br. 1. 2, c. 6. JR. v. Southerton , 
6 East, 140; Com. Dig. Pleader, 2 W. 19. 

(a?) And the special manner must be sat 
forth. 5 Co.fi 19 ; 2 Inst. 483. In assumpmb 
or debt on simple contract, duress is evi- 
dence under the general issue. Ib. 

(y) Forster, 14; 8B.&P. 73. The^hreat 
in such case must affect the life, and not 
merely the property. 

(z) In JR. v. Southerton , 6 £|§st, 144, 
where the question was, whether it be an 
offence at common law to threaten another 
that he will procure a public officer to pro- 
secute him unless he give him money, 
Lawrence, J., observed, it has been de- 
cided In many cases that even where money 
has been fraudulently obtained, yet it is not 
indictable ; as in R. v. « Tones y 1 Salk. 379, 
where, the defendant obtained money of 
another by pretending that he was sent by 
a third person for it. One of the Judges 
in that case said, that one man cannot be 
indicted because another has been a fool. 
The case of The Queen v. Hannon , 6 Mod. 
311, is to the same purpose. It is other- 
wise where money is obtained by such 
means as common prudence and firmness 

m cannot guard against. The same distinc- 


tion was adopted by the old law with re- 
spect to such as were deterred by threats 
from making entries into lands which they 
claimed. The threats must be such as will 
deter virum for tern et constantem from 
entering on the land, in order to render it 
sufficient for him to go as near to it as he 
possibly may, for the purpose of asserting 
his claim. But there must be a fear of 
personal violence. Co. Litt. 263, b. And 
it is there said “ that it seemeth that fear 
of imprisonment is also sufficient, for such 
a fear sufficeth to avoid a bond or a deed.” 
And that shows the ground of the decision 
in The Queen v. Woodtoard §• others. That 
was not a case of mere threat, but the man 
was in actual duress at the time, and was 
threatened to be taken to Newgate ; and one 
cannot say that that might not be such a 
threat as a man of ordinary firmness could 
not resist. But here, when the defendant 
threatened to prosecute the party for the 
penalties, a man of ordinary firmness might 
well have said to him, that he was not 
guilty of the offence charged, and therefore 
he might prosecute him at his peril if he 
pleased. 

(i a ) These proofs have already been con- 
sidered ; see tit. Bankrupt. 
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lessor of the plaintiff ; a lease by him to the plaintiff ; an entry by the latter ; 
and an ouster by the defendant. By the consent-rule the proof is usually 
confined to the title of the lessor. 

The lease, entry, and ouster being admitted, no proof of the plaintiff’s 
entry under the supposed lease is requisite, although proof of an actual 
entry by the lessor is sometimes rendered necessary, as constituting his title 
to possession. So, except in some particular instances, the ouster by the 
defendant is also, admitted (6). The plaintiff’s proof usually consists, there- 
fore, in proving the lessen' 1 s title to enter and possess .(for the nature of the 
action is merely possessory) the identical lands in dispute (c).| 

Proof of a legal title to the lands is not always sufficient, , for notwith- 
standing a legal title the party may not have a right to enter and possess. 
But in general, except where the right of entry is taken away by the statute 
of limitations (d), or of fines (e), and in some instances, where the right of 
entry is devested at common law(y), it is sufficient to prove, simply, the 
legal title to the lands. 

The statute 3 & 4 W ill. 4, c. 27, s. 2, enacts, that no person shall make 
an entry ( g), or distress, or bring an action to recover any land or rent 
but within 20 years next after the time at which the right to make such 
entry shall have first accrued to some person through whom he claims, 
or if such right shall not have accrued to any person through whom he 
claims, then within 20 years next after the time at which such title shall 
have first accrued (h) according to the statute. Where, therefore, the title 
has actually accrued within twenty years next before the comjnencement of 
the action, it is usually sufficient to prove the legal title. Where the title 
has accrued at a greater distance of time than twenty years, the plaintiff 
must prove that he laboured under one of the disabilities (i) within the 
statute. 

Under the stat. 21 J. 1, c. 16, the plaintiff might show that he had vir- 
tually been in possession, although another had been in the actual posses- 
sion ; as by proof that the party in actual possession was his tenant under 
a lease, although no rent had been paid (&), and even although a forfeiture 
had been committed by the tenant (/), by non-payment of rent, for he was 
not bound to enter till the determination of the lease. ® 


(b) Inf ra , 429. 

(c) As to the latter point, see Possession 
by the Defendant, infra , 431 . The plain- 
tiff is not bound to produce the consent- 
rule as part of his case. JDoe v. Daby, 
2 B. $c Ad. 948. Contra Doe v. Lamble , 
M, & M. 237. It may be necessary to 
produce it where the plaintiff applies his 
evidence to premises which the defendant 
asserts he does not defend, for it may then 
be necessary to show what he does defend 
for. Per Ld. Tenterden, 2 B. & Ad. 949. 

(d) 21 Jac. 1, c. 16, and now by the st. 
3&4W.4,c. 27. 

(e) 4 Hen. 7, 24p*nd infra, tit. Fine. 

If) Infra, 403. 

(g) It seems that this statute like the 
stat. 21 J. 1, c. 16, takes away the right of 
entry after 20 years have accrued subse- 
quently to possession under a legal title, 
or such receipt of rent, or acknowledg- 
ment, as Is provided for by the statute. 
Where a jointress for life married again and 


joined her second husband in levying a fine, 
and Survived her, and held the land for 
20 years, it was held that the reversioner 
was bound although the fine was void. 
Doe v. Gregory , 2 Ad. & Ell. 14. 

(k) This statute has superseded the 
former limitation of 20 years prescribed 
by the stat. 21 J. 1, and made numerous 
provisions for 4efining in particular cases 
the time when the right shall be deemed 
to have accrued. As this statute extends 
to distresses and other actions besides eject- 
ment, its provisions are considered under 
the title Limitations and Appendix. 

(*) See the stat. 3 & 4 W. 4, c. 27, ss. 15 
to 18 inclusive. 

(k) Runn. 457. 

(/) 7 East, 299 ; where the devisee en- 
tered within 20 years after the expiration 
of the lease, but not until after 20 years 
from the death of the testatrix. See also 
Jayne v. Price , 5 Taunt. 326; 1 Marsh, 68. 
It lies on the lessor of the plaintiff to 


Title to 
enter. 


Proof of, 
within 
twenty 
years. 
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The ifiere receipt of rent by a stranger, without colour of title, was not 
evidence of adverse possession against one who had the legal title, for it 
was no disseisin but at the option of the latter, even although the stranger 
made a lease to the tenaht by indenture, reserving rent, unless he made an 
actual entry (m). 

Where the lord of a manor brought ejectment against a cottager, twenty 
years possession was a good title where the cottage had been built in defi- 
ance of, or without the consent of tlie lord, but this was liable to b§ rebutted 
by proof that it was built by the permission of the lord, or by any subsequent 
acknowledgment of his title ; and in such cases it has been said, that it was 
rather to be presumed, in the absence of any evidence to the contrary, that 
the lord of the manor had assented (w). The question, whether the possession 
was adverse or permissive in such cases, was for the consideration of the jury. 

The 2d and 3d clauses of the stat. 3 Sc 4 Will. 4, c. 27, have superseded 
the doctrine of noil-adverse possession, except in cases within the 15th 
clause; the question being, whether twenty years have elapsed since the 
right accrued, without regard to the nature of the possession (o). 

The plaintiff might also show that he was joint tenant, or tenant in 
common with the party in actual possession ; for the possession of one joint 
tenant or tenant in common is the possession of the other, unless there has 
been an actual ouster (/?). 

On proof that the sister of the plaintiff occupied the estate for twenty 
years, and that the defendant entered as heir to her, her possession would 
before the late statute have been construed to be by curtesy and by license, 


show possession, &c. under a legal title 
within the last 20 years. See B. N. P. 102. 
Where a pauper had, 30 years ago, in- 
closed a piece of waste in an adjoining 
parish, and cultivated it until 1827, when 
lie sold and conveyed it to a purchaser ; lie 
had shortly before erected a hut thereon, 
and resided in it a year and a half; the 
parishioners and commoners had, upon 
several perambulations, prostrated part of 
flic fence, dKl rode through the inclosure, 
but the pauper was never present, and he 
had never paid any acknowledgment to the 
lord or other person during his ocqpmjtion ; 
held that it was to be deemed an adverse 
possession for 20 years, and that a settle- 
ment by estate was gained in the parish. 
JR. v. Woburn , 10 B & C. 846. 

(m) B. N. P. 104 ; 1 Roll. Ab. 659. And 
see Smith v. Parhhurst , Andr. 315. But 
it is said (B. N. P. 104), that if the tenant 
declare that he is in possession for the 
stranger, it may be evidence to go to a jury, 
especially if he has any colour of title. 
Darner v. Fortescue, B. N. P. 104. 

(n) B. N. P. 104. Infra , tit. Manor. 
Where the defendant had inclosed a small 
piece of waste adjoining to the highway, 
and occupied it for 30 years, but after- 
wards the owner of the adjoining land 
demanded sixpence for rent, which the 
defendant paid on three several occasions ; 
the evidence was held to be conclusive to 
show that the original occupation was 
permissive. Doe v. Wilkinson , 3 B, & 


C. 413; and see Doe v. Clarke , 8 B. & C. 
717. 

( o ) Nepean v. Doe d. Knight , on error, 
2 M. & W. 894. A . mortgages in fee to B. 
subject to cesser upon payment on a day 
named (more than 20 years before the stat.); 
within 20 years A. admitted that the 
money was unpaid. J3.'s heir brought 
ejectment (within 5 years after the passing 
of the Act). The jury found that the 
money was unpaid ; and it was held that 
the possession not being adverse at the 
passing of the Act, the action was not 
barred under sect. 2, although the lessor 
was not shown to have been in possession 
or received rents or interest. Doe v. 
Williams , 5 Ad. & Ell. 291 ; and see Doe 
v. Thompson , ib. 532. A feme sole seised 
in fee having married, she and her husband 
quitted possession, and both died at times 
neither of which was shown to be within 
40 years after ceasing to occupy. The 
wife’s heir brought ejectment within 20 
years after the husband's death and within 
five years after the passing of the statute. 
It was held that the heir was barred under 
the 17 th section, altMNtagh it did not appear 
how the defendant had come into possession, 
or that any fine had been levied by tlie 
wife. Doe v. Brctmston , 3 Ad. & Ell. 63. 

(p) Salk. 421; Peake’s L. E. 333. As 
to what shall amount to an actual ouster, 
see Ld. Raym. 312. 829 ; 5 Burr. 2604. 
But now see the late stat. 3 & 4 Will. 4, 
c. 27, s. 12. Infra y tit. Limitations. 
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to preserve the possession of the brother; but the presumption would have Poss&ston 
ceased if it had appeared that the brother had been in the actual posses* within 20 
sion, and that he had been ousted by the sister (y). 

But now by the stat. 3 & 4 Will. 4, c. 27, 9. 13, it is enacted, that where 
a younger brother, or other relation of the person entitled as heir to the 
possession, or receipt of the profits of any land, or to the receipt of any rent, 
shall ente$ into the possession or receipt thereof, such possession or receipt 
shall not be deemed to be the possession or receipt of, or by the person 
entitled as heir. 

The mere perception of profits by a joint tenant or tenant in common 
would not constitute an ouster, but when long continued was evidence of an 
actual ouster (r). Neither will a refusal to pay rent, coupled with a denial 
of the title, amount to an actual ouster (,<?). 

It has been held that declarations made by a person in the actual pos- 
session of premises, that she was entitled to them for life, and that after her 
death they would go to the heir of her deceased husband, were, after her death, 
admissible in evidence to rebut the inference of an adverse possession ( t ). 

In order to prove possession, in an ejectment for mines, it is not sufficient 
to show that the lessor of the plaintiff was the lord of the manor; an actual 
possession must be proved (tf). Nor will a verdict for the plaintiff in trover 
for lead dug out of a mine prove possession of the mine, for the action may 
have been brought by the heir-at-law, who had property in the mine, but 
bad no possesion (s). 

Where the husband was tenant by the curtesy of a copyhold estate which 
descended to the wife, who had never been admitted, and was also admitted 
after the death of the wife to hold, pursuant to a settlement of the estate of 
the wife, by which it was limited to the survivor in fee, it was held that his 
possession was not adverse to the heir-at-law of the wife ( y), and that the 
heir might maintain ejectment within twenty years of the husband's death. 

Where A ., a copyholder for life, with remainder to 13., surrendered his 
own estate for life, and thereby let in 13. and took a new copy for the suc- 
cessive lives of himself, B. and C. ; and on i/a death after twenty years 
had run against 13., B. got into possession, it was held that he might defend 
upon his legal title coupled with possession, against C. who had no title, 
whatever the effect of A.’s possession wus (z). 

2dly. Where the ejectment is brought within the twenty years, the c< n- Actual 
fession by the defendant, of a lease, entry, and ouster, includes all the elltr y* 
essential formalities, and it is unnecessary to prove an actual entry (a). , 

Before the late statute, where the ejectment was brought by one undei no 
disability, after the expiration of twenty years lie might have availed him- 
self of an actual entry within the twenty years (£), by himself, or by some 
person by his command, or with his assent (r), on part of the lands, in the 
name of the whole (</). 


(q) Page v. Selfby, per Weston, J. Sux- 
sex, 1680, B. N. P. 102. In that case it 
would amount to a disseisin. Vide infra . 

(r) Doe\. Prosser , Cowp. 217 ; 2 Bl. 690. 
(.?) Doe v. Prosser , Cowp. 217. But 

now sec the late stat. s. 12. 

it) Doe d. Humonv. Pettit , 3 B. & A. 
Vide Vol. I. and Ind.tit. Hearsay. 

( u ) Lord Cullen v. Rich , 14 Geo. 2 ; 
Bunn. 292 ; B. N.P. 102; Rich v. Johnson , 
Str. 1142. 
von. n. 


(x) Ibid. ; Itunn. 292. 

(y) Doe v. Rrightiven, 10 East, 583. 

( 2 ) Doe v. Reade , 8 East, 353. 

(a) 1 Doug. 484. And now see the 
provisions of the late stat. as to Entries. 

(b) 1 Will. Saund. 319, c. ; 7 T. R. 433 ; 
9 East, 17. 

(0 9 Rep. 106; Popham, 108. 

(d) 1 Will. Saund. 319, c.; 6 Mod. 44. If 
the entry be made for the purpose of avoid- 



402 


EJECTMENT : 


Actual 

entry. 


A ratification by the claimant, of the entry of another on his behalf before 
the time of the demise, was sufficient (e). It seems that the subsequent 
bringing of the action was sufficient evidence of assent (y), for ornnis 
ratihabitio retro trahitur mandato priori cequiparatur. The lessor of the 
plaintiff was also bound to prove, under the stat. 4 Anne, c. 16, that he 
commenced his action within one year next after such entry (<?). 

It is now expressly provided by the stat. 3 & 4 W. 4, c. 27. 10, that no 
person shall be deemed to have been in possession of any land within the 
meaning of the Act, merely by reason of haying made an entry thereon. 

Where the declaration in ejectment was delivered within the twenty 
years, and the plaintiff was nonsuited, and afterwards brought another 
action after the expiration of the twenty years, it was held that the con- 
fession of the lease in the former action was not evidence of an entry to bar 
the statute (7i). 

So, in some instances, where a fine has been levied with proclamations^’), 
unless the plaintiff can show that he is within one of the exceptions in the 
statute (A), he must prove an actual entry by himself, or an authorized 
agent, for the purpose of avoiding the fine (/). The claim must be made on 
the land. Where the proof was, that the claim wa9 made at the gate of the 
house, it was held to be insufficient, but where it was shown that there was 
a court before the house which belonged to it, and that though the claim 
was made at the gate it was upon the land, it was held to be sufficient ( m ). 

An actual entry need not be proved where the fine has been levied at 
common law without proclamations ( n ) ; nor where it has been levied by a 
bare tenant for years (o ) ; nor where the son of a tenant by sufferance holds 


ing a fine, a declaration should be made to 
that effect on entry. 

( e ) Sec Podger's Case , 9 Co. 106. 

(/) Str. 1128; B. N. P. 103; infra, 
note (*). 

(g) As to the mode of proof, see Time. 
Before the stat. 4 Ann. c. 10, the stat. of 21 
Jac. 1, c. 10, was avoidable by continued 
entries made successively within the space 
of twenty years from each other. Co. Litt. 
35; 3 Bl. Comm. 176 ; Salk. 286. Ford\. 
Gray , 6 Mod. 44. , 

(A) Bunn. 02. 

( i ) For the cases in which an actual entry 
is necessary to avoid a fine levied with pro- 
clamations, see B. N. P. 99; Bunn. 45; 

2 Doug. 484; 2 Str. 1086; 3 Burr. 1895; 
9 Bep. 106; Poph. 108; 2 Str. 1128; 
1 Will. Saund. 319 ; 4 Hen. 7, c. 24. It 
seems that an actual entry is never neces- 
sary, except for the purpose of avoiding a 
fine. Doe d. JDaveiiport v. Duncannon , 
Lofffc, 360. Goodright d. Hone v. Cator, 
Doug. 477. Where a younger son, living 
with his father previous to his death, con- 
tinued in possession, and afterwards levied 
a fine with proclamations ; held, that the 
heir might maintain ejectment without 
actual entry, the original possession being 
permissive, and the continuance after the 
death of the father not founded on a new 
wrongful entry when the freehold was 
vacant, so as to constitute a disseisin or 
sufficient interest to give operation to the 


fine. Doe v. Davis y 12 Pri. 756. And 
see Doe v. Perkins , 3 M. & S. 271. Fines 
’and recoveries are now abolished by the 
stat. 3 & 4 Will. 4, e. 74. 

(A) 4 Hen. 7, c. 24. 

(0 Vide supra , note (i). 

(m) Skinn. 412 ; B. N. P. 103. 

(n) 2 Wils. 46. 

(o) Rowe v. Power , 2 N. B. 1. Podger T s 
Case , 9 Co. 106. It is a general rule, 
that no fine or warranty shall bar any 
estate in possession, reversion or remain- 
der, which is not divided or put to a right 
before or at the time of the fine, or by 
the operation of the fine itself ; for a party 
not put out of possession has all that claim 
or possession could give. Entry is not ne- 
cessary, though one tenant in common of 
a reversion levy a fine of the whole. Roe 
d. Truscott v. Elliot , 1 B. & A. 85. And 
though (a tenant in common levy a fine of 
the whole estate in possession, and take 
the rents and profits for nearly five years, 
yet it is no evidence on which the jury 
ought to be directed to find an actual ouster. 
Peaceable d. Hornblower v. Read , 1 East, 
568. So if ejectment be brought lifter a fine 
levied by the defendant, but before all the 
proclamations have been made under the 
stat. 4 H. 7, c\ 24. Doe d. Duckett v. 
Watts, 9 East, 17. So where the lessee of 
tenant for life continued in possession after 
the death of the tenant for life, without 
paying rent, and after his death his son 
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over ( p ) ; nor where the defendants had no possession of the estate when 
the fine was levied ( q ). And the receipt of rdnts previous to the time of 
levying a fine, is not evidence of possession without proof of title (?•). 

An entry by a stranger without authority is sufficient to take advantage 
of a condition, provided it be assented to before the day of the demise (a). 

• 3dly. If there has been no possession or actual entry within twenty years 
next after the time when the title accrued, the lessor of the plaintiff must 
show in excuse of the want of entry, that he laboured under one of the disa- 
bilities specified in the stat. 21 Jac. 1, c. 10, i.e. infancy, coverture, insanity, 
imprisonment, the being beyond seas(f). And also, that he entered or 
made distress within ten years next after the time when the party shall 
have ceased to be under such disability (m). But it is a rule, that when 
the statute has once begun to run no subsequent disability will affect its 
progress (#). 

A right of possession and a right of entry are convertible terms (y). 
Hence, if the right of entry be taken away the plaintiff cannot recover in 
ejectment. If A . disseise B. by wrongfully ousting him from his possession 
of land, B . may regain the possession by mere entry, and therefore may 
maintain ejectment. But where the disseisor died seised, the common law 
presumed a rightful seisin in favour of the heir, and the disseisee’s right of 
entry was taken away or tolled. The common law annexed exceptions to 
this rule, where the claimant laboured under a legal disability during the 
life of the ancestor, as of infancy, coverture, insanity, imprisonment, or 
being beyond the realm. And by the stat. 32 Hen. 8, c. 33, if the disseisor 
die within five years after the disseisin done, such disseisin shall not take 
away the right of the disseisee, although he has made no claim (z). 

What is sufficient evidence of a disseisin is a question subject to some 
doubt. It seems originally to have meant an actual ouster or dispossession 
of the owner (in which all the definitions concur) by force, or in spite of the 
owner (a), for every dispossession was not a disseisin ( b ). The ambiguity 
seems to have arisen from an extension of the term disseisin, for the sake 
of the easy remedy by assize, and its meaning was restricted or extended 
alternately for the benefit of the owner. To entitle him to the remedy by 
assize against a mere wrongful possessor, almost every obstruction of the 
owner’s right was construed into a disseisin. And again, in favour of the 
true owner, where he had been actually dispossessed, and to protect him 
against a claim founded on a wrong, the meaning of the term ■was restricted 
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levied a fine with proclamations, it was 

held that the son of the remainder-man 
might maintain ejectment without actual 
entry. Doe d. JBurrcll v. Perkins, 3 M. 
& S. 271 ; and see Doe d. Davis v. Davis , 
1 C. & P. 130. In order to constitute a 
disseisin the original entry .must have been 
wrongful. See Doe v. Pei'kins, 3 M. 6c S. 
271. 

( p ) Doe v. Perkins , 3 M. Sc S. 279. 

( q ) Andr. 320. 

(r) Smith v. Parhhurst , Andr. 320. 

(s) Fitchettv. Adams, Str. 1128. Curtis 
v. Wolverton , Cro. J. 56. As to whether 
an actual entry in such case be necessary, 
vide Zb. A verbal assent is sufficient ; lb. 
And see Watkins on Descent, s. 73. 


(0 The same exceptions are contained * 
in the Statute of Fines, 4 Hen. 7, c. 24. 

(u) 3 k 4 Will. 4, c. 27, s. 16. By s. 17, 
no action shall be brought after the ex- 
piration of 40 years from the time at which 
the right first accrued. 

(a:) Doe d. Duroure v. Jones y 4 T. R. 
300. 

(y) 1 Burr. 89. A right of entry can- 
not be reserved to a stranger to the estate. 
Doe v. Lawrence , 4 Taunt. 23. 

(z) The feoffee of the disseisor formerly 
acquired the right of possession by one 
year’s non-claim ; but the disseisee’s right 
was capable of being kept alive by con- 
tinued claims. Co. Litt. 250, a. 

(a) See Litt. sec. 270; Co. Litt. 153. b. 

( b ) Co* Litt. 153, b, 

n D 2 
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to an ouster in spite of the owner, or not congeable (c). This seems to have 
been the foundation of the doctrine of disseisin at election ( d ). 

To the action of ejectment a mere dispossession is usually immaterial, since 
the title of the lessor is the only question, an ouster being admitted ; and 
therefore, where the defendant contends that the entry has been barred by 
an actual disseisin, and descent cast, feoffment, 8cc., it seems to be necessary 
that he should prove a disseisin in the ancient and strict sense of a personal 
trespass (c), an actual expulsion (/*) and putting out of the owner, and 
usurpation of the freehold tenure, and not merely such ^a disseisin as the 
owner might have considered to be such at his election, for the sake of the 
remedy by assize. 

A lease for years made by a tenant at will (g ) ; an entry into lands by one 
who pays rent, and claims to hold as tenant at will ( h ) ; the receipt by the 
tenant in tail of the rents of lands leased by his father to his younger 
brother for lives under a power (i), do not operate as disseisins, except at 
the election of the owner for the sake of his remedy ; and if he has made no 
such election, do not take away any right of entry. 

The doctrine that a descent cast tolled the entry, did not apply to the case 
of a devisee, nor to any case where the party had no other remedy than by 
entry, for if so he would be left without remedy (A); nor to customary or 
copyhold estates, where the freehold was in the lord (Z) ; and therefore the 
devisee of a copyhold was not barred by a descent cast on the defendant by 
his father, who had been admitted as heir-at-law of the testatrix (?w). 

A vendee of land let into possession on an agreement to purchase has no 
adverse possession ( n ) against the vendor, unless he refuse to give up pos- 
session or pay interest (o). Possession claimed under a lease for lives which 
has expired, and a new one having been granted, is not adverse (p). 

II. It is an inflexible rule, that the lessor of the plaintiff must entitle 
himself to recover by the strength of his own legal title, and that he can 
derive no support, either from any equitable title or from weakness of his 
adversary. Thus it has been held, that an unsatisfied term for securing an 
annuity might he set up against the heir-at-law, although he merely claimed 
the premises as subject to the charge ( q ). 


(e) Litt. sec. 279. 

(d) See Blunden v. Baugh, Cro. Car. 
303 j Pal. 201 ; Cro. Jac. 039. tCynaston 
v. Parry , Salop Ass. 25 March 1742 ; and 
Ld. Mansfield's observations in Atkyns v. 
Horde, 1 Burr. 89. 

* (e) Co. Litt. 153, b. 

(f) Per Ld. Holt, Salk. 24G; and per 
Ld. Kllenborough, 7 East, 312. And sec 
William v. Thomas, 12 East, 141. 

( g ) Pously v. Blackman , Palm. 201. 
And therefore a subsequent devise by the 
original lessor was held to be good, because 
he had not elected to admit himself to be 
disseised. 

(A) Cited Cro. Car. 303. And therefore 
the entry of the heir of the person so en- 
tering does not bar tlie entry of the heir 
of the owner. 

(i) Ky nast 07i v. Parry , Salop Ass. 
March 1742. And therefore a recovery 
suffered by the tenant in tail did not ope- 
rate as a bar. 

(k) Co. Litt. 240 y b. and Boev. Danvers, 


7 East, 321. But qu. whether the devisee 
has not a remedy by writ ex grain querela, 
Ami see the note by Hargrave & Butler. 
And see Roe v. Read, 8 T. R. 118. Doe 
v. Wroot, 5 East, 138. The assignee of a 
copyhold by a common-law convey alien 
cannot bring ejectment even against the 
widow of the assignor. 1 )oe v, Webber, 
3 Bing. N. C. 922. 

(0 I)oe v. Dancers, 7 East, 299. 

(?/i) Ibid . ; and now see the stat. 3 Sc 4 
\V. 4, c. 27 ; infra, tit. Limit a.txons. 

(//) Doe v. Edgar, 2 Bing. N. t\ 498. 

(o) Ibid. 

( p) R. v. Axbridge , 2 Ad. & Ell. .520. 

(q) Doe v. Staple, 2 T. R. 684. But 
notwithstanding the general rule that the 
legal title must prevail in ejectment, yet a 
party may be estopped from contesting 
the title of the adversary. A man cannot 
recover contrary to his own covenant for 
quiet enjoyment. Goodtitfe d. Edwards 
v. Bailey, Cowp.597. Right d. Green v. 
Procter, 4 Burr. 2208. A tenant cannot 
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The title must be proved to exist at the time of the demise ; and if it be 
proved to have existed, then it will be sufficient, although the right be 
devested before the trial (r). 

Evidence of title consists either, 1st, in showing possession and acts of 
ownership from which a legal title may be presumed ; or, 2illy, in proving 
a particular title, as heir-at-law, devisee, executor, &c. 

In the first place, long uninterrupted possession of an estate by a man 
and his ancestors is the strongest presumptive evidence of an estate in fee. 
Where lands have descended for many generations from father to son, such 
possession may be’the only evidence, and it is the best presumptive evi- 
dence of title. 

In the next place, in analogy to the stat. 21 Jac. 1, c. 16, a clear undis- 
turbed possession of twenty years is evidence of an estate in fee, if no 
other title appear; and upon such evidence a plaintiff may recover in eject- 
ment ($). 

The presumption of title resulting from such possession of twenty years 
is liable to be rebutted by evidence that the possession was not adverse to 
the party legally entitled ( t ), or that the latter laboured under some dis- 
ability when his right accrued, which continued down to a period within 
the twenty years ( u ). 

Proof of a lease for a long period, coupled with possession, is evidence of 
a title to the remainder of the term, although the party cannot prove the 
mesne assignments from the original lessee (v). 

And evidence of possession for a period short of twenty years affords pre- 
sumptive evidence of title sufficient to prevail against a mere wrong-doer 
who shows no title (,r). 

In cases where there has been no continued occupation of the premises, 
the possession and title may be evidenced by any acts of ownership which 
the circumstance* of the case afford, such as cutting down trees (; y ), digging 
for turves, and getting stones. 


set ap the title of a third person against 
liis lessor. Doe d. Bristowe v. Pegye, 1 
T. It. 750, ti. infra. Nor can a mortgagor 
defeat his mortgagee’s title by setting up 
a title in a third person. Dor. v. Peggc, 
1 T. R. 760. And see Doe d. Nepean v. 
Du (him, .supra, 22, note ( < f). 

(r) For although the plaintiff would not 
be entitled to sue out an habere facias pos- 
sessionem, lie would still bo entitled to the 
intermediate mesne profits, to be recovered 
through the medium of an ejectment. Doc 
v. Black , 3 Camp. 447. B. N. P. 105. 
Co. Litt. 285, a. 

(s) Per Ld. Mansfield, Denn v. Barnard , 
1 Cowp. 507 ; and per llolt, C. J. Stokes v. 
Berry, Salk. 421. And see Cfiohnondely 

v. Clinton , 2 Jar. & W. 156. Taylor v. 
Horde , 1 Burr. 111). And see the pro- 
visions of the stat. 3 Sc 4 Will. 4, e. 27, s. 34, 
which expressly extinguishes title of one 
against whom possession has run. So 
if the plaintiff’ prove possession for 20 
years, and the defendant prove possession 
for less than 20, an ejectment is main- 
tainable on 20 years’ adverse possession, 
although it w r as in continuation of posses- 
sion by a sister who entered by abatement 


into land to which her elder brother was 
entitled as heir (whose issue was still living), 
and who died more than 20 years’ before 
the ejectment suit. Doe v. Date ley, 3 N. Sc 
M. 331. The plaintiff* relied on a 23 years’ 
possession prior to the later possession by 
the defendant for 10 years; held, that the 
defendant proving no title in himself or 
any other, the prior presumptive title 
ought to prevail. Doe d. Harding v. 
Cooke, 7 Bing. 346, and 5 M. & P. 181. ■ 

(/) Supra, 401. 

(?/) Ibid. 

(y) JEarl v. Baxter , Bl. 1 228. 

(a:) Doe v. JDyeball , 1 M.& M. 346, cor. 
Ld. Tentcrdcn ; and see tit. Possession. 
In Allen v. Rivington, 2 Haund. Ill, it 
was held that the plaintiff 1 was entitled to 
recover on a special verdict, which showed 
that the plaintiff* was in possessiori but that 
the defendant had no title. And posses- 
sion is clearly sufficient to enable the pos- 
sessor to maintain trespass, but not, as it 
seems, to maintain ejectment, where the 
evidence negatives his title. See .Doe v. 
Barber , 2 T. It. 740. Doe v. Billy ard, 
3 Mo. & liy. 112. 

(?/) Stanley v. White, 14 East, 332. As 
I> D 3 


Presump- 
tive, from 
possession. 



Presump- 
tive evi- 
dence of a 
surrender. 


406 ejectment: ii. proop of title in 'general. 

Proof of occupation for a period less than twenty years, will be evidence 
of title against a mere wrong-doer (z). But possession, to confer a right 
against one having title, must be adverse (a). 

It is to be presumed primd facie, that waste lands adjacent to a road belong 
to the owner of the adjoining freehold ; this presumption is of course liable 
to be rebutted by evidence of acts of ownership by the lord ( b ). 

As the plaintiff must recover by virtue of his legal title, he will fail if it 
appear that a term of years has been created which is still outstanding in 
another, there being no count in the declaration on a demise by the trustee. 
It ^ill not be sufficient, however, for the defendant to produce and prove a 
lease for 1,000 years, unless he also prove a possession under it by the 
trustee within the last twenty years, for otherwise a surrender of the term 
will be presumed (c). So proof of the execution of a mortgage-deed by the 
lessor of the plaintiff will be insufficient, unless it be also proved that the 
money was not paid at the day ; but if the defendant prove the payment 
of interest subsequent to the day, and within twenty years, the plaintiff will 
be nonsuited (c?). 

An indorsement on a lease, of the receipt of principal and interest, and 
releasing the term, amounts to a surrender of the term (c). 

When the trusts of a term have been completely fulfilled, a surrender will 
be presumed ; thus, where trustees were directed to convey to a devisee 
when he attained the age of twenty-one, it was held that the jury might 
properly presume a conveyance at any time afterwards, and long before the 
expiration of twenty years (jf). But if the surrender of the outstanding 
term cannot be presumed, or if the existence of sucli a term be proved, and 
the jury do not find a surrender, the plaintiff (there being no count on a 
demise by the trustee) cannot recover (g). But it seems that the surrender 
of a term attendant on the inheritance, either by operation of law or 
by special declaration, after the extinction of the purposes for 'which it 
was created, is not to be presumed ( h ) ; nor from mere satisfaction, and 


to presumptive evidence of title, see Tres- 
pass. — Possession. — Lire it n m Te n e- 
mkntitm. — Prescription. 

( z ) Where a party had the key of the 
premises delivered to him by the lessor of 
plaintiff, and went in and enjoyed peaceable 
possession for nearly a year; held, that it 
was sufficient proof of title as against a 
party takiug forcible possession. Doe d. 
Hughes v. Dyvball , 3 C. Sc P. 610. 

(«) It. v, Okeford Fitzpalne , 1 B. Sc Ad. 
254. Where the party in possession of a 
cottage built on the side of a road above 
50 years, upon possession being within 20 
years, demanded by B ., the owner of the 
land adjoining on both sides of the road, 
had gone out, and on retaking possession 
by leave of such owner, had been told that 
“ if he let him in again it would be during 
his pleasure,” and he continued to occupy 
it without paying any rent for 15 years ; 
held, that it was a question for the jury to 
say whether he remained in the cottage 
by adverse title or by permission of B ., 
and they having found that he occupied by 
permission, the Court refused to disturb 
the verdict. Doe v. Clark, 8 B. Sc C. 717. 

(5) Steele v. Prickett , 2 Starkie’s C. 


463. Vide Trespass. — Liberum Tene- 

MBNTUM. 

(c) B. N. P. 110. 

(d) Ibid. 

(e) Ibid. 

(f) England v. Slade , 4 T. R. 682. 
Doe v. Lloyd , Peake’s Ev. Appen. See 
further, on the subject of presumed sur- 
renders, Doe v. Wright , 2 B . & A. 720. 
Doe v. Hilder , 2B.& A. 791. Aspinal v. 
Kempson , Sugden’s Vend. Sc Pur. 446. 
Doe v. Plowman , 5 B. & Ad. 573. 

(g) Goodtitle v. Jones , 7 T. R. 47 ; and 
see Doe v. Wroot, 5 East, 132. That an 
equitable title cannot prevail against a 
legal title in ejectment, see the above case, 
and the cases cited, 5 East, 139. Cas. 
temp. Redesdale, 67. 

(h) The owner of the inheritance be- 
coming the * cestui que trust of the term, 
there is no ground for such a presumption. 
Doe v. Hilder, 2 B. & A. 791. Townsend 
v. Champemoicn , 1 Y. & J. 544. Evans 
v. Bicknell, 6 Ves. 185; especially if the 
term has Inin expressly assigned to attend 
the inheritance. Doe v. Plowman , 2 B. 
& Ad. 573. Sugden’s V. & P.389,391. 
And see Hoe v. Cooke, 6 Bing. 179, 
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without such evidence of dealing with the term as warrants the i>re- 
sumption (z). 

In ejectment, upon the assignment of a term to secure an annuity, Enrolment, 
an enrolment of the memorial is to be presumed, unless the contrary be 
shown (A). 

In general a party is estopped from claiming premises in ejectment by Estoppel, 
his covenant that the defendant shall enjoy them ( l ). 

A lessee (m) or licensee is ( n ) not allowed to dispute the title of the party 
who admitted him into possession. So a defendant may be estopped by an 
arbitrator’s award (0). 

III. An administrator, to prove his title to a term, should produce the Adminis- 
letters of administration under the seal of the ecclesiastical court, or the trator * 
entry in the book of orders of the court for the granting of administration (p), 
which may be proved by means of an examined copy. So he may show his 
title by producing an exemplification of the letters of administration (q). 

The assignees of a bankrupt, in ejectment to recover the bankrupt’s leasehold 
property, must prove their acceptance (r). An executor proves his title by By cxccu- 
the production of the probate ; the term vests in the executor ( s ) upon the tor * 
death of the testator, before the probate, and he may recover on a demise 
laid after the death of the testator, but before probate (£). The lease to the 
testator or intestate must also be proved. The defendant's answer to a bill 
in equity, stating that he believed that the testator was possessed of the 
leasehold premises in the bill mentioned, is primb facie evidence that the 
testator had a chattel interest in tlie premises in the bill mentioned (w). 

By the st. 3 & 4 W. 4, c. 27, s. 6, for the purposes of the Act, an adminis- 
trator claiming the estate or interest of the deceased, shall be deemed to 

sion to C., it was held that C. was 
estopped from controverting BS& title. 

Doe v. Mills, 2 Ad. & Ell. 17. But a 
party is not estopped from disputing the 
title of one through whom both he and his 
adversary claim. The plaintiff claiming un- 
der a lease from A . in 1818, the defendant 
may claim under a conveyance from A. in 
1824, and show that in 1818 he had no 
power to make such a lease. 

( o ) Doe v. Dosser , 3 East, 15. Hunter 
v. Rice , 15 East, 100. 

( p ) 1 Lev. 25. 101 ; B. N, P. 138. 240; 

8 East, 187. 

(q) Ca. temp. Hard. 108; 8 East, 187. 

( r ) Copeland v. Stevens , 1 B. & A. 503. 

Broom v. Robinson , cited 7 East, 330. 

See tit. Bankrupt. 

(s) R . v. Stone , 0 T. It. 205. R. v. 

Horseley , 8 East, 410; B. N. P. 240. 

(t) Com. Dig. Administ B. 10 ; 2 Itol. 

554, 1. 15. 25 ; Salk. 303. But an admi- 
nistrator cannot commence an action before 
administration granted; 1 Salk. 303; Com. 

Dig. AdminiBt. B. 19. It has been said 
that administration when granted relates 
to the death. Com. Dig. Administration, 

B. 10. But Woolley v. Clark , 6 B. & A. 

745, is to the contrary ; and see the pro- 
vision of the st. 3 & 4 W. 4, c. 27, s.G. 

(w) Doe d. Digby v. Steel, 3 Camp. 115. 
dd4 


where Tindal, C. J. observes, no case can 
bo put in which any presumption has been 
made, except where a title has been shown 
by the party who calls for the presumption, 
good in substance but wanting some col- 
lateral matter necessary to make it com- 
plete in point of form. In Doe v. Reed, 5 
B. & A. 237, Bayley, J. intimated that a 
jury ought not to be required to presume 
what they did not believe. In that case A. 
having devised to trustees for years, re- 
mainder to B,, who 18 years after the 
death of A. dealt with the estate as his 
freehold, granting leases for lives ; it was 
held that a surrender ought not to be pre- 
sumed. 

(i) Doe v. Williams , 2M.&W. 749. 

(ft) Per Lord Ellenborough, Doe v. 
Mason, 3 Camp. 7. 

( l ) Goodtitle d. Edwards v. Bailey, 
Cowp. 597. Right d. Green v. J Procter, 
4 Burr. 2203. Infra , 412, note («). 

(in) Infra, 424. 

(n) See the observations of the Court in 
JR. v. Baytup, 2 Ad. & Ell. 188. If the 
lessee or licensee be really entitled, his 
course is to give up possession and bring 
ejectment. Ib, Where A. without .title 
entered on land and built a cottage, and 
afterwards took a lease by indenture from 
B,, and then for 20 1, gave up the posses- 
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claim m if there had been no interval between the death, and the grant of 
letters of administration. 

2. The plaintiff who claims as the conusee of a statute-merchant (v) must 
jjroduce the recognizance, or an examined copy of it (x) ; an examined copy 
of the writ of capias si laicus , and return (y), and also an examined copy of 
the writ and return of the extent and liberari feci . 

An interest is vested in the conusee by the return to the extent, and the 
intention of the liberate is to give him actual possession ; and by the return 
of liber aH feci the conusee is estopped from 9aying that he has not had pos- 
session (z). 

If the action be not against the conusor, but against one who had pos- 
session previous to the acknowledgment, the plaintiff must also prove the 
conusor’s title ; or if one claim under the conusor, that his interest is deter- 
mined («), and the identity of the parties. * 

The conusee of a statute-staple ( b ), or of a reoognizance in the nature of a 
statute-staple (c), must prove the recognizance either by its production under 
the proper seals, or, as it seems, by an examined copy of its certification into 
the court of Chancery (J) by the clerk of recognizancerfj and by examined 
copies of the writ of qapias and return, and also of extent and liberate . A 
copy of the record, containing the recital of the award of these writs, and of 
their returns, seems to be sufficient evidence to prove them (e). 

In case of the loss of a recognizance taken under the stat. 23 II. 8, c. 6, it 
is provided by the st. 8 G. 1, c. 25, s. 2, that in order to enable the conusee 
to have process, a transcript from the roll should be certified by the clerk of 
recognizances into Clnincery, in the same way as recognizances were directed 
by the former Act to be certified in the same manner as if the recognizance 
hud not been lost. The same section also directs that in case of such loss 
or damage, a copy from the roll, under the hand of the clerk or his deputy, 
when duly proved, shall be as good evidence of the recognizance as if it 
had been produced under seal. Evidence of identity is also necessary ; and 
if the proceedings be not against tlie conusor, the plaintiff must also give 
evidence of his title (f). 

3. The devisee of a freehold interest must prove, 1st, The seisin of the 


(r) See the st. 11 Edw. 1, and 13 Edw. 1, 
st. 3. 

(.r) B. N. P. 104. ; Salk. 5*63. The recog- 
nizance is sent by the mayor, at the mfuest 
of the conusor, into Chancery. See the 
stat. 13 Edw. 1, at. 3. 

(y) This writ issues out of Chancery, 
but is made returnable in the K. B. or C. B. 
by the provisions of the stat. 13 Edw. 1, 
st. 3; but by the stat. 5 Hen. 4, c. 12, 
after u writ once awarded and returned into 
the Common Pleas, the Justice may awurd 
process without auy further showing of the 
recognizance. 

(z) Per Holt, C. J., Hammond v. Wood, 

2 Salk. 563. The statutes 23 Hen. 8, c. 6, 
and 27 Eliz. o.6, s. 7 & 8, require a copy of ' 
every statute-merchant and staple to be 
delivered to the clerk of recognizances 
within four months after acknowledgment, 
or it will bo void against subsequent pur- 
chasers. The latter stat. s.O, requires the 
clerk to make the enrolment within six 
months niter the acknowledgment, indors- 


ing the day and year of entry on the sta- 
tute ; and by the stat. 29 Car. 2, c. 3, the 
day and year of the enrolment of recog- 
nizances is to be set down in the margin of 
the roll, and no recognizance shall bind a 
bona Ji/le purchaser of lands for a valuable 
consideration but from that time. 

(a) Doe v. Wharton , 8 T. R. 2. 

(b) See the stat. 27 Ed. 3, s. 2, c. 9. 

(V) See the provisions of the stat. 23 
Hen. 8, c. 6. 

( d ) By the provisions of the several Acts 
referred to, upon the request of the conusee 
the recognizance Is to be certified into the 
court of Chancery ; and it seems that the 
recognizance itself should be sent into 
Chancery, properly certified by the clerk 
of recognizances. See the stat. 23 Hen. 8, 
c. 6, s. 5, and 8 Geo. 1, c. 25, s. 2 ; which 
provide for the certifying in case of the loss 
of the original recognizance. 

( e ) See 2 M. & §. 565 ; and infra , tit. 
EI.KGIT. 

(/) Supra f facte («). 
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devisor ; and 2dly, the execution of the will ; 3dly, the death of the devisor* devisee. 
He need not prove his own possession , since the law, casts the seisin on Freehold, 
the devisee ; and although the heir enter before him, his entry is not 
barred (< 7 ). 

1 st. Seisin of the devisor. Proof of his possession is primA facie evidence 
of a seisin in fee (A). 

2dly. The execution of the will, see tit.. Will (i), and identity of the 
devisee^'). 

3dly. The death of the devisor, see tit. Death. — Pedigree. 

Proof of title, as devisee of a copyhold, has already been considered (A). Copyhold. 

The devisee of a leasehold must prove, 1 st, the lease to the devisor ; 2dly, Leasehold, 
the will by the probate (l), and the identity of the devisee ; and 3dly, assent 
of the executor (m). 

1st. An admission by the defendant of the testator's interest will super- 
sede the necessity f proving the lease (»)• 

2 dly. The will must be proved in order to show the devise of the chattel 
real ; and this must be done by means of the probate, the only evidence of 
such a title to personal property recognized by courts of law ( 0 ). 

3dly. Inasmuch as the legal title to the personal estate vests in the executor, 
even where it has been specifically bequeathed by the will, and does not vest 
in the legatee until the executor has assented to it, proof of such assent must 
be given. It is sufficient to prove that it was given either before or after 
probate (p). The legal interest vests in the legatee irrevocably by the execu- 
tor's assent (q). No particular form is necessary. A general assent is 
sufficient (r). So is a letter, by which the defendant promises to give pos- 


(g) Co. Litt. 240; and vide sttpra , 
p. 404. 

(h) See tit. Heir. To make a good 
devise there must be a seisin by the de- 
visor at tile time of making the will. 
Hunter v. Coke , Salk. 207 ; Co. Oust. 364 ; 
Hast. 747. The statute empowers those 
having land to devise, &c. But now see 
the statute 7 W. 4 & I Viet. c. 26. 

(i) Whether a devisee in trust takes a 
legal title, is of course a question of mere 
law, and sometimes one of difficulty. 
Amongst the general rules on the subject, 
the following may be mentioned: The 
legal estate is vested in trustees where 
anything is to be done by them which 
makes it necessary that they should have 
the legal estate for the purpose. See 
Powell on Devises, by Jarman; the note to 
Jefferson v. Morton , 2 Williams; 1 Saund. 
11. As where they are required to sell; 
Keene v. Dearden, 8 East, 148. To pay 
the testator's debts; lb. To pay taxes; 
lb. Keep the premises in repair; lb. ; 
and White v. Barber , 1 Bing. N. C.573. 
But although a trust to receive the rents 
and profits, and pay them over, vests the 
legal estate, a trust to permit and suffer 
the cestui que trust to receive them, vests 
the property in the cestui que trust. Doe 
v. Homfray, 6 Ad. & Ell. 207. Broughton 
v. Langley , 1 Lutw. 814. Powell on 
Devises, by Jarman. And in the case of 


a devise in trust to pay, or permit and 
suffer the cestui que trust to receive, the 
latter of the two inconsistent directions 
being contained in a will, is to prevail. 
Doe v. Biggs, 2 Taunt. 109. Where the * 
estate is devised for particular purposes, 
it vests so long as is necessary for those 
purposes, and no longer. Doe v. Nicholls , 
1B.&C. 342. 

(j) Doe d. Hanson v. Smith , 1 Camp. 
196. 

(k) See tit. Copyhold. 

( l ) Antea , Vol. I. Ind. tit. Probate and 
tit. Executor ; and see Stone v. Forsyth , 
Doug. 681. 

(m) 1 Inst. Ill, a. Young v. Holmes , 
Stra. 70. 

(n) Doe d. Dighy v. Steel, 3 Camp. C. 
115. 

( 0 ) Infra, tit. Executor. 

( p ) Doe v. Quy, 3 East, 120. 123. 

( q ) 4 Rep. 28. Paramour v. Yardley , 
Plowd. 539. Young v. Holmes, 1 Str. 70. 
And per Ld. Ellenborough, Doe v. Quy, 
3 East, 123. In case of a deficiency of 
assets, a court of equity would interfere, 
and cause the legatee to refund a propor- 
tional part. 

(r) See Duppa v.Mayo, \ Saund. 278; 
and the observation of Lawrence, J., 3 East, 
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session at a particular time ,(#). It seems that an assent is not to be implied 
from the sufficiency of assets (0; but an express assent will vest a term 
in the legatee from the death of the testator (u). An action of ejectment 
does not lie for dower which has not been assigned (x). 

4, The tenant by elegit should produce an examined copy of the judgment- 
roll, reciting the judgment, the award of the elegit y and the return (y). It 
has indeed been formerly held, .that an examined copy of the elegit itself, 
or of the inquisition and return, ought to be proved (x), but this seems to 
be unnecessary, since the judgment-roll is incontrovertible evidence of every 
matter which it recites (a). It must appear frofn the return that the sheriff 
has set out a moiety by metes and bounds, or the return will be bad ( b ) ; the 
objection may be taken on the trial ( c ). If more than a moiety appear to 
have been extended, the plaintiff cannot recover ( d ) ; but the sheriff is not 
bound to set out one-half of each particular tenement (e). If another than 
the debtor be in possession of the lands, the plaintiff must prove, in addition, 
the title of the debtor himself to the lands ( f ). As an ejectment will not 
lie unless the lessor has a right of entry, it seems that the tenant may take 
possession without an ejectment^). Where a tenant has come into posses- 
sion by lease, after the judgment, but before the issuing of the writ of elegit , 
notice to quit is unnecessary ( [h ). 

5. A guardian in socage has an interest in the lands of the infant until 
the latter attain to the age of fourteen years, which will enable him to main- 
tain an action of ejectment to recover them (i). To make out his title lie 
must prove, 1st. That the infant is the heir to socage lands; which is to be 
proved, as in the case of title by an heir, by evidence of the seisin of the 
ancestor, of his death, and of the pedigree (j). 2dly. His own character as 
guardian ; that is, that he is next of blood to the heir, to whom the inherit- 


h) Doe v. Guy, 3 East, 120. 
t ) Deeks v. Strutt , 5 T. R. 090 ; and 
per Lawrence, J., 3 East, 124. 

(u) Saunders's Case, 5 Rep. 12, b. ; 
3 East, 126. 

(x) Doe v. Nutty 2 C. &c P. 430. 

(y) Mamsbottom v. Buckhurst , 2M. &S. 
566. 

(z) Salk. 663 ; Ld. Raym. 7 1 8 ; B. N. P. 
104 ; Gilb. Ev. 9; 2 Will. Saund. 69, c. ; 
Trials per P. 386, 6th edit. ; Tidd*s Pract. 
1013, 5th edit; Runn. Eject. 330. 

(а) 2M.&S.505. 

(б) Fenny v. Durrani, 1 B. & A. 40. 
Pullen v* JBirkbecJt, Carth. 463 ; Hutton, 
16. 

(c) Fenny v. Durrani , 1 B. & A. 40. 

(d) Putten v. Purbeck, Salk. 663. Denn 
v. Ld. Abingdon, D oug,456; B.N.P.104. 

(e) Doug. 472 ; 1 Salk. 563 ; 1 Sid. 91 ; 
Cro. Car. 319. 

( f ) It is sufficient to prove a primd. 
facie title in the debtor; this throws it 
on the tenant in possession to show a title 
anterior to the judgment. Doe Owen, 
2 C. & J. 71. Premises were conveyed to 
such uses as a party should appoint, and 
in the meantime to the use of himself for 
life, and afterwards a judgment was ob- 
tained against him, upon which an elegit 
was issued, but prior to the execution of 
It he executed the power in favour of a 


mortgagee, and appointed the estate for a 
term of 500 years ; held, that as suffering 
judgment was an act in invitum and not 
done by the party himself, it was not 
within the exception to the rule, that 
where a power is executed, the person 
taking under it takes under him who 
created the power and not under him who 
executes it, and the lien of the judgment 
creditor upon the land was therefore de- 
feated by such appointment. Doe d. Wigan 
v. Jones , 10 B. & C. 459. And see Clere’s 
Case , 6 Co. 18, and Witham v. Bland, 
3 Swanst. 277, a. 

(g) See the opinion of Gibbs, C. J., 
Rogers v. Pitcher , 6 Taunt. 207 ; 3 T. R. 
295 ; 2 Tidd’s Pr. tit. Elegit; Eq. Ca. 
Ab. 381. 

(h) Doe v. Hilder, 2 B. & A. 782. In 
ejectment under a sale by the sheriff under 
a ji. fa., it is unnecessary to prove the judg- 
ment, as in the case of an eleg it or outlawry ; 
Devon Lent Ass. 1811, car. Power, J.; Vin. 
Ab. Evidence, T. b. 104. Secus, where the 
lessor sued out the execution. Infra, tit. 
Sheriff, Sale by. As to proof of the 
assignment, vide Ibid. 

(*) UtU sec. 123 ; Co. Litt. 88, 89 ; Bro. 
tit. Guarden, 70; Bac. Ab. tit. Guardian, 
6; 2 Roll. Ah. 41. 

O') See Title by Heir. — Pedigree. 



411 


III. TITLE OF HEIR AT LAW. 
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tance cannot descend (k ) ; and by evidence that the infant was dnder the 
age of fourteen at the time of the demise, for from that time the title of the 
guardian ceases (l), A guardian who has been appointed by deed or will, by 
virtue of the stat. 12 C. 2, c. 24, s. 8, 9, must prove his appointment, either 
by the deed of the father, or his ‘last will and testament, executed as the 
statute directs, in the preseence of two or more credible witnesses ; the title 
of the infaht, and his minority at the time of the demise. 

6. The title of the heir at law consists, 1st, In proof of the seisin of the By heir 
ancestor from whom he claims, or if he claims from a remainder man, that at law * 
he was the person in whom the remainder vested by purchase (m). 2dly, 

In proof that he is heir to that person (n). 

1st. Seisin. Actual possession, or receipt of rent from a tenant of the 
premises, is primd facie evidence of a seisin in fee (o). It is not necessary 
to prove an actual entry by the relation from whom the claimant derives 
his title. If a father die, leaving his estate let on a lease for years, the pos- 
session of the tenant will be a possession by his eldest son, so as to consti- 
tute a possessio Jratris to the exclusion of the brother of the half blood (p). If 
on the other hand the estate on the death of the father was let on a freehold 
lease, there would be no possessio fratris unless the elder son lived to receive 
rent after the expiration of the leased). Where the father died, leaving 
two daughters by different mothers, and the mother of the youngest daugh- 
ter entered generally as guardian in socage of her youngest daughter, it 
was held that this constituted a sufficient seisin of the eldest daughter 
to carry the descent of her moiety to her heirs (r). By the provisions of 
the late stat. 3 & 4 W. 4, c. 106, s. 2, every descent (s) shall be traced from 
the purchaser (t) ; and to the intent that the pedigree may never be carried 
further back than the circumstances of the case and nature of the title 


(ft) Bee 1 p. Wms, 200; Bac. Abr. 
Guardian, £ A.] ; 9 Mod. 142 ; Hargr. Co. 
Litt. 87, b* n. 6. Qu. as to such a rela- 
tion under the new statute for regulating 
the law of descents. 

(/) Bac. Ab. Guardian, [E.J; Hard. 69. 
Doe v. Bell, 5 T. R. 471, 

(m) If a reversion or remainder be ex- 
pectant on an estate for life or in tail, then 
ho who claims the reversion as heir ought 
to make himself heir to him whdtmade the 
gift or lease, if the reversion or remainder 
descend from him ; or if a man purchase 
such remainder or reversion, he who claims 
as heir ought to make himself heir to the 
first purchaser. Bat differs Case, 3 Rep. 
42. 

(n) For proof of title as heir-at-law to a 
copyhold, or by virtue of a custom, see tit. 
CorxHonn. 

o o ) B. N. P. 103 ; Co. Litt. 243, a. 
The possession of a tenant for years, or 
of a guardian in socage, constitutes an 
actual seisin by the owner of the inherit- 
ance or infant. Ib. Doe v. Newman , 
3 Wils. 516. The holding of courts and 
appointing gamekeepers is evidence to 
prove the existence of a manor, or to prove 
the locus in quo to be within the manor. 
Doe v. Heakin , 6 Ad. & Ell. 496 ; but 
evidence of shooting and appointing a 
gamekeeper is, it seems, no evidence of 


right to the soil. Per Bayley, J., Tyr - 
whitt v. Wynne , 2 B. & A. 560. See 
further tit. Possession. — Trespass. — 
Liberum Tenementum. As to declara- 
tions by tenants, see that title Yol. I., and 
Peaceable v. Watson, 4 Taunt. 16. Came 
v. Nicollj 1 Bing. N. C. 430. That which 
must be pleaded in a real action mu3t be 
proved in ejectment, in order to make out 
a title by descent. Shaw v. Lord, 2 Bl. 
1099. Proof of the possession of lands, 
and pernancy of rents, is primA facie evi- 
dence of a seisin in fee. Jayne v. Price , 
5 Taunt. 326. But proof of forty years 
subsequent possession by a daughter, 
whilst the son and heir lived near, and 
knew the fact, was held to be much stronger 
evidence that the father had bat a parti- 
cular estate. 

( p ) Co. Litt. 15, a. ; Jenk. 242. Doev. 
Keene , 7 T. R. 390. 

( q ) Ibid, 

(r) Doe v. Keene , 7 T. R. 386. 

(s) The Act (sec. 11) does not extend to 
any descent before June 1st, 1834. 

(t) By sec. 1, purchaser means the per- 

son who last acquired the land otherwise 
than by descent. The words M person last 
entitled” extend to the last who had a 
right to the land, whether. he did or did not 
obtain the possession or receipt of the rent 
and profit. , 
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require, 0 the person last entitled to the land shall, for the purposes of 
that Act, be considered to have been the purchaser, unless it be proved that 
he inherited the same, in which case the person from whom he inherited 
shall be considered to have been the purchaser, unless it be proved that he 
inherited ; and in like manner the last person from whom the land shall be 
proved to have been inherited shall in every case be presumed to have been 
the purchaser, unless it be proved that he inherited. 

By sect, 4, where any one shall acquire land by purchase, under a limi- 
tation to the heir or heirs of the body of any of his ancestors in any assurance 
executed after the 31st of December 1833, or in any will of a testator dying 
after that day, the land shall descend, and the descent shall be traced as if 
his ancestor had been the purchaser. 

By sect. 10, an heir may trace his descent through an attainted person 
who died before the descent took place, unless the land escheated in conse- 
quence of the attainder before the 1st of January 1834. 

2dly. That he is heir. The requisite proofs to establish this fact are con- 
sidered under the title Pedigree. — If the defendant rely on a devise of the 
lands to him, and give primd facie evidence of the due execution of the will, 
it is incumbent on the plaintiff either to disprove the execution of the will' 
according to the statute, or to prove the want of assent of the supposed 
devisor to make a will, by proof of the practice of some fraud, or of his 
inability ; or to dispute the operation of the will (u ) ; or lastly, to prove its 
revocation. These proofs are considered under the title Will. If the 
action be brought by the heir at law against a devisee under the will, the 
plaintiff will, in the usual course, be entitled to begin, and to the general 
reply, but if the devisee admit the plaintiff’s primd facie case as heir, and 
rely solely on the devise, he will l>e entitled to the opening and reply (x). 

The heir at law may show that a devise has been waived, but such a waiver 
to be binding must be express and absolute. A repudiation of the devise 
by one who mistakenly claimed as heir is not sufficient (y). An heir at law 
may lay the demise on the day on which his ancestor died (s). 

Upon a demise by husband and wife, in right of the wife, title must be 
proved in the wife («). If the wife be joint-tenant of a term, the husband 
and wife should join in the ejectment with the other joint-tenant (Z>). A 
joint demise by the husband and wife is negatived by a receipt for rent given 
in the name of the husband alone (c). ^ 

7. If the ejectment be brought upon the determination of a lease, the 
plaintiff must prove, 1st, The demise. 2dly, Its determination. 

If the demise has been by deed or other written instrument, it should be 
produced, and proved in the usual way, and if it be in the defendant’s pos- 
session, notice must be given to produce it (rf). After notice to produce the 
original, which is not produced, the plaintiff may give a counterpart in evi- 


(w) In order to disinherit the heir, there 
must either be express words or a neces- 
sary implication. 3 Wils. 488 ; Doug. 
763; Cowp. 31. 302.661. 

(x) Vide supra , Vol. I. 

(y) Doe d. Smyth v. Smyth , 6 B. & C. 
112 . 

(z) Doe v. Hersey, 3 Wils. 274. A 
posthumous son taking lands by way of 
remainder, under the stat. 10 & 11 Will. 3, 
c. 16, may lay the demise on the day of 
his father’s death. B. N. P. 105. 


(a) The husband is only possessed of a 
term in her right; the termor legal interest 
continues in her. 7 H. 6, 2 ; 2 Roll. Ab. 
341 ; Co. Litt. 351. 

(by Bae. Ab. tit. Baron and Feme, 

[C. 2], 

(c) Parry v. H indie y 2 Taunt. 180. 

(d) Supra , Vol. 1. tit. Proof of 
Written Document. Penn v. Griffith, 
6 Bing. 533. Doe v. Harvey , 8 Bing. 
439. 
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dence, or, if there be none, a copy (e). If there has been no writtetf demise, Pro °f °f 
the plaintiff may prove a demise by parol ; proof of payment of rent by the deI^l9e, 
the defendant is primd facie evidence of a tenancy from year to year (/). 

It is usual for this purpose to give notice to the tenant to produce the 
receipts, but the fact of payment may be proved by other evidence. 

Evidence of the payment of an entire rent to the trustees of a charity, is 
evidence to support a joint demise, and it is not sufficient for the defendant 
to show that they were appointed at different times, in order to prove them 
to be tenants in common ; in such a case express proof is requisite (g). 

Payment of small sums on three different occasions, as rent in respect of 
land enclosed from a waste thirty-three years, was held to be conclusive 
evidence of permissive occupation ( h ). 

Where encroachments have been made by a tenant on waste lands adjoin- 
ing to the demised premises, it seems that it is to be presumed that they 
were made in right of the demised premi ses, and that the lessor is entitled 
to show the determination of the lease (t). 

A party holding over after the expiration of a lease, at an advanced rent, 
is presumed to hold upon the other terms of the former lease (j). So if he 
be let into possession under an agreement for a lease, and pays rent (A), 
or admits such rent to be due (/). 

A tenancy may be presumed from circumstances : where the tenant of 
glebe lands continued in possession for eight, months after the death of the 

(e) Burleigh v. Stubbs , 5 T. R. 405; N. 1\ 104: “A distinction has been taken 

7 East, 303. It seems that a counterpart and allowed by all the Judges on a case 

is evidence in the first instance. Roe v. reserved by Pengelly, C. 11., that if a cot- 
J Davis, 7 East, 303. tago is built in defiance of a lord, and quiet 

(/) j Doe v. Samuel, 5 Esp. C. 173. If possession has been had of it for 20 years, 

the tenant for life leases, and dies, and the it i# within the statute; but if it were built 

remainder-man receives rent from the ten- at first by the lord's permission, or any 
ant, a tenancy from year to year is created. acknowledgment have since been made 
Syhes v. Burkitt , cited 1 T. R. 101 ; and (though it were 100 years since), the sta- 
see tit. Use and Occupation. tute will not run against the lord.” “ Here,” 

(g) Doc v. Grant, 12 East, 221. In Doe adds Mr. J. Holroyd, “the payment of 
d. Brookes v. Fairclough , 0 M. & S. 40, rent was an acknowledgment that the occu- 
where lands had been devised to the rector pation was by permission.” When, however, 
and churchwardens of a parish, and their the sum paid is very small, and has not 

successors, for the use of the poor, and been regularly paid, it may be a question 

there were two demises, one by five church- for the jury, whether the payment did not 
wardens who were in office when the ten- result from some oppression. P. C., K. B. 
ant entered, and another by a rector since Easter term, 1829. 

appointed and the same churchwardens (£) Bryan d. Child v. Winwood, 1 Taunt, 

jointly, and notice was given to deliver up 208. Doe d. Challmer v. Davis , 1 Esp, C. 
the premises to the rector and church- 461 , contra . Doe d. Colclough v. Miller , 
wardens for the time being, it was held Ibid. 460. Note, that in the first of these 

that the lessors of the plaintiff were not cases the landlord was seised in fee of the 

entitled to recover on either demise, though waste, which had been inclosed and enjoyed 

the defendant had paid rent to one of the by his tenant for life for 30 years : It was 

churchwardens (who gave a receipt as left to the jury to say whether it was not 
churchwarden for the use of the poor), and inclosed with the consent of the lessor, in 
had promised to quit after receiving the right of the demised premises, 
notice ; that is, 182 days before the end of ( j ) Hutton v. Warren , 3 M. & W. 475. 

the year. 5 Ad. & Ell. 351. But where So in the case of a lease void by the sta- 

the rent is payable on the usual feast days, tute of frauds, if the tenant being let into 

notice on one feast day to quit on the next possession pay rent, the holding wilj be 

but one, being the end of the year, is suffi- from year to year, regulated by the terms 

dent. Right v. Darby, 1 T. R. 159. Roe of the void lease. Doe y. Bell, 5 T. R. 

v. Doe, 6 Bing, 574. Doe v. K eight ly , 471. 

7 T. R. 63. Howard v. Wemsley , 6 Esp. (h) Knight v. Bennett , 3 Bing. 361 ; 

C. 53. Doe v. Green, 4 Esp. C. 199. Mann v. Lovqoy, R. & M. 355; Doe v. 

(A) 3 B. & C. 413, where Holroyd, J. Stratton, 4 Bing. 446. 
cited the following passage from Buller's (l) Cox v. Bent , 5 Bii%. 185. 
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incumbefct, if was held that the succeeding incumbent might be presumed 
to have assented to the continuance of the tenancy, and that a notice to 
quit was necessary (m ). 

2dly. The determination of the lease. This may be proved, 1st, by the 
terms of the 16ase itself, where the term is certain ; 2dly, by proof of notice 
where it is necessary (n) ; 3dly, by proof of some act of forfeiture. 

1st. Where by the terms of the original lease the tenancy is to end on a 
precise day, no notice to quit is necessary, for both parties are apprized of 
the determination of the term ( 0 ). 

2dly. If the tenancy be from year to year (p), the plaintiff must prove 
that the defendant has had the usual notice to quit six months previous to 
the time of the year when the defendant entered ( q ). A receipt for rent due 
at a particular day is primd facie evidence of a holding from that day (r). 


( m ) Doe v. Somerville , 6 B. & C. 126. 

(n) A covenant to lease is not a lease, 
and Is no defence to an action by the land- 
lord. Fenny v. Child , 2 M. & $. 266. 
P., the lessor of the plaintiff, being seised 
in fee of lands, having agreed for the sale 
thereof to W. on or before a certain day, 
W . before that day agreed to let them to 
the. defendant, who with the permission 
of the vendor was let into possession as 
tenant to W. ; the conveyance was, after 
the stated day, executed, whereby the 
lands were conveyed to W., but for the use 
of P. the vendor for a term, subject to a 
proviso for redemption by W. on payment 
of the purchase-money, for default of which 
the ejectment was brought ; held, that the 
entry and possession of the defendant btfng 
only that of W. by anticipation, no notice 
to quit was necessary. Doe d. Parker v. 
Boulton , 6M.&S. 146. A party defends 
as landlord j the occupiers having suffered 
judgment 1>y default, he cannot object that 
his tenants have not received notice to quit 
from the lessor of plaintiff. Doe v. Creed, 
6 Bing. 327. The minister of a dissenting 
chapel is permitted by the trustees to oc- 
cupy a dwelling-house; having no other 
estate in the premises than that of a mere 
tenant at will, it is put an end to by a de- 
mand of possession by the trustees, and 
they are entitled to recover the possession 
without notice. Doe v. Jones, 10 B. Sc C. 
718; S. P. Doe d. Nicholl v. WKaeg , lb. 
721. The wrongful payment of rent to a 
person not entitled, does not operate as a 
disseisin of the landlord, or disclaimer of 
his title, so as to amount to a forfeiture of 
the lease. Doe d. Dillon v. Parker, l Glow’s 
C. 18. But where the defendant in eject- 
ment alleged that the person through 
whom the lessor of the plaintiff claimed a 
title in feeheld only as tenant to the defen- 
dant, such an assertion of title operating as 
a disclaimer of the title of the landlord, 
amounts to a forfeiture of the lease or sub- 
sisting tenancy, and notice to quit need 
not be proved. Doe d, Jqff'eriesr. Whit - 
tick, 1 Gk>w’s C. 103. 

(o) Per Lord Mansfield, Bight v. Darby, 
1 T. R. 162. Messenger v. Armstrong, 1 
T. R. 54. Cobb v. Stokes , 8 East, 368. 


A clause in an agreement by the lessee to 
give up a portion of the demised land to 
the lessor upon certain terms, in case the 
lessor should want it for building, without 
any clause of re-entry, operates as a cove- 
nant, and not as a condition in defeasance 
of the estate, and the lessor cannot recover 
in ejectment. Doe d. Wilson v. Phillips, 
2 Bing. 13. In some instances proof may 
from efflux of time be unnecessary ; as 
where notice has been given to a weekly 
tenant to quit on Friday, or otherwise at 
the end of his tenancy next after one week 
from the date of the notice, and the eject- 
ment is not brought until a time lias elapsed 
which covers every day in that week. 
Doe v. Scott, 6 Bing. 362. 

(jo) A demise foy a year, and afterwards 
from year to year, operates as a demise for 
two years. Birch v. Wright, 1 T. R. 280. 
A demise from year to year constitutes a 
tenancy for two years at least. Denn v. 
Cartwright, 4 East, 29. Under a demise 
for twelve months certain, and six months 
notice afterwards, the tenant is at liberty 
to quit at the end of twelve months, giving 
six months previous notice. Thompson v. 
Maberly, 2 Camp. 673. But a tenant 
who enters under an agreement for a 
lease for seven years, and who occupies for 
the whole of that time, is ndt entitled to a 
notice to quit at the end of the seven years, 
although a notice would have been neces- 
sary for the purpose of ejecting him within 
the seven years. Doe v. Stratton, 4 
Bing. 446. An under-tenant holding over 
is not bound by the terms of a lease granted 
after his coming in to the tenant, with the 
terms of which he is unacquainted. Torri - 
ano v. Young, 6 C. & P. 8. 

(q) Kemp v. Derrett, 3 Camp- 610. But 
that may be varied by showing a payment 
of rent for the portion of the quarter between 
entry and quarter-day. Doer . Johnson , 
6 Esp. C. 10. Doe v. Stapleton, 3 C. Sc P. 
276. Dde v. Selwyn, Adams on Eject. 
129. A variation in the rent during the 
tenancy does not affect the time of no- 
tice. Doe v. Kendrick, Adams on Eject- 
ment, 129. 

(r) Doe v. Samuel, 5 Esp. C. 173. And 
so ruled in Doer*. Beaumont, York Summer 
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And where the tenant continues to hold the premises after the expiration of Time of 
a lease, and assigns his interest, the assignee holds from the day on which entry * 
the tenancy under the lease commenced («). It was once held that the 
notice to quit was in itself primd facie evidence that the tenancy commenced 
at the day specified in the notice for quitting (t). But on subsequent con- 
sideration of the point by the Judges, it was thought that this rule was not 
sufficiently supported byjany principle ; and it is now held, that the notice 
is not evidence of the time of entry, unless it be unobjected to at the time of 
service upon the defendant (u). Hence the notice is not evidence for that 
purpose unless it be served personally ( x ) ; nor then, unless the party can 
and does read it (y). And whether the defendant did or did not assent is a 
question for the jury. Where the defendant at the time of service gave an 
angry answer, complaining that he had been harshly treated, it was held 
that he was not thereby precluded from showing that ttfe notice had been 
served too late (z). But where the tenant, on application by the lessor's 
attorney, as to the commencement of his tenancy, misinformed him, and 
notice was given in conformity with his answer, it was held that he was 
concluded by it, and that it made no difference whether thp information so 
given resulted from accident or design, since he had induced the party to 
act upon it (a). 

In general it must be proved that the notice to quit was served half a Proof of 
year before the expiration of the current year (6). A longer notice may be notice. 


Assizes, 1834, by Lord Lyndhurst, C. B. If 
no direct evidence can be given as to the 
time of entry, the custom of the country 
is primct facie evidence of the time ; if 
there be no such custom, the rent-day is to 
be considered as the day of entry. If there 
be two rent-days, the plaintiff’s notice 
shall be presumed to be right till the de- 
fendant prove it to be wrong ; and if the 
tenant enters about the usual day, the 
entry shall relate to such day. Per Buller, 

J. , Lancaster Lent Assizes, 1790. Salkeld, 
by Evans, 413, note ( b ). And see Doe v. 
Lambe , Adams on Ij. 316, 3d ed. ; Tim- 
mins v. R owlinson, 3 Burr. 1609. 

(<) Doe v. Samuel, 5 Esp. C. 173. So 
in the case of holding under a lease void by 
the statute of frauds. Doe v. Bell, 5 T. 

K. 472. 

(£) Doe v. Harris , 1 T. R. 161. 

(w) Thomas v. Thomas , 2 Camp. 647. 
Doe v. Womb well, 2 Camp, 559. Doe v. 
Forster , 13 East, 406. Doe v. Calvert, 
2 Camp. 388. 

(x) Doe v. Calvert , 2 Camp. 388. 

(y) Thomas v. Thomas , 2 Camp. 647, 
by the Court of K. B. So where the notice 
being general, and not mentioning any 
time of quitting, a declaration was served 
nearly a year afterwards, laying the demise 
half a year after the notice, the tenant on 
service making no objection as to^e time, 
Ld. Eilenborough held that it was a question 
for the jury whether the tenant must not 
be taken to have admitted that the notice 
was good. Doe v. Wombwell, 2 Camp. 559. 

(z) Oakapple v. Copons, 4 T. E. 361. 

{a) Doe v.'Lambley, 2 Esp. C. 636. 


(ft) Right v. Darby , 1 T. R. 159. If a 
house be taken by the month, a month’s 
notice is sufficient. Doe v. Hassell, 1 Esp. 
C. 94. A weekly reservation of rent is evi- 
dence of a weekly holding. Doe d. Pea- 
cock^y. Raffan , 6 Esp, C. 4. And see 
Kemp v. Derrett , 3 Camp. 610. Where 
the tenant entered in the middle of a quarter 
under an agreement to pay rent for the 
half quarter and quarterly, it seems that 
the tenancy commences from the preced- 
ing quarter-day. Doe v. Selwyn , Adams 
on bjec. 129. But a quarterly reserva- 
tion of rent does not dispense with a half- 
year’s notice. Shirley v. Newman, 1 Esp. 
C. 226. Where the entry was in the 
middle of a quarter, and payment was made 
for the fraction between the time of entry 
and Christmas, and the rent was afterwards 
paid at Christmas and Midsummer, it Was 
held to be a holding from Christmas. Doe 
v. Johnson, 6 Esp. C. 10. Notice on 28th 
September, to quit at the ensuing 25th 
March, is good ; the customary half-year 
is sufficient. Roe v. Doe , 6 Bing. 574. 
The tenant came in at the half-quarter, and 
at quarter-day paid the half-quarter’s rent, 
and from thence paid quarterly ; a notice 
to quit at the last quarter-day of the cur- 
rent year is sufficient, notwithstanding a 
previous notice expiring at the half-quarter. 
Doe v. Stapleton, 3 C. & P. 275. And see 
Doe v. Johnson, 6 Esp. C., 10. Notice to 
quit to a weekly tenant “on P. provided 
his tenancy expired on P., or otherwise at 
the end of his tenancy next after one week 
from the date of the notice/' is sufficient. 
Doe v. Scott , 6 Bing. 362^ 
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necessary, or a shorter one sufficient, if a custom to that effect be proved (c). 
Fhere is no distinction between houses and lands as to the time of notice (rf). 
Where a tenant enters upon different portions of the premises at different 
times, for the convenience of husbandry, and it does not appear from any 
express agreement from what point of time the tenancy was to commence, 
the rule of law is, that it shall be taken to commence from the time of 
entering upon that which is the principal and anbstantial subject of the 
demise (e) ; and it is a question of fact for the jury to ascertain what is the 
principal, and what the accessorial subject of demise (f). 

In the case of Doe v. Snowden (</), the arable part of the farm was held 
from Candlemas, but the rent was made payable from Old Lady-day, and 
the tenancy was held to commence on the latter day (A), Where the tenant 
was to enter upon the arable lands at Candlemas, ancf all the other pre- 
mises on the Lad^nlay following, and agreed to quit the same according 
to the teims of entry as aforesaid, and the rent was reserved half-yearly, 
at Michaelmas and Lady-day, the tenancy was held to commence from 
Lady-day, with a privilege for the in-coming tenant to enter on the arable 
land at Candlemas, for the purpose of ploughing (*,). Under an agreement 
of demise of a dwelling-house, mills, and other buildings, for the purpose 
of carrying on a manufactory, together with meadow, pasture, and bleaching 
grounds ; to commence, as to the meadow, from the 25th of December last, 
and as to the pasture, from the 25th of March next 5 and as to the Housing, 
mills, and all the rest of the premises, from the 1 st of May, reserving the first 
year’s rent on the day of Pentecost, and the other half-year’s at Martinmas, it 
•was held, that the substantial subj ect of the demise being the house and build- 
ings for the manufacture, which were to be entered upon the 1 st of May, that 
was the substantial time of entry to which a notice to quit ought to refer, and 
not to the 25tli of December, when the in-coming tenant had liberty of enter- 
ing on the meadow, which was merely ancillary to the other and principal 
subject of the demise ; and therefore, that a notice to quit, served on the 
28th of September, was sufficient (A). Where the time of entry depends on 
the terms of a deed or other written instrument, no parol evidence can be 
admitted to vary the terms. Where the demise was of lands to be held 
from the Feast of St. Michael, which must be taken to mean from New 
ItyEichaelmas ( l ), it was held that evidence could not be admitted to show 
that Old Michaelmas was meant (iw). Under an agreement between the 


(c) Roe v. Wilkinson , Co. Litt. by But- 
ler, 270, b. Roe v. Ckamoek , Peake's 
Cos* 4. 

<d) 1 T. R. 102. 

(e) Doe v. Spence , fi East, 120. Doe v. 
Lea, 11 East, 312. Doe v. Howard , 11 
East, 498. See Co. Litt. 68 ; Allen, 4 ; 2 
Ld. Raym. 1008 j 2 Jones, 5; 2 Salk. 413, 
4 ; 3 Burr, 1603. 

( f ) Doe v, Howard , 1 1 East, 498. 

\g) 2 Bl. 1224, cited 2 East, 383. 

(A) Ibid. This case is said to have been 
overruled by Lord Kenyon, at Nisi Print, 
in the case of Doe ex dem. Lord Grey de 
Wilton, where the defendant entered upon 
the arable lands at Candlemas, and - the 
buildings and pastures at May-day, the 
rent payable at Michaelmas and Lady- day, 
and the notice to quit was given six months 
before May-day, but not six months before 


Candlemas; and Lord Kenyon nonsuited 
the plaintiff. But it does not appear in 
that case whether six months notice pre- 
vious to Lady-day had been given. See the 
observations of Grose, J., 2 East, 383, 

(i) Doe v. Spence, 6 East, 120. 

(k) Doe v. Watkins, 7 East, 551. 

(l) Doe v. Vince, 2 Cainp. 257. 

(m) Doe v. Spicer, 11 East, 312. Seeus, 
it is said, where the letting is by parol. 
Doe v. Benson, 4 B. & A. 688 ; supra, 
tit. Custom. And where the demise is 
by deed, extrinsic evidence is inadmissi- 
ble to Ihow that by such words New 
Michaelmas was meant. T)oe v. Lea, 
11 East, 312. Smithy. Walton, 8 Bing. 
235. But where the letting has been by 
parol , it has been held that evidence was 
admissible of the custom of the country to 
show that, by Lady-day, Old Lady day was 
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landlord and tenant that the other paity may determine the tenancy by Proof of 
giving a quarter’* notice, finch notice must expire on or before the day of *° 
the year on which the tenancy commenced {»). According to the ordinary 
rule the words of a demise are to be taken/or^w centra proferentem and 
therefore when two periods of quitting are designated by the same words, 
the tenant shall have his option (o). Less than six months notice will not 
be sufficient, although it *be accepted by the landlord, unless there be a 
surrender in writing or by operation of law (p). 

The service of notice in writing is usually proved by the agent who served 
it, who produces a duplicate original (q), signed by the landlord ; if there 
be no duplicate it seems that notice should be given to produce the original 
notice (r). If the notice has been attested, the attesting witness should be 
called (s). It is not however, essential that the notice should have been in 
writing (t), although served on the behalf of a corporatidn aggregate (ti): 
it is sufficient in such case to prove that the notice was given by the steward 
of a corporation aggregate, without showing that he had a power of attorney 
for the purpose, the adoption of the notice, by the bringing the action, being 
sufficient proof of his authority (x ) ; and it seems that an agent who has 
authority to let lands and receive rents has also authority to give a sufficient 
notice to quit (y) ; as in the instance of a receiver appointed by the Court of 
Chancery* 

Where a lease contained a proviso for its determination by either land-* 
lord or tenant, their respective heirs and executors, on giving six months 
notice under his or tlieir respective hands, a notice signed by two of the land- 
lord’s executors, on behalf of themselves and a third executor, was held to 
be insufficient, for the proviso required the signature of all three, and the 
notice was not sustainable on the general rule of law, that one joint-tenant 
may bind the rest by an act done for their benefit, since there was no evidence 
that the determination of the tenancy was for the benefit of all (x). And it 
was held, that the subsequent assent by the third executor did not make the 
notice good by relation, since the general principle did not apply to cases 
where the intermediate conduct of the parties would be affected by the ratifi- 
cation (a). Under a proviso in a lease, so that if either of the parties should 
be desirous to determine it, it should be lawful for either his executors or 

meant. Doe v. Denson , 4 B. & A. 588. Grove v. Ware, 2 Starkie’sC. 174; supra, 

Furley v. Wood, Runn. Ej. 112. 1 Esp. tit. Attorney; infra, tit. Notice. 

C. 108. In the 'case of Doe v. Denson (s) Doe v*Dear\ford, 2 M. Sc S. 62. 

above cited, the demise appears to have (t) Doe v. Crick , 5 Esp. 100. Secus 

been not only by parol in the technical where by agreement a written notice 4 is 
sense without deed, but also without required, Timmins v. Rowlinson , 3 Burr, 
writing; Abbott, C. J., and Holroyd, J., 1603, or by the provisions of a power, 

lay stress on the solemnity of a demise by JLegg v. Denison , W files, 43. 
deed, but the latter adds, that the letting (u) Doe, on the dem. of the Dean and 
being by parol, the party is at liberty to Chapter of Rochester v. Fierce, 2 Camp, 

explain the words used. So evidence is 96. 

admissible to explain the intention of the (or) Ibid . 2 Camp. 96, cor. Macdonald, 
parties in such cases. Denny. Hgpkinson, C. B. 

3 D. & R. 507. * (y) Doe v. Read, 12 East, 57 ; and see 

(n) Doe v. Donovan, 2 Camp. 78 ; 1 5 Burr. 2694. Doe v. Wood, and Doe v. 

Taunt. 555. Dlair, MSS. Doe v. Mizem , per Patti- 

(o) Per Heath, J., in Doe v. Donovan , son, J., 2 Mo. & R. 56. But a mese 

1 Taunt. 556, citing Dann v. Spurrier , receiver of rents has no power to determine 
3 B. Sc P. 399. a tenancy. Dbe v. Walters, 10 B. $c C* 

(p) Johnstone r. Huddlestons, 4 B.&C* 61), per Parke, J. The mere agent of an 

922. See Frauds, St. of.' agent cannot give such notice. Doe v. 

(q) Hine v. Deaument, 3 B. 5c B. 5188. Robinson , 3 Bing. N. C. 677. * 

(r) But see Acklandv. Pearce, 2 Camp. (z) Right v. Cut hell, 5 East, 491. 

261 ; supra, tit. Bills of Exchange; (a) Ibid. 

vol. ii. E E 
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administrators to do it, tlie devisee of the lessor is entitled to give such 
notice (J). If four joint-tenants jointly demise the land from year to year, 
such as give notice to quit may TecoVer their several shares in ejectment 
upon their several demises (c). Where a lessee underlet a part, and gave up 
the remainder to the lelsor, it was held that the latter could not determine 
the sub-lessee’s tenancy by notice, since there was no privity between them (<£). 
Proof of service at the dwelling-house of the tenant, although not upon the 
demised premises, is sufficient (e), and so is service on a servant on the 
premises (y*), to warrant the presumption that the notice was received by 
the tenant. So where, on the tenant’s having left the premises, notice is 
served on the party who takes possession after him, for it may be presumed 
that lie came in as assignee^). Sut after the death of the tenant, in an 
action against the widow, proof of leaving the notice at the dwelling-house 
without any proof of delivery to a servant, or that the defendant lived there, 
was held to be insufficient (A). Upon a joint demise to two, one of whom 
resides on the premises, service upon him is sufficient to enable the jury to 
presume that it peached the other (i). IF the notice has been signed by an 
attesting witness, he must be called to prove it (A) ; and it is not sufficient 
in such a case to show that upon service of the notice the tenant read it over, 
and did not object to it (/). In the case of a corporation, notice should be 
addressed to the corporation, and served upon the proper officer (m). 

It must appear on the face of the notice thus proved, that the tenant was 
sufficiently apprized by it of the landlord’s intention to determine the 
tenancy at the expiration of the current year (w). A notice to quit at Lady- 


(b) Hoe v. Hagly, 12 East, 464. 

(c) Doe d. Wayman v. Chaplin , 3 Taunt. 
420. The several demises to the plaintiff 
in ejectment sever the joint-tenancy. Per 
Ld. Ellenborough, Doe v. Head , i2 East, 
67. And where one gives notice in the 
name of all, it is a good notice for all. 
Doe v. Summer sett, 1 B. & Ad. 135; 
and, as it seems, such a notice is suffi- 
cient to determine the tenancy, although 
all the co-tenants did not concur, lb . 
140, and see 2 Man. & R. 434 Notice 
given by a stranger professing to act as 
agent for several joint-tenants, is not 
available unless it be ratified before the 
notice begins to run. Doe v. Walters , 
10 B. & C. 626. Contra. Ooodtitle v. 
Woodtcard, 3 B. & A. C89. A landlord 
having let premises to a firm in which he 
is a co-partner, may eject on notice given. 
Doe v. Francis, 4 M. & W. 331 . 

(«0 Pleasant v. Benson, 14 East, 234. 
If the lessee, on receiving notice to quit, 
gives notice to his sub-lessees to quit, and 
they refuse, ejectment may be maintained 
against him for so much as his sub-lessees 
refuse togive up. Hoev. Wiggs,$N. R.330. 

(e) See Lord Kenyon's observations in 
Jones v. Griffiths, 4 T. R. 464. 

(/) Jones v. Marsh, 4 T. R. 464 ; Runn. 
112 J 4 T. R. 361. It is sufficient although 
the tenant, by reason pf absence, was not 
Infbrmed of it till within half a year of its 
expiration. Doe y, Dunbar, M. & M. 10. 
But service on a relation of the sub-tenant 


on the premises is insufficient, although it 
be directed to the lessee. Doe v. Levi , 
Adams Ejj. 116. 

( g ) Doe v. Williams, 6 B. & C. 41. 

(h) Doe v. Lucas, 5 Esp. C. 163. 

(i) Doe v.* Watkins, 7 East, 651. So 
a parol notice to one has been deemed to 
be sufficient. 6 Esp. C. 196. Doe v. Crick , 
Co. Litt. 49, b. 

(A) 2 M. & S. 62. 

(/) Doe v. Dumford, 2 M. & S. 62. 

(m) Doe v. Woodman, 8 East, 428. 

(w) A notice it seems would be sufficient 
requiring the tenant to quit “ as soon as 
by law he might." Per Ld. Abinger, in 
Good v. Howells , 4 M. & W. 199. A 
notice, however, will be insufficient if it be 
too general, as if it be to quit forthwith, or 
henceforth, or simply (< to quit" generally. 
Ib. Or be in the alternative to quit or 
hold on a new agreement; and therefore, 
although a notice to quit, or I shall insist 
on double rent, is good as referring only 
to the penalty of the stat. 4 G. 2, c. 28, 
against holding over (although its terms 
were mistaken), was held to be good ; yet if 
the notice had been to quit, “ or else that 
you agree to pay donble rent," it would 
have been insufficient. Per Ld. Mansfield, 
in Doe v. Jackson , Doug. 175. Objec- 
tions of this nature, however, are reluct- 
antly admitted by the courts. Doe v. 
Archer, 14 East, 246. And an obvious 
mistake will not avoid the notice. Where 
notice was given at Michaelmas 1795 to 



410 


III. TITLE OP LAKDLORD. 

day generally, is a sufficient notice for 014 Lady-day (o). Notice to quit on Proof of 
the 05th of March, or 8th of April, is sufficient, if it be delivered six months 
before the former day, although it be doubtful which of these was the day ** 
of entry (p). Where the lease was by parol from Lady-day , and notice was 
given to quit at Old Lady-day, it was held that parol evidence was admis- 
sible of the custom of the country to show that by Lady-day the parties 
meant Old Lady-day ( q ). 

Where the tenancy of land began on the 2d of February, and of the houses 
on the 1st of May, a notice was given on the 224 of October to quit both land 
and houses “ at the expiration of half a year from this notice, or at such other 
time or times as your present year's holding of the premises or any part 
thereof respectively shall expire, after the expiration of half a year from 
this notice,” was held to be sufficient to determine the tenancy of the houses 
on the 2d of April 1834, and' of the lands the 2d of February 1835 (r). 

But a notice to quit part of the demised premises (s). 

Where A . was tenant of the premises, but left them several years ago, 
and B. then entered and occupied, but no rent had been pq}d since A.’s 
occupation ; it was held that it was sufficient to serve notice to quit on B., 
for an assignment to him might be presumed (f). 

A mis-description of the premises in the notice will not be fatal, unless 
the party be misled by it. Where by mistake the Waterman's Arms was 
inserted for the Bricklayer's Arms, the variance was held to be unim- 
portant (u). Although the notice be directed to the tenant by a wrong 
Christian name, yet if he keep it the mistake is waived (x). A notice 
requiring the tenant of lands demised to the rector and churchwardens of 
a parish in trust, signed by the rector and churchwardens, and requir- 
ing the tenant to deliver up the premises to the churchwardens for the 
time being (there being no such corporation), has been held to be 
bad (y). The plaintiff, instead of proving the notice to quit, may show 
that the tenant has denied his (the landlord's) title (z), and holds ad- 

quit at Lady-day which will be in the year of such a construction, construe it as put- 

1794, and the tenant was told, on service ting an end to the tenancy altogether. Doe 

of the notice, that he must quit on the next v. Archer , 14 Bast, 245. # 

Lady-day, it was held to be sufficient. (t) Doe d. Morris v. Williams, 6 B. 6c 

Doe v. Kightley , 7 T. R. 63 ; and see Doe C. 41. Doe v. Murless , 6 M. 6c S. 110. 

v. Culliford, 4 B. 5c R. 248. (u) Doe v. Cox, 4 Esp. C. 185. 

(©) Dunn v. Walker , Peake's Ev. 367. (ar) Doe v. Spiller , 6 Esp. C. 70. 

Bunn v. Wane, Ibid. Doev . Vince, 2 Camp. (y) Doe v. J Fairclough, 6 M. 6c 8. 40. 

256. Doe v. Brookes, 2 Camp. 257. See (z) B. N. P. 96; Cowp. 622. What 

Furley v. Wood, 1 Esp. C. 198 ; Doe v. shall be deemed to amount to a. disclaimer 

Lea, 11 East, 312. So a notice to quit on is usually a question of law. According to 

the 25th of March or the 8th of April, is Best, J., notice is in no case necessary, 

sufficient, the disjunctive being used not unless a tenancy be admitted on both sides, 

to give an alternative, but to quit a hold- Doe v. Frowd, 4 Bing. 557. If a tenant 

ing from either Old or New Lady-day. denies his tenancy, there can be no neces- 

Doe v. Wright man, 4 Esp. c. 5. sity for terminating that which does not 

(jp) Doe v. Wrightman, 4 Esp. C. 5. exist. Ib. The question is, has he denied 

(q) Doe d. Hall v. Benson, 4 B .6c A. the landlord’s title 7 The act must be one 

588. Nevus , where the letting is by deed. inconsistent with the landlord's title; the 

Doe v. Lea, 11 East, 312. And see Furley mere paying rent to another does not ope- 

v. Wood, 1 Esp. C. 198 ; supra, tit. rate as a forfeiture of the lease. Doe < 

Custom. Pasquali, Peake’s C. 96. But if a tenant 

(r) Doe v. Smith , 5 Ad. 6c EIL 350. pay rent to a person claiming to be landlord, 

(s) Doe v. Archer, 14 East, 245. Doe and allow him as such to branch and cat the 

v. Church , 3 Camp. 71. For the lessor trees, the submission to such acts amounts 

cannot split $he tenancy, determining it as to an acknowledgment of title*, Per Ld. 

to part and continuing it as to the rest ; Tenterden, in Grubb v. Grubb , 10 B. 6c C. 

but the Court will, if the notice be capable 824. - Where a tenant at will dies, and his 
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versely («); but if it appear that the tenant has refused to quit on account 
of a dispute between contending claimants, notice will still be neces- 
sary (5). Such disclaimer, to be available, must be proved to have occurred 
before the demise (c). 

In the ease of a tenancy at will or otherwise, where the party is lawfully 
in possession ( d ), the plaintiff must prove an entry upon the premises, or a 
notice to quit, or demand of possession, or some other (e) act done by him 
to determine the tenancy, previous to the day of the demise in the declara- 
tion (f). The confession of the defendant by entering into the common 
rule, is not evidence to show such determination (#). One put into posses- 


heir enters and claims the land as liis own, 
notice is not necessary. Doe v. Thompson , 
1 N. & P. 215. Where the defendant, hold- 
ing under a tenant for life, in answer to a 
claim by the plaintiff as heir, stated, that 
he held the premises as tenant to S. ; that 
lie had never considered the plaintiff as his 
landlord ; thatjie should be ready to pay 
rent -to any onF^roved to ho entitled to it, 
and that, without disputing the plaintiff’s 
pedigree, he must decline taking upon 
himself to decide upon his claim, with- 
out more satisfactory proof in a legnl 
manner: he was held to have disclaimed. 
Doe v. Frowd, 4 Bing. 557. It is a 
disclaimer if the tenant say to the land- 
lord, u I have no rent for you, for A. has 
ordered me to pay you none.” Doe v. 
Pitman , 2 N. & M. 678. Where the tenant 
gives possession, and also the lease, to one 
who claims hostilely, it is a forfeiture of 
the lease. Doe v. Flynn , 1 C. M. & R. 137. 
Where the disclaimer is merely as to part, 
the plaintiff may recover pro tanto ; and 
so where ejectment being brought against 
several, in respect of several tenements, 
the plaintiff may recover as to those who 
have disclaimed, although he fail as to the 
Test. Doe v. Clarke , Peake’s Add. C. 239. 
A defendant, holding under a tenant for 
life, on his death receives a letter from the 
plaintiff, claiming as heir and demanding 
rent; he answers that the defendant was 
tenant to &, and that lie never considered 
the plaintiff his landlord, but would pay 
rent to tlie party entitled : held to be a 
disclaimer of plaintiff’s title. Thertf the 
lessor of plaintiff was, on death of tenant for 
life, entitled to treat defendant as a tres- 
passer; and a notice to quit is only neces- 
sary where a tenancy is admitted on both 
sides. Doe v. Frmady 4 Bing. 557. A let- 
ter, dated June 1813, disclaiming all con- 
nexion With the lessor of the plaintiff (to 
whom he had once paid rent) for many 
years, is sufficient evidence to support a 
demise laid in May 1813. Doev. Grubby 
tOB.& C. 817. See Doe d. Ld. Cawdor 
v. King, Exchequer. 

(a) A were oral disclaimer, without any 
act done, is insufficient. Per Parke, B. 
iu Doe v. Stannion, 1 M.& W.702. * And 
where the tenant, having made a bargain 
for the purchase of the property from his 
landlord, refused to give it up on demand, 


saying, he had bought and would keep it, 
and was ready to pay the money ; it was 
rulewthat it was no disclaimer superseding 
notice. Ib . Where any act has been done 
disclaiming the tenancy, and setting the 
landlord at defiance, as where the tenant 
attorns to another, the landlord may treat 
him as a trespasser. Doe v. Wh it tick, 
Gow. 195. Whether he be tenant merely 
from year to year, or for a longer term. 
Doe v. Flynn, 1 C. M. & R. 137. 

( b ) Doe v. Pasquali, Peake’s C. 190. 

(c) Doe v. Litherlandy 1 Ad. & Ell. 784. 
Doe v. Cawdor , 1 C. M. & R. 398. So an 
admission of a disclaimer is insufficient, 
unless it be of a disclaimer before the de- 
mise. Ib. 

(d) Denn v. RawlinSy 10 East, 261. 
Doe v. Jackson, 1 B. &C. 448. Doe v. 
Stanniony 1 M. & W. 700. A party suf- 
fered to occupy cannot be deemed a tres- 
passer. Per Parke, B. Ib. 

(e) Goodtitle v. Herbert , 4 T. R. 680. 

if) Anything amounting to a deter- 
mination of the will is, in the case of a 
tenancy at will or permissive occupation, 
equivalent to a demand of possession. 
Where a purchaser, let into possession, re- 
fuses to complete his purchase, and assigns 
his interest, the assignment, without any 
demand, amounts to a determination of the 
will. Doe v. Abbott , Winton Summ. Ass. 
1838; Roscoe on Ev.437 ; and see Doe v. 
Price , 9 Bing. 356. J Ball v. Cullimore, 
2 C, M. & R. 120. Doe v. Thompson , 444. 
See further, tit. Vendor & Vender. 
Such a demand may be made on the wife 
of the tenant at will, on the premises. 
Doe v. Street, 2 Ad. & Eli. 329. 

(g) Right v. Beard, 13 East, 210. In 
the case of a tenant by sufferance, it is 
sufficient that the owner make an entry on 
the premises previous to ejectment, without 
any demand of possession. Doe v. Lmoder, 
1 Starkie’s G. 308. In the case of Weakly 
v. Buchnelly Cowp. 473, where the de- 
fendant had had possession for eighteen 
years, under an unstamped agreement, for 
a lease for twenty-one years, and a half 
year’s notice to quit had been duly served, 
it was held that the plaintiff could not 
recover, inasmuch as it would merely give 
the Court of Chancery an opportunity of 
undoing all again. Qu* In Doe d. Nowell 
v. Adam , where the defendant was let into 
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' won upon an agreement for the purchase of land, cannot be ousted of the Tenant at 
possession before the lawful possession has been determined, by a demand, will, 
or otherwise (A). And so it is where a tenancy at will is created by means 
of a lease for four years, without writing (t). 

In ejectment for a forfeiture by the tenant or his assignee, the plaintiff Forfeiture, 
must first prove the lease (A), and secondly, the breach of it (Z). 

possession under an agreement for sale, Digby v. Atkinson, 4 Camp. 276. So if a 

with stipulations that the purchase-money party covenant to keep a bridge in repair 

should be paid by instalments, and some for a specific period, and it be destroyed 

of the instalments had been paid, but de- by an extraordinary flood. Brecknock 

fault had been made as to others, it was Navigation v. Pritchard , 6 T. K. 750. 

.held, that the plaintiff was entitled to re- A covenant substantially to repair, uphold 

cover possession. K. B. Easter T. 1819. and maintain a house, extends to inside 

Where A . agreed to let a house to Jl, for painting. Markc v. Noyes, 1 C. & P. 265. 

life, supposing it to be occupied by B., or Notice given to repair in three months,, 

a tenant agreeable to A., and a clause was according to the terms of a covenant, is 

to be added to give B.*& son the option to evidence of the waiver of a breach of n ge- 

possess the house when of age, it was held neral covenant to repair. Doe d. 'More- 

that this was a mere agreement for a term, craft v. Meux, 4 B. & C. GOO. Note, that 

and that on 2?.’s death A. might recover this was distinguished from the case of 

the possession from JB.’^execiitrix. Doe d. Doe d. Goatly v. Pant#, 2 ( vamp. 550, 

Brotnjield v. Smith , 6 East, 5110. Doe d. where the language of the notice was to 

Olderskaw v. Breach, 6 Esp. C. 100. repair. forthwith, which did not (per Bay- 

(h) Bight v. Beard, 13 East, 210. New - ley, J.) prevent the plaintiff from bringing 

by v. Jackson , 1 B. &. C.’ 448. So where his action at any time. If a tenant set up 

the party is in possession under a void or a title, or assist another in setting up a 

imperfect lease or conveyance. Doe v. title hostile to the luudlord, it is a for- 
Femside, 1 Wils. 276. Doe v. Edgar, feiture. Doe v. Flynn, 2 Or. M. & R. 137. 

2 Bing. N. C. 508. Or, where the tenant The mere act of paying rent to a third 

continues in possession after the expiration person does not operate as a forfeiture of 
of a former lease, and pending negotiations the lease. Doe v. Parker, Gow. 180. An 
for a new one. Doe v. Stennett, 2 Esp. C. omission to repair is not an act done within 

717. And in general, one lawfully in pos- the meaning of a ^lause of re-entry for 

session. doing or causing to be done any act, &c. 

(i) Goodtitle v. Herbert, 4 T. R. 680. Doe v. Stevens, 3 B. & Ad. 299* By a 

( k ) A clause of re-entry is to bo con- memorandum of agreement to let as on 

strued strictly. Per Ld. Tenterden, Doe lease, lands, part in possession and part us 
v. Marcketti, 1 B. & Ad. 720. But an lives should fall in, it is “ stipulated and 

agreement in a demise not to assign is conditioned, that the said lessee should not 

a condition for the breach of which the assign, transfer, underlet, or part with any 

lessor may maintain ejectment. Doe v. part of the said lands, otherwise than to 

Watt, 8 B. & C. 308. Where an under- his wife, child, or children #tese words 

lease contained a proviso, that for breach create a condition, for breach of which the 

of covenant the lessor and lessee might landlord may maintain ejectment, and it is 
enter, it was held that the lessee alone immaterial that the demise was by an in- 

mlght take advantage of the proviso. Doe strument not under seal. Doe v. Watt , 

v. White, 4 Bing. 276. 8 B. & C. 308. And see Cro. EJis. 242. 

(Z) The defendant, on motion, is entitled 384. 386 ; Co. Litt. 203. A covenant to 

to a particular of the breaches. Doe v. insure, and keep the premhfes insured 

Phillips, 6 T. R. 597. As to proof of during the term, and to deposit the policy 

breaches, ride tupra, Covenant. Adore- with the lessor, with a clause of re-entry 

nant not to let, assign, transfer, set over, for breach of any of the covenants, extends 

or otherwise part with premises demised, to the lessee, his executors and assigns ; 

is not broken by the depositing the lease as and it is a breach if the premises arc left 

a security for goods sold. Doe d. Pitt -v. uninsured during any part of the term, and 

Hogg , 4 D. 8c R. 228. A lessee who cove- a continuing breach for every portion of the 

uants to pay rent and to repair, with an time daring which they are left uninsured f 

express exception of casualties by fire, is where, therefore, the lessor distrained on 

liable on the covenant for rent, though the the 30th of September for rent then due r 

premises Ore burnt down, and not repaired and the premises being uninsured, brings 

by the lessor after notice. Belfour v. an ejectment upon a demise laid on the 

Weston f 1 T. R. 300. Camden v. Morton, 24th October, although the distress wus a 

1 Sel. N. P. 464. Hare v. Groves, 3 Anst recognition of a tenancy subsisting on the 

687* Lessee covenanting to repair gene- 30th" September, and a waiver of any for- 

rally, is bound to rebuild, though the sub- feiture previously incurred, yet the lessor 

ject of repair be destroyed by accidental is entitled to recover on a forfeiture in- 

fire. Bulloch v. Dommett , 6 T. R. 650. curred by the breach for not insuring be- 

E E 3 



422 ejectment: ni. Titus op landlord. 

Forfeiture, Although the forfeiture be in got performing a covenant, it lies on the 
plaintiff to give some evidence of non-performance (m). 

In ejectment against the assignee on a clause of re-entry for non-payment 
of rent, it has been held to be sufficient to prove the execution of a coun- 
terpart, without proving the original lease, or notice to produce it (n). 

2dly. Determination by forfeiture. Where the landlord is entitled to 
re-enter for a forfeiture, it is unnecessary to prove an actual entry (o), or 
demand of possession ( p ). In general, where the covenant is to do an act, 
the plaintiff ought to give some evidence, it is said, of the omission to do 
the act ( q ). 

In ejectment, upon a condition for re-entry for non-payment of rent, 
the landlord must prove an actual demand (r) of the rent, although 
no one be there to pay it (s), of the precise rent (f), on the precise 
day (u) ; upon the demised land, at the most notorious place upon it ; 

tween the 30th September and the day of having knowledge that the defendant, after 
the demise. Doe d. Flower y. Peck, 1 B. the day stated, had proceeded for a short 

Sc Ad. 428. Covenant not to convert or time in completing the works, it was a 

use rooms in a dwelling for certain pur- waiver of the rigwt of re-entry. Doe v. 

poses; for a continuing breach, after a Brindley, 12 Moore, 37. A lessee who 

receipt of rent with knowledge of the leases for the whole term on condition, 

previous breach, the lessor may still take may enter on condition broken. Doe v, 
advantage of the forfeiture. Doe d. Anv» Bateman , 2 B. & A. 168. So may a feoffor 
bier v. Woodbridge, 9 B. & C. 370. Cove- in fee. Id, 

nant not to erect or alter buildings without (m) Doe v. Robson f 2 C. Sc P. 245. 

.consent in writing of the landlord ; a breach, (n) Roe v. Davis, 7 East, 363 ; and see 

and omission to reinstate the premises in Nash v. Turner , 1 Esp. C. 217. 
their former condition, within thirty days (<?) It has been so held since the time of 

, after notice, is not a cause of forfeiture Lord Holt. 2 Will. Saund. 287, n. 16. 

within the meaning of the clause giving ( p ) Thus where the term is to depend 

power of re-entry if ttfe tenant should make upon the lessee’s actual occupation, and he 

default in the performance of any or either has become bankrupt, no demand of pos- 

of the clauses, such a proviso being con- session from his assignees, who have taken 

fined to the not performing acts to be per- possession, is necessary. Doe d. Lockwood 

formed by the lessee. Semble, where the v. Clarke, 8 East, 185. Nor is a demand 

original lessee has underlet, and afterwards of possession, as it seems, necessary in any 

surrendered and taken a new lease of the case where the lessee of the plaintiff has 

landlord, without any surrender by the a legal right to enter, independently of 

under-tenant, the intention and effect of any contract or demise on his part. See 
the 4 Geo?2, c. 28, s. 6, is to place all par- Doe v. Bradbury , 2 D. & R. 706 ; Doe d. 

ties, as to every matter, in the same situa- Shirley v. Carter , 1R.&M. 237 ; supra , 

tion as if no surrender had taken place. 303, note (g). 

Doe d. 1 PaBt v. Marchetti, 1 B. Sc Ad, 715. (q) Doe d. Chandless v. Robson , 2 Esp. 

An agreement was made to demise pre- C. 245. Cor. Abbott, L C. J. 
mises for a term “ at and under the clear (r) Proof that the lessor went upon the 
yearly reftit of — I., w and the lessee agreed land, and said to an under-tenant, “ I am 

to repair and insure. Son * ; it was also pro- come to demand of you such a sum for my 

vided, that in case of the rent being in rent,” is sufficient. Doe v. Brydges, 2 D. 

arrear for twenty-one days, the lessor Sc R. 29. The grantee of a rentcharge, 

should have the like power of re-entry, in with power in default of payment to enter 

case of breaches of any of the agreements ' And receive* the rents, may maintain <$$ect- 

therein mentioned, as if a lease had been ment, although no previous demand has 

granted; it was held, that the former part been made. Doe v. Morsely, 1 Ad. Sc Eli. 

amounted to an agreement to pay that 766. 

rent, and that assukspsit would lie for it, (s) Kidwelly v. Brand, Plow. 69; 

and that upon the latter clause, although 1 Roll. Ab* 456. Covenant by lessee, that 

inartlficially expressed, the lessor might H tent be unpaid twenty«efght days, lessor 

recover^ the premises for non-payment of may re-enter; qu. whether a demand of 

the rent. Doe v. Knetter, 4 C . Sc P. 3. rent he first necessary. Smith v. Spooner, 

Upon a covenant in a building lease to 3 Taunt 246, 

erect certain houses within twelve months, (t) 1 Leon. 305 ; Cre. EUz, 209, Fabian 
and power in default for the lessor to re- v. Winston. 

enter; held, that there being a clear ground (u) See the cases, 2 Will. Saund. 287, 

of forfeiture, the steward of the lessor n. 10; Doe v. Paul, 3 C. & P. 613. > 
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lit a convenient time before sunset (v), by the landlord, ot by a person 
duly authorized by him to demand it by a power of attorney (to), winch 
he produced at the time/ or which he had ready to produce, having notified 
it to the tenant (jf). 

The same formalities must still *be observed where there is a sufficient 
distress on the premises, unless they be expressly dispensed with by the 
terms of the lease (y). 

By the stat. 4 Geo. 2, c. 28, which was made to relieve the landlord from 
the difficulties under which he laboured at common law, the landlord may, 
when one half-year’s rent is in arrear (z), and no sufficient distress is to be 
found, and he has a right to enter for non-payment (a), serve a declaration 
in ejectment, or, in case it cannot be legally served, may affix it to the door 
of the demised messuage, or upon some notorious place on the lands comprised 
in the declaration, which service, or affixing of declaration, shall stand instead 
of a demand and re-entry. Under this statute, the plaintiff, after proof of 
•the lease, and of service of declaration (b), or that it was affixed as the statute 
directs, must prove that there was not sufficient distress upon the premises. 
Proof must be given that every part of the premises was searched (<?)., Un- 
less the tenant prevent such search by locking the door ; for a distress which 
cannot be made without a trespass, is not available ( d ) within the Act. * 

Where the rent was due on Lady-day, and the declaration served on the 
6th of June, and by the lease the lessor was empowered to re-enter in. fourteen 
days after the time for payment, evidence that the plaintiff’s broker went 
upon the premises in May and found nothing to distrain upon, was held to 
be presumptive evidence that there was no sufficient distress on the 2d of 
May, the day of the demise (c). On a clause not to assign or underlet, proof 
of occupation of the premises by a perspn appearing to be tenant,, is, it is said, 
sufficient primd facie evidence to throw it on the defendant to explain the 
nature of such possession ( f ). 


(t>) Ibid, and 7 T. R. 11 7 ; 7 East, 363 ; 
Cro. Eliz. 209 ; Harg. C. Litt. 202. 

(w) Co. Litt. 201 ; 1 Roll. Ab. 458; 
Mees v. Ktny,2 B. Sc B. 514; Forrest, 19. 

(x) Hoe v. Davit, 7 East, 363. 

(y) Doe v. Matters, 2 B. & C. 490. , 

( z ) It is sufficient if at the trial the 
plaintiff prove that half a year's rent is in 
arrear, although he has claimed more in 
his particular of demand. Tenny v. Moody , 
3 Bing. 3. A tenant may save the for- 
feiture under the statute, by a tender of 
the rent. If at the time of service of the 
declaration the tenant be ready to pay the 
rent, although he did not tender it when 
it became due, the statute gives him the 
same benefit as if it had been' tendered at 
the time. Per Holroyd, J., Doe v. Skaio- 
crott, 3 B. Sc C. 756. 

(a) Where the proviso was, that if the 
rent was in arrear twenty-one days, the 
lessor might re-enter, “ although no formal 
or leghl demand shall be mkde for payment 
thereof,” it was held that the landlord was 
entitled to recover without either demand 
or re-entry. Doe d. Harris v. Matters , 
2 B. & C~ 490. Lease reserving rent pay- 
able quarterly, proviso if rent be in arrear 
t weuty-one days, being lawfully demanded, 
the lessor may re-enter, fiye^uarters being 


in arrear, and no sufficient distress , the 
lessor may re-enter without demand made. 
Doe v. Alexander, 2 M. &S. 525. Proviso 
in a lease for the determination of the term 
on non-payment of rent, it ia not compe- 
tent to the lessee to determine the lease 
by non-payment. Reid v. Parsons, 2 Chit- 
ty’s R. 247. 

(b) The statute says, that the service of 
the declaration in ejectment shall stand in 
the place of the demand and re-entry ; and 
the service of declaration has relation to 
the day when the landlord ought to have 
entered, as at common law. ' And there- 
fore it is no ground of nonsuit that the 
declaration was served on a day subsequent 
to the day of the demise, the day of the 
demise being subsequent to the day on 
which the lessor ought to have entered, at 
common law. Doe d. Zawrence v. Shaw- 
cross, 3 B. Sc C. 7541 

(<?) Per Hehtb, J., Hereford Bummer 
Assizes, 1800, and afterwards by the Court 
of Exchequer. See 2 B. Sc B. 514. Rees v. 
King , 2 B. Sc B. 514 ; Forest, 19. 

(d) Per Ld, Tenterden in Doe v. Dyson* 
M. Sc M. 77. 

(e) Doe v. Fuchau, 16 East, 286. 

(f) Doe d. Hindley v. Rickarby, 5 Esp. 
C. 4. Doe v. Williams * 6.B. 5c C. 41. Aud 
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JBy the 9 tat. 11 G. 4 and 1 W. 4, c. 70, s. 86, where a tenancy ends or 
right of action accrues during or after Hilary or Trinity terms, the lessor 
may at any time within 10 days after serve a declaration in ejectment 
(the action being brought in any of His Majesty’s Courts at Westminster) 
entitled on the day next after the day of the demise in the declaration, &c., 
provided that at least six clear days notice of trial be given. The not com- 
mencing the action within 10 days is a mere irregularity, and cannot be ob- 
jected at nisi prim (g). 

Damages. By the provisions of a late stat. (h), if it shall appear that the tenant has 
been served with due notice of trial, the landlord may, on the production of 
the consent-rule, and proof of his title to the whole or part of the premises 
mentioned in the declaration^ give evidence of and recover the mesne profits 
which shall have accrued from the day of the determination of the tenant’s 
interest down to the time of the verdict, or some preceding day specially 
mentioned therein. 

It is a general rule, that a tenant shall not be permitted to dispute hi9 
landlord’s title (/), nor a mortgagor to impeach his own title at the time of 
the mortgage (A). Nevertheless it is competent to a tenant to show that the 
landlord’s title has expired (l) subsequently to the demise. And as the 

the declarations of such a person have assigned his interest. In Doe v. Clarke , 

been admitted in evidence. But see Doe Peake’s Ev. App. 45, the defendants hav- 

v. Payne , 1 Starkie’s C. 86, where it was ing paid rent in respect of cottages which 

held to be insufficient to prove that the were alleged by the lessor of the plaintiff 

premises were in possession of a stranger, to be encroachments, and having after- 

who said that they had been demised by wards disclaimed, were admitted to dis- 

another stranger. prove the prinut facie evidence of right 

( g ) Doe v. Brindley , 4 B. & Ad. 84. arising from payment of rent. Cor. Bay- 

(h) 1 Geo. 4, c. 87, s. 2. The statute ley, J. Though a tenant set up an adverse 

applies only to cases where the term has claim against his landlord, he may still 

come to a natural end, or been extinguished defend his possession under the lease, 

by a regular notice to quit : where the Rees d. Powell v. King, Forrest, 19. See 

tenant had surrendered the lease, but after- Appendix. 

wards refused to quit, the Court refused (At) B. N. P. 110. Lade v. Holford, 
the rule calling upon him under the statute 3 Burr. 1416. A tenant cannot set up the 

to enter into the recognizance. Doe d. title of the mortgagee against the mort- 

Tindal v. Roe y 2 B. & Ad. 922. Notice gagor (per Buller, J., 1 T. R. 760). A 

of trial must be proved in an action tenant cannot insist against the will of the 

brought in the county palatine of Lan- landlord that his own act amounts to a 

caster. Per Holroyd and Park, Js. forfeiture (Doe v. Banckes y 4 B. & A. 401 ). 

(i) The estoppel of a tenant exists dur- Doe v. Whitroe y Dowl. Sc Ry. C. 1. Doe 

ing his occupation only; during that In* is v. Mills, 2 Ad. & Ell. 17 ; and see Doe v. 

not permitted to deny his landlord’s title, Baytup , 3 Ad. & Ell. 188, supra. A party 

for he has a meritorious consideration. A admitted to defend as landlord is subject 

tenant under a tenant for life cannot dis- to the same estoppel as the tenant would 

pute the title of the reversioner, for they have been had he defended. Doe Mize m, 

are the same title ( Doe v. Whitroe, 1 D. & 2 Mo. & It. 56. The widow of a vendor, 

R. 1); neither can a tenant dispute the under an agreement that he shall hold for 

title of the lessee of the landlord. Rennie life, is estopped after his death from set- 

v. Robinson, 1 Bing. 147. So if JS., claim- ting up a mortgage against the alienee, 

ing under A ., demise to C. for a year, and Doe v. Skirrotc , 7 Ad. Sc Ell. 157. Where 

die, and A. bring ejectment against C. y evidence of tenancy consists merely in 

the latter cannot dispute the title of A . showing payment of rent by the defendant 

Banoicke v. Thompson , 7 T. R. 488. See to the lessor of the plaintiff, the defendant 

Bryan d. Child v. Vinewood, 1 Taunt. may show thfet the payment was to him 

208. But if the tenant be oqsted by a merely as agent. Doe v. Francis, 2 Mo. 

title paramount, he may plead it. Hayne Sc R. 57. 

v. Malt by, 3 T. R, 438. In Doe d. Lmoden (V) England v. Slade , 4 T. R. 682. Doe 

v. Watson, 2 Starkie’s C. 230, Lord Ellen- . v. Ramsbotham , 3 M. Sc S. 516. See Doe 
borough held that it was competent to a d. &rundy v. Clarke, 14 East, 488. A 

sub-lessee, in an ejectment, to show that landlord does not by waiving his right on 

subsequently to the under-lease to him by an under-letting, waive his right on any 

the lessor of the pluintiff, the latter had under-letting.* Doe v. Bliss, 4 Taunt. 735. 
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tenant cannot deny the landlord’s title, neither can any one controvert it Evidence 
who claims by him. A third person cannot defend as landlord where the for the dc- 
tenant came into the possession under an agreement with the lessor of the fendunfc * 
plaintiff (which has expired), and paid rent to him^ but afterwards dis- 
claimed ( m ). 

The defendant may prove in answer, a tender at any time on the last day 
for the payment of the rent(n), or a waiver of the forfeiture by the receipt of 
rent subsequently due (o), or by giving advice to a purchaser to purchase the 
term ( p), provided the landlord had notice of the forfeiture ; and reasonable 
evidence ought to be given that he had such notice ( q) j such receipt of sub- 
sequent rent will not set up a void lease for y|ars (r). But as a lease for Waiver of 
life cannot be avoided without entry, the acceptance of subsequent rent forfeiture, 
without entry will restore the lease (s). So the defendant may show a confir- 
mation by the remainder-man, of a lease by a tenant for life (t ). If the defen- 
dant rely on a waiver by the landlord of his notice to quit, by the acceptance 
of subsequent rent (w), it is a question of fact for the jury, whether it was paid 

(m) Doe v. Lady Smythe , 4 M. & S. for lives shall be void for breach of cove- 
347. Where the lessor had demised min- nant, and that it shall be lawfhl for the 

ing premises, &c. to a company, of which lessor to re-enter, &c., it is voidable only, 

he was also a partner, and wiio had paid Arnsby v. Woodward, 6 B. & C. 519. 

rent to him, held that the company were Roberts v. Davy, 4 B. & Ad. 064. So if 

estopped from disputing his title, although the condition be that the lessor shall re- 
in an answer to a bill in Chancery, which enter. Goodright. v. Davids, Cowp. 804. 
was in evidence, he had admitted that he ($) 2 Will. Suund.287 ; Co. Litt. 211, b.; 
had no legal title ; and that his being a part- Co. Litt. 215, a ; 3 Rep. 64. 

ner was no objection to his maintaining the (0 The defendant held under a lease from 
ejectment. Francis v. Doe, 4M. & W. 331. a tenant for life, containing, besides the 

(w) Co. Litt. 201, 202, «. money rent, certuin duties to be performed 

(o) Goodright v. Davis, Cowp. 803* by the tenant, inter alia, of carrying three 

3 Rep. 04 ; 2 T. tt. 425 ; Co. Litt. 201 . loads of culm from the pits to the lessor's 

Goodright v. Cordwent , 6 T. R. 210. dwelling-house yearly; shortly after the 

Fryett d. Harris v. Jqfferys, 1 Esp. C. death of the tenant for life, at Michaelmas, 

303. Forfeiture by using rooms in a par- the lessor of plaintiff, as the next re- 
ticular manner is not waived in case* of mainder-man, desired liis servant to go and 

continued user after acceptance of rent. look for carts to bring home culm, and he 

Doe v. Woodbridge , 9 B. & C. 370. went to the defendant, and also to the 

( p ) Doe d . Sore v. J Eykins, 1 C. & P other tenants, who accordingly carried a 

154. Sectts where the party has an an- load to the house mentioned in the lease, 

nuity secured on the premises, and the and in the May following the defendant 

advice is merely u to take to them." Ibid . also sent two loads, which were received, 

So it is said, that though there be no release as well as from other tenants; held, that 

from or dispensation with the covenant, whether the lease were valid or not, it 

yet, if the conduct of. the lessor be such was properly left to the jury to say, 

(when in possession of both parts of the whether the culm was carried by the tie- 

lease) as to induce a reasonable and cau- fendant and received by the lessor of 

tious lessee to suppose that he was doing plaintiff after his title accrued, in the way 

all that was necessary or required of of rent, under the reservation to that effect 

him in insuring in his own name, and not in the lca'se ; and the Court refused to dis- 

in his own name and that of the lessor, ho turb their decision that it was so carried 

cannot recover as for a forfeiture. Doe d. and received. Doe d. Tucker v. Morse , 

Knight v.- Rowe , 1 R . & M. 343. 1 B. Sc Ad. 365. And see Doe v. Watts, 

(q) Cowp. 803. Roe v. Harrison, 3 T. R. 7 T. R. 83. See Index, tit. Confirma- 

425. Pennant's Case, 3 Rep. 64, b. ; 1 Will. tion. 

Saund. 287, c. (w) Where a provision avoided the lease 

(r) Co. Litt. 315; Will. Sound. 387; in case of repairs omitted three months 

3 ltep. 64 ; Willes, 176. See Doe v. after notice, and notice was given on the 

Ranches , 4 B. & A. 401. Reid v. Parsons , 1st of Junuary, the receipt of rent due on 

2 Chitty’s R. 247. Where a lease for the 25th of March is no waiver. Doe v. 

years is conditioned to be void for the Brindley, 4 B. & Ad. 84. The right of 

benefit of the lessor, it is voidable only at re-entry is not waived by distraining for 

his election. Doe v. Ranches , 4 B. & A. the rent, for the non-payment of which the 

401. Reed v. Farr , 6 M. & S. 121. And lease became forfeited ; for (although it was 

though it be provided that a lease or leases otherwise at common law) the statute 
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as rent, and received as such, or merely as a compensation* for damage ( 0 )- 
He may show that the landlord has distrained (x) for subsequent rent, or 
brought covenant (y), or recovered for use and occupation ( z ), or brought 
any other action for the rent (a). But the merely lying by with knowledge 
of a forfeiture is no waiver ( b ) $ an agreement to allow the tenant more than 
the three months time to repair expressed in the proviso, is a suspension, 
not a waiver of th# forfeiture (c). Where the breach which is the cause of 
forfeiture is a continuing one, the receipt of rent after one breach is no 
waiver of a subsequent breach by using rooms in a manner prohibited by 
the lease ( d ). 

But if, after the expiration of a notice to quit, the landlord gives the 
tenant a fresh notice that unless he quit in 14 days he will be required 
to pay double value, the second notice is no waiver of the first (e). 

A second notice to quit on a subsequent day is a waiver of the first notice (f}. 
Where a tenant for years levied a fine, and the reversioner granted the rever- 
sion without taking advantage of the forfeiture, it was held that ejectment 
could not be maintained on the demise either of the grantor or of the gran- 
tee ( g ). It is in general a good defence to show that the lessor of the plaintiff 
has recognized a legal possession by the defendant as tenant, by the receipt of 
rent from him for a time subsequent to that on which the alleged title of the 
lessor of the plaintiff accrued, or by bringing an action of covenant for such 


gives the right to eject only in the case 
where there is no sufficient distress. Brewer 
v. Eaton, 3 Doug. 231 ; 6 T. R. 220. 

( v ) Doe v. Batten , Cowp. 243 ; 2 H. B. 
312. Goodright v. Cordwent , 6 T. It. 219. 
Goodright v. Davis , Cowp. 803. Sykes d. 

Murgatroyd v. , 1 T. R. 101 , n. Note, 

that In the case of Doe v. Batten a receipt 
was given as for rent , in order to deceive 
the landlord. Per Wilson, J., 1 H. B. 312. 

( x ) Zouch v. Willingally 1 H. B. 311. 
Doe d. Taylor v. Johnson , 1 Starkie’s C 
411. Secusy if he distrain for rent due 
before the expiration of the notice. Ibid. 
and Breyvcr v. Eaton , 6 T. R. 220. A 
payment of rent for a quarter ending after 
the expiration of a notice made to the land- 
lord’s banker without special authority, 
and without evidence that the money had 
come to the landlord’s hands, is no waiver, 
although the rent was usually paid to that 
banker. Doe v. Calvert , 2 Camp. 387. 
Under a proviso for re-entry in case of rent 
in arrear for 21 days, the lessor distrained 
within the 21 days, but remained after- 
wards in possession j and Lord Ellenbo 
rough held that the forfeiture was not 
waived. Doe v. Johnson , 1 Starkie’s C. 
411. 

(y) Crompton v. Minshull , Easter, 33 
G. 2 Runn. Eft. 80. Where the lease 
contained a genera} covenant to repair, and 
a covenant to repair on three months' no- 
tice, and the lessor gave notice to repair 
forthwith, it was held to be no waiver of 
the breach of the general covenant. Doe 
v. Paine , 2 Camp. 620. But in such case 
a notice to repair in three months is a 
waiver of the breach of the general cove- 
nant, and ejectment does not lie until the 


expiration of the three months. Doe v. 
Meuxy 4 B. & C. 606. And see Doe v. 
LewiSy 5 Ad. & Ell. 277. Doe v. Miller , 

2 C. & P. 348. 

(z) Birch v. Wright , 1 T. R. 387. 

(a) Boe v. Minshull , B. N. P. 76. 

{b) Doe v. Allen , 3 Taunt. 78. 

(c) Doe v. Brindley y 4 B. &t Ad. 84. 

(d) Doe v. Woodbridge, 9 B, & C. 376. 
But where forfeiture by insolvency is waiv- 
ed by acceptance of rent from the insol- 
vent after his discharge, the non-payment 
of a scheduled debt to the lessor is not a 
continuing insolvency. Doe v. Bees , 4 
Bing. N. C. 384. 

(e) Doe v Steel , 3 Camp. C. 117. 

(/) Doe v. Palmer , 16 East, 63, n.; 
and see Doe d. Scott v. Miller , 2 C. & P. 
348. Secus 9 if under the circumstances 
the tenant could not understand the second 
notice as amounting to a waiver of the 
first ( Doe v. Humphreys y 2 Bast, 237). 
Where a landlord gave notice to quit, and 
after the expiration of that nqtice, gave 
notice to quit or pay double rent, the 
second notice was held to be no waiver of 
the first, or of the double rent to which 
the plaintiff was entitled under it. Mes- 
senger v. Armstrongy ,1T. R. 63. Doe v. 
Steel, 8 Camp. 116. So where no notice 
to quit was necessary. Doe v. Inglis, 

3 Taunt. 54. A mere promise not to turn 
the tenant out unless the premises were 
sold, the premises being afterwards sold, 
is no waiver of the notice, and the tenant 
refusing to quit after the sale is a tres- 
passer from the expiration of the notice. 
Whiteaere v. Symonds , 10 East, 13. 

(g) Penn v. Smart, 12 East, 444. 
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rent(df). Where a tenant for life made a lease, which was void, and a subse- 
quent tenant for life received rent from the lessee the defendant, it was held 
that this was such a recognition of a lawful possession by the defendant that 
ejectment could not be maintained against him without notice to quit (e). 

But where the rent is not received as between landlord and tenant, but is 
attributable to another consideration, such receipt is not evidence of a re- 
cognition of a legal possession ( f ) ; and therefore the receipt of a nominal 
rent from one as cestui que vie , after the death of the tenant for life, is not 
sufficient to entitle the widow of the former to notice to quit(y). 

A notice may be waived by the tenant who gives it, as well as by the 
landlord. Where the tenant continued in possession after the expiration 
of the notice, it was held to be a question for the jury whether he meant to 
waive the notice, or continue the possession in the exercise of a right 
supposed to exist by custom (A). 

9. The proof of the execution of the deeds ( i ) by the mortgagor, who is in By mort- 
possession of the premises, is usually conclusive against him, since he can- 
not set up a title inconsistent with his own deed (A)* And the receipt of 
interest as such since the date of the demise is no recognition of a lawful 
possession by the mortgagor or his tenant, to make a demand necessary (Z). 

But if a third person be defendant, it is necessary to prove that the mort- 
gagor was in possession, by the receiving of rents or otherwise, at the time 
of the mortgage {in). And where the defendant claims as tenant to the 
mortgagor under a lease prior to the mortgage, a regular determination of 
the tenancy by a notice to quit, must be proved (n). But where the mort- 
gagor has let the premises subsequently to the mortgage, no notice is neces- 
sary ( o ), although the mortgage was assigned to the lessor after the defend- 
ant had been let into possession (p), unless he has by some act acknowledged 
a tenancy, as by the receipt of rent(q). If the tenant has a legal title to 

(d) Supra , notes (x) & (y). mise must be laid on a subsequent day. 

( e ) Dcnn v. Rawlins , 10 East, 261. Wilkinson v. Hall, 3 Bing. N. C. 508. 

Doe v. Watts , 7 T. R. 83. (/) Doe v. Cadwallader, 2 B . & Ad. 

if) 3 East, 260. 473. Rogers v. Humphries , 4 Ad. & 

(</) Right v. Bawden , 3 East, 260. Ell. 313. Doe v. Hales , 7 Bing. 322. But 

(h) Jones v. Shears, 4 Ad. & Ell. 832. notice by the mortgagee to the mortgagor’s 

(i) Doe d. Bristow v. Pegge , 1 T. R. tenant in possession, will not alone create 

760, n. ; and see tit. Deed; Estoppel. a tenancy without attornment. Evans v. 

A second mortgagee, who takes an assign- Elliott , 9 Ad. & Ell. 342. An agreement 

ment of a lease to attend the inheritance, that the mortgagor may hold till such a 

and has all the title-deeds, may recover day, operates as a re-demise till that day. 

against the first mortgagee (not having had Wilkinson v. Hall , 3 Bing. N. C. 608. 

notice of such prior mortgage). Goodtitle (m) Ibid . 

d. Norris v. Morgan , 1 T. R.755. A mort- (a) Birch v. Wright , 1 T. R. 379. 

gagee of such a proportion of the tolls ( o) Keech v. Hall , Doug. 21 ; 3 East, 

arising from a turnpike road, and of the 449. 

toll-houses and toll-gates for collecting the ( p ) Thunder v. Belcher , 3 East, 449. 

same, as the sum advanced by him bore to ( q ) Ibid, and Clayton v. Blakey , 8 

the whole sum raised on the credit of the T. R. 3. Where the mortgagor after the 

tolls, may maintain ejectment, notwith- mortgage and the mortgagee applies for 

standing a clause in the Act that all the rent, he cannot afterwards recover in eject- 

mortgagees shall be creditors on the tolls in ment on a demise laid on a day previous to 

equal degree. Doe d. Barclay v. Booth , the application. Doe v. Hales , 7 Bing. 

2 B. & P. 219. 322, and 6 M. & P. 132. In ejectment by 

(k) 1 T. R. 760. Peake’s Ev. 313. The a mortgagee, the mere fact of his having 

demise may be laid on a day anterior to received interest on the mortgage down to 

the actual determination of the will. Per a day later than the day of the demise in 

Buller, J., in Birch v. Wright , 1 T. R. the declaration, does not amount to a re- 

383. But if the deed contain a clause that cognition by him that the mortgagor or 

the mortgagor shall remain in possession his tenant was in lawful possession of the 

until default be made in payment, the de- premises till the time when such interest 
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the term, the lessor of the plaintiff cannot recover, although his only object 
is to get into possession of the rents and profits (r). 

The lessor of the plaintiff need not prove any notice to the mortgagor to 
give up the possession, or any previous demand of possession (*). 

It must appear that the title accrued by the mortgagor’s default, before 
the day of the demise laid in the declaration. 

A second mortgagee who takes an assignment of a term to attend the 
inheritance, and has the title-deeds, may recover against the first mort- 
gagee (*). a 

10. Where the plaintiff seeks to recover land as rector or vicar, he must, 
unless the defendant be estopped by an acknowledgment of tenancy or 
otherwise, prove his title. Where the rector has been instituted and 
inducted into a living, proof of the letters of institution (u), and of his induc- 
tion, by which he acquires the corporeal possession, are sufficient evidence 
of title, without proof of title in the patron ; for institution and induction (v) 
upon the presentation of a stranger is sufficient to bar the rightful claimant 
in ejectment, and to put the rightful patron to his quare impedit (a-) ; and 
the plaintiff need not, until some proof has been given to the contrary, prove 
his subscription to, and reading of, the thirty-nine articles, and his assent 
to all things contained in the book of common-prayer, for the law will pre- 
sume the affirmative where the negative includes a crime (y). Where, how- 
ever, induction has not followed upon institution, it seems to be necessary 
to prove presentation by the patron, and that the recital of a presentation 
in the letters of institution would not be evidence of it ( z ). Where induc- 
tion or possession ha 9 not followed, proof of a verbal presentation is suffi- 
cient (a) ; but it has been said that the patron would not be competent to 


was paid, and consequently is no defence 
to the ejectment. Doe d. Rogers and Wife 
v. Cadwallader , 1 13. & Ad. 473. By the 
mortgage deed it was covenanted that in 
default of payment on the day, the mort- 
gagee might enter and proceed to sell, &c. ; 
held, that after that day the mortgagee 
was in the situation of a lessee whose term 
lias expired, and no notice to quit was 
necessary to entitle the mortgagee to main- 
tain ejectment. The payment of interest 
does not give any right to the possession 
of the land, as payment of rent would do. 
Doe d. Fisher v. Giles , 6 Bing. 421, and 

see Partridge v. JBeere , 6 B. & A. 604. 
Keech v. Hall, Doug. 21. Mossy . Galli- 
rnore , lb. 282. A mortgagor remaining in 
possession is at all events nothing more 
than a tenant at sufferance, and is liable to 
be treated as tenant or trespasser, at the 
option of the mortgagee. Doe d. Roby v. 
Mattcy, 8 B. & C. 767. The mortgagee 
is entitled to the growing crops. Birch v. 
Wright , 1 T. R. 383 ; secus where by spe- 
cial terms the mortgagor is tenant at will. 
Ex parte 2'emple, 1 Glyn & J. 216. 

( r) Doe v. Wharton, 8 T. R. 2. A liter, 
B. N. P. 96 ; Doug. 23. And see Doe v. 
Maisey, 8 B. Sc C. 767. Doe v. Giles, 
5 Bing. 420. 

is) Birch v. Wright , 1 T. R. 279. The 
mortgagor is strictly tenant at will to the 
mortgagee. J Partridge v. Beet', 6 B. Sc A. 
604. The lcvyiug u fiue by the mortgagor 


will not render an actual entry necessary. 
Hall v. Doe, 5 B. & A. 687. 

(t) Goodtitle v. Morgan, 1 T. R. 7 55. 
Right d. Jeffery s V. Buchnell , 2 B. & A. 
278. See further infra , tit. Estoppel. 

(u) The institution may be proved by t.luj 
letters testimonial of institution, or by the 
official entry in the public registry of tin* 
diocese. These ought to record the time of 
institution and upon whose presentation, 
Gibs. Cod. 813, and seem to be evidence 
of the fact of presentation so stated, where 
induction has followed. 

(t>) Induction may be proved either by 

any witness who was present, or by the in- 
dorsement on the mandate directed by the 
Ordinary to the Archdeacon, or by the 
return to the mandate, if a return has been 
made. Chapman v. Beard, 3 A ns. 942. 
2 Phill. Ev. 267. 

(x) B. N. P. 106. Doe d. Kirby v. Carter , 
1 Ry. Sc M. 237. Heath v. Bryn, 1 Vent. 
14. 

( V ) Monke v. ButleT, 1 Roll. R. 83. 
PoweJlv.Milbank , Blacks. R. 851 ; 3WiIs. 
355. Williams v. East India Co, 3 East, 
199. Sherard's Case, cited 2 BI. 853. 

(z) B. N. P. 105; 1 Vent. 15; 1 Sid. 
426. Letters of institution of a party, re- 
citing the cession of his predecessor, fol- 
lowed by induction, are evidence of the 
cession. Doe v. Carter, R. & M. 238. 

(a) B. N. P. 105; Co. Litt. 120, a. 
R, v. Eriswcll, 3 T. It. 723. A presen ta- 
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prove this right, although he were but the grantee of the avoidance (J). It By R rcc _ 
has been stated, that reputation would be admissible to prove the fact ; but tor. 
this position may, with reason, be doubted (c). Some evidence is of course 
necessary to show that.fthe property sought to be recovered is the property 
of the particular church ; as that the premises were occupied or otherwise 
enjoyed by the preceding incumbent. Adverse possession is not in general 
evidence against the right of a rector or vicar, unless he be the party who 
has acquiesced in the possession ( d ). An incumbent is*entitled to recover 
glebe lands, although the current year of a tenancy created by his predecessor 
is unexpired (e). A rector may recover on a lease avoided by his own non- 
residence (/) ; so on his own demise to a spiritual person (#), and the de- 
scription of the lessee in the lease is evidence that lie is a spiritual person. 

A resignation-bond having been declared simoniacal, the presentee of the 
Crown, who is put into corporeal possession of the church, on the avoidance, 
is entitled to maintain ejectment against the former incumbent (A). 

11. Where the lessor of the plaintiff is a tenant in common (i), co-parcener, j 0 j n t- 
or joint-tenant with the defendant, he ought to be prepared with the con- tenant, 
seat-rule, to show that the ouster has been admitted (J ) ; and it seems that 
if the defendant mean to deny the ouster, he ought to enter into a special 
consent-rule, which does not admit the ouster (A). 

The bare perception of the whole of the profits does not amount to an p roo fof 
ouster (l) ; although such perception of tlie profits, continued for a great ouster, 
length of time, will be evidence of an actual ouster (rti), for the mere posses- 
sion supports the common title ; and a bare refusal to pay over his share of 
the profits to a tenant in common, is not sufficient evidence of ouster with- 
out a denial of title ; but if upon a demand of possession by a tenant in 
common the co-tenant refuse, and claim the whole, it is evidence of an 
actual ouster (n). 


tion by a corporation must be in writing 
under the common seal; Gibs. Cod. 794. 
A corporation cannot present the head of 
the corporation. Vin. Ab. tit. Presentation, 
(i b ) 11. N. P. 105. 

(c) Ibid. 

(d) Doe d. Cooper v. Runcorn , 5 B. & C. 
090. Croft v. Howell , Plowd. 538. Stowel 
v. Zouch, lb. 355. Barbery . Richardson , 
4 B. Sc A. 579. 

(<;) Due d. Kirby v. Carter , 1 R.&M.237, 
cor. Littledale, J. Secus, if an iuterval 
( e . g . of nine months) elapse from which an 
assent to the continuance of the tenancy 
may be presumed. Doe d. Capes v. Somer- 
ville , 6 B. & C. 126. 

{f) Frogmorton v. Scott , 2 East, 467, 
under the stat. 13 Eliz. c. 20. 

((/) lb. under the at. 24 H. 8, c. 13, s. 3. 
(A) Doe v. Fletcher , 8 B. & C. 25 ; 

2 M. & Ry. 206. Doe v. Inglis, 3 Taunt. 

(i) It is doubtful whether one of several 
parceners can recover in ejectment, on a 
forfeiture of a lease made by the ancestor. 
Doe v. Lewis, 5 Ad. & Ell. 277 . 

(j) Doe d. White v. Cvffe, 1 Camp. 173; 
7 Mod. 39. Oates d. Wigfall v. Brydon, 

3 Burr. 1895 ; Emm. Ej. 195. 

(A) Ibid, and Doe d. Gigner v. Roe, 2 


Taunt. 397. But see Doe d. Hellings v. 
Bird, 1 1 East, 49 ; Salk. 392. 

( /) Reading v. Rawstorne , 2 Ld. Raym. 
829 ; Fai^claim v. Shackleton , 5 Burr. 
2004. The tenant in common had been in 
possession of the whole of the profits for 
twenty-six years ; but there was no evi- 
dence of his having actually claimed the 
whole estate, and he had been admitted 
to one moiety only of the land. And 
see Peaceable v. Read, 1 East, 5G8. The 
stat. 3 6c 4 Will. 4, c. 27, s. 12, provides 
that the possession of land, profits, or 
rent, by one or more as coparcener, joint- 
tenant, or tenant in common, of more than 
his or their undivided shares for his or 
their own benefit, or that of any other 
than the party entitled, shall not be deemed 
the possession or receipt of the latter. 
This it is said has made no difference in 
the practice In ejectment. Per Littledale, J. 
Bail court, M. T. 1838; Roscoe on Ev. 432; 
and sec Doe v. Horne , 3 M. Sc W. 333. 

(m) Doe d. Fisher y. Prosser, Cowp. 217. 

(n) Doe d. Hellings v. Bird, 1 1 East, 49. 
Doe d. Fisher v. Prosser, Cowp. 217. So 
( semble ) whvre three or four co-tenants 
authorized the using of the land for a rail- 
road. Per Parke, B., Doe v. Horne, 
3 M. & W. 333. 



By joint- 
tenants. 


Variance 
from local 
description. 


Variance 
from the 
demise. 


430 ejectment: IV. variance prom the demise. 

The payment of an entire rent to the lessors of the plaintiff is evidence of 
their joint-tenancy (»), such as to support a joint demise in the declaration ; 
but although the defendant prove that he has paid an entire rent to a 
receiver, for two jointly, for which the receipts stated the rent to be due to 
the two, yet they may recover on a declaration, stating separate demises by 
the two of the whole property, for by the several demises the joint-tenancy 
is severed ( p ). So if four joint-tenants jointly demise, such as have given 
notice to quit may recover on separate demises (g). A notice by one of 
several in the name of all, is sufficient as to all (r). Jt is sufficient for a pur- 
chaser under the sheriff to prove the writ without proving the judgment ($), 
unless he be the judgment creditor, in which case he must prove the judg- 
ment also ( t ). 

IV. Proof must be given of the subject-matter sought to be recovered, 
and of its local situation, according to the allegations. Houses may be reco- 
vered under the description of land, for they are mere accessories to the 
land (u). Although it be not necessary to allege the land to be situated in 
a township or parish, yet if it be so described, a variance in proof will be 
fatal (v). 

If it appear that the title of the lessor of the plaintiff did not accrue until 
after the day of the demise laid in the declaration, the variance will be fatal ; 
but a demise of copyhold lands laid between the times of the surrender and 
admittance, will be good, for the title relates from the admittance to the 
surrender, as against all except the lord (:r). 


(o) Doe d. Clarke v.Grant, 12 East, 221. 
Qu. whether receipts given by an agent in 
the joint names of two, will be evidence of 
a joint-tenancy. Doe v. Read , 1 2 East, 57. 

(p) Doe d. Marsac v. Read, 12 East, 57. 
Ejectment will lie on the several demises of 
three jointrtenants. Doe v. Fenn, 3 Camp. 
1 90, cor. Ld. Ellenborough. Doe d. Raper 
v. Lonsdale , 12 East, 39. 

(q) Doe d. Waymanv. Chaplin, 3 Taunt. 
420. Doe v. Read, 12 East, 57. 

(r) Doc v. Summersett , 1 B. & Ad. 185. 

(s) Doe v. Murless , 0 M. & S. 110. 

(t) Doe v. Smith , 2 Starkie, C. 289. 

(w) Ejectment will lie by the owner of 

the soil for land, part of the King’s high- 
way, or for an acre of land described as 
land, though a wall and park and part of 
a house be on it. Qoodtitle d. Chester v. 
Aimer, 1 Burr. 133; 1 Ld. Ken. 427. In 
Ireland, ejectment will lie for so many acres 
of mountain land, 1 Bro. P. C. 74; and 
see Cottingham v. King , 1 Burr. 621. The 
action does not lie for a messuage or tene- 
ment ; but if the declaration be for a mes- 
suage and tenement, the Court will give 
leave to enter the verdict according to the 
Judge’s notes. Goodtitle v. Otway, 8 East, 
357. See Doe d. Bradshaw v. Plowman , 
1 East, 441 ; and Doe d. Stewart v. Den- 
ton, I T. R. 11. The action is not main- 
tainable against one who erects a stall in 
the street without leave of the owner of the 
soil ; the proper remedy is trespass. Doe 
v. Cowley, 1 C. & P. 123. 

( v ) See tit. Variance. Proof that the 
place where the house stands for which 


the ejectment is brought is watched by 
watchmen of the parish where it is alleged 
to be situate, is prirnA facie evidence of 
its situation in that parish. Doe v. Welch , 
4 Camp. 264. If the premises be described 
as situate in the parish of A . and B., and 
part be in parish A., part in parish B., 
but there he no such parish as A. and B. 
the variance will, it seems, be fatal. (Per 
Parke, B.) Doe v. JSdwards, 1 M. & M. 
319 ; but leave was given to amend. Had 
the word parishes been used the allegation 
would have been admissible, lb. ; and see 
Goodtitle v. Walter, 4 Taunt. 671 ; Vol: I. 
tit. Variance. 

( x ) Holdfast d. Woollams v. Clapham , 
1 T. R. 600. Doe d. Bennington v. Hall , 
16 East, 208. But where the devisee of 
a copyhold surrendered to the use of the 
will, died before admittance, his devisee, 
though afterwards admitted, could not, it 
was held, recover in ejectment; his ad- 
mittance has no relation to the surrender, 
but the legal title remains in the heir 
of the surrenderor. Doe d. Vernon v. 
Vernon , 7 East, 8. Doe d. Burrough v. 
Reade, 8 East, 353. Where the lord of 
the manor by copy of court-roll granted 
to A. the reversion of certain premises 
then in his tenure to hold to B. for his 
life, immediately after the death of A., it 
was held, that B. on the death of A. might 
maintain ejectment, having acquired a per- 
fect legal title by the grant without ad- 
mittance. For an admittance is necessary 
in those cases only where the estate passes 
from the surrenderor to the lord, and then 
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A demise laid, by the heir on the day when his ancestor died* is goad; for 
the fiction that there is no fraction of a day, is not allowed to prejudice any 
party (y). So where the ejectment waB brought by a posthumous son, and 
the demise was laid at the time of the father's death (r). No variance 
between the extent of the lease laid in the declaration, and the extent of 
the interest of the lessor of the plaintiff, is material, for the lease is but a 
fiction (a). 

If such a title be not proved as would enable the lessor of the plaintiff to 
make such a demise in point of law as is alleged in the declaration, the 
variance will be fatal (i); and therefore, if A . be tenant for life, with 
remainder to B. f a count upon a joint demise by A . and JB. cannot be sup- 
ported, for it is not the lease of A. and B. y but the lease of A. confirmed 
by JB. (c). So a count upon a joint lease, by tenants in common, is bad ( d ). 
There should, in such- case, be a distinct count upon the separate demise of 
each tenant in common, or they should join in a lease to a third person, who 
may make a lease to try the title (e). But joint-tenants or coparceners may 
either join or sever {/)• 

Where the demise was upon a joint lease by the husband and wife, and 
proof wa s given of a lease made by a third person, by virtue of a power of 
attorney, executed by both, it was held to be a variance, but it was also 
held that the power of attorney was void as to the wife only, and that the 
lessee might declare on a lease by the husband alone (y). It seems that 
joint-tenants may make several demises ( h ). 

Where the lease is alleged in the declaration to be by deed under the cor- 
poration seal, it is unnecessary to prove the fact, since by the rule the lease 
is admitted as stated (i). 

Evidence of taking tithes only, is not sufficient to prove an ouster from 
a rectory (&). 

A variance in the fractional amount sought to be recovered will not pre- 
clude the plaintiff from recovering any smaller fraction ; if the declaration 
be for one-fourth of one-fifth part, and he prove his title to one-third part 
of a fourth of a fifth part, the verdict may be taken accordingly (J), but the 


from the lord to the surrenderee by ad- 
mittance ; when it passes immediately from 
the lord to another by grant, no admit- 
tance is necessary. And in analogy to the 
case of freehold, a reversion may be granted 
without livery of seisin. Roe d. Cosh v. 
Loveless , 2 B. & A. 453. An admittance 
where there was no title to be admitted, 
as in the case of an administrator de bonis 
non> to the grantee of a copyhold per autre 
vie, cannot support an ejectment as on a 
grant by the lord. Zouch v. Forse , 7 East, 
188. There can be no special occupant of 
a copyhold, the freehold being in the lord. 
Ib. Sniartle v. Fenhallow , 6 Mod. 66 ; 
1 Salk. 88; 2 Ld. Raym. 994. See as to 
the surrender of chambers in an inn of 
court, Doe d. Warry v. Miller , 1 T. R. 393. 

(y) 3 Wils. 274. 

(z) B. N. P. 105. 

(a) Doe d. Shore v. Forter , 3 T. R. 13 ; 
Runn. 94. 

(b) For the word u demise,” when used 
in pleading, is to be taken in its legal sense ; 
3T. R. 15; 2 Bl. 1077; 5 Burr. 2004; 


1 Wils. 1 ; Moor, G82 ; Cro. Jac. 100 ; 1 
Show. 342; 2 Wils. 232; Cro. Jac. 83 ; 1 
Brownl. 39. 134. But see below, note ( d ). 

(c) 6 Co. 14, b. ; Woodfall’s Land. Sc Ten. 
4G1 ; Co. Lltt. 45, a ; Poph. 37. 

(< d ) Cro. Jac. 166; 1 Ins. 200; 2 Wils. 
232 ; 12 East, 221. Doe v. Errington , 
1 Ad. 8c Ell. 750; and see Vol. I. But 
qu . whether, as a lease Is admitted by the 
consent-rule, a lease may not be presumed 
in which each demised his undivided share. 
See Jioe v. Read , 11 East, 57 ; and the 
observations of Gibbs, A. G. 

(e) 2 Wils. 232. 

(/) Doe v. Read, 12 East, 57. Doe v. 
Fenn , 3 Cowp* 190. 

(g) Yelv. 1; 2 Brownl. 248; Cro. Jac. 
617 ; Cro. Car. 165, contra. 

( h ) Doe v. Read , 12 East, 57. 

(i) Per A shurst, J., Farley on d. Mayor , 
of Canterbury v. Woody Runn. 150 ; 

3 Esp. C. 198. 

(k) Latch. 62 ; Runn. 136. 

(/) 1 Sid. 239 ; 1 Burr. 330. 


Varlanco 
from the 
demise. 
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Defend- 
ant’s pos- 
session. 


verdict eaimot be taken for more than is claimed (in). So the verdict may 
be for any quantity of land less than that specified in the declaration (n). 
Upon a demise of the whole, an undivided moiety may be recovered (o). In 
general, the plaintiff may recover, according to his title, so much as he has 
a title to, where he declares for more, but not more where he declares for 
less (p). 

V. The plaintiff must prove that the defendant was in possession of the 
premises in question at the time of bringing the action (q) ; for otherwise, 
if the plaintiff could prove title to any premises answering the description 
in the declaration, he would be entitled to a verdict and his costs, although 
the defendant never intended to dispute his title to those premises, but only 
his title to others, which the plaintiff has failed to prove (r) ; but now, by a 
rule of the Court of King’s Bench, a party, on being admitted to defend in 
ejectment, must, on entering into the common rule, specify the premises in 
respect of which he intends to defend, and admit that they are in his own 
possession, if he defends as tenant, or in the possession of his tenant, if lie 
defends as landlord ; and undertake to admit such possession on the trial of 
the cause (s). Where there is any doubt as to the identity of the premises 
sought to he recovered, the lessor of the plaintiff ought to produce the 
rule (/). 


(m) 1 Burr. 330. 

(n) Cro. Eliz. 13; Yelv. 114. It was 
formerly held, that upon a declaration for 
one acre, aiverdict for half an acre would be 
bad, because it would be uncertain of which 
half tlio plaintiff was to have execution. 
The Court will not on the trial of an eject- 
ment, where the plaintiff has proved his 
title to a verdict, inquire as to the metes 
and boundaries, which are to be tried more 
properly in an action of trespass. 2 Star- 
kie’s C. 477. 

(o) Doe v. Wippel, 1 Esp. C. 360. Doe 
v. Fenn , 3 Camp. 100. Doe v. Lonsdale , 
12 East, 30. The Court will not try a 
question of metes and bounds in an action 
of ejectment. Doe v. Wilson, 2 Starkie’s 
C. 477. 

( p ) Doe d. Burgess v Purvis, 1 Burr. 
326. 

(q) AstHn v. Parkins , 2 Burr. 668 ; and 
per Bayley, J., Doe d. James v. Stanton , 
2B.& A. 371. 

(r) See Doey. Cuff, Camp. 173. Smith 
v. Man, B. N. P. 110; 1 Wils. 220. Good- 
right v. Rick, 7 T. R. 327. Fenn v. Wood, 
1 B. & P. 673. Bat see Jesse v. Bacchus, 
Bunn. 293. Fenn v. Cooke , 3 Camp. 612. 
Doe v. Alexander, 3 Camp. 616. But the 
plaintiff is entitled to recover, although tho 
defendant in possession is the servant of 
another. Doe a. Cuff v. Stradling, 2 Star- 
kie’s C. 187. It is sufficient that the 
defendant has the visible occupation of the 
premises, and It is not necessary that he 
should have such an interest as would en- 
able him to maintaiu trespass. Doe d. 
James v. Stanton, 2 B. & A. 371. Where 
the defendant on being served with the 
declaration (not on the premises), answered 
as tenant in possession, and it appeared 


that he sold coals on the premises as ser- 
vant to the proprietor of the premises (a 
coal-wharf) ; it was held, that the plaintiff 
was properly nonsuited. Ibid. 

(.?) See the rule, 4 B. & A. 196. It is 
there recited that plaintiffs have frequently 
been nonsuited in ejectment for want of 
proof of the defendant’s possession, con- 
trary to the true intent and meaning of 
the consent-rule. It is therefore ordered, 
u That from henceforth, in every action of 
ejectment, the defendant shall specify in 
the consent-rule for what premises he in- 
tends to defend, and shall consent in such 
rule to feonfess upon the trial that the de- 
fendant (if he defends as tenant, or in case 
he defends as landlord, that his tenant) 
was, at the time of the service of the 
declaration, in the possession of such 
premises ; and that if upon the trial the 
defendant shall not confess such possession, 
as well as lease, entry and ouster, where- 
by the plaintiff shall not be able further to 
prosecute his suit against the said defend- 
ant, then no costs shall be 'allowed for not 
further prosecuting the same, but the said 
defendant shall pay costs to the plaintiff 
in that case to be taxed.” Before this 
rule, it was held, that on ejectment against 
several defendants, the lessor might recover 
from each severally the tenement in his 
several occupation. Doe v. Clarke, Peake’s 
Ev. App. 46. 

( t ) Doe d. Lamble v. Lamble, 1 M. & 
M. 237. But see where there is no doubt 
as to the identity of the premises sought 
to be recovered and those for which the 
tenant defends, the lessor of the plaintiff 
Is not required to produce the consent- 
rule *Doe d. Greaves v. Roby, 2 B. & 
Ad. 948. 
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VI. Where two persons are contending for the possession, who are to Corape* 
pay rent in different rights, it seems that the landlord is not a competent tewcy of 
witness to prove the priority of demise, in an action of ejectment. As where witne88e8 ' 

A. the landlord demises to 2?., and afterwards to C., and the latter demises 
to D., against whom JB. brings ejectment, A . is not competent to prove the 
demise to B ., for the effect would be to change the possession (u). But if 
in such case no rent be reserved (u), or if the question arose on an action of 
covenant brought by C . against 2>., then A . would be competent to prove 
the priority of the demise to B . ; for the result would not alter the posses- 
sion, and the verdict would not be evidence afterwards, either for or against 

A. the landlord (to). So in ejectment by one claiming as heir of B the 
son of an elder brother of B. is a competent witness for the defendant to 
show a better title in himself; if the defendant succeeds, the witness will not 
be benefited; if the plaintiff succeeds, his obtaining possession will not injure 
the witness, unless the defendant be his tenant ( x ). 

Where the party in possession would be liable for mesne profits if the lessor of * 
the plaintiff should succeed, he is an incompetent witness for the defendant (y). 

A remainder-man, after a tenant in tail, is not a competent witness for 
the tenant in tail, on ejectment for the entailed property; for he would 
acquire a vested interest (z). 

An executor in trust may be a witness with respect to the estate, as to 
prove the sanity of the testator ( a ). So where a grantee is a bare trustee, 
he is competent to prove the execution of the deed to himself (5). A co- 
defendant is not a competent witness (c). 

A tenant is not competent to defend his landlord’s possession (cZ). Where 
primd facie evidence has been given against the defendant, a witness is 
incompetent to prove that he himself is the real tenant, and that the 
defendant is but his bailiff ( e ). 

A lessor of the plaintiff cannot it seems be called as a witness by the 
defendant, though no title be proved in him ( f ). Where a lessor had become 
a bankrupt, and released his assignees, it was held that he was compe- 

(u) Per Buller, J,, in Bell v. Harwood , live with him, by will devised the moiety 

3T.E. 308, and Fox v. Swann , Sty. 482. occupied by him to W and L . after the 

Smith v. Chambers , 4 Esp. C. 164. death of H. continued in possession : upon 

(v) Per Buller, J., in Bell v. Harwood , ejectment by W., the defendants coming in 

3 T. A. 308. to defend as landlords of X., held, that as 

(w) Bell v. Harwood , 3 T. A. 308. See X. came in under H., who might have main- 

also Rex v. Woodland , 1 T. A. 261 ; and tained ejectment against him, W who 

Fox v. Swann , Sty. 482. claimed under H., had a sufficient prinUt 

(x) Doe v. Clarke , 3 Bing. N. C. 429 ; facie title, and that as the defendants came 

and see Doev. Maisey , 1 B'. A Ad. 439 ; 5 in to defend X.’s possession, the latter was 

B. A C. 335. Rees v. Walters , 3 M. & W. not a competent witness to dispute the title 

527. As to thecompetency of creditors, exe- either of H. or W, Doe v. Birchmore , 1 P. 
cutors, Ac. of a testator to prove a will, see & D. 488. 

the stat. 7 Wili;4 & 1 Viet. c. 26.— Will, (e) Doe v. Wild , 5 Tfcunt. 183. S. P. 

iy) Doe v. Preece, 4 C, Sc P. 556. Doe d. Lewis v. Bingham , 4 B. & A. 672. 

(z) Doe v. Tyler , 6 Bing. 394. Where a witness stated on the voir dire 

(a) 1 Mod. 107 ; Doug. 139. 141 ; 4 Burr* that the lessor of the plaintiff had formerly 

2254. assigned the premises to him to protect 

(5) 1 P. Will. 287. 290. him from impressment, that he had given 

(c) Dormer v. Fortescne, Hunn. 250. back the deed to the lessor of the plaintiff, 

Doe v. Green , 4 Esp. C. 198. and had never had any possession or be- 

(d) Bourne v. Turner , Str. 633. Doe v.- neficial Interest in the premises, he was 

Williams, Cowp. 621. Doe ▼. Pye, 1 Esp. held to he incompetent, as having a direct 

C. 304. XT. and W. occupied a cottage interest in supporting the plaintiff ’s action, 

divided, from 1808 till 1821 (as servants of Doe d. Scales v. Bragg , 1 A. A M. 87. 

C., without paying any rent); a year or two (/) Fenn v. Granger , 3 Camp. 177, 
before C.*s death, //• having taken X«to But the objection was waived. 

vol. ii. FF 
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ejectment: — vn. mesne profits. 


tent (g). It seems that one who sells an estate without any covenant or 
warranty, on which he may be liable in case the title be defective, is a com- 
petent witness for the plaintiff ; otherwise, if he be a mere mortgagor (A). 

In ejectment by a mortgagee against an assignee under the Lords* Act, a 
letter written by the mortgagor to the plaintiff before the assignment is 
evidence against the defendant (t), and it will be presumed to have been 
written at the time of the date (j). The declarations of a deceased occupier 
against his own interest, and tending to show that his possession was not 
adverse, are admissible (A). 

An admission made by the tenant in possession is evidence against one 
who claims as landlord (Z), and defends jointly with the tenant, and relies 
on the tenant’s title. 


Proof in 
action for 
mesne pro- 
fit* 


VII. Trespass for mesne projits. 

Where trespass is brought against the tenant in possession (m), for mesne 
profits, whether by the lessor or by the nominal plaintiff, after a recovery in 
ejectment, the plaintiff need not prove a title ; it is sufficient to prove the 
judgment in ejectment, and the writ of possession executed (»), the posses- 
sion of the defendant, and the value of the profits ; and this will entitle the 
plaintiff to recover from the time of the demise laid in the declaration (0). 
And in such case it seems to be sufficient to prove, the judgment, without 
proving the writ of possession executed ; for by entering into the rule to 
confess lease, entry, and ouster, the defendant is estopped from disputing 
the entry, both as to the lessor and lessee, so that either may maintain 
trespass without proving an actual entry (p). But where the judgment was 
against the casual ejector, no rule having been entered into, the lessor must 
prove the execution of the writ of possession (g). Where in such case the 
defendant was landlord of the premises, and the ejectment was served upon 
the tenant, it was held that the judgment was not evidence against the 
defendant, without notice of the ejectment, for he could not be bound by a 
judgment obtained without his privity (r). 

The plaintiff may prove his possession also by showing that he was let 
into possession by the defendant’s consent (s). 

Where the plaintiff had recovered, in ejectment against the wife, who had 
a separate maintenance, and who had lived apart from her husband for many 
years, and afterwards brought an action of trespass for mesne profits against 
the husband and wife, and it appeared that the declaration in ejectment 
had been served upon the wife alone, it was held that the judgment in eject- 


( g ) Longchavnp ▼. Faweitt, Peake’s C. 
71. Under the late statute it should ap- 
pear either that his assignees accepted the 
lease, or that he delivered it up according 
to the statute. Vide snpra, 180. 

(A) Anon. 11 Hod. 364. 

Doe V. Milbum, SM.& W* 863. 

(i) Ibid , . 

(h) Doe v. Harbr&w , 3 Ad. & Ell. 67. 

» (l) Doer. Litherland , 4 Ad.& Ell. 784. 
(in) The action for mesne profits may be 
brought pending a writ of error. Adams on 
Ejectment, p. 181 ; 2 Roscoe qn Real Actions. 

(n) It is not necessary to execute a 
habeas where the plaintiff has been let into 
possession by the defendant. CeUvert v. 
Horsqfall, 4 Eap. C. 167. 

( 0 ) B. N. P. 87. Astlin v. Parkin , Mich. 


32 Geo. 2, per omnes Justic ., on a case 
reserved. Gulliver v. Drinhwater, 2 T. R. 
261. Doe v. Davies, 1 Eap. C. 368. Doe 
V. Whitcombe, 8 Bing. 46. The action 
Mes where one tenant in common recovers 
against another. Goodtitle v. Tombs, 
1 Wils. 668. But it seems that a tenant 
whose under-tenant wrongfully retains pos- 
sesssion, is not liable for mesne process. 
Bums v. Richardson , 4 Taunt. 720. 

(p) Thorp v. Fry, B. N. P. 87 ; Str.5. 

(q) B. N. P. 87. 

(r) Hunter v. Britts , 3 Camp. 466. But 
the defendant having promised to pay the 
rent and costs to the plaintiff, the admission 
was held to be evidence of the plaintiff’s 
possession, and of the defendant's trespass. 

(#) Calvert v. Horsfall, 4 Esp. C. 107. 
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ment was not evidence against the husband, on the ground that the wife’s Proof in 
confession of a trespass committed by her was not evidence against the hus- p° r * 
band in an action which was to subject him to damages and costs (t). fits. 

But it is evidence against one who comes into possession after the judg- 
ment, under the defendant in ejectment (a). It is otherwise if no privity of 
possession can be proved (x). 

Where the action was brought by three plaintiffs, A 5. and C., and they 
gave in evidence a judgment in ejectment on a demise by A ., and on another 
demise by B . and C., it was held to be sufficient, for the judgment showed 
that they were all entitled to the possession ( y ). 

If the plaintiff can prove that his title accrued before the time of the 
demise, and also that the defendant was then in possession, he will be 
entitled to recover antecedent profits, but the defendant will be at liberty 
to controvert the title, which he cannot do if the plaintiff claim profits from 
the time of the demise only, for the defendant being tenant in possession 
must have been served with the declaration, and therefore the record is 
against him conclusive evidence of title. But the judgment is not evidence 
of an anterior title, and therefore to entitle himself to damages in respect 
of such anterior profits, the plaintiff mugt prove his own title to the previous 
possession ( z ) ; and if the action be brought against a precedent occupier, 
the plaintiff must also prove an actual entry ; for trespass being a possesory 
remedy, it is essential to prove possession (a). And it seems to have been 
considered to be doubtful whether the plaintiff can recover any profits ante* 

Hor to the time of actual entry (ft), or whether a subsequent entry will not 
have relation to the time when the title accrued. As, however, trespass 
lies to recover mesne profits antecedent to the demise from the tenant in 
possession, on his confession of the plaintiffs 's entry (c), it seems, upon the 
same ground, that an actual entry would have a similar relation. Evidence 
should be given of the defendant’s possession. As the action is against a tres- 
passer in possession, it does not lie against a lessee whose under-tenant holds 
over after the expiration of the lessee’s interest ( d ). The plaintiff is entitled 
to such profits only as accrued during the possession of the defendant (e). 

If the action be brought after judgment against the casual ejector, the 
plaintiff may recover the costs of the ejectment as well aff mesne profits (f). 

And he may recover as damages the costs incurred in a Court of Error in 
reversing a judgment in ejectment obtained by the defendant (g). And the 
defendant will not, under the plea of the general issue, be entitled to prove an 


(t) Denn v. White , 7 T. R. 112. 

(u) Doe v. Whitcombe , 8 Bing. 46. 

(x) Doe v. Harvey r, 8 Bing. 239 ; and it 
seems that the privity cannot be estab- 
lished by parol where the defendant came 
into possession under a written agreement : 
8 Bing. 46. 

(y) K. B. Raster Term, 1827. Chamier 
v. Clingo , 2 Chitty’s R. 410^6 M. & S. 
64. 

( z ) Dedosta v. Atkins , B. N. P. 87 ; per 
Eyre, C. J. Hil. 4 Geo. 2. Doe v. Gibbs , 
2 C. & P. 615. 

(a) Ibid. 

(ft) See B. N. P. 87. Stanynought v. 
Cameron , 2 Barnes, 367. 

(c) Ibid . and 1 Sid. 239 ; 2 Roll. Ab. 
tit. Trespass by Relation. 

( d ) Burn v. Richardson , 4 Taunt. 720. 
But the defendant cannot defeat the action 


by showing that he entered by license of 
the defendant. Girdlestone v. Porter, 
Woodf. Land, and Ten. 511. 

(e) Girdlestone v. Porter, Woodf. Lon. 
and T. 511. 

(/) B. N. P* 89, as agreed by the 
Judges in Astliii v. Parkin, Anon. Lofft, 
451. Doe v. Hicks, 7T.R. 433. A party 
is entitled to recover in the action for 
mesne profits the costs of the ejectment, 
although they have never been taxed. 
Symonds v. Page , 1 J. & C. 29; and see 
Gulliver v. Drinkwater , 2 T* R. 261. 
Goodtitle v. Toombs, 3 Wils. 121. He 
may recover damages for his trouble, 
&c. ; Jft. The amount of the taxed costs 
of the ejectment. Brooke v. Brydges, 7 
Moore, 471. Doe v. Davis, 1 Esp. C. 358. 
{(j) tfowell v. Boake, 7 B. & C. 404. 
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agreement on tbc part of the plaintiff to waive the coats, the defendant pay- 
ing certain rent for the premises (A). The defendant, where the judgment 
is not pleaded, is at liberty, it seems, to controvert the plaintiff's title (i). 

VIII. Effect of a judgment in ejectment . 

In an action of trespass for mesne profits, against the former defendant, 
the record is evidence of his title at the time of the demise (A). So it is 
also evidence between those who claim in privity with the parties (l). And 
where two recovered judgment in ejectment on several demises, it was held 
that this was admissible evidence in an action of trespass by them against 
two of the former defendants (m), since the judgment was perfectly con- 
sistent with their being tenants in common, and as such they might main- 
tain trespass jointly. It is, however, to be observed, that in addition to the 
judgment, the plaintiffs proved a delivery of possession under a writ to their 
joint agent. Where the parties are different, the judgment is not evidence 
of title («). 

A judgment in ejectment is not conclusive as to the right, because it does 
not affect the inheritance ( 0 ). 

ELECTION. 

Proof of making an election to 4 * purchase, see JR. v. Hungerford Market 
Co., 4 B. & Ad. 327; infra , tit. Notice. See tit. Bankrupt. 

EMBLEMENTS. 

See Graves v. Wild, 5 B. & Ad. 105. Williams on Executors, tit. Emble- 
ments ; Com. Big. Biens, G. 1. 2. 


EQUITY. 

Questions peculiar to Courts of Equity devolve on Courts of Law in 
cases of bankruptcy (p). The rules of evidence are substantially the same 
in equity as at law (</). 

ERROR (r). 

It is a general rule, that error in a record of a judgment does not defeat 
the judgment, so long as it stands unreversed ($). Thus error in a judgment 
of record is no answer to an action on the judgment (*). So a defendant in 
a criminal case may plead in bar an erroneous judgment of acquittal («). 


(A) Doe d. Hill v. Dee, 4 Taunt. 459. 
(a) Doe v. Huddart 2C.M . & R. 317 
(A) Astlin v. Parkin, Burr. 668 ; Ld. 
Rayin. 730; supra, X ol. I. tit. Judgment. 
But it Is not conclusive unless it be pleaded. 
Dotv. Huddart, 2 C. M. & R. 317. 

(/) Supra, Vol. I. p. 312. The judg- 
ment in the preceding ejectment is evi- 
dence, in an action for mesne profits, 
against a defendant who came into posses- 
sion under the defendant in the ejectment. 
Doe v Whitcomb, 8 Bing. 46. 

In an action for inesae profits, it ap- 
pearing that the party had been put into 
possession under a written agreement which 
was not produced; held, that parol evi- 
dence was inadmissible to show under 
whom he held, and that in such an action 
the judgment in ejectment against a former 
tenant in possesion was not admissible in 
evidence against the party afterwards found 
in possession, without proving that he 


came In under the defendant, so to make 
him privy to the judgment in ejectment. 
Doe v. Harvey, 8 Bing. 239. A judgment 
against a tenant does not bind a landlord 
without notice. Hunter v. Drifts, 3 Camp. 
455. 

(m) Chamier v. Clingo, 5 M. & S. 64; 
the issues were on not guilty, and liberum 
tenementum . 

(n) Vol. I. tit. Judgment. 

o) Domex v. Ryder , 7 Bro. P. C. 145. 

p) Doe v. Steward, 1 Ad. Sc Ell. 311. 

(q) Glynn v. Rank of England, 2 Ves. 
38. 

(r) It is a general rule, that error shall 
not be assigned in a thing to the advantage 
of the party. 5 Co. 39. 44 ; 7 Co. 4 ; 8 Co. 59. 

(s) R. v. Scott, Leach’s C. C. L. 445 ; 
supra, tit. Countbe Plea. 

(*) Horsly v. Daniel , 2 Lev. 161. 

(«) 9 H. 5, c. 2. SeC Starkie’s Grim. PI. 
320. 
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EJECTMENT. — ESTOPPEL. 

A sheriff may justify under an irregular as well as under an erroneous 
judgment, so as the writ be not void; and a purchaser will, in such case, 
acquire a title under a sale by him, for they are not privy to the irregu- 
larity (x). A party may justify under an erroneous judgment, though it be 
afterwards reversed, for the judgment was the act of the Coxirt ; but not 
under an irregular one which has been vacated, for the irregularity was in ^ 
the privity of the plaintiff or his attorney (y.) 

ESTOPPEL (s). 

Estoppels are by record (a), specialty (5), livery, or by special circum- 
stances, by which a plan is excluded from some claim, averment, or proof. 
Unless a decree would operate as an estoppel if pleaded, it is of no effect in 
evidence (c). 

Neither the tenant' by the courtesy, nor the lord by escheat, can defeat an 
estate or freehold without showing the deed, for the act of livery is an 
estoppel which runs with the land, and bars all persons to claim it by 
virtue of any condition except such as appears on the deed ( d ) ; although 
the estate be created by law, the party has possession of the deed. 

A party or privy (e) is usually concluded by his contract or admission, where 
that admission has been acted upon. A tenant is estopped from controvert- 
ing his landlord's title to demise (f). A party who induces another to deliver 
goods to a woman, whom he represents to be his wife, cannot afterwards be. 
admitted to say that she is not his wife. So a man is usually excluded 
from averment or proof by his own fraud. Where a tenant fraudulently con- 
cealed a declaration in ejectment, and the sheriff, with the concurrence of 
the tenant, on judgment by default seized not only land demised, hut also 
mines not demised, in which the tenant had nothing more than a more 


(x) Tidd, 924, 3d edit. 

(y) J Philips v. Riron et al., 1 Str. 509 ; 
Ray. 73 ; Tidd, 924. So in the case of 
an administrator where the administration 
is revoked, not reversed. P. C. Str. 509. 
Where an officer joins in defence with one 
who has no justification, he loses the 
benefit of it. Ibid. ; and 1 Saund. 23 ; 
Cro. Jac. 27. 

( 2 ) As to the estoppel of a jury, see 
Vol. I. Ind. tit. Estoppel. 

(«) See tit. Record. — Judgment. 

(5) See tit. Deed. A. having an equit- 
able fee in certain lands, on the 21st of 
January 1823, conveyed the same to JB. by 
lease and release. The release recited that 
A . was legally or equitably entitled to the 
premises conveyed, and the releasor cove- 
nanted that he was or stood lawfully or 
equitably seised in his demesne of and in and 
otherwise well entitled to the same. The 
legal estate was subsequently conveyed to 
A., and he afterwards, for a valuable con- 
sideration, conveyed the same to C. Upon 
ejectment brought by JB. against C., held, 
first, that there being in the release no 
certain and precise averment of any seisin 
in A., but only a recital and covenant that 
he was legally or equitably entitled, C. 
was not thereby estopped from setting up 
the legal estate acquired by him after the 
execution of the release. 


Held, secondly, that the release did not 
operate as an estoppel by virtue of the 
words “granted, bargained, sold, aliened, 
remised, released,” &c., because the re- 
lease passed nothing but what the releasor 
had at the time, and A. had not the legal 
title in the premises at the time when the 
release was made. 

Held, thirdly, that this case did not fall 
within the rule that a mortgagor cannot 
dispute the title of his mortgagee, because 
C. claimed as a purchaser for a valuable 
consideration without notice a legal in- 
terest which was not in A • at the time of 
the mortgage to J2. A; had then only an 
equitable interest which passed to B. 
whose title as to that was not disputed. 
Right d. Jeffreys v. Bucknell , 2 B. Sc Ad. 
278, 

(c) 1 Ad. & Ell. 18. See further JR. v. 
Directors of East India Co., 4B. & Ad. 
530. 

(rf) 10 Co. 94 ; Co. Iitt. 226. 

(ej A party admitted to chambers in 
Lincoln’s Inn merely by order of the bench- 
ers, who are trustees in fee, without any 
formal conveyance from the party who 
surrenders under a like order, is not es- 
topped as a privy in estate, by the acts of 
the former tenant. Doe v. J Erring ton* 
0 Bing. N.C. 79. 

(f) Supra, tit. Admission. 

F F 3 * 
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ESTOPPEL. — EXAMINATIONS, &C. 

liberty to dig, it was held that the latter, in an action by the landlord, tinder 
the stat. 11 G. 2, c. 19, s. 12, was estopped, by bis fraudulent act, from con- 
tending that the declaration applied to the land only, and not to the 
mines ( g ). So one who has conveyed an estate in order to confer a colour- 
able qualification to kill game, cannot allege his own fraud to defeat the 
conveyance (A), But trustees are not estopped by acts done contrary to their 
duty as public trustees (i). Nor is an executor de son tort , bdt who after~ 
wards takes out letters of administration, barred by an agreement in respect 
of the intestate’s property (A), 

* 

/ EXAMINATIONS IN CASES OF FELONY. 

See tit. Admissions and Appendix. 

A dm is si hi* Examinations taken under judicial authority by virtue of different 

kty. statutes, are in general (unless the statute specially enact the contrary) 

inadmissible against strangers, even after the deaths of the witnesses ; for 
although they are taken judicially and upon oath, yet inasmuch as they are 
taken ex parte , the opportunity for cross-examination, which, it is to be 
remembered, is one of the two great tests of truth, is wanting (Z). Hence 
the ex parte examination of a pauper, taken judicially (*n) on oath before 
two magistrates (ri), is not evidence in a settlement case; for the appellants 
had no power to cross-examine. But in the case of The King v. Haven - 
stone ( o ) the Court held that the examination of a pregnant woman, under 
the stat. 6 Geo. 2, c. 31, in the absence of the party upon whom she filiated 
the child, was evidence after her death, upon which the Court of Quarter 
Sessions might make an order of filiation. This decision is contrary to 
general principles ; and the cases of depositions before magistrates, under 
the statutes of Philip & Mary, in felony, upon which the Court are reported 
to have relied in the above case, are in direct opposition to it. 

Evidence of the examination of a prisoner before a magistrate, under the 
stat. 7 Geo. 4, c. 64, s. 3, has already been considered under the head of 
Admissions. It seems that in order to warrant the reading of such an 
examination in evidence, it is sufficient to prove the magistrate’s signature, 
without calling either the magistrate or his clerk ( p). 

Although the Mutiny Act ( q ) makes an attested copy of a soldier’s affidavit 
evidence, the original is, by reasonable intendment, also admissible (r), and 

(g) Crocker v. Fothergill f 2 B. & A. Wells Summer Assizes, 1834, Lord Den- 
652. * man refused to receive the examination 

(A) Doe d. Roberts v. Roberts , 2 B. & of the prisoner bearing a mark only but 
A. 267. not the prisoner’s signature, although 

(i) Infra , tit. Trustee. signed by the magistrate, without proof, 

(ft) Doe v. Glenn , 1 Ad. & Ell, 49. But by the magistrate or his clerk, that the 
he may legalize his own acts. Curtis v. examination was truly taken. In a later 
Vernon , 3 T. R. 587. Per Lord Kenyon, case ( R, v. Smith §• another , 2 Lewin’s 

citing Vaughan v. Browne, 2 Str. 1106. Cases, 139), Parke, B. was disposed to 

(l) Supra , Vol. I. tit. Judicial In- overrule a similar objection, and Lord 

strum ents. Denman doubted as to his former ruling. 

(m) By virtue of the stat. 13 & 14 In R. v. Hope (Central Criminal Court, 

Car. 2, c.* 12, s. 1, which in giving power 1835), the examination was received, al- 
to the magistrates to remove, incidentally though marked only ; there, however, the 

gives a power to examine upon oath. Per constable who proved the examination was 
Lord Kenyon, R. v. Friswell, 3 T. R. 721. an attesting witness to it ; but Patteson, 

(n) R. v. Ferry Frystone , 2 East, 54. J., said, that he was by no means satisfied 

JR. v. Nuneham Courtenay , 1 East, 373. that in any case it was necessary to call 

(o) 6 T. R. 373. Vide supra , tit. De- either the magistrate or his clerk. 

positions. (q) 65 Geo. 3, c. 180, s. 70. 

(p) In the case of R. v. Chappel , (r) R. v. War ley, 6 T. R, 534. Upon 
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either the original or the attested copy is admissible, although the soldier be 
dead, or be beyond the realm (s). But no other attested copy but that deli- 
vered to the soldier is admissible ( t ); and such attested copy does not upon 
production prove itself, but must be authenticated by evidence of the hand- 
writing of the magistrates («). ' 

^ X EXECUTORS AND ADMINISTRATORS. 

I. Evidence in actions by Executors and Administrators. 

1. Proof of title , when necessary . 

2. Title, how proved., 

3. Proof of the cause of action* 

II. Evidence in actions against Executors, 

1. Under the plea of ne unques executor . 

2. Plene administravit . 

3. Outstanding bonds , and judgment recovered. 

4. On 'nil debet — Non devastavit , Sfc. to debt on judgment — Scire 

fieri , inquiry , Sfc. 

Proof of 
title, where 
necessary. 


1. Where an executor or administrator brings an action (or) in his repre- 
sentative capacity merely, as where he declares in trover on a possession by 
the testator (y) or intestate, and a conversion in his lifetime (z\ or upon a 
contract made by him, he makes a profert of the probate, or of the letters 
of administration, and if the defendant mean to dispute his right to sue in 
the representative character which he assumes, he must do so by liis plea 
in abatement, and cannot make the objection by evidence under the plea 
of the general issue, or of any other plea in bar (a) ; for such a plea puts in 
issue the cause of action merely, and not the character in which the pluintiff 
sues (5). 

Thus, if an administrator declare on an assumpsit to the intestate, the 


the same principle that the service of no- 
tice of distress on a party is good notice, 
although the statute directs that it shall be 
left at his house. See tit. Distress ; but 
see Burdon v. Michetts , 2 Camp. 121. 

(^) R. v. Warminster, 3 B. & A. 321. 
Contrary to the opinion expressed by Law- 
rence, J., JR. v. Clay ton-le- Moors, 6 T. R. 
706. 

(t) JR. v. Clayton-le-Moors, 5 T. R. 
714. 

(w) JR. v. Bilton, 1 East, 13. 

* ( x ) By the 3 Sc 4 Will. 4, c. 42, s. 2, exe- 
cutors may bring actions for Injuries to 
the real estates of the deceased, and actions 
maybe brought against executors for an 
injury to property, real or personal, by the 
testator. 

(y) Blainfield v. March, 7 Mod. 141. 

(?) It has been said, that where the 
goods of the testator Were never in posses- 
sion of the executor, he must sue as exe- 
cutor. Cockerill v. Kynaston , 4 T. R. 
230. And that whether the conversion 

were before or after the death, if the goods 
when recovered will be assets, he may sue 
for them as executor. And Lord Holt, C. J • 
in Marsfield v. Marsh , 2 Ld. Rayrn. 824, 
held, that if an administrator declared in 


trover upon a possession by the testator, 
and a conversion after his death, the de- 
fendant could not, under the plea of the 
general issue, show that there was an exe- 
cutor. But see the cases cited below, 
440, note (g). 

(a) Blaindeld v. March, 7 Mod. 141. 
Per Holt, C. J., Mar field v. Marsh , 2 Ld. 
Raym. 824. Loyd v. Finlayson, 2 Esp. C. 
564; 1 Will. Saund. 275, n. 3; Salk. 285; 
Vin. Ab. Ev. R| b. 7, pi. 5; Peake’s Ev. 
373. And see Elden v. Keddell, 8 East, 
187. Newman v. Leach, Barnes, 365, 

( b ) Per Holt, C. J., Mar field v. Marsh , 
2 Ld. Raym. 824. Under the plea of non 
assumpsit, it cannot be objected that the 
will has been proved in an improper court. 
Stokes v. Bate, 5 B. & C. 491. And by 
the general rule, 4 WilL 4, In all actions by 
or against executors or administrators, the 
character in which the plaintiff or de- 
fendant is stated on the record to sue or be 
sued shall not In any case be considered as 
in issue unless specially raised. The plea 

of the general issue, however, admits simply 
the title, not the sufficiency of the title. 
Adams v. Terre-tenants of Savage , 6 Mod. 
134. 


F F 4 
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defendant cannot, under the plea of non assumpsit, dispute the grant of admi- 
nistration to the plaintiff, and if the letters were to be produced, he could 
not object the want of a proper stamp (c). So the plea of rum est factum on 
a bond to the intestate, admits that the plaintiff is a good administrator ( d ). 
But if the plaintiff declare on a cause of action arising in his own time, he 
must, under the general issue, if it be essential to his claim, prove his title 
as executor or administrator, and the defendant may controvert it. Thus, 
if he declare as administrator upon his own possession, the defendant may, 
under the general issue, impeach his title, and show that there is an exe- 
cutor (c) ; and even if the plaintiff declare in. trover upon a possession by 
the testator, and a conversion in his own time, it seems that the case is just 
the same as if he had declared, as he might have done, upon his own pos- 
session (/), and that he must prove himself to be such under the plea of the 
general issue, which raises the question of title (i g ). Where the plaintiff has 
not had the actual possession of the testator’s good$, proof of his executor- 
ship seems to be essential to the proof of property in the goods ; but where 
he has taken actual possession, evidence of this nature, as against a wrong- 
doer, is unnecessary, for bare possession is primd facie evidence of pro- 
perty (A). Where the money of the testator i9 received by the defendant, 


(c) Thynne v. Protheroe , 2 M. & S. 
553. Watson v. King , 4 Camp. 272 ; Com. 
J>ig. Abatement, [E.] 13. In Hunt v. 
Stevens, 3 Taunt. ]13, the conversion was 
alleged to be in the time of the executor. 

(d) Gidley v. Williams , 1 Salk. 38, 3d 
Read. ; Com. Dig. Pleader, [2 D.] 10; 
[2 D.] 14. 

( e) Per Holt,C. J., Marsfield v. Marsh , 
2 Ld. Raym. 824 ; Salk. 285. 

(/) Por the property in goods draws 
to it the possession in law. Jenkins v. 
Plombe,a Mod. 182. 2 Will. Saund,47,k. 
and the cases there cited. 

(g) limit x. Stevens, 3 Taunt, 113; and 
see the observations of Lawrence, J. Ibid. 
10 East, 293; Grimstead v. Shirley , 2 
Taunt. 11G; and see Pollard v. Spencer , 
7 T. R. 358, and the cases cited there ; 
and 2 Will. Suund. 47, k. to show that 
where the conversion was in the time of 
the executor, he is liable to costs. Contra , 
Cockerill v. Kynaston , 4 T. R. 280. So, 
if an executor declare on an account stated 
with him as executor, without saying con- 
cerning monies due from the defendant to 
the testator; Jones v. Jones, 1 Bingh. 249. 
See Hollis v. Smith , 2 Taunt. 119. The 
promises in the declaration were all laid to 
the plaintiff as executor ; pleas, the general 
issue and the statute of limitations ; the 
plaintiff was nonsuited ; it was held that it 
was so far an action on a contract between 
the plaintiff and defendant, as to entitle 
the defendant to his costs under 23 Hen. 8, 
c. 15. Slater v. Lawson, I B. & Ad. 
893. 

So where, in assumpsit by an admini- 
strator, the declaration containing a count 
upon an account stated with and promises 
to the administrator, the verdict upon the 
general issue being for the defendant, held 
that he was entitled to the costs, but as to 


the pleadings, to the costs of that count 
only in which the promises were laid as 
made to the plaintiff. Johson v. Porster , 
1 B. & Ad. 6 ; and see Howbiggin v. Har- 
rison, 9 B. & C. 666. 

Where the cause of action arises in the 
lifetime of a testator, or intestate, and the 
executor or administrator cannot bring the 
action in his own name, he is not liable for 
costs. Jones v. Wilson , 6 M. & S. 178. 

In assumpsit againBt an executor on pro- 
mises by the testator, the defendant pleaded 
first, the general issue, and secondly, plene 
adrninistravit ; the plaintiff joined issue on 
the first, and took judgment of assets 
quando aedderint on the second plea; 
held in error that the defendant having, by 
pleading that the testator never promised, 
compelled the plaintiff to incur the costs of 
a trial, he was entitled to judgment as to 
those costs de bonis testatoris et si non de 
bonis propriis. Marshall v. Wilder, 9 B. 
&C. 055. 

And now by the statute 3 & 4 Will. 4, 
c. 42, s. 31, in any action by an executor 
or administrator in right of the testator or 
intestate, such executor or administrator 
shall, unless the Judge of the court in 
which such action is brought, or a Judge 
of any of the superior courts, shall other- 
wise order, shall be liable to pay costs to 
the defendant in case of being nonsuited 
or a verdict passing against the plaintiff ; 
and in all other cases in which he would be 
liable if such plaintiff were suing in his 
own right upon a cause of action accruing 
to himself. The clause is retrospective. 
Freeman v. Mopes, 1 Ad. & Ell. 338. 

(A) Blackham’s case, 1 Salk. 290. Bas- 
set v. Maynard, Cro. Eliz. 819. 5 Rep. 
24. Moor, 691, 2. 2 Will. Saund. 47, c. 
Watson v. King, 4 Camp. 272. 2 Will, on 
Executors, 5. Where the conversion was 
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after the death of the testator, the executor may maintain an action in his p^, 
own name (£), though he must make out his title by proof of his executor- title 
ship. Where proof of title as executor is necessary, they will fail unless 
all the executors are joinjed, though those who are omitted have not proved, 
the will (A). Where the plaintiff is bound to prove himself executor or 
administrator, it is competent to the defendant to repel the proof by evi- 
dence. Thus he may show that the letters of administration are not stamped 
with a sufficient stamp (/). 

2.- The title of the executor is established, as has already been seen, by 
proof of the death of the testator, and by the production of the probate (m), 
which is the only mode of proving the title to personal property under a 
will (n), but the right of the executor is derived from the will, and accrues 
immediately upon the death of the testator ; the probate is but the evidence 
of his title (o) ; consequently the grant of a probate subsequently to the 
commencement of the action, but previous to the declaration, will be suf- 
ficient ( p ). 

If the probate has been lost, an exemplification under the seal of the 
court, or an examined copy of the act-book ( q ), of the original will, properly 
authenticated, and indorsed as the instrument on which probate lias been 
granted, will be admissible to prove it (r). 

The defendant on the other hand may, on issue taken on a plea sufficient 
for the purpose (#), impeach the plaintiff’s title as executor or administrator, 


after the death, the executor may declare 
on his own possession, whether ever ac- 
tually possessed or not. Hollis v. Smithy 
10 East, 293. A judgment recovered by 
an administrator belongs to himself per- 
sonally ; therefore he need not declare in 
his representative character, in an action 
either upon the judgment, or for the escape 
of the debtor taken in execution thereon. 
Bonqfousv, Walker , 2 T. R. 126. 

(i) Per Ashurst, J., 2 T. R. 477. Smith 
v. Barrow . So, an administrator having 
recovered a judgment for a debt due to the 
intestate, needs not declare as admini- 
strator in an action on the judgment. 
Crawford v. Whittal, Dougl. 4, n. 

(k) Mnnt v. Stokes, 4 T. R. 561. 

(0 Hunt v. Stevens, 3 Taunt. 113. 

(m) An executor has a right of action 
against the Bank for not permitting the 
transfer of stock by him, although such 
stock may have been specifically be- 
queathed. Franklin v. Bank of England, 
9 B. & O. 156 ; and see Mead v. Lord 
Orrery , 3 Atk. 239. 

Where one only of three executors took 
probate, liberty being reserved to the others 
to come in, &c., held that an action to their 
reversionary interest in the premises was 
well brought in the names of all in whom 
the legal property was vested. Walters 
y.Pfiel, 1 M. & M. 362. 

Executors are not entitled to residue un- 
disposed of, unless it appear to be intended 
so by the v will or codicil. 1 Will. 4, c. 40. 

(n) JR. v. Inhab . of Netherseal , 4 T. R. 
258. Smith v. Milles, 1 T. It. 480 j Pen- 
ney v. Penney, 8 B. & C. 335 ; supra , tit. 
Ejectment; andVol. I. tit. Judgment. 

(o) Smith v. Milles , 1 T. R. 480. 


( p ) Salk. 301. As to the relation of an 
administrator's right, see 1 Com. Dig. tit. 
Administration [B.] 10. 2 Roll. Ab. 554, 

1. 15 & 25; and jR. v # Inhab . of Horse- 
ley, 8 East, 405. The grant of administra- 
tion as to title to personalty, and the liabi- 
lity of the administrator, relate to the death 
of the intestate. Ibid . 

(g) Ca. tem. Hardw. 108. 8 East, 187 ; 
et supra, Vol. I. tit. Judgment ; Ind. tit. 
Probate. 

(r) Supra, Vol. I. tit. Judgment. 
Gorton v. Dyson, 1 B. & B. 219. 

(*) When the defendant insists that the 
letters of administration are void by reason 
of extrinsic matter, or inapplicable to the 
purpose for which the plaintiff uses them, 
he must plead the facts specially ; he can- 
not go into such evidence on issue taken 
on a plea merely denying that the plaintiff 
is administrator And, therefore, if the 
plaintiff allege administration by the bishop 
of Chester, and the defendant deny that he 
was administrator, in manner and form,&c., 
the plaintiif cannot, under this issue, show 
bona notabilia in another diocese or pro- 
vince, by reason of his, the debtor's, resi- 
dence there at the time of the death. Stokes 
v. Bate, 5 B. & C. 491 ; and see Yeomans 
v. Bradshaw, Carth. 373. Hilliard v. Cox, 
1 Salk. 37. Griffith v. Griffith, Sayer, 83. 
The power of the bishop to grant adminis- 
tration is founded, not on the fact that the 
deceased died within the diocese, but on 
that of his having left goods there, per Lee, 
C. J., in Griffith v. Griffith, Sayer, 83; 
and it will be presumed, in the absence of 
proof to the contrary, that there were not 
bona notabilia in another diocese, Ibid. 
and per Bayley and Holroyd, Js., 5 B. Sc C. 
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by showibg either that the grant was void ab initio , as by evidence that the 
probate was forged ; or (t) where letters of administration have been granted 
by a bishop or other inferior judge in another diocese, that the deceased had 
bona notabilia in another diocese ( u ) ; that he is stijl living, or that the will 
was forged (x) ; or that the grant of administration has been revoked (y), 
of which the act~book would be good evidence. 

The title of an administrator is proved, as has been seen, by the produce 
tion of the letters of administration ( z ). 

The defendant cannot, under the general issue, object that there is another 
executor who is not joined ; he cannot make such an objection, except by 
plea in abatement, after oyer of the probate, that the other executor is still 
alive (a). Neither can advantage be taken of the non-joinder of a co-exe- 
cutor as defendant, except by a plea in abatement, which must allege that 
the party not joined has administered, which must of course be proved on 
issue taken on such a plea ( b ). 


498, 9 ; contrary to the ancient practice, 
when it was held to be necessary to aver that 
there were riot bona notabilia} In another 
diocese, per Holt, C. J., in Denham v. Ste- 
phenson i, Balk. 40 contra , Woodioard v. 
Thomson , Cro. Eliz. 907. Skidmore v. 
Winston, ibid . 879. Probate granted by an 
archdeacon under authority from the dio- 
cesan, is valid, where the party died within 
the archdeaconry, although he was pos- 
sessed of a term lying within another arch- 
deaconry within the same diocese. JR. v. 
Yonge , 6 M. & 8. 119. The authority of 
an administrator appointed according to 
the provisions of the stat. 38 Geo. 3, c. 87, 
during the absence of an executor from 
this country, does not become actually void, 
but merely voidable. Taynton v. Hannay , 
3 B. fc P. 26. 

(t) Note, that if letters of administration 
ore granted by a bishop or other inferior 
judge, where the deceased had bona nota- 
bilia in another diocese, they are wholly 
void. Prince’s Case , 5 Rep. 30. Blackbo* 
rough v. Davis, 1 P. Wms. 4Q. JR. v. Log - 
gen , 1 8tr. 73 ; 2 Bing. N.XJ. 495. But in 
such case a probate is not void, but merely 
voidable, 1 Will. Saund. 274, note (3), per 
Ld. Macclesfield, 1 P. Wins, 767, 8; and 
per Thompson, L. C. B., JR. v. Whitaker , 
Lane. Sum. Ass. 1810. Where there are 
not bona notabilia within the province, 
the grant of administration by the arch- 
bishop is void. Shaw v. Stoughton , 2 Lev. 
86 ; Com. Dig. Adm, B. 3. Where there 
are, however, bona notabilia in a diocese 
within the province, the grant by the me- 
tropolitan is voidable only. 2 Bing. N. C. 
495 ; Com. Dig. Adm. B. 3. For the me- 
tropolitan has a jurisdiction* throughout his 
province. A plea of bona notabilia in 
another diocese, is a plea in bar and not in 
abatement, for it does not give the plaintiff 
a better writ. In the case of an infant sole 
executor, administration is to be granted 
to the guardian till the infant attain his age. 
38 G. 3, c. 87, s. 6. 

{u) If a man have bona notabilia (i. e. 
to the value of 51.) iu several dioceses of 


the same province, there must be a prero- 
gative administration ; if in two of Canter- 
bury and two of York, there must be two 
prerogative administrations ; and if in one 
diocese of each province, each bishop must 
grant one ; B. N. P. 141.; Salk. 39; 5 B. & 
C. 493. Debts due by specialty are deemed 
to be the deceased’s goods* in the diocese 
where the securities happen to be at the 
time of his death ; 1 Will. Saund. 274, 
note (3) ; and this i9 so in the case of a 
covenant to pay money out of the funds of 
a company whose stock lies out of the 
diocese. Gurney v. Rawlins, 2 M. & W. 87. 
A lease for years is bona notabilia where 
the lands lie ; Coro. Dig. Adm. B. 4. Foreign 
bonds, and securities of foreign debtors, 
cannot be administered here without let- 
ters of administration in this country. At- 
torney-general v. j Bouwens, 4 M. & W. 
171. But debts by simple contract follow 
the person of the debtor, and are esteemed 
goods in that diocese where the debtor 
resides at the time of the creditor’s death. 
Ibid. ; and Cro. Eliz. 472. Off. of Ex. 46. 
Godolph. 70. Judgment and statutes and 
recognizances are bona notabilia in the 
place where they are given or acknow- 
ledged. Ibid. Dyer, 305. Kegg v. Horton , 
1 Lntw. 401. Gold v. Strode , 3 Mod. 824. 
Adam v. Savage , 2 Ld. Raym. 855. The 
goods which a testator, dying in itinere, 
has with him, do not make his testament 
liable to the Prerogative Court. Doe v. 
Ovens , 2 B. & A. 423. A metropolitan ad- 
ministration of goods within a peculiar is 
not void (and qu. whether voidable). Ly- 
sons v. Barrow, 2 Bing. N. C. 486. 

(x) Supra, Vol. I. tit. Judgment. 

(y) Supra , Vol. I. Ib. 

(z) Supra, 407. 

(a) Com. Dig. Abatement [E.], 13; 
1 Will. Saund. 291, g, and the cases there 
cited. 

(b) Swalloto v. Bmberson, 1 Lev. 161 ; 
and 3 T. R. 569. Where a creditor is made 
a co-executor, but neither proves the will 
nor acts, he may maintain an action against 
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If administration granted to a creditor be afterwards repealed at the suit Title of ad- 
of the next of kin, the creditor may still retain against the rightful adrai- ministry 
nistrator : for where administration is granted to a wrong person, it is only tor ’ 
voidable ; but where it is granted in a wrong diocese, it is wholly void, 
and there can be no retainer (c). So a payment to one who has obtained 
probate under a forged will is good against a subsequent rightful % admi* 
nistrator ( d ). 

Where the widow of an intestate delivered goods of the intestate to a 
creditor of the intestate, in satisfaction of the debt, and the lawful admi- 
nistrator brought trover against the creditor, it was held that this single 
act of intermeddling by the widow did not constitute her an executrix 
de son tort ( c), so as to legalize the delivery ; and even if the widow had by 
her acting rendered herself liable as executrix de son tort, it would be very 
doubtful whether such a delivery could be set up in defence to an action by 
the lawful administrator^). At all events, it seems that a payment by an 
executor de son tort will not be available either to himself or to the creditor, 
unless it be made in the due course of administration, and that the payment 
will not be allowed to the executor de son tort* ex e n in mitigation of da- 
mages, where there is a deficiency of assets whereby the rightful executor 
is prevented from satisfying his own debt (g). 

3. A count by an administrator, on a promise to the intestate, will not be Cause of 
supported by*proof of a promise to the administrator (A). And where the action, 
executor declared on a promise to the testator, in a note made to the 
testator six years before the action, and upon the plea of non assumpsit infra 
sex annos, the plaintiff proved a promise to himself within the six years, it 
was held, on a conference by all the Judges, that the evidence did not 
maintain the declaration (£). 

Executors may sue as such on promises to themselves as executors (A). 

tlic other for his demand. Itawlinson v. tator, but not wanted for the immediate 
Shaw, 3 T. R. 557. uses of the will, provided he exercises a fair 

(c) B. N. P. 141. and reasonable discretion on the subject. 

(d) Allen v. Dundas , 3 T. R. 125. Vide Webster v. Spencer, 3 B. & A. 360. A note 

inf ra, note (n). indorsed to an executor as such, belongs to 

(e) Mountford v. Gibson, 4 Bast, 441. him in liis representative character ; there- 

(f) Ibid. ; and see Bl. Comm. 507, 8. fore he may join a count upon such note 

(p) Ibid . ; and see the observations of with counts on . promises to his testator. 

Lawrence, J., 3 Bast, 453-4. And see King v. Thom ; Same v. M ( Lihnan, 1 

1 Will. Exors. P. 1, B. 3, C. 6; Layfield T. R. 487. Where a bill of exchange was 

v. Layfield, 7 Sim. 172. indorsed generally to A. as administratrix, 

(h) Sarell v. Wine , 3 East, 409. for a debt due to B. the intestate, and A. 

(i) Dean v. Crane, 6 Mod. 309 \ and died after the bill became due, but before 

see 2 Ld. Rayin. 401.' payment, it was held that the adminis- 

(k) One of two executors having alone trator de bonis non of B. was entitled to 

proved the will, had received a debt due to recover. Catherwood y. Chabaud, 1 B. & 

the testator, which by his will was appro* C. 150. For it is now settled, contrary to 

priated to the'Vuyment of specific legacies the old cases, that an administrator may 
to his grandchildren, with Interest thereof; sue in his representative capacity, on a 
and afterwards permitted the money to be contract made with him as such. A count 

lent out to a third person, by whom it was for money paid by the plaintiff as execu- 

paid tp A . ; A. on being applied to by the trix, may be joined with a count for money 

executor, acknowledged that he had re- paid by the testator. Ord v. Fenwick , 

eeived the money, and that it belonged to 3 Bast, 104. So an executor may join a 

the testator’s grandchildren, but refused count, on promises to himself as executor, 

to pay it over to the executor. Held that with couots on promises to the testator, 

both executors might join in an action whenever the sum recovered will be as- 

brought to recover the money against A . sets in his hands* Pawley v. Newton, 2 

Held also, that it does not amount to a Marsh. 147 ; 6 Taunt. 458. He may join 

devastavit if an executor lends out, on pri- a count for money received to his use as 

vate security, money belonging to the tes- such, with counts on promises to the tes- 
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Where an executor sues on a promissory note, laying a promise to him 
self, the plea of non-assumpsit puts in issue the promise so laid, but not the 
making of the note (Z). 

An administrator to the effects of the husband may maintain an action 
against a second husband of the widow to obtain possession of premises 
rented by the deceased, without giving any notice to quit, although the 
defendant has for several years paid the rent to the landlord (m). The 
right of an executor is derived from the will, and he is in legal possession 
from the time of the death, even before probate granted (w), though the 
probate is the only legal evidence of his title. * 


tutor. Petrie v. Hannay , 3 T. R. 659. A 
count for goods sold by A., as administra- 
tor of B. to C. may be joined with an ac- 
count stated between C. and A . as admi- 
nistrator, whether the sale or the account 
be in the personal or representative cha- 
racter. Cowell v. Watts , 2 Smith, 41 0 ; 
6 East, 406. So an administrator may 
join a count on goods of the intestate, sold 
by him after the decease, with counts on 
promises to the intestate. Thompson v. 
Stent , 1 Taunt. 125. Counts on promises 
made to an intestate may be joined with 
counts on promissory notes given to the 
administrator since the death of the intes- 
tate, as administrator. Semble seens , if a 
bond or other higher security had been 
given, because the effect of such new and 
higher security would be an extinction of 
the simple contract debt. Counts on pro- 
mises made to an intestate may be joined 
with counts on promissory notes given to 
the administrator, as administrator, since 
the death of the intestate, because, when 
recovered, the amount would be assets. 
Judgment on that ground was affirmed 
in error. Bobinson v. Lyall , 7 Price, 
591. And in general, an executor,, suing 
as such, is not liable to costs where his 
demand, when recovered, will be assets. 
Thompson v. Stent, 1 Taunt. 322. In 
the above case of Catherwood v. Chabaud, 
it was held to be sufficient to make profert 
of the letters of administration de bonis 
non , Ibid, for they prove both administra- 
tions, Ibid. Administration de bo 7 iis non 
is essential to enable the administrator of 
an executor to sue a tenant for holding 
over in his own time, notwithstanding the 
tenant may have attorned to him. Tingrey 
v. Brown, 1 BfitP, 310. An administra- 
tor de bonis non cannot maintain an action 
to recover equitable assets in the hands of 
an agent to trustees, and a promise by 
sucli agent to pay is a mere nudum 
pactum. Clay v. Willis, 1 B & C. 164. 
An administrator who has made a wrong- 
ful payment (induced by misrepresenta- 
tion) out of the assets, may recover in 
his representative character. Clarke v. 
Hougham, 2 B. & C. 149. But counts on 
promises by a testator cannot be joined 
with counts which show a personal lia- 
bility. Bose v. Bolder, 1 11. 13. 108. 


Secus, where the count states an account 
stated by the defendant as executor, of 
monies due from him as such. Powell 
v. Graham , 7 Taunt. 580. And he is not 
personably liable on such a count to judg- 
ment de bonis propriis . Ibid. Secar v. 
Atkinson, 1 H. B. 102; Poioley v. New - 
ton , 6 Taunt. 453; Ellis v. Bowen, Forest, 
98. But a count for money had and re- 
ceived by the defendant as executor to the 
use of the plaintiff, cannot be joined with 
a count on an account stated by the de- 
fendant as executor. Jennings v. New-' 
man, 4 T. R. 347 ; Ashley v. Ashley, 7 B. 
& C. 444. An administrator de bonis non 
may, under equity of the stat. 17 Car. 2, 
c. 8, sue on a promise to the former repre- 
sentative. Hirst v. Smith, 7 T. R. 182. 
The executor residing- abroad, administra- 
tion was granted to M., his attorney, with 
the will annexed, for the benefit of the 
executor ; held, that upon the death of the 
executor the grant to M. was at an end, 
and that administration de bonis non, 
subsequently granted to the plaintiff, was 
good ; but that he could not recover upon 
a count stating the promise to have been 
made to the executor. Sewercrop v. Day. 
3 N. & P. 670. 

(Z) Timms v. Platt, 2M.&W. 720. 

(m) Doe v. Bradbury , 2 D. & R. 706. 
The administrator of the husband who sur- 
vived his wife and died without taking out 
administration of her effects, cannot recover 
her choses in action ; for that purpose ad- 
ministration must be taken out to the wife. 
Betts v. Kimpton , 2 B . & Ad. ^273. 

(n) Smith v. Mills, 1 T. R. 480. The 
property vests in an executor from the time 
of the death; in an administrator from 
the time of the grant of the letters of ad- 
ministration ; and therefore where A . took 
out letters of administration under a will, 
by which he was appointed executor, and 
after notice of a subsequent will sold the 
goods of the testator; held, that the right- 
ful executor, iu an action of trover, was 
entitled to recover the fall value of the 
goods sold ; and that A. was not entitled, 
in mitigation of damages, to show that he 
had administered the assets to that amount. 
Woolley v. Clark, 5 B. & A. 744. 
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* 

An administrator of one who held as tenant from year to year holds as 
his testator did, and may recover on his own demise in ejectment (0). 

In general an executor or administrator may recover in respect of any 
breach of contract by which an injury has been done to the estate of the 
testator or intestate, although the latter might at his election have sued in 
contract or in tort. He may maintain an action against an attorney for 
negligence in transacting the business of the deceased (p ) ; or against a 
coach proprietor on a contract for safe conveyance, in respect of an injury 
to the person, occasioned by negligence in driving (5). 

The administrator of a mortgagee of colliery may maintain trover for 
coals raised after he had taken out administration, although he had not and 
the mortgagor had not taken possession (r). 

A creditor cannot defend an action by the legal representative by a deli- 
very made by an executor de son tort ( s ). 

If a stranger receive rent due to the testator in his lifetime, and after- 
wards, by desire of the tenant in possession, pays the demand of ground- 
rent, due at the same time, for the same premises, he may deduct such pay- 
ment, in an action by the executor, for the rent ; but not a payment of 
ground-rent, arising after the death of the testator (t). 

If an executor or an administrator unnecessarily declare as such, it is 
mere surplusage, and no profert or proof is necessary ( u ). 

II. Upon the plea of ne unques executor (x), which must be specially 
pleaded if the defendant mean to deny that he is such (y), the plaintiff 
must prove the affirmative. Direct evidence is by the probate, or letters of 
administration, but as these can seldom be in the power of the plaintiff, 


( 0 ) Doe v. Porter , 3 T. R. 13. And see 
P. v. Inhabitants of Stone, 6 T. B. 295 ; 
1 C, M. & R. 834. 

(p) Knights v. Quarles , 2 B. & B. 102. 
He may sue for holding over contrary to 
stat, 4 Geo. 2, c. 28. Tingrey v. Brown , 
1 B. & P. 310. But he cannot sue for 
a breach, since the death, of a covenant 
for further assurance of an estate in fee 
made with testator, unless in respect of 
an injury which has thereby accrued to 
the personal estate. Ktngdon v. Nottle , 
1 M. & S. 355. A personal representative 
cannot sue for the breach of a promise of 
marriage made with the deceased, unless 
perhaps in respect of some loss which the 
personal estate has thereby sustained. 
Chamberlain v. Williamson , 2 M. & 8. 
408. An executor cannot, under the equity 
of the statute de bonis asportatis , have 
trespass for cutting down trees in the tes- 
tator’s lifetime. Williams v. Breedon, 

1 B. & P. 329. Nor can an executor sue 
under stat. 9 Anne, c. 14, for money lost 
by his testator at play. Brandon v. Pate , 

2 H. B. 311. 

(q) Ibid. 

(r) Fraser v. Sioansea Canal Comp., 
1 A. & E. 354. 

(s) Mount ford v. Gibson , 4 East, 441. 

Ct) Wilkinson v. Cawood , 3 Anst. 905. 

(u) Crawford v. Whitt al, Doug. 4. 

(a?) An executor is usually liable per- 
sonally on contracts which lie himself 
makes, though they are made in his repre- 
sentative capacity. A bond by an execu* 


tor, by which he, as executor, binds him- 
self, his heirs, &c. makes him personally 
liable ; so that he cannot plead plend ad - 
ministravit , when sued thereon. Barry 
v. Bush, 1 T. It. 091. So if executors 
make a promissory note, by which they, 
as executors, jointly and severally, pro- 
mise to pay on demand. Childs v. Monins , 
2 B. & B. 460. So an executor of a de- 
ceased partner who continues the trade, 
though for the benefit of the infant chil- 
dren, is liable personally as a partner. 
Wight man v. Townroe, 1 M. Sc S. 412. A 
testator directs that his business shall be 
carried on by E. P. The executors per- 
mit B . P. to get in the outstanding debts. 
There being no such direction in the will, 
the executors are liable. Pistor v. Dun- 
bar, 1 Anst. 107. As to their liability to 
funeral expenses, see 3 Y. & J. 25. 

(y) And therefore under the plea of 
plene administravit , the defendant cannot 
show that he acted merely as agent to the 
executor. B. N. P. 143. The effects of 
an intestate having vested in the king by 
a forfeiture for felony, if the ordinary grant 
letters of administration to A. in conse- 
quence of a warrant from the king, and 
they: run in the usual form, viz. "To pay 
debts, See.” though with this additional 
clause, — “ For the use and benefit of his 
Majesty — A . may be sued by the intes- 
tate’s creditors, and shall not be permitted 
to impeach the validity of the letters of 
administration. Megit v. Johnson, Doug. 
542. 


» 
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« 

Ke unques notice should be given to the defendant to produce them. It ihurft be pre- 
executor. sumed that the document, if it exist, is in the defendants possession, and 
therefore it seems that the ordinary proof of possession, as preparatory to 
the admission of parol evidence, is here unnecessary. 

It has already been seen that an examined copy of the act-book, stating 
that letters of administration were granted to the defendant, are proof that 
she is administratrix, although no notice has been given to produce the 
letters of administration (x). So it seems that the original will, produced 
by an officer of the ecclesiastical court, bearing the seal of the court, and 
indorsed as the instrument on which probate was granted, with the value 
of the effects sworn to, and on which probate was obtained, is original evi- 
dence to prove the probate (a). 

Executor The most usual proof that a party is ekecutor, arises from his acts of 
de son tort, intermeddling with the property of the deceased, which in law constitutes 
him executor de son tort . 

What acts will make a man executor de son tort is a question of law, but 
it is for the jury to say whether the facts are sufficiently proved (5) ; but 
it is said that slight circumstances of intermeddling are, in point of law, 
sufficient for the purpose (e), such as the receiving money of the testator's 
after his death, although it was received according to an order in his life- 
time ( d ). 

Where a creditor took a bill of sale of the debtor's goods, and allowed 
them to remain in his possession, and after the death of the debtor took 
possession of the goods and sold them, it was held that he thereby made 
himself executor de son tort , since the continuance of the debtor's posses- 
sion was inconsistent with the deed, which was therefore fraudulent against 
creditors (e). But the interfering for purposes of decency, charity, or kind- 
ness, as in ordering the funeral of the deceased, paying his debts or lega- 
cies out of the party's own pocket, or taking an inventory of his effects, is 
not such an intrusion as will render the party liable (f). An executor who 
has not proved the will, does not make himself liable by assisting a co- 
executor who has proved (g). 

Answer. The defendant may prove in answer that he acted under the authority of 

(x) Vol. I. tit. Judgment. — Probate. evidence to prove the fact; Com. Dig. Adm. 

Davis v, Williams, 13 East, 231. And C. 1. 
see JElden v. Keddell , 8 East, 187. See (d) 2 T. R. 597. 
also B. v. Barnes , 1 St&rkie’s C. 243, and ( e ) Edwards v. Harben , 2 T. R. 597. 

Gorton v. Dyson, 1 B. & B. 219. In the (/) 3 Bac. Ab. tit. Eexecutor, 21. 

latter case, it seems that the original will Denman v. Hampton , K < B. Sitt. after 
was Indorsed. T. T. 1830. So in locking up the goods of 

(a) Gorton v. f)yson, 1 B. & B. &19. the deceased, directing the funeral, feeding 

And see the observations of Bichardson, J. his cattle, providing necessaries for his cbil- 
Ibid. 221. dren ; Will, on Ex. P. 1, B. 3, C. 5. Proof 

(b) Padgett v. Priest, 2 T. R. 97. The that the defendant, being the widow of the 

authority of a servant, employed in selling deceased, a hair-dresser, continued to live 
his master's property, is determined by the in the house, and opened the shop, the en- 
death of the master. By continuing the trance to the house, but there was no evi- 
sale, therefore, he becomes executor de son dence of any sale of goods by her, or of 
tort . Ibid. doing more than giving the note, and of 

(c) Edwards v. Harben, 2 T.k 597. having the goods valued, preparatory to 
In one case the merely taking a book, and taking out administration; held that these 
in another a bedstead, was held to be snffi- were not acts sufficient to constitute her 
cient; Noy, 69. The entering on a lease executrix de son tort. Serle v. Water- 
for years, Bac. Ab. Exors. B. 3 ; or plead- worth, 4 Mees. Sc W. 9 ; and 8 Dowl. 684 ; 
ing any other plea than that of ne unques bnt judgment reversed on error, 4 Mees. k 
executor, lb. ; or the suing for, receiving or W. 795. 

releasing debts due to the estate, will be (g) 2 Cox's C. C. 274. 
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• 

the rightful administrator (ft), or as agent to an executor, who, though he Answer, 
never proved the will, yet acted as such (t), or that he had a claim upon the 
goods olf the deceased (A). 

Where A . and B. are the executors of C., and on the death of A., D. his 
executor, possesses himself of the effects of £7., it seems that he is not liable 
as the executor of £7. (Z). An executor de son tort cannot discharge himself 
from an action by the creditor by delivering over the effects in his posses- 
sion to the rightful owner after action brought (m). The plaintiff on issue 
taken on this plea may have a verdict against the real executors, on counts 
alleging promises by the testator (n). 

2. Upon issue on the plea of plent administravit , it lies on the plaintiff to Plene ad- 
prove affirmatively that the defendant had assets (o). On this issue no Hunistra- 
evidence can be given of assets after the writ sued out (p). And if assets Vlt * 
have in fact accrued since the issuing the writ, the plaintiff may, it seems, 
reply the fact (g). 

In proof of assets the plaintiff may give in evidence the inventory of the Proof of 
personal estate of the deceased, delivered by the defendant in the eccle- assets. * 
siastical court ; but a copy of the inventory is not admissible, unless it be 
signed by the defendant, although it has been signed by the appraisers (r) ; 
and he may show that the goods have been undervalued (s). A leasehold 
estate is assets to the value of the term (f). Evidence of such an inventory 
is sufficient to throw it on the executor, to show how he has disposed of the 
goods and money specified in the inventory (u ). , But if it be primd facie 
evidence of effects or assets with which the executor is acquainted, it is 


(A) Peake's C. 86; Cro. Eliz. 472. 

(i) Cottle v. Aldrich, 4 M. & 8. 175. 

A. , B. and C. are appointed executors, of 
whom C . alone proves the will. C. makes 
D. jointly with B. his agent in the admi- 
nistration, who accordingly administers 
during C.’ s lifetime under his authority. 

C . dies, leaving A . and B. surviving. D. 
continues to administer, consulting with 

B . from time to time, and acting under his 
advice. Held, that D . was chargeable as 
executor de son tort for the intermeddling 
since C.’s death. Had B . acted as executor, 

D. would not have been so chargeable; 
but this he did not, since the advice he 
gave was not an acting as executor. Ibid . 
Living in the house and carrying on the 
trade of deceased (a victualler), is sufficient 
intermeddling to make a defendant executor 
de son tort , and as such liable de bonis 
propriis ; notwithstanding his wife proved 
the will after the action was commenced. 
Hooper v. Summer sett, Wightw. 16. 

(A) One who takes possession under a 
fair claim of light, is not chargeable as 
executor de son tort . Femings v. Jarratt , 

1 Esp.C. 635. 

(Z) Hall v. J Elliott, Peaked C. 86 ; but 
see 5 Co. 33. 

(m) Curtis v. Vernon , 3 T. R. 587; 

2 H. B. 18. Secus , semJble , if he deliver the 
goods to the rightful executor before action 
brought. Ibid . Padgett v. Priest 9 2 T. R. 
97. 

(n) Griffiths v. Franklin , M. &c M. 140. 


He cannot recover on counts on promises 
by all as executors. Ib . Qu, Whether 
there can be an executor de son tort where 
there is a lawful executor. Hall v. Elliott , 
Peake's C. 87. Bead f s Case, 5 Co. 34. 

(o) The produce of the sale of the good- 
will of a house held for some time by the 
administratrix as tenant at will, is assets. 
Worral v. Hand, Peake’s C. 74. Bee Jury 
v. Woodhouse, Barnes, 333. 

(p) Per Ld. Kenyon, C. J., in Mara v. 
Quin, 6 T. R. 10. 

( q ) Per Ashurst, J., Mara v. Quin, 
6T. R. 11. 

(r) B. N. P. 140. Welboume v. Dews- 
bury, per Eyre, C« J. H. 12 Qeo. 1. 

(s) B. N. P. 140. 

(£) Ibid. And where the plaintiff, in 
on action against the administratrix, held 
a lease In Ids hands, upon which he bad a 
lien, it was held that the lease was to be 
considered as assets in the hand of the ad- 
ministrator, who had power to redeem it. 
Vincent v. Sharp, 2 Starkie's C. 507. 
And assets in Ireland are assets here. 
Ibid. ; and 1 Barnes, 240. 

(u) Ayliff v.’Ayliff, B. If. P. 142. Giles 
v. Dyson , 1 Starkie’s C. 32. In an action 
against several executors who all proved, 
and pleaded plene adm., it was held that 
two only having signed the inventory, it 
could not be taken as evidence against the 
third, who was therefore entitled to a ver- 
dict. Parsons v. Hancock , 1 Mood. & M. 

C. 330. 
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. Proof of rebutted by ebowiug that no effects actually came to his bands (x). Proof 

assets that articles of furniture were bought by the deceased and seen in his house 

shortly before hi* death, is evidence of assets (y). * 

It has been held, that if the defendant in his inventory does not distin- 
guish between sperate and desperate debts, it is prim# facie evidence to 
charge the defendant with all which are not actually stated to be despe- 
rate (*) ; but in a later case Lord Ellenborough required further and rea- 
sonable evidence to be given, in order to show that the debts had actually 
been received by the defendant (a). In principle, it seems to be rather 
unreasonable to construe an admission that a* debt is due, and that it is 
not desperate, into an acknowledgment that it has been received, unless 
there be some ground for suspecting fraud ; and the onus of proof, it is to be 
recollected, lies on the plaintiff. At all events the defendant may rebut 
the presumption by proving a demand of the debt, and a refusal to pay 
it (5), even in the case of sperate debts. If an executor submit to arbitra- 
tion, agreeing to pay what shall be awarded, he admits that he has 
assets (c) ; but a mere submission to arbitration is not an admission of 
assets ( d ) ; neither does the payment of interest on a bond amount to such 
an admission ; fur it is unreasonable to conclude, from his having enough 
to pay the interest, that he has also enough to satisfy the principal (e). So, 
proof that an administrator admitted that the debt was just, and should be 
paid as soon as he could pay it, is not evidence to charge the defendant 
with assets, for he could not be understood to pledge himself to commit a 
devastavit , by paying that debt before others of a higher nature ( f ). But 
where an executor on being applied to for payment referred the creditor to 
A . B . for information as to assets, it was held that the admission of assets 
by A . B . was equivalent to an admission by the defendant (g). If the exe- 
cutor compound with creditors, and in a suit by one plead plene adminis- 
travitj such composition will be evidence against him of assets (A). Proof 


(a:) Steam v. Mills , 4 B. & Ad. 657. 
And the case of Foster v. J Blacklock was 
not assented to. 

( y ) Mann v. Long, 3 Ad. 6c Ell. 690. 
There Pattison, J., intimated that he dis- 
sented from the opinion expressed by Lord 
Tenterden im Foster v. Blacklock . 

( z ) B. N. P. 140. Smith v. Davis , M. 
10 Geo. 2. Per Hardw. C. J., Shelley* s 
Case , Salk. 290. Per Holt, C. J., Went. 
Off Ex. 160. 

(a) Giles v. Dyson , 1 St&rkie's C. 32. 
And in a subsequent case, Parke, B., said, 
that he assented to Lord Ellenborough’s 
doctrine. 

(b) Shelley’s Case , Salk. 296, and B. 
N. P.240, 

(e) Barry v. Bush, IT. H, 691. The 
question as to assets is concluded against 
the executor, by the arbitrator directing 
him to pay the sum awarded. Worthing- 
ton v. Barlow , 7 T. R. 453. Debt against 
an executrix on an award on her own sub- 
mission; plea, first, plene administravit ; 
secondly, that no evidence was offered be- 
fore the arbitrator of her having assets at 
any time before the making of the award. 


Held on demurrer, that the action of debt 
Iks against the representatn e on an un- 
dertaking originating with him ; secondly , 
that by submitting to the reference with, 
out protesting that she had no assets, she 
could not afterwards be permitted to say 
so : submitting to a final settlement could 
only be by paying what should be found to 
be due. Riddell v. Sutton , 5 Bing. 200 , 
and 2 M. & P. 245. 

(d) Pearson v. Henry, 5 T. R. 6. And 
a promise by the administrator to pay the 
debt of the intestate where there are no 
assets, is nudum pactum. Per Buller, 
Ibid. 

(e) Cleverly v. Brett , 5 T. R. 8, in n. 
fiat see the Corporation of Clergymen’s 
Sans v. Sxoainson , 1 Ves. 75. 

(/) Hindesly v. Russel , 12 East, 232. 
An undertaking by fen executor, on ac- 
cepting a bill for a demand on the estate, 
to pay on * receipt of sufficient effects, 
means effects received after demands enti- 
tled to priority are satisfied. Bowerbank 
v. Monteiro , 4 Taunt. 844. 

(g) Williams v. Innes, 1 Camp. 364. 

(A) B. N. P. 145. Per Holt,C. J. 
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of the stamp on the probate is Omissible evidence of assets (I). But it is 
doubtful whether it be sufficient evidence as to the amount of assets (ft). 

After proof of assets in the hands of the defendant, it is incumbent on 
him to discharge himself by the proof of the due administration of such assets, 
which he may do under this issue (7). He may prove the existence and pay- 
ment of debts of as high a degree, or of debts of inferior degree, without 
notice (m); but he cannot under this issue give in evidence the payment 
even of judgment debts made subsequently to the purchase of the writ; for 
the question is, whether the defendant had fu ly administered at the time 
when the action ( n ) was commenced. If the plaintiff reply specially, that 
he sued out his original on a particular day, and that the defendant had then 
assets, and the defendant rejoin that he had no assets then, he thereby 
admits the day of suing out the original as alleged by the plaintiff; but if 
the plaintiff in his replication alleged assets at the time of exhibiting the bill 
on a day specified under a videlicet, and conclude to the country, then, 
although that day be the first day of the terra, the defendant may show that 
the bill was exhibited afterwards, for he could not in the latter case, as in 
the former, put the time in issue by liis rejoinder (o), and the day mentioned 
in the replication is not material. By this plea the defendant alleges that 
he has administered the effects of the deceased, paying liis debts according 
to the course and order which the law prescribes (p). He must prove the 


(i) Foster v. Blaheloch, 5 B. & C 328 , 
8 D. & It. 48. But It is evidence only* of 
the smallest amount which the stamp 
would cover. Curtis v. Hunt , 1 C. & P. 
180. S P. Duncan v. Hampton, Sit. after 
T. T. 1830. And seethe Appendix. 

( k ) Mann v. Lang , 3 Ad. & Ell. 699. 
Steam v. Mills , 4 B. 5c Ad. 667. 

(/) He is liable to the amount only of 
assets in his hands. Hairisonv. Beech's, 
8 T. R. 088. On a plea of judgment reco- 
vered, and plenH administ? avit piaster, 
and replication of assets ultra, if assets are 
proved In the defendant’s hands, he may 
give evidence of the payment of other debts 
with those assets previous to the action 
brought. Smedley v. HiU , 2 Blk. 1105. 

(m) B. N. P. 143; 2 Show. 81 ; 1 Raym. 
745. Even debts on simple contract may 
be paid before specialties, unless timely 
notice be given. Sawyer v. Mercer , 1 T. R. 
690; 1 Mod. 174; 3 Mod. 115. Shetel - 
worth v. Neville , 1 T. R. 454. 

(n) Anon . Salk. 153. Such payment 
should be pleaded. Ibid . Dyer, 32, a. 
Where the issue was whether there were 
assets in the hands of the defendant on the 
day when the writ was sued, and it ap- 
peared that he received money on that day, 
but paid it over by order of the court on 
the same day, before the writ was sued out, 
it was held to he insufficient, and the jury 
found assets; but the defendant might have 
protected himself by pleading thefaet spe- 
cially. Preston v. Hall, Clay, o0 ; Vin. 
Ab. Ev. P. b. pi. 3. 

(o) B. N. P.144. Corbett’s Case, l Leon. 
812. These decisions were previous to the 
alterations as to process. 

( p ) See 2 Bl. Comm. 511. According to 
VOL. II. 


the rule of priority be must pay, 1st, all 
funeral charges and tlie expenses of prov- 
ing the will, and the like , and none but 
necessary expenses of a funeral are allowed 
against creditors, nor usually more than 5/. 
See B. N. P. 143. In an action against an 
executor of a party who had been a captain 
in the army, issue taken upon the plea of 
pfene adnu, the judge had allowed 79 L 
fbr funeial expenses, and the plaintiff being 
nonsuited, the Court thinking it too large 
a sum, directed a new trial, unless the de- 
fendant would permit the plaintiff to enter 
up judgment for such sum as, after allow- 
ing 20 /. for tiie funeral expenses and the 
probate duty, wou Id remain in the defen- 
dant’s hands. Hancock v. Podrnore, 1 B. 
& Ad. 260 , and see Stag v. Punter, 3 A tk. 
119. It seems that the experses of prov- 
ing the will are to be allowed under this 
pica, although not actually paid, the exe- 
cutor being personally liable to them. 2 
Starkie’s C. 528. 2dly. Debts due to the 
king on record or by specialty. 3dly. Debts 
which by partlenlur statutes are to be pre- 
ferred to all others, as for poor’s rates, 
4thly. Debts of record as for judgments (if 
docketed according to the stat. 4 & 5 Will. 
Sc Mary, c. 20) but otherwise not. See 
Hickey v. Hayter, 6 T. R. 384. Steele v. 
Borke, 1 B. & P. 307. 5thly. Debts due 
on special contracts, as for rent ; Thomp- 
son v. Thompson, 9 Price, 464 ; or on bonds, 
covenants, and the like, under seal. Lastly, 
debts on simple contracts ; vis. notes un- 
sealed, and verbal promises ; and amongst 
these simple contracts, servants 9 wages have 
by some been preferred to any otheri 2 
Comm. 511. An executor de son tort is 
entitled to avail himself of payments duly 
60 +- 
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existence of the debt, as well as the payment, and for that purpose the cre- 
ditor himself to whom the debt has been paid is a competent witness (y). 
Where the payments have been made upon the testator’s bonds, they should 
be produced and proved in the usual way, by means of the attesting wit- 
nesses ; and though upon payment they have been destroyed, evidence 
cannot be received of their existence, except by means of the attesting 
witnesses (r). 

Where tne action is on a specialty, he must prove that he paid the debts 
on bonds or other specialties sealed and delivered; but where the present 
action is on a debt by simple contract, he may prove the payment of a debt, 
without proof of the bond by which it is secured ; for although there was no 
bond it was still a good payment in the course of administration (s). A debt 
for rent arrere is equivalent to a debt by specialty (f). A judgment against 
the testator, not docketed, is to be considered as a debt on simple contract 
only, and therefore the defendant, under this plea to an action of debt on a 
judgment against the testator, may give in evidence the payment of bond 
debts (w). An administrator may prove payment of a simple contract debt 
without notice of the specialty debt on which the action is founded (a). 
On issue on a plea of plenh administravit before notice, it was held that the 
defendant having invested the residue of the funds in his own name, although 
for the benefit of the legatees, to whom he had paid the dividends for many 
years, was still liable as for assets in hand (y). It is no defence to an action 
on a bond, that the defendant paid the money over to a co-execntor, in order 
to satisfy the bond, and that he applied the money to the satisfaction of his 


made in the course of administration. The 
reasonable expenses only of the funeral 
ill be allowed. Edwards v. Edwards, 

2 C. & M 012. If unreasonable, the ad- 
mi» istrator will be liable, even although 
he sanction them before taking out letters 
of administration. Lucy v. 1 Voiron d, 0 
lling N. C. 841. lie will bo liable to 
reasonable expenses although lie did not 
order the funeral, if credit were not given to 
another. Brice v . Wilson, 3 IN . 6c M. 5 1 2. 

( q ) B. N. 1*. 143. Kingston v. Grey , 

1 Lit. Raym. 745 ; 1 Show. HI* In Cam- 
pion v. Bentley, 1 Esp. C. 343, it is said, 

that on issue joined on n replication of per 

f randan to a plea of judgment recovered, 
the eonusee is not competent to prove that 
it was obtained bond fide ; sed quaere. 

(r) Gillies v. Smithers, 2 Starkie’s C. 
628. But where the Buit is on a simple 
contract, and the defeudanrrelies on the 
payment of bonds of the deceased, it is (as 
is said) sufficient to prove payment, for 
although they be not bonds, it is a good 
administration. See B. N. P. 143. Interest* 
on a bond incurred by the laches of the 
executor will not be allowed. Saunderson 
v. Nichol, 1 Show. 81. 

( 4 ) B. N. P. 143, cites Kingston v. Grey , 

1 Ld. Raym. 746* In that case it docs i.ot 
appear whether the action was on a bond 
or simple contract, but probably the latter ; 
and from the terms of the short report of 
this case, it seems that the creditor proved 
the debt. 


(t) Bac. Ah. Ev. L. Roll. Ah. 027. Off. 
of Ex. 145. The executor is liable in clt bt 
mid detinet where land demised to his tes- 
tator is of the value gf the rent, and pi 0 
when of less value. It ubery Ste- 
vens, 4 B. & Ad. 241 ; and see the rul°, 
Pollexfen’s Hep. 102. A representatn c 
cannot get rid of a liability to rent without 
assent, as he might assign to a beggar. Per 
Wood, B. Ihompson v. Thompson, 1) Pi ice, 
471. And the administrator may retain 
for a half year’s rent, during which the Li- 
testate died, Ibid . And such relit is equal 
to a specialty debt, Ibid . A chattel interest 
vests in the representative, in the same 

manner as in the testator. Doe v. Porter , 
3 T. R. 13. He cannot wui\ e for the ti rm ; 
lie must waive in toto or not at all. iiiZ- 
linghurst v. Spearman, 1 Salk. 297. A 11 

administrator who has occupied the pre- 
mises, cannot plead to an action of cove- 
nant for non-repair and not paying rent 
and taxes, that the premises yield no profit, 
Freman v. Morison , 1 Bing. N. C. 89. 

(m) Hickey v. Hay ter, 0 T. R. 384; 
Steele v. Rooke , 1 B. & P. 307 ; 2 Saund. 
7, n.; Tidd. 919, 3d edit. 

(x) Com. Dig. Administration, C. 2d 
edit. byJCyd ; 2 Cro. 535 ; 3 Lev. 116; 3 
Mod. 1 ft ; 1T.R. 690. Supra , 323 (a). 

(y) Smith v. Bay, 2 M Sc W. 684 ; and 
qu. whether such payment before notice 
could be proved. 
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own simple contract debts (z). He may give in evidence a retainer for bis 
own debt of equal degree (a); that the intestate before marriage with the 
defendant, gave a bond to J • S. conditioned to leave the defendant 6001 , 
and that she retained to satisfy the obligation (b ) ; that he has paid debts 
out of his own money, to the amount of the assets (c) ; that he has redeemed 
part of the testator’s goods, which had been pawned to their full value, 
with his own money, and has paid the value of the residue in discharge of 
his debts (<?). So he may show that he has retained money to pay the ex- 
penses of administration, to which he has made himself liable, although the 
money has not been actually paid (e). 

An executor de son tort (f) is not entitled to retain for his own debt, 
though of higher degree, even although the rightful executor (after action 
brought) consent to the retainer (j); hut if, under this plea, he give in evi- 
dence a retainer, the plaintiff cannot object, that as executor de son tort he 
cannot retain, without showing the will, and who are rightful executors(A). 
He may, after action brought by a simple-contract creditor, pay a specialty 
debt, and plead the payment of that debt in bar of action (£). An executor 
may also, it seems, give in evidence the payment of the residuary effects to 
the legatee, after the expiration of a year from the testator's death, without 
notice of the plaintiffs demand ( k ) ; so he may show that he was hut executor 
durante minore estate, and that he paid particular debts and legacies, and 
delivered over the residue of the testator’s personal estate to the infant when 
he came of age (Z); for his power then ceases, and the now executor is liable 
to all actions (m). But he will he liable for as much us he has wasted (w)> 
to creditors, it seems, as well as to the new executor. 

Under a plea simply of no assets, the defendant must still shew payment 
in due course of administration (o). 

The plea of plenk administravit admits the debt, but not the amount of it, 
and therefore, unless the action be of debt for a sum certain, the plaintiff 
must prove his debt, and the amount of liis damages (p). 


( 2 ) Cross v. Smith , 7. East, 246. 

(a) Plu/ner y. M archant, 3 Burr. 1380. 
It is a general rule, that wherever the ex- 
ecutor might have sued for the debt, or 
might have paid it, he may retain for it. 
And see Pond v. Green , Brownl. 75 ; Bro. 
Ex. 18* On the plea by an administrator 
of a retainer, it is suflicient to show a legal 
contract and liability. Harry v. Jones , 4 
Price 89. One of two executors may retain 
for his own debt out of a balance due from 
both to the estate. Kent V. Pickering , 2 
Keene, 1 . 

(/>) She is entitled to retain out of the 
personal assets so much as is equal to the 
damages which she has sustained by breach 
of the covenant. Loane v. Casey , execu- 
trix, 2 B1.965; B. N. P. 140-1 / 3 Burr. 
1380. But where the husband covenanted 
to pay the wife an annuity of 20 1, 9 or that 
his heirs, executors, See. should pay the sum 
of 400 1. to the trustees , to remain vested 
in them; it was held, that the widow, 
being administratrix, could not retain the 
400 1 . Thompson v. Thompson , 9 Price, 
464. A. having lent money to P . ou a 
bond, takes out administration de bonis 
non , he may retain for the bond debt. 
Wcekes v. Gore, 3 P. Wins. 184 ; and after 


his death it will be presumed that he elected 
to pay liis own debt first. 

(c) B. N. B. 140. Co. Litt. 123. 

(d) Ibid . 

( e ) Gillies v. Smithers, 2 Starkie’s C. 
528 ; Cor. Abbott, L. C. J. 

(/) But if an executor de eon fort take 

out administration, his previous acts are 
good by relation. Ho. 12G. Com. Dig. Ad- 
ministration, C. 3. 

(g) Curtis v. Vernon , 3 T. H. 587 ; 2 
H. B. 18. 

(h) B. IV . FW43. But see Peake’s Ev. 
349, 3 ed. 

(l) Oxen den, gent., one, §*c. v. Clapp , 
executrix , 2 B. 6c Ad. 309. 

(A) 1 Esp. C. 276. (?or. Ld. Kenyon, 

C. J. The payment of legacies six 
months after probate does not discharge 
the executor’s liability on a covenant, 
although he paid them without notice, 
'Davis v. Blackwell , 9 Bing. 5. 

(0 1 Mod. 174. He should produce the 
letters of administration. 

(m) Ibid . 

(n) Ibid . And 6 Co. Pachhartfs case ; 
and Latch. 160. But see 1 Mod. 175. 

( 0 ) Reeves v. Ward , 2 Bing. N. C. 235. 

(p) Salk. 296 ; B. N. P. 140. 

(i G 2 
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c ' 

On issue taken on the plea of plene administravit prater *, the defendant 
may prove payment of debts before action brought, as well as under the 
general plea 

An executor cannot, under the \}\en of plenh administravit , give in evidence 
the existence of outstanding debts of a higher nature, without pleading 
them (r). 

3. Where the day of payment on a bond is past, although the defendant 
sets out the condition in his plea, he will thereby cover assets to the amount 
of the penalty, unless the plaintiff reply per fraudem ; and on issue joined 
on such replication, proof that the obligee would have taken less than the 
penalty, and not exceeding the sum which the executor had to pay, will be 
evidence of fraud (a). ' 

Upon a replication per fraudem to a plea of judgment recovered, evidence 
that the creditor would have taken less than the sum, is evidence of fraud, 
unless the executor show that he had not assets to pay that amount (*)• 
Evidence in such case, that the judgment was confessed for more than the 
true debt, is strong, but not conclusive, evidence of fraud, and the defendant 
may show in answer that the judgment was entered for more than was due 
by mistake, and that the facf was known to the plaintiff before action 
brought (m). If several judgments be pleaded, and anyone be proved to be 
false and fraudulent, the plaintiff will succeed as to all (v). 

Where the defendant pleads a judgment for 100 L, and goods to the amount 
of 5/. only, the substance of the issue is that the defendant has no more than 
will satisfy the judgment ( w ). 

He may show that payments relied on were out of trust funds, no part of 
assets (x). 

It will be presumed that an obligation entered into by the testator is 


(?) Smedley v. Hill , Bl. 1105. 

(r) B.N. 1\ 141. 

(a) 1 Saund. 334 (n) ; B. N. P. 141. If 
issue be taken on the existence of the bonds, 
the defendant must, prove them, and if he 
fail as to one he will fail as to all. Salk. 
312. 

(t) Salk. 312; B. N. P. 142. If a judg- 
ment, confessed by an executor, for more 
than the sum due, Is pleaded, the plaintiff 
may either reply, showing specially what 
sum is due, &c. or per fraudim generally ; 
if the latter, and the issue thereon is found 
for the defendant, he is entitled to a general 
judgment. Pease v. Naylor , 5 T. R. 80. 
The plaintiff ought to reply the sums really 
due. Ib. An executor may plead as an 
outstanding debt, the penalty of a bond of 
indemnity given by the testator to the 
obligee, who is surety for him in another 
bond, both of which were forfeited in his 
lifetime, and still unpaid, though the surety 
has not yet been damnified. And an aver- 
ment that the bond was forfeited in the 
testator’s lifetime, not showing how, is suf- 
ficient. Cox v. Joseph , 5 T. R. 307. Where 
to a declaration on the testator’s covenant, 
after pleas of plend adm . and retainer for 
a simple contract, the cxeeutor at the assizes 
pleaded puis darrein cant . a judgment re- 


covered on a bond u after the last continu- 
ance” (the last day of Trin. term), to wit, 
on 2d Aug. u as of the Trinity term pre- 
ceding,” to which the plaintiff replied, that 
the defendants had notice of the bond before 
the commencement of the action; held 
that the replication was bad on demurrer, 
and that the plea was properly pleaded, for 
although the judgment was alleged to have 
been recovered of the term, which by fiction 
of law, therefore, related back to the first 
day of the term, and so was strictly before 
the last contitiuance ; yet the defendants 
might be permitted by averment to Bhow, 
that in fact the judgment was recovered 
after that continuance, in order that they 
might not be deprived of the privilege al- 
lowed by law. Lyttleton v. Cross % 8 B. 
& Cr. 317; and 5 D. & R. 165. A judgment 
cannot be pleaded for the benefit, not of 
the individual, but for the general benefit 
of creditors . Qorst v. Hutton , York Sum. 
Ass. 1834. 

(u) Pease v. Naylor, 5T. H 80. 

(v) Salk. 812; B.N. P.142. See Cham- 
berlaine v. Pickering, 1 Freem. 28 ; Gil- 
bert v. Dee, Ib. 537. 

(u>) Moore v. Andrews, Hob. 133; 1 
Saund. 333, (n). 

(x) Marti on v. Downes, 1 A. & E. 39. 
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founded on- a just debt, unless the contrary be averred in pleading, and issue 
taken upon it(y). 

Upon the plea of a retainer and judgment recovered, it is sufficient for 
the plaintiff to falsify either claim ( [z ). 

A letter written by a creditor to an executor intimating the intention of 
the creditor to charge the executor personally and not as executor, does not 
preclude the creditor from objecting to the course of administration (a). 

The proof of the cause of action is usually the same as it would have been Cause of 
against the testator or intestate himself (5). action. 

4thly. If an executor suffer judgment by default, or judgment be given Debt suff- 
against him on a demurrer to the declaration ; or if he plead payment of a gesting a 
bond, and omit to plead plenhadministrav it, orplenh administravit prater, itvriW devastavit, 
operate as an admission of assets in an action against him on the judgment, 
suggesting a devastavit (c) ; for it is an universal principle of law, that if a 
party do not avail himself of the opportunity of pleading matter in bar to 
the original action, he cannot afterwards plead it in another action founded 
upon it, or in a scire facias (d). And, therefore, in an action against an 
executor on a judgment suggesting a devastavit , on issue taken on the plea 
of non devastavit , it is sufficient to prove the judgment, and the return of 
nulla bona to the fieri facia s (e). 

Whether the defendant plead non devastavit to a scire fieri inquiry, or nil 
debet , or not guilty, or non devastavit to an action of debt against him, sug- 


(?/) Cro. Jac. 35; B. N. P. 142. A . 
being indebted in his Individual capacity 
to a house in trade, of which lie himself 
was a partner, in a sum of money, the 
amount of which could not be exactly ascer- 
tained, covenants to pay the firm all bis 
then debts, and such other debts as should 
subsequently accrue. A. dies without 
having satisfied the original debt, and 
having contracted further debts subsequent 
to the execution of the deed. Held, that 
his executors, two of whom were partners 
in the house of trade, could not plead either 
of these debts by way of retainer, or as an 
outstanding specialty debt. Be Tastet v. 
Shaw . I B. & A. 664. 

(z) Campion v. Bentley , 1 Esp. C. 343. 

(a) Richards v. Brown , 3 Bing. N. C. 
493. 

( b ) A promise made upon good consider- 
ation by a testator, that his executor shall 
pay, is a sufficient consideration for an 
action in assumpsit against the executor. 
And in such action it is neither necessary 
to aver assets, nor a promise by the exe- 
cutor. By three; Bur rough, J. dissert- 
tiente . Powell v. Graham , 7 Taunt. 580. 
An executor is bound by his testator’s 
agreement not to bring error; such an 
agreement precludes him from bringing 
error on a judgment in scire facias brought 
to make him party to the former judgment, 
since that is not a new action, but a con- 
tinuation of the old one. Executors of 
Wright v. Nutt, 1 T. R. 388. The per- 
sonal representative of a tenant may be 
charged, in his representative character, for 
breaches of covenant, by one to whom the 
premises have come by assignment since 


the death. Lady Wilson v. Wigg, 10 
East, 313. The general ruie is actio per- 
sonalis moritur cum persona . Where the 
cause of action is money due, or a contract 
to be performed, gain or acquisition by the 
labour or property of unother, or a pro- 
mise by the testator expressed or implied, 
the action survives against the executor. 
Sccus , if it be a tort, or arise ex delicto , 
supposed to be by force, and against the 
peace. Jfambly v. Trott, Cowp. 375. 
An action, ex contractu , lies against an 
executor for the value of timber wrongfully 
cut down by the testator. Utterson v. 
Vernon , 3 T. R. 549. Trover does not lie 
against an executor for a conversion by his 
testator. Humbly v. Trott , Cowp. 371. 
Debt is not maintainable against a personal 
representative, on the simple contract of 
the deceased. Barry v. Robinson , 1 N. 
R. 293. 

{<?) Erving v. Peters , 3 T. R. 685. 
Rams den v. Jackson, 1 Atk. 292. Rock 
v. Leighton , Salk. 310; 1 Ld. Rayro. 589; 
Hob. 199. 

(d) Per Buller, J. 3 T. R. 689. The pleas 
of non est factum, release, payment, non 
assumpsit^ Sc c. admit assets. 1 Sannd. 
335, (n). Judgment for the plaintiff 1 by 
default, or on demurrer, is evidence of assets, 
although no devastavit has been returped 
by the sheriff. Leonard v. Simpson , 2 
Bing. N. C. 176. Rock v. Leighton , 1 
Salk. 310. Palmer v. Waller, 1 M. 6c W. 
689. 

(e) Erving v. Peters , 3T. R. 685. Skel- 
ton v. H moling, 1 Wils. 259. Chalonet 
v. Chuloner , cited ibid. 

u o 3 
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gearing a devastavit , he cannot give in evidence the want of assets (f) ; nor 
can he do so upon a writ of inquiry after judgment by default in the original 
action (g) ; nor would a previous judgment be evidence for him (A), for 
although under the issue of non devastavit the defendant may give in evidence 
any matter which would have been a discharge to him under the plea of 
plenh administravit (i), yet under the latter plea the former judgment would 
not be evidence. 

On issue taken on the plea of non detinet to an action of debt, suggesting 
a devastavit , the issue is on the defendant, the judgment being conclusive 
as to assets (A). ' . 

A promise by an executor to pay a debt of the testator, where there are 
no assets, is a mere nudum pactum (l), even although he has given a written 
promise (m) ; but assumpsit will lie against an executor on a promise made 
by the testatrix to pay a debt for which she gave her bond during 
coverture (w). 

An executor is liable for the expenses of the testator’s funeral, if on his 
omission another order it, if he has assets (o). 

An executor of a joint contractor may show, under the general issue, that 
another joint contractor still sui^ives (p). 

No action lies to, recover a party’s distributive share of a legacy, though 
the administrator has expressly promised to pay it(^). It is otherwise 
where the executor has agreed to retain the stated amount for the lega- 
tee (r). 

After the executor’s assent to a legacy of a specific chattel, an action lies 
against him to recover it (s). The proof of title will be similar to that 
already stated in the action of ejectment (f); if the plaintiff bring trover 
he should prove a demand and refusal, subsequent to the assent, and before 
the commencement of the action. 

A release by one of several executors binds the rest (a). 


(/) a T. R. 693 ; 1 Will. Saurnl. 219, c. 

(g) Treil v. Edwards , 6 Mod. 308 ; 2 
Str. 1075. 

(A) Rock v. Layton , 1 Ld. Raym. 591. 

(t) Per Gould, J. Rock v. Layton, 1 
Ld. Raym. 591. 

(A) Hope v. Hague, 3 East, 2. 

(J) Rearson v, Henry , 5 T. R. C. Rann 
v. Hughes , 7 T. R. 350. But a promise 
founded on a new consideration, as for- 
bearance, Is bind in pc. * 1 Will. Saund. 210. 
note (1). A promise by A. to B . that in 
consideration of his procuring, at his own 
expense, administration to the estate of 
C. to be granted to A., he would pay over 
to him dividends due, since the death, upon 
stock which C. held in trust for B., is not 
binding on the estate. Parker v. Bay Us , 
2 B. & P. 73. 

(m) Rann v. Hughes , 7 T. R. 156. See 
Parker v. Bay Us , 2 B. & P. 73. 

(n) Lee v. Muggridge , 5 Taunt 36. 

(o) TugweU v. Hayman , 3 Camp. 298. 

p) 5 East, 261. 

q) Jones v. Tanner , 7 B. & C. 542.— 
It seems to be a settled rule of law, that 
no action at law lies to recover a legacy. 
Th. per Littledale, J. the Judgment of 
Lord Kenyon in Becks v. Strutt , 5 T. R. 


600, has always been considered as an un- 
qualified decision, that an action at law 
does not lie for a legacy. 

(r) Hart v. Minors , 2 Cr. & M. 

(a) Williams v. Lee, 3 Atk. 223. An 
assent to a life interest in a chattel enures 
as an assent to a bequest in remainder, but 
if in such case the life interest be given to 
the executor he shall be presumed to take 
possession as executor and not as legatee, 
where the assent would amount to a devas- 
tavit. Richards v. Brown 3 Bing. N. C. 
493. 

( t ) Supra, 409. 

(u) Executors have a joint and several 
interest, which cannot be divided. Each 
may dispose of the goods, surrender or 
release, and the power survives. Com. 
Dig. Administration [B.] 12. It is,there- 

, fore, unnecessary for co-exccutors to join 
in a receipt, each has a power over the 
whole funds; secus as to co-trustees. 
Chambers v. Minchin,! Ves. 9. 186. Bull 
v. Stokes, 11 Ves. J. 323, 324. An ex- 
ecutrix who has treated the testator’s 
goods as her husband’s cannot ol^ject to 
their being taken in execution for the 
husband’s debt. Quick v. Staines, 1 B. Sc 
R, 293. An executor may dispose of the 
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The declarations of the wife are not evidence against the husband, in a 
joint action by them in right of the wife as executrix; for the husband 
being a party to the record, has an interest in the cause, and that cannot be 
prejudiced by any act or by the evidence of his wife (ar). 

EXTINGUISHMENT. 

Things out of the land due only in respect of the land, and part of the 
profits of the land, are extinguished by unity of possession, if a man hath 
an equal estate in both ; e . g. as in the case of a way common, and what ha 9 
no existence during the unity. Yin. Ab. Extin, (G.) Secus of things done in 
another respect, e.g . Franchises , or where the person, not the land, is charge- 
able. Day. 5, Vin. Ab. Extin. (G.) Or of a thing natural, e. g, a watercourse. 
Jaryf. Pigot, Poph. 170. 3 Buis. 340. A gutter is not extinguished, but the 
mending of a gutter is. Bro. Ent. pi. 00. An easement running with a 
house is not extinguished. Vin. Ab. Ext. (D.) 


FALSE PRETENCES. 

It is necesssary to prove (?/), 1st, The pretence as laid in the indict- 
ment (z); 2dly, Its falsity; 3dly, The obtaining the goods or money as 
alleged ; 4thly, By means of the false pretence ; 6thly, With the intent 
sjiecified. 

It is not essemial to prove that the prisoner used the very words which Proof of 
constitute the false pretence, as alleged in the indictment ; it is sufficient tlic ^ HC 
to prove acts and conduct which virtually amount to the false pretence laid. P r€tence * 
Thus, where tlie pretence alleged was that the prisoner pretended that a 
paper produced to the prosecutor was a true paper, and that it ha t d been 
signed by W. S . It appeared that in fact the prisoner, when he offered the 
paper, (which was in the form of a promissory note for ten shillings and 
sixpence, and resembing those which were generally circulated in the 
neighbourhood on the credit of W. S .), made no representation whatsoever ; 
but the learned Judge (a) was of opinion that the offering the note as genuine 


assets of the testator, so that the testator's 
creditors cannot follow them in the hands 
of a bond, fide purchaser. Whale v. JBooth , 
4 T. R. 625, n. (a). The sale or disposi- 
tion of the testator’s or intestate’s goods by 
one of two executors or administrators, 
binds the other. Pannell. v. Fenn , 1 Rol. 
Ab. 924 ; 1 Gouls. 185 ; Dyer, 23, b. So 
either an executor, 2 Ves. 267 ; or an ad- 
ministrator, Willand v. Fenn, 11 Geo. 2, 
Sel. N. P. 761, note (8); may bind another 
by releasing a debt to the testator or in- 
testate. Bat a fraudulent receipt given 
by one executor is not binding on the 
rest. Vide iitfra, tit. Receipt. — Re- 
lease. 

( x ) Alban v. Pritchett , 6 T. R. 680; 
and see Winsmore v. Green, banke, 
Willes, 597; and tit Husband and 

j pe 

(y) See Crim. Pleadings, tit. False 
Pretences. And the at. 7 & 8 Geo. 4, 
c. 29, s. 53. 

(z) It is essential that such pretence 
should consist in some false and fraudulent 


representation as to the existence or non- 
existence of some specific fact, by the 
credit given to which, either wholly or in 
part, the property is obtained. 4th Report 
of Crim. L. Commissioners, p. 72. The 
obtaining a cheque for 1,000 L for money 
to take up a bill upon a representation by 
the defendant, that he had money enough 
in his pocket to meet the bill all but 200 1., 
when in fact he had not more than 300 L 
in his pocket, was held to be within the 
statute. Crossley's Case, 2. Lewin’s, C. C. 
164. A pretence that the party would do 
an act which he never intended to do, as 
that he would pay for goods, is not within 
the statute. It. v. Goodhall, Russ. & Ry. 
C. C. L. 461 . So a false excuse made by 
a pauper, that he had not clothes made, 
with intent to excuse himself from work- 
ing, is not within the Act, though the fact 
induce an overseer to furnish him with 
clothes. F. v. Waheling, Russ, fit Ry. C. 
C. L. 504; and see R.v. Codrington, 1 C. 
& P.601. 

(✓*) Graham, B. 

G g 4 
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See. 


Ownership. 


was equivalent to a representation that it was so, and the twelve J udges 
all held afterwards that the conviction was right (i). 

The proof of the pretence must correspond with the allegations in the 
indictment. An allegation that the defendant pretended that he had paid 
a sum of money into the Bank of England is not supported by proof that 
ho said that the money had been paid into the Bank(c). Where several 
act in concert, the pretence conveyed by the words of one, in the presence 
of the rest, will support an allegation of a false pretence by all ( d). 

2dly. The proof of the falsity of the pretence must of course correspond 
with the allegations. 

It is not necessary to prove that the whole pretence as set out on the 
indictment is false ; for part may be true, and part false, even although the 
whole be alleged to be false (e). # 

3dly. The obtaining the money or goods. — This offence borders frequently 
very closely upon felony ; for if the property be obtained with intent to 
defraud the owner, the only criterion for judging of the nature of the 
offence is this, whether the owner divested himself wholly of the property 
by the delivery, or merely parted with it for a temporary purpose. If A. 
animofurandi pretend to B., the owner of a horse, that he has been sent 
for it by C., who requested to borrow it, and A. by this pretence obtain the 
horse, and sell it, he is guilty of larciny ; but if A. in such case, and with 
the like intention, were to obtain from B. a sum of mone^ on pretence that 
C. wanted to borrow it, and would repay it another time, the offence would 
not amount to felony ( f ) : the distinction is, that in the one case the owner 
meant to part entirely with the whole property; in the other, with the 
temporary possession only. 

An allegation that the prisoner obtained from A., the servant of JJ,, three 
shillings of the monies of B., by falsely pretending that nine shillings were 
due for the carriage of a parcel, whereas six shillings only were due, is not 
supported by proof that A. paid the three shillings out of his own money, 
having no money of BJ s in his hands at the time ( g ), for it would be merely 
optional in B. to reimburse A . ; but it seems that if in such case A . had 
had three shillings of the money of B. in his possession, the evidence would 
support the allegation (A). 

Where the prisoner was charged with obtaining money by false tokens, and 
it appeared that in fact he had obtained a bank-note, it was held that it might 


(b) Prccth's Case, Stafford Lent Ass. 
1807. Russ. & Ry. 0. C. L. 127. See 
ulso Story's Case, Russ. & Ry. C. C. L. 
81. Where the pretence alleged was a 
representation that a cheque was a good 
uud genuine order for the payment of 
money, it was held to be proved by evi- 
dence of a false representation by the 

prisoner, that he had an account with the 
bankers on whom it was drawn, and that 
it would be paid. R . v. Parker, 2. Mood. 
C. C. 1. 

(c) Rex v. PlestotCf l Camp. 404, cor . 
Lord, Ellenborough. 

(d) Rex v. Young, 3 T. R. 98. 

(el See the observations of the Judges 
in Jt. v. Perrott, 2 M. & S. 379, where 
the false pretence was alleged to b e y Jhat 
the clerks expected fees, that a pound note 


must be sent as a fee to the head clerk, 
and that nothing could be done without 
it . It was held to be unnecessary to prove 
the parts in italics ; and per Abbott, L. C. J. 
Mich. 1826, the constant practice on the 
circuit is to rule that it is sufficient to 
prove part of the pretences. Where, how- 
ever, the pretence as laid consists of two 
parts, which are jointly laid as the means 
of defrauding, one of which turns out on 
the evidence to be insufficient, the prisoner 
cannot be convicted. R. v. Wickham , 2 
P. & D. 333 ; 10. Ad & Ell. 34. 

(f) Coleman's Case , 1 Leach, 303, n. 
(a). Atkinson's Case , East’s P. C. 673. 

(g) Rex v. Douglas , 1 Camp. 212, cor. 
Lord Ellenborough. 

(A) Ibid . 
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(upon the evidence) be presumed that he had received the money at the 
Bank (i). The late statute specifies chattel money or valuable security, as 
the subject of the offence, and the allegations and proofs ought to correspond 
with the fact (A). 

4thly. By means of the false pretence. — It is sufficient to show that the By means 
money was obtained immediately by the means and instrumentality of the 
false pretence, although a previous confidence subsisted which rendered P 
that pretence effectual ; as where an agent, employed by the prosecutor to 
pay wages to his servants every week, delivered in a false account of pay- 
ments, by means of which he obtained a larger sum than was due (/)• 

5thly. The intention to defraud. See tit. Forgery. 

It is no ground of acquittal that it appears on the trial that the obtaining 
amounted to larciny (i m ). 

FALSE RETURN, see Sheriff. 

FEOFFMENT. 

If the issue be feoffavit velnon (^i), and a deed of feoffment and livery (o) Effect of. 
be proved, the defendant cannot adduce evidence to prove that it was made 
by covin to defraud creditors, for it is a feoffment, and the covin ought to 
have been specially pleaded ; but if the issue had been seised or not seised, 
the covin would h^ve been evidence, for he remains seised as to creditors, 
notwithstanding tile feoffment (p). Though a deed be proved, and posses- 
sion for forty years can be proved, it is but evidence of a feoffment, and 
cannot be pleaded as such ( 7 ). If the land be in lease, the assent or ouster 
of the tenant must be proved (r), unless the lessee, his wife, family and 
servants, be absent ($), and then it is sufficient although liis cattle be on the 
luud. 


FINE (£). 

The chirograph of a fine is evidence of it, because the cliirographer is Proof of. 
appointed by the law to give out copies of the agreements between the 


(0 Hale's Case , 9 St. Tr. 94. 

(//) 7 & 8 G. 4, c. 29, s. Q3. 

(/) Witch elVs Case, East’s P. C. 830. 
(m) 7 & 8 G. 4. c. 29, s. 53. 

(/#) A feoffment might be by livery 
without deed. Gil. L. E. 85, and may be 
pleaded. But if a man pleud a feoff- 
ment, per fait, quaere whether he can give 
a parol feoffment in evidence. Ib. and 2 
Roll. Abr. 972. Semble , if a demise be 
pleaded by deed, evidence of a parol de- 
mise is not admissible. Glib. L. Ev. 86. 
Vide supra, tit. Corporation. 

( 0 ) In making livery of seisin no parti- 
cular form of words is necessary, nor is 
even the word seisin necessary, but it is a 
question for the jury, under the circum- 
stances, whether the feoffor intended to 
give possession of the premises to the 
feoffee in order to confirm his title under 
the deed of feoffment. Hoe v. Stock , 1 
Gow, C. 178. And see Shep. Touch. 209. 
Where there was no other evidence of 
livery of seisin than the memorandum in- 
dorsed on the feoffment, it was held that 


the possession for less than 20 years was 
insufficient to found a presumption of it, 
and that the feoffment being produced out 
of the possession of the adverse party, did 
not dispense with the necessity of proving 
it, where the party producing it took no 
interest under it, and had never acknow- 
ledged it as a valid instrument, but the 
contrary. Doe v. Marquis Cleveland , 9 B. 
& C. 864. 

(p) B. N. P. 257 ; Hob. 72. 

(q) 1 H. 8, 28 II. 8 ; Dyer, fol. 22, pi. 

1 35, in Core's Case , and per Coke, C. J . in 
Isaac v. Clarke , 2 Bulstr. 306. 

(r) Com. Dig. Feoffment, B. 7. 

(?) Ibid. ; and supra , Vol. I. Ind. tit. 
Fine. 

(£) As to the operation of fine levied on 
a contingent estate by way of estoppel 
during the contingency, see Doe v. Oliver , 

1 0 B. Sc C. 186. By the stat. 3 & 4 W. 4, 
c. 74, s. 2, after the 31st of December 
1 833, no fine shull be levied or common 
recovery suffered. 
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Proof of. parties that are lodged of record. But where the fine is to be proved with 
proclamations (u), as it must be, to bar a stranger, they must be proved by 
an examined copy of the roll, for the chirographer is not authorized to 
make out copies of the proclamations, and therefore his indorsement on the 
back of the fine is not evidence of them (x). 

A' fine does not operate until it has been executed (y). 

Both parties and privies to a fine are absolutely barred by it (z) ; and so 
are strangers, who have at the time of levying the fine a present interest, 
unless they interpose their claim within five years after proclamations 
made (, a ), provided they do not labour und$r some legal impediment (&) ; 
such persons have five years allowed in which to prosecute their claims 
after such impediments are removed (c). Those whose rights accrue after 
the levying the fine and proclamations made, originating in some cause an- 
terior to the fine, must prosecute their rights within five years after the 
time when such rights accrue ( d ). But as against one who has no seisin of 
the estate, even although he has a chattel interest in it, as a term for 
years (e), the levying a fine operates nothing, but may be defeated under 
the plea that partes finis nihil habuerunt (f). The payment of rent by the 
tenant in possession to the conusor of the fine is primd facie evidence of the 
seisin of the latter (g) ; but the mere receipt of rent by a stranger to the 
legal title is not sufficient (h). Proof that* a writ of possession, after a 
recovery in ejectment, was executed on the evening of the 6th of November, 
the first day of term, by the entry of the officer on the land, and his claim- 
ing it for the cognizor, although the possession of the tenant who afterwards 
paid rent to the cognizor was not actually changed, was held to be evidence 
of a seisin to support a fine levied on the 8th of November, but relating to 


(u) A fine without proclamations makes 
a discontinuance, but does not bar the es- 
tutc-tail. Com. Dig. tit. Fine, G. 1 ; and 
sec 27 Edw. 1 ; the stat. 4 Hen. 7, c. 24 ; 
31 Eliz. 2; 2 And. 109. 

(a?) Chettle v. Pound , B. N. P. 229; 
Allen's Casey 13 Car. 1, Clayt. 51. Hatch 
v. JJluck y 6 Taunt. 486. 

(y) PI. Comm. 357, b. It may be exe- 
cuted either by entry or by writ (West. 
Symb. 85. Com. Dig. Execution, A. 6); 
by writ of habere facias seisinam within 
the year, or scire facias afterwards. Ibid, 
and Com. Dig. Fine, E. 15. 

(z) 2 Inst. 516; Com. Dig. Fine, I. 

(a) See the stat. 4 Hen. 7, c. 24. A fine 

operates as a conveyance of an interest by 
way of estoppel, Watk. Prin. Conv. 252 ; 
and if the party levying the fine have no 
interest, none can pass. Parties and pri- 
vies in blood and estate are estopped. 
Hob. 33; Watk. Prin. Conv. 255; Grant's 
Case , 10 Co. 50; Johnson v. Bellamy , 
2 Leon. 36 ; 3 Co. 87. But they are not 
bound unless they be privies in estate as 
well as in blood. Ib . But although a fine 
works nothing, 20 years’ wrongful posses- 
sion after fine will bar an ejectment. JDoe 
v. Gregory , 2 Ad. & Ell. 14. As to the 
effect of a fine by tenant in tail to give a 
tortious fee, see Doe v. Finch , 4 B. & Ad. 
283. 


(5) Coverture, infancy, imprisonment, 
insanity, and absence beyond sea. 

(c) Stat. 4 Hen. 7, c. 24. 

(d) 4 Hen. 7, c. 24. When once the 
five years have begun to run, they go on, 
notwithstanding any subsequent disability. 
Doe v. Jones, 4 T. R. 300. But if a per- 
son labour under several impediments, he 
shall have five years after the last impedi- 
ment removed. 1 Lev. 215; Bl. Comm. 
375, a. 

(e) 5 Rep. 123; Hardr. 401. 

(f) Ilob. 334. Except as against par- 
ties or privies. See Doe d. Cooper v. Run- 
corn, 5 B. & C. 696. But a freehold may 
be acquired by disseisin . Watk. Prin. 
Conv. 254. But if the feoffment be frau- 
dulent, the fine may be reversed. Fermor's 
Case , 3 Co. 78 ; Cowp. 694 ; 1 Burr. 117. 
— Fine. A fine levied by a mortgagor in 
fee, who remains in possession after the 
day of payment, is a nullity, for he has no 
freehold. In order to constitute a title by 
disseisin there must be a wrongful entry. 
Hall v. Doe d. Surteis, 6 B. & A. 687 ; 
and see Doe v. Perkins , 3 M. & S. 271 ; 
Smartle v. Williams, 1 Salk. 245 ; Rowe 
v. Power, 2 N. R. 1 ; 1 East, 575. 

(g) Doe d. Foster v. Williams, Cowp. 
621 ; 11 East, 495. 

(h) B. N. P. 104; supra, tit. Eject- 
ment. 
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the 0th ( i ) ; and it seems that the receipt of rent after a fine has been levied 
for a period antecedent to the fine, is primdfade evidence of the cognizor's 
possession of the premises during the time for which rent was received (A). 

FORCIBLE ENTRY. 

One who has a right of possession cannot legally take it by force, and is 
liable to a criminal prosecution if he use violence and commit a breach 
of the public peace (Z). But he may assert his right, and take possession if 
he can do it peaceably, without incurring any penalty; and being in pos- 
session, may retain it, and plead that it is his soil and freehold, or otherwise, 
according to his interest. And though the violent and forcible assertion of 
a right may subject the party to criminal animadversion, yet it does not 
render him liable to a civil suit for merely taking that which was his own. 

The taking possession with such a number of persons as is calculated to 
deter the rightful owner from sending them away and resuming possession, 
constitutes a forcible entry (m). A judge of assize may refuse to award 
restitution after a true bill found by the grand jury for a forcible entry and 
detainer, and the Court has not jurisdiction to interfere (n). 

FOREIGN LAW. 

The existence of a foreign law or custom is to be proved as a matter of Proof of. 
fact, by evidence to show what the law or custom is ; and the Court will not 
presume that the law, even of Scotland, agrees with that of England upon 
any particular point ( o ) ; and it is clear, that the written law of a foreign 
country must be proved by documents properly authenticated, and not by 
parol ( p ). And in one instance it has been held (q) that the unwritten 
law of a foreign country must also be so proved (r). Before an instrument 

(?) Doe d. Osborne v . Spencer, 1 1 East, order to prove the written law of any 

495. nation, a copy of that law Bhould be pro- 

(k) Ibid, per Ld. Ellenborough. duced. If I were sitting at Guildhall, and 

(l) See -Lord Kenyon’s observations in proof of foreign regulations were neces- 

Taylor v. Cole, 3 T. R. 295. sary, I should require an authenticated 

(m) Milner v. Maclean , 2 C. £*P. 17. copy of those regulations.” On a question 

(??) R. v. Harland , 1 P. & D. 03. as to the law of Jewish marriages, Lord 

( 0 ) And therefore, where the plaintiff's Stowell directed questions to be addressed 

cause of action in assumpsit arose in Scot- to the tribunal of the Bethdin, and the 

land, Ld. Eldon held that the defendant answers were received and acted upon, in 

was bound to prove that the defence of analogy to the practice of the Court of 

infancy was available by the law of Scot- Chancery, where the law of a foreign 

land. Male v. Roberts, 3 Esp. C. 103. country is received, not on oath, but on a 

And in general, if an action be brought on reliance on the honour and integrity of the 

a contract, made in a country where the professors of that law ; and further infor- 

liability of the defendant .differs from his mation was received on the depositions of 

liability in this country, it lies on the de- persons conversant In that law. Linda 

fendant to show it. Brown v. Gracey , v. Belisario , 1 Haggard, 210. 

1 D. & R. 41. If a defendant justify an ( q ) In the case of Bohtlinck v. Inglis, 
arrest in a foreign country, qu. whether 3 East, 380, evidence was admitted of one- 

■ it be not incumbent on him to prove that of the mercantile navigation laws of Rus- 

it was justifiable according to the law of sia, and also of a documentary opinion of 

that country. Mure v. Kay, 4 Taunt. 43. the J udges of the Custom-house court of 

See Mostyn v. Fabrigas, Cowp. 174. St. Peteraburgh, on the effect and opera- 

(p) Clegg v. Levy, 3 Camp. 100. As tion of that law, signed by the ptpsid- 

to impeach the validity of an agreement. ing Judges of that Court; and a ques- 

Ibid. and Millar v. Heinrich , 4 Camp. tion on a special case was reserved for the 

155. In order to prove the written law opinion of the Court of K. B. upon tho 

of a foreign country, it seems that an exa- admissibility of the latter document ; but 

mined copy of the original law ought to be the Court gave no opinion, 

produced. In Pic ton* s Case, 24 Howell’s (r) BocMlinch v. Schneider , 3 Esp. C. 

St. Tr. 494, Lord Ellenborough said, “ In 58, per Ld. Kenyon, C. J. 
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made in a foreign country, which derives a legal effect and operation from 
the law of that country, can be admitted in evidence, the existence of the 
law itself must be proved by witnesses ($). An instrument purporting to 
be a divorce under the seal of the Synagogue at Leghorn is not admissible 
to prove such divorce, unless the law of the country be previously esta- 
blished (f). 

Although by the municipal laws of a foreign country, certain formal 
proceedings are required to enable parties to sue as partners, this will not 
prevent their suing as such in this country ( u ). 

• 

FORGERY (x). 

It is necessary to prove: — 1st. A making within the county; — 2ndly, 
That it was a false making in law and in fact ; — 3dly, Of the particular 
instrument set forth ; — 4thly, With intent to defraud, &c. 
f It is essential in the first place to connect the prisoner with the instru- 
j ment alleged to be forged, as by evidence of his having uttered or published 
\ it, or of its being found in his possession. 

( It is seldom that direct evidence can be given of the fact of forgery. In 
the case of negotiable securities the evidence is usually applied to the utter- 
ing rather than to the forging, although both are usually charged. Where the 
instrument is not of a negotiable nature, as in the case of a bond or will, 
after proof that the instrument has been forged by some one, a strong pre- 
sumption necessarily arises against the party in whose favour the forgery is 


(s) Ganer v. Lady Lanesborough , 
Peake’s C. 17, cor . Ld. Kenyon. 

{t) Ibid . ; and see Mure v. Kay , 4 
Taunt. 43; Burrows v. Jemino , 2 Str. 
733; Fremoult v. Dedire, 1 P. Wins. 
429; Feaubert v. Turst , 1 Brown’s P. C. 
38. As to proof of an Irish stat. vide 
Vol. 1. and Index, tit. Statute. 

( u ) Shaw v, Harvey , 1 M. & M. 528. 
A plea of discharge in Scotland upon 
a cessio bononim does not preclude an 
English creditor from afterwards suing 
his debtor in England upon the contract 
(made in England), although he had op- 
posed such discharge in Scotland, as he 
might have appeared to object to the juris- 
diction. If the plea had alleged that the 
plaintiff had or ought to have availed 
himself of the benefit of the Scotch law, 
by receiving a distributive share of the 
defendant’s estate, it might have made a 
difference. Phillips Allan, 8 B. & C. 
477. See Smith v. Buchanan , 1 East, 0. 
Where a female domestic slave by birth 
acCbmpanied her miBtress to England and 
returned back voluntarily with her to A., 
the place of birth and servitude, held, that 
although not subject to control or coer- 
cion whilst in England, yet that on her 
return to such place of birth and servitude 
without manumission, the dominion and 
property of her master revived. Slave 
Grace , 2 Hagg. 94 ; and see Sommer sett* s 
Case, 22 How. St. Tr. 1 . A foreigu con- 
tract must be construed according to the 
law of country where made, but the re- 
medy must be according to law of Eng- 


land. l)e la Lega v. Vianna , 1 B. & Ad. 
284. As to the effect of a foreign bank- 
ruptcy in passing bankrupt’s property in 
this country, see Sill v. Worsioick , 1 
II. B. 655. A plea of judgment recovered 
for the same cause of action in the Vice- 
Admiralty Court of Sierra Leone, not being 
a court of record, and the judgment being 
only evidence of the cause ot action, and 
not shown to be binding and conclusive 
on the ^fendant, is not a bar to a count 
on the original ground of action. Smith 
v. Nicholls, 5 Bing. N. C. 208 ; and 7 
Howl. P. C. 283. 

(a?) The characteristic of the crime of 

forgery is the false making of some writ- 
ten or other instrument for the purpose of 
gaining credit by deception, 5th ltep. of 
Crim. L. Commiss. 65. With respect to 
tlie false making, the offence extends to 
every instance where the instrument is, 
under the circumstances, so constructed 
that it may induce a party to give credit 
to it as genuine and authentic in a point 
where it is false and deceptive ; and in this 
respect a forged instrument differs from 
one which is merely false, in stating facts 
which are false , lb. 

The offence may be defined to consist 
in the false and fraudulent making of an 
instrument with intent to prejudice any 
public or private right, ib . And see 4 
Comm. 247. R* v. Coogan , Leach’s 
0. C. L. 448. R. v. Taylor , 2 East, P. C. 
e. 19, s. 47. Parhcs £ Brown's Case , 
2 Leach’s C. C. L. 275. Jones § Palmer's 
Case, 1 Leach’s C. C. L. 366. 3 Jus. 169. 
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made, or who has the possession of it, and seeks to derive benefit from it. 

Evidence that the instrument so proved to have been forged is in the hand- 
writing of the prisoner, must, if unexplained, necessarily be strong evidence 
of guilt (y). 

The prosecutor cannot give secondary evidence of the forged deed, unless 
he has given the prisoner notice to produce it, and notice at the assizes is 
insufficient ; but if the prisoner has declared it to be destroyed, no notice is 
necessary (z). 

Comparison of hands is not evidence to prove the forgery ; but, as will be 
seen, persons of skill may be admitted to give their opinion, whether the 
particular hand-writing on the forged instrument is natural and genuine, or 
feigned and imitated ; because, as it is said, a judgment may be formed upon 
such points by habit and experience ( a ). So where the question is, whether 
a seal has been forged, engravers of seals may testify as to the difference 
between a genuine impression and the one alleged to bo false (A). 

Proof must also be given that the offence was committed within the 
county. The bare fact of finding the forged instrument in the county CO unty*. 
where the party who forged it was at the tii$e, is not primd facie evidence 
that he forged it in that county. Brown being an accomplice of Parkes, 
who had forged a note, uttered it in Middlesex, in the absence of Parkes, 
who was apprehended in the same county, with forty similar notes in his 
possession, dated liinghton, Salop, and a majority of the Judges held, that 
there was no evidence of the commission of the forgery in Middlesex (c). 

In Crocker ' s case, the prisoner being indicted in the county of Wilts, it 
appeared that whilst he was in London his lodgings in Wiltshire were 
searched in the presence of his wife, and in a pocket-book (in which his 
name had been written by himself ) the note in question was found, bear- 
ing date more than two months before, at which time he was in another 
county ; the prisoner was convicted, but afterwards received a pardon, on 
the ground (as has been stated) that a majority of the Judges were of 
opinion that there was not sufficient evidence of the commission of the 
offence within the county ( d ). 

2dly. Such a false making as in point of law amounts to a forgery, consists False mak- 
in the false and fraudulent making of an instrument with intent to prejudice in ,ttW# 
any public or private right. It is falsely made if it be falsely made in any 
material part(e). Any fraudulent alteration of a written instrument in any 
material part (/), whether it be by addition* diminution, erasure, trans- 
position, or any combination of these acts, or by 'any other device or 
means whatsoever (y), seem to be sufficient inlaw to constitute a false 
making of the instrument so altered (A). The false making may consist in 


(?/) See J?. v. Parkes 8c Brown , East's 
P. C. 964, 

(z) R. v. Hatoorth , 4 C. & P. 255. ’ 

(a) See tit. Hand-writing. Cary v. 
Pitt , Peake's Ev. Appen. lxxxv. ; R. v. 
Cator, 4 Esp. C. 117. 

(b) By Lord Mansfield, C. J. in Foulkcs 
v. Chad, cited Russel, 1509; and Phill. on 
Ev. 227. 

(c) R. v. Parkes & Broton , 2 East, P. C. 
992. 

( d ) Russel, 1500. 


( e ) 2 East, P. C. 855 ; 3 Ins. 171. 

(/) See 5th Rep. of the Crim. L. Com. 
70; and Teague's C. 2 East, P. C. 979; R. ' 
y.Blsworth , ib, 986; R. v. Treble, 2 Taunt. 
328 ; 2 East's P. C. 583 ; R . v. Beckett, 
Russ. & Ry. C. C. 251. Per Lord Ellen- 
borough, 5 Esp. C. 100; /?. v. Marshy 3 
Mod. 56. 

( g ) R. v. Bigg, 3 P. Wms. 419. 

(h) Supra note ( x ), and Criminal Plead- 
ings, tit. Forgery. 


* By the »t. 1 W. 4, c. 60, the venue may be laid in county where the prisoner is 
apprehended, or when; lie is in custody. 
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False mak- the alteration of a genuine instrument, by expunging an indorsement (i) ; 
ing in law* inserting a legacy in a will, afterwards executed by another, who is igno- 
rant of the alteration (A) ; applying a genuine signature and seal to a false 
writing, such as a release ( l ) ; inserting the name of a person in an indict- 
ment against whom the bill was not found (m): or fabricating a document, 
which is not a copy of a genuine instrument, in order to offer it in evidence 
as a true copy(n); the altering a deed in a material part(o): altering the 
name of a banker at whose house a provincial bank-note is made pay- 
able (p) ; or altering the date of a bill of exchange, in order to accelerate 
the time of payment (q) ; for in each case a new and false instrument is 
created, and as much mischief, indeed frequently more, is likely to arise 
than would have arisen if the whole instrument had been fabricated ; in 
such cases it is a general rule, that the alteration of part is a forgery of the 
whole (r). So the offence may consist in the making a false instrument in 
a man's own name, as if, after executing a genuine deed of feoffment, he 
make a subsequent one, for purposes of fraud, of a date prior to the former (s ) ; 
or if a person indorse a name as the indorsement of another person of the 
same name ( t ) with that of the payee of the note. 

If any person, being deceived as to the contents of any written instru- 
ment, be, by means of such deception, fraudulently induced to sign or other- 
wise execute such instrument, it is in law a false making by the party so 
fraudulently inducing him to sign or execute such instrument («). If 
several persons make distinct parts of or otherwise jointly contribute to 
the making of a false instrument, it is a false making by each (#). 

But a false making is essential. The mere false representation by the pri- 
soner that he is the person whose name is on the note, is no forgery, for 
there is no false making (g) ; but it has been held, it seems, that the making 
a note by the prisoner in his own name , and dating it as of a place with which 
he has no connection, with intent afterwards to pass it off as the note of 
another, is a forgery (z). 


(i) R. v. Bigg , 3 P. Wms. 419. 

(A) 1 Haw. c, 70, s. 2. G; Moor, 760; 
Roy, 101. 

(J) 3 Ins. 171 ; 1 Haw. c. 70, s. 2. 

(tn) I?, v. Marsh , 8 Mod. 66; 1 Haw. 
c. 70, s. 2. 

( n ) Upfold v. Leit y 5 Esp. C. 100, by 

Lord Ellenborough. * 

( o ) M6or,619; 2 EasVs P. C. 98G. 

(p) R. v. Treble , 2 Taunt. 328. 2 Leach, 
1040. 

(i q ) East’s P. C. 853. Master v. Mil- 
ler, 4 T. R. 320. 

(r) East’s P. C. 855; Crim. PI. 478; 
1 Haw. c. 70, s. 2. 4, 5 ; 3 Inst. 169, 170. 
2?. v. Dawson , East’s P. C. 855. 978. 

{$) 1 Haw. c. 70, s. 2; 3 lust. 169; 
Fost. 117; 1 Hale, 683; Pult. 47, b\; 
27 Hen. III. ; Moor, 655. 

(t) Mead v. Young , 4 T. R. 28; R. v. 
Brown , East’s P. C. 963. 

(u) 1 Haw. P. C. c. 70, s. 2 ; 2 East’s 
P. C. 856; Moor, 760 ; Noy, 101. 

(a?) R. v . Kirkwood and others , 1 Moo- 
* dy’s C. C. 304 ; 2?. v. Dade , ib. 307. 

(y) Hevey f s Case , East’s P. C. 856; 
Leach, 268. The indictment in such case 


should be for obtaining money under false 
pretences, if money has been obtained. 

(z) Bee the case of Parkes $ Brmon , 
East’s P. C. 963. According to the find- 
ing of the jury, the case stood thus : — 
Parkes signed a promissory note in the 
name of Thomas Broitm, with the consent 
of the other prisoner, whose name was 
Thomas Brown, dated Ringhfon , Salop, 
and Brown afterwards uttered it, with a 
false representation that the note was his 
brother’s ; there was no evidence that the 
prisoner Brown had any residence in or 
connection with Ringhton. The Judges 
were of opinion that the prisoners were 
properly convicted, on the ground that it 
had not been signed by the Thomas Brown, 
whose name it purported to be; for the 
note imported tbat he resided at Ringhton, 
and was a correspondent of Down & Co. 
(the bankers where the money was payable 
according to tbe terms of Hie note). In 
this case, the date “ Ringhton, Salop,” on 
the note, and the place of payment, were 
particularly specified by Grose, J., who 
delivered the opinion of the Judges, as con- 
stituting a false making. The false repre- 
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It seems to be perfectly settled, that the making a false instrument in the 
name of another, whether the prisoner does or does not assume to be that 
other, being a real person, is a forgery (a). And also, that the making an 
instrument in the name of a non-existing person is forgery (6), although 
the name be assumed by the party at the time for the purpose of fraud, and 
to avoid detection, and the credit be given to the person and not to the 
instrument (c), and although no additional credit be obtained by the false 
' name ( d ). 

In Aiders Case , where the prisoner drew a bill in the name of John 
Mason, No. 4, Argyle-street, Oxford -road, and it appeared that the prisoner 
bad assumed the name (the residence being correct) a month before, consi- 
derable doubt seems to have been entertained by the Judges on the ques- 
tion, whether this amounted to forgery, although the Jury found that the 
name had been assumed for the purpose of that very fraud (e). This finding 
seems, however, to decide the point ; if the lodging had been taken, and 
the name assumed, but one hour before the making of the instrument, there 
would have been no room for doubt, and the lapse of a month can make no 
difference, for it is still one act of contrivance for the purpose of fraud. 
The continued residence and use of the name might indeed be evidence to a 
jury that the prisoner was, for legal purposes, the person lie assumed to be 
in making the instrument, but its effect is defeated by their finding that this 
was for the purpose of committing the fraud ; in other words, it is a finding 
that he was not the person in whose name the note was drawn. 

Where the prisoner has signed a bill of exchange, or other instrument, in 


sentation by Brown, that it was the note of 
his brother, was also mentioned as a cir- 
cumstance of importance ; but as this was 
no part of the instrument itself, being a 
mere false statement made subsequent to 
the fabrication of the note, it could be no 
ingredient in the false making, although it 
was evidence of the fraudulent intention on 
littering the note, and also of the intention 
of the parties when the note was made. In 
the abstract, it amounts to this, that a man 
who signs his own name to a note, dated at 
a place where he does not reside, and pay- 
able at a banker’s where he has no money, 
is a forgery. It is remarkable, that in the 
above case the jury did not expressly find 
an intention on the part of tne prisoners, 
ut the time of the making, to utter it as 
the note of a third person. If the note 
contained a mere promise to pay, (with- 
out place of date or payment,) signed by 
the prisoner, and was afterwards uttered by 
him in the name of another, the case would 
be more doubtful.. See also JR. v. Webb , 
3 B. & B. ‘228. 

(a) Dunn’s Case, East's P. C. 900 ; 
where the prisoner assumed the character 
of Mary Wallace, a real person, and signed 
a note in the name of the latter, in the 
presence of the prosecutor. Hadfield’s 
Case , Russel, 1425. Ev. Coll. St. vol. 0, 
p. 680 ; where the prisoner pretended to 
be the Hon. Augustus Hope, and drew the 
bill in question in his name. And see R . 
v. Lewis , Fost. 116; R. v. WUks, 2 East, 
P. C. 958 ; R. v. Ballard , 1 Leach, 83 ; 


JR. v. Lockett , ib. 04 ; R. v. Abraham , 
2 East's P. C. 040. 

(b) Lewis’s Case , Fost. 100; where the 
prisoner forged a power of attorney in the 
name of Elizabeth Tingle (a non-existing 
person), administratrix of her father, It. 
Tingle, a seaman. Bolland’s Case , East's 
P. C. 958 ; Leach, 83 ; where the prisoner 
indorsed the name of Banks (a non-existing 
person) on a genuine bill. Lockett’s Case, 
East’s P. C. 040; where the prisoner made 
an order on a banker in the name of a fic- 
titious person, purporting to be made by 
one who kept cash there. 

(c) Sheppard’s Case, East's P. C. 907 ; 
1 Leach, 220; where the prisoner obtained 
goods at a silversmith's in the name of 
Turner, and gave a draft in that name ; 
and where the prosecutor swore that he 
gave credit to the prisoner, and not to the 
draft. 

(d) Taft’s Case, East’s P. C. 959. The 
hill, with a general indorsement upon it, 
had been stolen, and on offering it to be 
discounted at a banker's, being required to 
Indorse it, the prisoner, Edward Taft, wrote 
upon it the name of John Williams. Tay- 
lor’s Case, East’s P. C. 960; where the 
prisoner having unduly obtained a bill of 
exchange, obtained payment from the 
drawee, and indorsed a receipt on the bill 
in the name of William Wilson (a fictitious 
person), held to be forgery; Buller, J. 
dubitante . 

(e) East's P. C. 969, 970 ; 6 Ev. St. 
580; Russel, 1436. 
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a name 'which he has assumed,, and which he alleges to be his own name, it 
id a question of fact for the consideration of the Jury whether (although the 
frame be not strictly his own) he has habitually used it, and become known 
by it, or whether he has assumed it for the purpose of committing the par- 
ticular fraud. If he has acquired the name which he has used, by habit and 
reputation, so that he is known and recognized by it, he is not guilty of a 
false making in the use of it ; but if he has adopted and assumed it for the 
very purpose of committing the fraud, it is but part of the contrivance itself, 
and therefore can afford no defence to the charge of forgery ; it can make 
no difference in such case, whether the name was assumed immediately 
before and preparatory to the perpetration of the crime, or some length of 
time before ( f ). 

It is essential to prove the falsity of the instrument, either by showing 
that the writing is not that of the person by whom it purports to have been 
made, or by showing that no such person exists ; in the former instance, it 
is necessary, in the first place, to identify the person whose hand-writing is 
afterwards to he negatived, with the person whose instrument the prisoner 
meant to imitate. 

In SpoP8onby’8 Case (g), the prosecution for forging an indorsement by 
William Pearce, the payee of a genuine bill, failed, because Davis the drawer 
was not called to prove that the William Pearce, whose signature was nega- 
tived, was the real poyee of the bill. 

If the description on the face of the bill apply to several person^, the sig- 
natures of all must be negatived. 

It may he proved by circumstances, that the prisoner meant to simulate 
the writing of a particular person. 

Where the prisoner, being himself the payee of the note uttered, stated 
that W. H. of B. was the maker, it was held that it was sufficient for the 
prosecutor to show that it was not the note of that person, and that it lay 
on the prisoner to prove it to be the genuine note of another W. //., if it 
were so ( k ). 


(/) Where the prisoner, Samuel Whiley, 
drew a bill in the name of Samuel Milward , 
to pay for floods ordered by him of the pro- 
secutor at Bath, seven or eight days before, 
in the same name, and it appeared that 
on the day before he ordered the goods lie 
put a brass plate with the name of Milward 
on his door at Bath (where he had lived for 
about a month previous to tlic transaction), 
the prosecutor stated that he took the draft 
on the credit of the prisoner, whom he did 
not know. The learned Judge left it to the 
jury to say, whether the prisoner had not 
assumed the name of M'dtoard in the pur- 
chase of the goods and deliveiy of the draft, 
in order to defraud the prosecutor, and 
they found in the affirmative; and the 
Judges afterwards held, that fraud having 
been found by the jury, the conviction was 
right. ( Whiley's Case, Cor. Thompson, B. 
Somersetshire Spr. Ass. 1805 ; and after, 
wards by the Judges, Russel, 1450). So 
where the prisoner Francis made an order 
on a banker for the payment of money in 
the name of Cooke , it was proved that the 
prisoner's real name was Francis, although 
he had occasionally assumed other names ; 


It waB left to the jury whether, in the parti- 
cular instance, the prisoner had assumed 
the name for the purpose of fraud, and the 
jury finding the fact, the Judges held that 
the conviction was right. (J?. v. Francis , 
Russel, 1440); four of the Judges were 
absent. 

{(j) I«ea<ug 374, cor - Adair, Serj. Some 
evidence of identity was certainly requisite, 
but it seems to be very doubtful whether 
it would, as laid d§wn in the above case, 
be essential to callthe drawer as the best 
Witness of tne fact. It was there held that 
the fact, that the William Pearce produced 
as a witness, was intimate with the drawer, 
and had received a letter from him, sig- 
nifying that such a bill had been remitted 
to him, and directing the application, was 
not sufficient evidence of identity. 

(h) Hampton's Case , 1 Ry. & M. C. C. 
255. The giving a forged note to an agent 
or accomplice, that he may pass it, la a 
disposing thereof to him within the stat. 
Giles's Case , 1 By. & M. C. C. 160. Upon 
a charge of uttering forged notes, in order 
to show the guilty knowledge, evidence of 
uttering (subsequently to the act under 
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Where the bill purported to hove been drawn by Andrew Holme, payable False mak- 
to John Sowerby, and the prisoner, on negotiating the bill, stated that John h*8 i& fcet* 
Sowerby, the indorsee, was the son of John Sowerby, of Liverpool, a cheese* 
monger, the father was examined as a witness, and proved that there was no 
other person but his son in Liverpool to whom the description given by the 
prisoner applied, and also proved that the indorsement had not been written 
by his son. It was objected, that Andrew Holme, the-drawer, ought to have 
been called in order to prove who the payee really was, but it was held A to be 
a sufficient answer, that the prisoner had acknowledged that the signature 
of Andrew Holme (his uncle) was a forgery (t). 

On an indictment for personating the proprietor of stock, and forging his 
signature, the latter was admitted to prove facts tending to show that he was 
the party personated (h). 

3. Proof must be given of those averments which are necessarily intro* proof of 
duced upon the record, to show that the forged instrument was of the descriptive 
description of those the forgery of which is prohibited by the statute ; as * v ® r| n«»ts. 
that it was a bond, will, or receipt. Thus where the indictment is for 
forging a receipt for money on a navy-bill, evidence is requisite to show, as 
averred, that the signature of the party upon the bill operates as a 
receipt (l ). 

In Wall’ s Case ( m ), on an indictment for forging a will of lands, where the 
will set forth purported to have been attested by two witnesses only, the 
Judges held that the prisoner had beexP improperly convicted for want of 


Inquiry) of bills precisely similar as to the 
names of drawers and acceptors, which 
were also forgeries, is admissible, if. v. 
Smithy 4 C. & P. 411. 

(i) Z)ownes r s Case , East's P. C. 977. 
On an indictment for uttering a forged 
acceptance, purporting to be the acceptance 
of W. & Co. No. 3, Birchin-lane, it is not 
sufficient to prove that it is not the accept- 
ance of W. & Co. No. 20, Birchin-lane. 
if. v. WattSy 3 B. & B. 197. 

(&) Parr’s Case , East’s P. C. 907. 

(1) if. v. Hunter, Leach, 711. It is 
sufficient, if from its terms the instrument 
operate as a receipt as averred, although 
the word receipt be not used. Roardman's 
Case , 2 Lewin’s C. 181. Wtflpe a paper 
was in reality a certificate of Work done, 
but which, if genuine, it was proved by 
parol evidence would hpve been an autho- 
rity for payment of the stun mentioned in 
it ; it was held to Be sufficient to sustain 
an allegation in the indictment for forging 
a warrant for payment of money, and that 
it is not necessary to show by averments 
that the instrument is within the meaning 
of the statute. Peg. v. Rogers, 9 C. & P. 
41 . An indictraentfor uttering a forged order 
for goods, the letter purporting only to be a 
request, and the person whose name was 
forged having no authority to order, was 
held to be wrong, as he might have been in- 
dicted for uttering a forged request. Reg. 
v. Newton, 2 Moody, 69. The prisoner was 
charged with uttering a forged bill; It 
appeared that the bill was not addressed 
to a drawee by name, but at a house of 
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business; and having an acceptance forged 
on it, it was held to be properly described 
as a bill of exchange. Reg. v. Hatches, 
* 2 Moody, 00. Where a forged letter con- 
taining the request to let the prisoner have 
goods, added also a promise to answer for 
the amount ; it was held to be not less a 
forged request within the Act. Reg. v. 
White, 9 C. & P. 282. A paper simply 
stating the goods, and sigtffed in the name 
of a customer, the prosecutor being in the 
habit of delivering goods on such papers, 
was held to amount to a request for the 
delivery of goods within the statute. Reg. 
v. Pulbrook, 9 C. & P. 37. 

(m) East's P. C. 963. Tamen qu . ; for 
how could it make any difference, whether 
the supposed testator had or had not lands 
upon which the will, if genuine, could 
operate? Qu. what were the averments 
in the indictment. Where the prisoner, 
having obtained an order for payment, 
signed in the names of the chairman and 
one guardian, added the name of another; 
held, that by nttering the instrument, he 
put forth as true whatever was stated on 
it, and that its appearing from the minutes 
that another person was chairman on the 
day of the date was immaterial. Reg. v f 
Pike, 2 Moody, 70. The forgery of a 
power of attorney for any pension due or 
supposed to be so, is within the 7 Geo. 4, 
c. 16, s. 38, although it may be that no such 
pension exists to which such document pro- 
fesses to relate. Reg. v. Pringle , 2 Moody, 
127. 
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evidence at the trial to show what estate the supposed testator had in the 
lands so devised, since in the absence of such proof it was to be presumed 
that the estate was freehold. 

Where the indictment alleged that a bill of exchange had been signed by 
H. Hutchinson, and it appeared that the signature was a forgery, it was 
held that .the variance was fatal ( n ). 

It seems to be a general rule, that if the forged instrument appear on the 
face of it to be valid as the instrument which it is alleged to be, an indict- 
ment lies for forging it, although from some collateral fact the instrument, 
if genuine, would not have been available ; but that it is otherwise where the 
defect appears on the face of the instrument itself (o). Thus an indictment 
is maintainable for forging a conveyance, although the estate may be 
described by a wrong name(p) ; for forging a will, although the supposed 
testator be still living ( q ), or be described in the forged will by a wrong 
Christian name (r) ; or for forging a bill of exchange, or other instrument, 
on paper not stamped (s), although no stamp could legally be impressed 
upon the instrument after it was made ; consequently such an instrument 
is admissible in evidence on an indictment for forgery, although un- 
stamped (0- And in general, no evidence of collateral facts is available 
in defence for the purpose of showing that the instrument could not, if 
genuine, have been legally enforced. 

The purport of a writing is that which appears on the face pf it, and if 
the writing when produced does ifat appear to be that which according to 
the allegation it purports to be, the variance will be fatal (u ) ; as, where the 
indictment stated that the bill purported to be a bank-note, and the instru- 
ment produced in evidence was in the form of a promissory note, “I pro- 
mise to pay, &c. for Self and Company of my bank in England” (x)+ 

If the instrument given in evidence correspond with the description in 
the indictment, hut is defectively executed in any respect, it is a question 
for the jury whether it is a counterfeit of the kind of instrument the forgery 
of which is charged ; and if the resemblance be sufficient to impose upon 
persons of ordinary observation, although persons of experience could not 
have been deceived, it will be sufficient to support the allegation of forging 
the particular description of instrument, or a paper writing purporting to be 
that instrument; as where, on an indictment for forging a bank-note, it 
appeared that the word pounds was omitted in the body of the bill (?/), 
and there was no water-mark on the paper; so£rhere the notes were so ill 
executed that the difference between the false and genuine notes was very 


(n) Carter's Case , East’s P. O. 985. 

(a) Forging an acceptance of an incom- 
plete instrument, as where at the time no 
drawer’s name was inserted, is not a forgery 
of an acceptance of a bill of exchange 
within 1 Will. 4, c. 00, s. 04. R. v. But - 
ter wick, 2 Mood. & R. 196. 

(p) Japhet Crook’s Case, Str.901. For 
other instances, see Crim. Pleadings, 110, 
2d edit. 

(qr) B. v. Murphy , 10 St. Tr. 183. R . 
v. Sterling , Leach, 117. Coogan’s Case , 
2 Leach, 503. 

(r) Coogan’s Case , East’s P. C. 948. 

(*) JR. v. Hatches wood , Leach, 295; 


East’s P. C. 955. /?. v. Morton , Ibid. 

R. v. Reculist , Ibid. 956. R , v. Davis , 
Ibid. 

(t) Ibid . 

(u) See East’s P. C. 883; Doug. 302. 
R. v. Reading, Leach, 672. . 

(a:) R. v. Jones , cor . Lord Mansfield, 
Doug. 302 ; 2 East’s P. C. 883. 

(y) R. v. Elliott, 2 East’s P. C. 951 ; 
2 N. R. 93. By the stat. 2 & 3 Will. 4, 
c. 123, s. 3, it is sufficient to describe the 
instrument as in an indictment for stealing 
the same. See II Geo. 4, & 1 Will. 4, 
c. 66, s. 10. 



FORGERY. 467 

apparent in several particulars, some persons having in fact been deceived Purport 
by them (z). variance. 

An allegation that the whole of an instrument was forged, is proved 
by evidence of an alteration of a genuine instrument for the purposes of 
fraud (a). 

4thly. The intention to defraud must be proved as averred (b). Such an Intent, 
intention is usually evidenced principally by the act itself, which, froift its 
nature, in general leaves no room for doubt upon the point. The inference 
is frequently confirmed by the conduct and behaviour of a guilty party, in 
the artifices and falsehoods which he employs for the purpose of effecting 
his object,, or of avoiding detection. The subsequent uttering or publi- 
cation of the forged instrument is admissible and strong evidence to prove 
the original design in forging the instrument; and whether the making or 
uttering of a forged instrument be done with intent to injure a particular 
person as alleged, is matter of evidence to the jury (e). 

A party is guilty of uttering a forged bill within the statute, where he 
utters it in payment of a debt and knowing that t )tt names of the parties 
on the bill are fictitious, although he intend at the time to take up the bill, 
the party to whom he utters it not knowing that the names on the bill are 
of merely fictitious persons ( d ). 

Where the intent as laid was to defraud A B., &c. the stewards of the 
feast of the S^pnsof the Clergy, and it appeared that the individuals specified 
were trustees of a charitable fund, and* that the money which had been 
obtained by means of the forgery was trust money, it was held to be suf- 
ficient, since the money was theirs as against all the world but sub- 
scribers (c). 

If a banker having authority to pay money to A. f B. and C., and to them 
only, pay it to A, and to two strangers who personate B. ^nd C the instru- 
ment is x>roperly alleged to have been made with intent to defraud those 
bankers, for they remain liable for the amount (f). 

It is sufficient to show that concealment was the object of the forgery (g) ; 
and the assumption of a name which the party writes as hi>s own, is evidence 
of an intention to evade responsibility under a feigned name, and so to 
defraud (h). 

If the intent to defraud a corporation be alleged, an intent must be proved 
to defraud them in their corporate capacity ; and if an intent to defraud 
several in their individual capacities be alleged, and it should appear that 
the real intention was to defraud them in their corporate character, it seems 
that the variance would be fatal (i.) 

Where a wife, in pursuance of, directions given by her husband, utters a principals 
forged instrument in his absence, they may be tried together, atod the wife and acces- 
may be convicted as a principal in the felony, and the husband as an acces- * 0TU *> &c# 


(z) Hoost’s Case, cor. I -e Blanc, J., 2 
East’s P. C. 950. w 

(a) Supra ; and Dawson's Case, East's 
P. C. 978; 1 Stra. 19; Crim. PI. 91,92. 
Teague?* Case , East’s P. C. 172. Bee fur- 
ther as to variance, tit Variance.-— 
Perjury ; and Crim. Pleadings, 2d edit. 
101.263. 

(b) East’s P.C. 854. 988; 1 Leach, 215. 

(c) Barrow?* Case , East’s P. C. 989. 
1 Leach, 77. JSlseworth’s Case , East’s P . 
C. 989. 


( d ) 22. V. Hill , 2 Moody’s C. C. 30. 

(e) It. v. Jones £ Palmer, East’s P. C. 
991. 1 Leach, 366. 

(f) Dixon’s Case, 2 Lewin’s C. 178. 

(g) 22. v. Aichles , East's P. C. 968. 
Shepherd’s Case, East’s P. C. 967. But 
where the immediate effect of the act is to 
defraud, the jury ought to find the inten- 
tion. Shepherd’s Case , Russ. & Ry. C. C. 
L. 169. 

(h) Ibid. 

(i) See 22. v. Jones jr Palmer . 
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sory before the fact (A). Where the witness, in consequence of a communi- 
cation with the hudband, went to his house, and there saw the wife, where 
the communication between the husband and the witness was mentioned, and 
the wife sold to the witness several forged notes and delivered them to him, 
and after delivery, but before change had been received by the witness out 
of the money given to the wife, the husband put his head into the room and 
said** Get on,” but did not otherwise interfere, it was held that the wife might 
properly be convicted ; for although the law, out of tenderness to the wife, 
when a felony (Z) is committed in the presence of the husband, raises a 
primd facie presumption in her favour of coercion by the husband, yet it is 
necessary that the husband should be actually present and taking part in the 
transaction (m). 

Proof that the prisoner exhibited a forged instrument as a true and genu- 
ine instrument, is evidence that he pronounced or published it(«). With 
respect to the proofs on this subject, see tit. Coin (o). 

On an indictment for forging a will, it is no defence to show that probate 
of the will has been granted by the Ecclesiastical Court (/?). 

Formerly, upon a conviction for forgery, the forged instrument was con- 
demned, and ordered to be destroyed. Hence a party who would, if the 
instrument had been genuine, have had an interest in its destruction, either 
because he would have been liable upon it, or because it would have barred 
his claim against another, was regarded as an incompetent aptness, since, 
at all events, the proof against him was rendered much more difficult by a 

(A) R. v. Morris , Leach, 1096. 

(Z) But the rule does not extend to cases 
of murder. 

(m) 1 Hale 46. Kel. 37. 2 East’s P. 

C. 569. Hughes's Case , cor. Thompson, 

B. Lancaster Lent A*ss. 1813, MS. 

(n) East’s P. C. 972. 3 Ins. 172. The 
uttering a forged order, under a false re- 
presentation, is evidence of the scienter. 

R. v. Shepherd , Leach, C. C. L. 265. 

Evidence of a delivery of a forged bank- 
note by A. to B. in order that B. may put 
it off, is a disposing and putting away by 
A . within the statute 16 G. 2, c. 13. R. 
v. Palmer , 1 N. R. 96. Whfere the pri- 
soner, on quitting the office of assistant 
overseer, delivered o^er to his successor, 
amongst other vouchers, a paper in the 
usual form, “ £. for the high constable,” 
signed J . //., which had been altered to a 
larger sum, it was held to amount to an 
uttering a fomed receipt with intent to de- 
fraud the high constable. Reg. v. Board - 
man, 2 Mo. 6c R. 147. 

(< o ) Supra, tit. Coin. See also R. v. 

Ball, l Camp. 324. Russ.&Ry.C.C. L. 132. 

The prisoner uttered a forged bank-note on 
the 17th of June, and evidence was ad- 
mitted that on the 20th of March preced- 
ing he had uttered a 10 L note of the same 
manufacture* and that there had been paid 
into the bank of England various forged 
notes, dated between the preceding months 
of December and March, all of them of the 
Same manufacture, and having different in- 
dorsements upon them of the hand-writing 
of the prisoner. It was also proved, that 


when apprehended, he had in his possession 
paper and implements fit for making notes 
of the same kind with those produced. 
All the Judges were of opinion that the 
evidence was admissible to prove the 
prisoner’s intention. Where the prisouer 
was charged with having feloniously utter- 
ed a 5 1. bank of England note, on the 27th 
of November, and evidence was given of 
his having uttered a forged 2 1. note of the 
bank of England on the 4th of July pre- 
ceding, and that he had also uttered a pro- 
vincial note of the Leicester bank about 
six weeks before the uttering in question, 
and that he had uttered a 5/. bank of 
England note about the end of November, 
which was returned to him as bad ; it was 
held that the conviction was improper, no 
evidence having been given, as to two of 
the notes, that they had been actually 
forged. And some of the Judges were of 
opinfon, that even in case evidence had 
been given that the second and third notes 
were forged, yet that, being notes of a 
different description and denomination, the 
evidence as to uttering them ought not to 
have been recelled. R. v. Millard, 1 Russ. 
Sc Ry. C. C. L. 245. On an indictment 
for uttering a forged bill of exchange, other 
forged bills on the same house, found on the 
prisoner at the time ofhis apprehension, aqs 
evidence against him. JR. v. Houghton, 
Russ. Sc Ry. 130. R. v. Wylie, 1 N. R. 
92. JR. v. Roberts , 1 Camp. 339. 

(p) R . v. Buttery §• Macnamara, cor. 
Garrow, B., O. B. 1817 ; and afterwards by 
the Judges. 
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conviction. The objection to competency survived the practice on which it Compe- 
was founded, and hence the rejection of witnesses on tins ground has been 
considered to be an anomaly (g), for it was certainly irreconcilable with the 
general principles now established on the subject of interest (r). It was said, 
that where the prisoner, if the instrument were genuine, might sue the 
witness upon it, the latter had a direct interest in the conviction, because it 
was not to be presumed that the Crown would, after conviction, attempt to 
establish a claim upon that instrument against the witness (s); and that 
although the instrument were made for the benefit, not of the prisoner but of 
a third person, and although the conviction would not be evidence against 
that person being in inter alios, yet that an impediment would be thrown in 
the way of his recovery, since the Court would impound the forged instru- 
ment; and the party convicted could no longer be a witness (t). 

The general rule therefore was, that a party who had an interest in setting 
aside the instrument, supposing it to be genuine, was an incompetent wit- 
ness for the Crown, on a prosecution for forgery (m). 

Thus it was held in Treble 9 s Case ,\ hat the supposed maker of a note, pur- 
porting to be made payable on demand, at his own house, or at his banker’s 
in London, was competent to prove that he had not made it payable at the 
banker’s where it purported to be payable (x) ; yet here the evidence seems 
to have tended to tfie very fact of forgery itself. 

So upon ail indictment for personating the proprietor of stock, and forging 
his signature, the latter was admitted to prove the amount of the stock which v 
he had at the Bank (although not to prove the false signature), *or the pur- 
pose of showing the intention to defraud him, as alleged in the indictment (y). 

On an indictment for forging a promissory note which bore an indorsement 
by the prisoner, of the receipt of a year’s interest, it was held that the sup- 
posed maker was not competent to negative the fact of payment, because it 
tended to prove the forgery; but all the Judges agreed that such a witness 
was competent to prove all the facts perfectly collateral (z). The objection 
to competency in such cases no longer rests upon any principle, although 
the practice has become too inveterate to be wholly rejected; yet it is 
obvious that it ought to be strictly restrained within its ancient limits; and 
upon this ground, perhaps, the distinction between evidence of the very fact 
of forging, and collateral facts, may have proceeded. 

The objection to competency ceased where the witness had no interest in 
the destruction of the instrumejgL Thus, where A . drew a bill on B. pay- 
able at the banking house of C., 5 / s acceptance having been forged, but C. 
having given him credit to the amount, although he had paid the bill; B . 


(q) See Ld. Ellenborough’s observations, 
JR. v. Boston , 4 East, 572. And see 2 East, 
093. 

(r) See tit. Intbbbst. f 

( s ) Co. Lit. 352. 2 Ins. 39. 

(0 B. v. Whiting , 1 Salk. 283. 1 Lord 
Raym. 396. 2 Haw. c. 46. 424. East’s 

P. C. 994; but see B . v. Bray, R. T. 
Hardw. 358. Smith v. Prager , 7 T. R. 63. 

(u) BusselVs Case , Leach, 8. Beeve’s 
Case , Ibid. 812. Coffey’s Case , East’s 
P. C. 995. B. v. Bhodes, 2 Str. 728. 
Thornton's Case , 2 Leach, 634. See also 
Crocker's Case , 2 N. R. 87 ; 2 Leach, 987. 


12. v. Bunting , East’s P. C. 996. JR. v. 
Bhodes, Leach, 31. But see B. N. P. 284. 
An executor is a bare trustee claiming no 
interest under the will. 

(a?) Treble’s Case, 2 Taunt. 328 ; 2 Leach, 
1040. 

(y) JR. v. Parr, East’s P.jC. 997. 

(z) Crocker’s Case , 2 N. R. 87 ; 2 Leach, 
987. It is said that Lord Ellenborough, 
C. J., Macdonald, C. B., and,. Lawrence and 
Le Blanc, Js., were of opinion that the wit- 
ness was competent on all points, except 

# the fact of forgery. 
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was held to be comretcut to prove the forgery (a). So where the party whose 
receipt has been forged, had recovered the arqount from the prisoner (b). So 
the supposed testator might prove the forgery of his will (c). So a witness 
might be rendered competent by a release (d) as from the holder to the 
drawer, there being no other name on the note. 

So one who signed ah instrument as the mere agent of another, as a cashier 
at the Bank, who gives security for the faithful discharge of his duty, was 
held to be competent to prove the forgery of his name, for he is not respon- 
sible on the instrument, and it iz not to be presumed that he acted criminally 
and fraudulently in breach of his duty(e). 

And now by the stat. 9 Geo. 4, c. 32, s. 3, on prosecutions for forging or 
uttering any deed, See., or for being accessary before or after the fact to any 
such offence, if the same be a felony, or for aiding, abetting, or counselling 
the commission of such offence, if the same be a misdemeanor, no person 
shall be deemed to be an incompetent witness by reason of any interest 
which such person may have or be supposed to have in respect of such 
deed, &c. 

Another question arises, whether, when the person whose writing is forged 
may be called, he must be called ; it seems now to be settled that he need 
not, although the point lias been much discussed, and even decided dif- 
ferently (/), But upon indictments for the forging of* bank-notes, it has 
been held that the supposed signature of the bank clerk may be disproved 
by any person acquainted with his hand-writing, without calling him (y). 
The objection that secondary evidence is substituted for the best does not 
u Pply this case, since there is not such a distinction between one man’s 
knowledge of his own hand-writing, and the knowledge of another on the 
same subject, as constitutes (A) the former evidence of a superior degree to 
tlie latter. 

This rule, as to the incompetency of a witness, did not extend to civil 
proceedings, for there the result did not occasion the destruction of the 
instrument, as in prosecutions for forgery (i). In a late case, upon the trial 
of an action against an agent for negligence in transacting the purchase of 
an annuity, the supposed surety was admitted to prove that the deed which 
purported to have been executed by him was a forgery (A). 


FORMER CONVICTION. 

By the sfcut. 6&7 W. 4, c. Ill, which Acites that doubts had been enter- 
tained whether the practice under the stat. 7 Sc 8 Geo. 4, c. 28, s. 11, as to 
charging the jury at the same time to inquire of the principal offence and 
previous conviction, was consistent with a fair and impartial inquiry, it is 
enacted that on the trial of a prisoner for any subsequent felony, it shall 


(a) Usher’s Case, East VP. C. 999. Tes- 
tin'* Case, Ibid. 1000 ; 12 Moil. 338. 

(b) R. v. Wells, B. N. P. 289. Dean's 
Case , 12 Vin. Ab. 23. 

<*> Coogdk's Case, 2 Leach, 503. R . v. 
Sterling, East’s P. C. 1003. R. v. Mur- 
phy. 

(d) R. v. Akehurst, Lcacb, 178. Dr. 
DodfVs Case . 

(i) R . v. Abraham New land, East’s P/ 
C. 1001. 


( f ) Captain Smith's Case , East’s P. C. 
1000. 

(g) Hughes's Case, cor. Le Blanc, East’s 
P. C. 1000. M‘Guire's Case , Ibid. 

(A) Vide Vol. I. tit. Best Evidence. 
(i) But yet the Court, it seems, have 
the power of impounding forged deeds 
proved to be forged in civil cases. 

(k) Hunter v. King, cor. Holroyd, J. 
Guildhall Sitt. after Mich. Term, 1 Geo. 4, 
and afterwards by the Court of K. B. ; 
4 B. & A. 200. 
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not be lawful to charge the jury to inquire concerning such previous con- 
viction, until they shall have inquired concerning sudh subsequent felony, 
and shall have found such person guilty of the same ; and that the sending 
of such statement to the jury, as ,part of the indictment, 6hall be deferred 
until after such finding. Provided nevertheless, that if, upon the trial of 
any person for any such subsequent felony, such person shall give evidence 
of his good character, it shall be lawful for the prosecutor, in answer 
thereto, to give evidence of the former indictment and conviction of such 
person for the previous felony before such (any) verdict shall have been 
returned; and the jury shall inquire concerning such previous conviction 
for felony at the same time that they inquire concerning such subsequent 
felony (/). 


FRAUD. 

Fraud is an extrinsic collateral act which vitiates all transactions, even Effect of 
the most solemn proceedings of courts of justice. Lord Coke say 9 it avoids fraud, 
all judicial acts, ecclesiastical or temporal (m). 

In civil suits all strangers may falsify for covin, either fines, or real or As to civil 
feigned recoveries, aiul even a recovery by a just title, if collusion was prac- sult8, 
tised to prevent a fair defence; and this, whether the covin is apparent 
upon the record, as not essoining, or not demand ing the view, or by suffering 
judgment by confession or default; or extrinsic, as not pleading a release, 
collateral warranty, or other advantageous pleas (/i). 

In criminal proceedings, if an offender be convicted of felony on confes- 
sion, or be outlawed, not only the time of the felony, but the felony itself, 
may be traversed by a purchaser whose conveyance would be affected as 
it stands; and even after a conviction by verdict he may traverse the 
time (o). 

In the proceedings of the Ecclesiastical Court the same rule holds. In 
Dyer there is an instance of a second administration, fraudulently obtained, 
to defeat an execution against the first ; and the fact being admitted by 
demurrer, the Court pronounced against the fraudulent administration. 

In another instance, an administration had been fraudulently revoked, and 
the fact being denied, issue was joined upon it ; and the collusion being 
found by a jury, the Court gave judgment against it. 

In the more modern cases, the question seems to have been, whether the 
parties should be admitted to prgve collusion, not seeming to doubt but that 
strangers mighty p). 


(0 It appears that this amendment in 
the criminal law, evidently so essential a 
one to the fair administration of justice, 
was occasioned by the remarks of Parke, B. 
in summing up to the jury in Jefferson's 
Case, 2 Irwin’s C. 187. In some of the 
earlier cases under the stat. 7 & 8 G. 4, 
c. 28, s. 11, the reading and proof of the 
charge of the previous felony were deferred 
till after the verdict on the principal 
charge. 

(mi) A fraudulent representation will 
avoid a bond founded on that representa- 
tion; secus , of a representation merely 
erroneous. Nash v. Palmer , 5 M. & S. 
374. But strong evidence is necessary in 
order to avoid an instrument, (e. g.) a lease, 


after long lapse of time. Chandos v. 
Brownlow, 2 llidg. P. C. 317. 

( n ) See tit. Pine; and supra , Vol. 1. 

(o) Vol. I. tit. Judgments. 

( p ) Vide supra , Vol. I. tit. Judgments- 
A party cannot rescind his own act on the 
ground of fraud. Jones v. Yates , 0 B. & 
C. 512. Nor avail himself of his own wrong. 
Williams v. Gardiner , 11 Moore, 142. 
Where a party had been elected into a cor- 
porate office, and a rule nidi for a manda - 
mus had been obtained, calling upon him to 
take upon himself the office ; held, that he 
could not allege, as a ground of excuse, 
his own disability in not having received 
the sacrament within a year before his 
election. jR. v. Walker , 6 M. & S. 277* 

li li 4 
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So that collusion, being a matter extrinsic of the case, may be imputed by 
a stranger, and tried by a jury, and determined in the courts of temporal 
jurisdiction. * 

And as fraud will vitiate the judicial apfS of the temporal courts, there 
seems as much reason to prevent the mischiefs arising from collusion in the 
Ecclesiastical Courts, which, from the nature of their proceedings, are at 
least as much exposed, and which have been in fact as much exposed, to be 
practised upon for sinister purposes, as the Courts of Westminster-hall (gr). 

Where fraud depends upon the intention of a party, the existence of that 
intention is usually a matter of fact, which must be found by a jury (r), who 
are to decide on questions of mala Jides . In some instances it results by 
inference of law, from the particular circumstances of the case, as found by 
the jury ( s ). 

A secret trust to evade the statute of mortmain may be proved by extrin- 
sic evidence (t). 

Fraud is never to be presumed where not expressly found ( u ). 

Proof that a deed was prepared in the office of a respectable solicitor 
is not evidence to show the fairness of the transaction, where fraud is 
alleged. 


FRAUDS, STATUTE OF ; 29 Car. II. c. 3. 

Thk provisions of this celebrated statute seem to operate principally as 
rules of evidence, calculated for the exclusion of perjury, by requiring, in 
particular cases, some more satisfactory and convincing evidence than mere 
oral testimony affords ; they dispense with no evidence of consideration 
which was requisite previous to the statute (x) ; they give no efficacy to 
written contracts which they did not possess before. 

tt would be inconsistent with the object of the present treatise to enter 


Where the defendant had proposed a person 
to be accepted as tenant in his stead, who 
proved to be insolvent, and whom the de- 
fendant knew had compounded with his 
creditors ; held to he such a fraud that he 
still remained liable for the rent. Rruce 
v. Ruler , 2 M. & Ry. 3. A party to the 
suit in the Ecclesiastical Court cunnot be 
admitted to show that the sentence has 
been fraudulently obtained. See Prud- 
ham v. Phillips , Ambl. 703. So one who 
has conveyed an estate in order to confer 
a colourable qualification to kill game can- 
not be admitted to allege his own fraud to 
defeat the conveyance. Roe d. Robots v. 
Robert s, 2 B# & A- 367. See Hawe v. 
Leader , Cro. J. 270 ; Roe v. Ranks, 4 B. 
& A. 401, supra . 

(<?) The above is part of the judgment of 
L C. J. De Grey» In the Ruchess qf King- 
ston 9 * Case, St. Tr., in which the Judges 
came to the following resolutions ; — First, 
that a sentence in a spiritual court agaiust 
a marriage, in a suit of jactitation of mar- 
riage, is not conclusive evidence, so as to 
stop the counsel for the Crown from proving 
the marriage in an indictment fbr polygamy; 
but, secondly, admitting such sentence to 
be conclusive upon such Indictment, the 


counsel for the Crown may be admitted to 
avoid the effect of such sentence, by proving 
the s&me to have been obtained by fraud 
or collusion. 

(r) See tit. Bankruptcy. — Coin.— 
D ec e it. — Frau dulent Conveyance. 
— Forgery. — Intention. As to fraud 
on the insolvent law, see 4 B . & Ad. 555. 

(s) See tit. Bankruptcy, 154; and sec 
the Observations of Buller, J., JE 1st wick v. 
Caillaud , 5 T. R. 420 

(t) See the authorities, 2 Powell on 
Devises, by Jarman, 29. 

(u) Hawkins, P. C. b. 2, c. 49, s. 1 1 . 

(x) Rann v. Hughe s, 7 T. R 350; 4 

Bro. P. C. 27. Rarrel v. Trussel, 4Tuunt. 
121. Neither do they make it necessary 
to allege in a declaration that the promise 
is evidenced as the statute requires ; hut 
in a plea it; is otherwise, if the agreement 
pleaded can have no effect unless it be in 
writing. Com. Dig. Action on the Case, 
F. 3. Case v. Rarber* Ray. 450. The 
defence, no contract in writing, need not, 
it seems, be specially pleaded. Rutterr 
mere v. Hayes , 5 M. & W. 456 ; 7 JDowl. 
489. Jones v. Plint , 2 P. & D. 594. See 
Rasttcood v. Kenyon, 3 P. & D. 376. 
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into a discussion of the different clauses of this statute ; little more is pro- 
posed than to refer briefly to the decisions upon the subject. 

By sec. 1. "It is enacted, that all leases, estates, interests of freehold, or* Cl ^| 0 ^ of 
terms of years, or any uncertaipginterest of, in, to or out of any messuages, eJSti/te. 
manors, lands, tenements or hereditaments, made or created by livery and 
seisin only, or by parol, and not put in writing, an$ signed by the parties 
so making or creating the same, or their agents, thereunto lawfully autho- 
rized by writing, shall have the force and effect of leases or estates at will 
only. ” 

Sec. 2. “ Except all leases not exceeding the term of three years from the Sec. 2. 
making thereof, whereupon the rent reserved to the landlord during such ttB x ^ lea^e* 
term shall amount unto two third parts at the least of the full improved value 
of the thing demised.” 

It has been held, that the purchase of a standing crop of mowing gross is 
not within the first section (y), and that it does not apply to a parol agree- 
ment for an easement for seven years in the lands of another, such as a 
right of way or privilege of stacking coals (z). 

But in the late case of llewlins v. Shippam (a), it was held that a freehold 
easement in the land of another cannot be created without deed ; and that 
%1 though a parol demise might be an excuse for a trespass, until it was 
countermanded, yet that a right and title to such an easement, as to have 
passage for water, could not be created without deed. 

“ Shall have the force and effect of ^leases or estates at will only” — Not- 
withstanding these words, where a tenant has held for two or three years 
under a parol demise for twenty-one years, he is to be considered a tenant 
from year to year (5), the year’s tenancy commencing on the same day of the 


(y) Crosby v. Wadsworth, 6 East, 610. 
But it is withiu the 4tli section. Ibid. 

( 2 ) Wood v. Lakey Say. 3. Webb v. 
Pa ternoster, Palm. 71. N ote, in the former 
case the party, in addition to the liberty 
of stacking buy, was also to have the use 
of the close, which distinguishes It from 
the latter case; and see note (a). 

(a) 5 B. & C. 221. And although a 
freehold right was claimed in that case, the 
reasons given by the Court, and the autho- 
rities cited, seem to extend equally to 
licences for a mere definite term. See Monk 
v. Baxter , Cro. J. 574; Itumsey v. Haw - 
su?iy 1 Vent. 18; Hoskins v. Robins , 2 
Vent. 123 ; Harrison v. Parker , 6 East, 
754; Fentiman v. Smithy 4 East, 107. 
And the Court observed, that the objection 
that the right lay in grant, and therefore 
could not pass without deed, was not taken 
in the cases of Webb v. Paternoster , Palm. 
71 ; Wood v. Lake, Bayer, 3, or Taylor 
v. Waters, 7 Taunt. 374. It is indeed to 
be observed that the .first of these cases 
was decided before the Statute of Frauds 
was passed, and that the interest in the 
case of Wood v. Lake amounted to a lease, 
inasmuch as the party was to have the sole 
use of that part of the land on which he 
was to stack his coals. In the case of 
Winter v. Brockwell, 8 East, 308, the de- 
fendant put up the sky-light on his own 
land, and all that the Court decided was, 


that as the plaintiff had consented to .the 
obstruction, he could not afterwards revoke 
it without reimbursing the defendant’s ex- 
penses. In Fentiman v. Smith , 4 East, 
107, where the plaintiff claimed to have 
passage for w ftter by a tunnel over the 
plaintiff’s land, Ld. Ellenborough held dis- 
tinctly that “ the title to have the water 
flowing in the tunnel could not pass by 
parol licence without deed.” A parol 
licence to use an easement must at all 
events be express. Bridges v. Blanchard , 
1 Ad. & Ell. 536. Qu. whether an ease- 
ment to admit light without interruption 
from the owner of land adjoining the house 
of another may be without deed. Ib. And 
if so, whether it is countermandable. Ib. 
The taking tolls of a market without deed, 
does not confer a settlement It. v. Chip- 
ping Norton , 5 East, 230. Per Ld. Ellen- 
borough, no interest passes by the parol 
demise. 

(b) Clayton v. Blahey , 8 T. R. 3. But 
note, that he liad held for several years, 
and been treated as a yearly tenant. Bee 
Watkins’s Principles of Conveyancing, 4th 
ed. 6, and his observations on the marginal 
note in the case of Clayton v. Blahey , 8 
T. R. 3. Bee Richardson v. Giffordy ] Ad. 
& Ell. 62 ; infra , tit. Waste. Semble, 
that under an agreement for a tenancy ex- 
ceeding three year*, void for want of Big- 
nature, the tenant i* for the first year 
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year with the parol lease. Where there was a parol agreement for a lease 
for seven years, the tenant to enter at Lady-day, and quit at Candlemas, it 
was held, that the landlord could not put an end to the tenancy except at 
Candlemas, for the tenants in such cases tfre considered to be tenants from 
year to year; and although by the Statute of Frauds, the agreement be void 
as to the duration of ^ie lease, it governs the terms on which the tenancy 
subsists in other respects ( c ). A parol lease for three years, to commence in 
futuro , is not good (d). 

Where a party enters under a mere agreement for a future lease, he is a 
tenant at will only ; if he pay a yearly rent he. becomes a tenant from year 
to year, such tenancy being determinable on the execution of the lease 
according to the agreement. And though no rent be 'paid, the relation 
of landlord and tenant subsists, the party having entered with a view to a 
lease, and not with a view to a purchase. 

Sec. 3. enacts, “ That no leases, estates or interests, either of freehold or 
terms of years, or any uncertain interest, not being copyhold or customary 
interest of, in, to, or out of any messuages, manors, lands, tenements or 
hereditaments, shall be assigned, granted or surrendered, unless it be by deed 
or note in writing, signed by the party so assigning, granting or surrender- 
ing the same, or their agents thereunto lawfully authorized by writing, of 
by act and operation of law.” 

The statute has been held to extent to a parol <isslgnment of a lease from 
year to year(e), and to surrenders of tenancies from year to year(/*); and 
therefore a mere parol agreement between a landlord and tenant to deter- 
mine the tenancy in the middle of a quarter is not binding (g). 

The mere cancelling of a lease is not a sufficient surrender within this 
clause (A), but a surrender of a lease by deed ipay be effected by writing 
without deed, as where a mortgagee wrote upon the mortgage deed a receipt 
for principal and interest, adding, “ I do release and discharge the within 
premises from the term of 500 years.” (£). 

Or by act and operation of law . — The taking a new lease by ymrol is by 
operation of law a surrender of the old one ( h ), although it be by deed ( l ), 
provided it be a good one, and pass an interest according to the contract 
and intention of the parties, for otherwise the acceptance of it is no implied 
surrender of the old one (mj. Where A, by parol, let a house to A who 


tenant at will, and afterwards from year to 
year, subject to stipulations. 

( c ) Doe d. Rigge v. Dell , 5 T. B. 471. 
See Watkins’s Elements of' Conveyancing, 

4 ; Hargrave’s Notes to Co. Litt. 55; 4 
Taunt. 128 ; where it was held that a let- 
ting without restriction as to time, creates 
a tenancy at will. See also Evans's Stat. 
vol. 1, p. 284. 

(d) Rawlins v. Turner, 1 Ld.Rayra.736. 

(e) Dotting v. Martin, 1 Camp. 317, 
cor. Sir A. McDonald, C. B. 

(/) 2 Camp. 103 ; 2 Starkie’s C. 379. 
And see Magennis v. M , Cullough, Gilb. . 
Eq. C. 236. 

(g) Thomson v. Wilson, 2 Starkie’s C. 
379. Mollett ▼. Drciyne, 2 Camp. C. 103 ; 
Johnstone v. Huddlestone , 4 B. & C. 922 ; 
where an occupation took place under a 
new lease, under the mistaken idea that it 
was a good and valid lease. 


(h) Doe v. The Archbishop of York , 
6 East, 86. 

(i) Farmer v. Rogers, 2 Wilson, 26. 

(k) See 1 Will. Saund. 286, b. The 
principle on which the taking a new lease 
amounts to a surrender of the old one is 
this, that without it the intention of the 
parties cannot be effectuated. See Shep- 
herd’s Touchstone, tit. Surrender. If a sole 
tenant assent to occupy and does occupy 
jointly with another, that puts an end to 
the former tenancy. Hamerton v. Stead, 
3 B. & C. 478; and see Mellow v. May, 
Moore, 636. 

(/) Ibid.; and see Thomas v. Cooke, 
2 Starkie’s C. 410. 

(m) Wilson v. Sewell, 4 Burr, 1380; 
Davison v. Stanley , Ibid. 2210; 1 Will. 

Saund. 230, b. and the cases there cited. 

a 
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underlet it to C.> and then A., with B.’a assent, accepted C. as his tenant Surrender 
and received rent from him, it was held that the substitution involved a *>y opera- 
surrender ; for it was made with the assent of J?., which could not be with- ^ oa * aw< 
out a surrender of the former leefee (n). So where it was agreed between the 
landlord and tenant, that anothet tenant should be substituted for him, 
which was done, it, was held that the first tenancy was thereby deter- 
mined (o). Where the landlord having had a dispute with his tenant, told 
him that he might quit when he pleased, and the tenant accordingly quitted 
in the middle of the quarter, it was held that the landlord was entitled to 
recover in an action for use and occupation for the whole quarter (jp). But 
where the landlord accepted from his tenant the key of the demised house 
in the middle of the quarter, it was held that the former could not recover 
in respect of any subsequent rent(^). The mere fact of a lease being found 
in a cancelled state, in the possession of the lessor, does not show a sur- 
render in law, or conclusively 9how a determination of the lease (r). 

Sec. 4. — No action 9hall be brought whereby to charge any executor or Sec. 4. 
administrator upon any special promise to answer damages out of his own 
estate (s) y or whereby to charge the defendant upon any special promise to 
janswer for the debt , default , or miscarriage of another person, or to charge menu, 
any person upon any agreement made upon consideration of marriage , or 

(n) Thomas v, Cooke , 2 Starkie's Cj408, ^ic might deduct it from the claim for rent 

cor. Abbott, J. and afterwords by the Court *et off, though not mentioned in his parti- 
of K. B. 2 B. & A. 119. So where the culars. But note that Parke, J. Intimated 

tenant took lodgings for a year, paid for doubts whether such reduction was in 

one quarter, and for the interval between strictness allowable. 

that time and the time of re-letting by the (q) Whitehead v. Clifford, ft Taunt. 51$. 

lessor; for the letting to another dispenses (r) A lease had been duly executed, and 

with the necessity for a surrender. Walls once in the lessee's possession, and the lease 
v. Atcheson, 3 Bing. 462. In the case of began to operate, but was afterwards found 
Lloyd v, Crispie , cited ib. by Parke, J., it in the lessor's possession in a cancelled 

was held, that where the lessor had con- state; held, that as there was no surrender 

sented to the introduction of another oc- by operation of law, nor any ground for 

cupier he had no claim on the lessee, who presuming that there had been any note in 

was under covenant not to assign without writing within the statute of frauds, the 

license. lease was to be considered as still in opera- 

(o) Stone v. Whiting , 2 Starkie's C. 235, tion. Doe v. Thomas , 9 B. & C. 299. The 

cor. Holroyd, J. And see Whitehead v. plaintiff in trespass for seizing goods was 

Clifton , 5 Taunt. 518 ; Harding v. Cra- the assignee of an under-lease granted by 
thorn , 1 JEsp. C. 57 ; infra , Use &c Occu- O one#f the defendants, and no rent bad 
pation. been paid; the original lease to Q . bad 

( p ) Mollett v. j Brayne, 2 Camp. 103, also come by assignment to the other de- 
cor. Ld. Ellenborough, and afterwards by fendant, who had obtained a new lease 

the Court of K. B. A lessee grants a learfe from the lessors, and cancelled the old one ; 
for eleven years, covenanting to pay for held that upon the general issue pleaded 

tillages, &c. at the end of the term; a under the 11 G. 2, c. 19, s. 19, the defendant 

quarrel taking place during the term, the might justify as for a distress for the rent 

tenant says that he will go ; the landlord due in O * s right, without showing any ex- 

says, “ You may;” the tenant replies, “ I press recognition of the act by him, and that 

shall expect to be paid for what 1 have laid the notice liaving been given in the name 

out;” the landlord says nothing; the tenant of the other defendant, did not preclude 

quits : held that the landlord was entitled the defendants from availing themselves 

to a verdict, on a plea of set-off of the of the title under O . in their defence to 

rent, to an action for work and labour ; the the action. Upon the construction of the 

tenancy not having, under the circum- stat. of frauds, the cancellation of the ori- 

stances, been determined. Whitaker v. ginal lease was not of itself a surrender of 

Harher 9 York Sum . Ass. 1 832, cor . Parke, J. such lease. Wootley v. Gregory , 2 Y. & J. 

Held also, that the tenant, deserting the 536. 

premises, was not entitled to the compen- (#) See Bonn v. Hughes , 7 T. R, 350. 
satkm for tillages, Ac. stipulated for in the A mere promise in writing without consi* 

lease. Held also, that if the tenant had deration will not bind the executor, 

been entitled to a compensation on quitting, 
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gee. 4. upon any contract or sale of lands , tenements or hereditaments, or any interest 

in or concerning them, or upon any agreement that is not to be performed 
within the space of one year from the making thereof, unless the agreement 
upon which such action shall be brought, or some memorandum or note 
thereof, shall be in writing , aiyl signed by the party to be charged therewith, 
or some other person thereunto by him lawfully authorized.” 

Money paid No action shall he brought . — The statute does not apply where an action is 

cuted con* bought to recover money paid on an executed consideration for the use of 
sideration. fc he plaintiff, although by the operation of the statute the money could not 
have been recovered from the party who paid it. A, being the tenant of B . 
and restrained from assigning without the consent of B. f agreed to pay to 
B. 40/. out of 100/. to be paid to him by another tenant for the goodwill, if 
JB.’s consent to the substitution could be obtained. The new tenant was 
cognizant of the agreement, took possession, and paid the money to A . who 
promised to pay the 40/. to B it was held that B. might recover the 40/. 
from A. as money had and received to the use of B . (/), for the consideration 
was^os/, and the statute out of the question, but it would have been other- 
wise if the new tenant had not paid the money, and the action had been 
brought against him ( u ). 

Admission. If the party admit that he has made an agreement which is binding under 
the statute, the admission renders the proofs prescribed by the statute unne- 
cessary ; as where he has paid monav into court upon a count charging him 
with an agreement which could not nave been proved, except through the 
medium of written evidence (a-). * 

But if the party merely admit the fact that an agreement was made, but 
do not admit that an agreement was made in a manner which would be 
binding under the statute, the admission will not dispense with the statu- 
tory proof. If a party, in his answer in Chancery, admit the agreement 
generally, without insisting upon the statute, the Court will hold it to be 
good(y); but if the defendant merely admit an agreement in fact, and 
insist that it is void under the statute, the Court will not enforce it ( 'z ). So 
if a parol agreement be stated in a court of law, a demurrer would admit 
the agreement, and yet still advantage might be taken of the statute (a). 
Debt of Or to charge the defendant upon any special promise to answer for the 

another. debt, default (6), or miscarriage of any other person. 

Where, therefore, there is no debt or default of another, the case is not 
within the statute. Where one brings an action against another for an 
assault, and the defendant, in consideration that the plaintiff will withdraw 
the record, undertakes to pay a sum of money and costs, he is liable (c), for 

f£) Griffith v. Young, 12 East, 513. v. Tombs , 2 Anst. 420. Lea v. Barber , Id. 

(a) Per Lo Blanc, J., 12 East, 513. 425, n. And per Abbott, C. J., in May - 

(a?) Middleton y. Bretoer , Peake’s C. 15. field v. Wadsley , 3 B. &C. 361. 

(y) Prec, in Ckanc. 208. 374. 353; (5) Where the plaintiff, on a verbal pro- 

211. Bl. 66. misc of indemnity, consented to become 

(z) Rondeau v. Wyqit, 2 H. Bl. 66. bail, it was held to be a promise to answer 

(a) 2 H. B. 68, By Ld. Loughborough, for the debt or default of another within 

in delivering the judgment of the Court. the Statute of Frauds. Green v. Cresswell , 
This is to be understood of a demurrer to 2 P. & D. 430. 

a plea which ought to show that the agree- (c) Read v. Nash , 1 Wils. 305. This 

ment was valid under the statute. An w&9 on demurrer to the declaration, which 
agreement void as to part, by the Statute did not allege that any assault had been 
of Frauds, from being verbal, is void in committed. And see Burr. 1800, where 
toto. Chater v. Beckett , 7 T. R. 201. Wilmot, J. observed, that it was not a pro- 
Hence, an agreement for the sole of lands mise to pay the debt of another person ; 
and chattels, if void as to the land by the the defendant was himself originally liable. 
Statute of Frauds, is void in toto. Cork See also Stephens v. Squire , 5 Mod. 205. 
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this is an original promise, and it does not appear that there has been any 
default or miscarriage of any other person. So where the plaintiff, at the 
request of the defendant, advanced a sum of money to pay workmen in the 
garden of the defendant’s infant grandson, the case was held to be without 
the statute, the money having been advance^on the defendant’s credit, for 
the infant was not liable ( d ) ; so where the defendant buys goods at an 
auctio% without naming his principal (e) ; so where the plaintiff, at the 
request of the defendant, discharged his debtor out of custody, charged in 
execution on a ca. sa . ( f ). 

It is a question for the jury, whether the credit, before the debt was in- 
curred, was given to the defendant, or to another as the principal, taking 
into their consideration the amount of the debt, the situation of the parties, 
and all the other circumstances of the case (g) ; if upon notice given by the 
defendant to the plaintiff to produce his books, it appear that the credit was 
not originally given to the defendant, but to another, it is strong but not 
conclusive (h) evidence against the plaintiff (i), that the defendant Was but 
a surety. Where the vendor refuses to deliver goods on the credit of A. B* 
and the defendant undertakes absolutely to pay the amount, the promise 
need not be in writing, for this is in effect a sale to the defendant as prin- 
cipal, not to A . B., to whom no credit was given. 

So where the defendant is under a legal obligation to pay for a benefit 
received by another, the promise need ^ot be in writing, as where an over- 
seer promises to pay an apothecary for the cure of a pauper (/e) ; but where 
it appears that Another than the defendant is liable as the principal, the case 
is within the statute, unless the defendant bind himself upon an express 
promise, founded upon a new consideration, to pay the debt. 

Where the person to whpm the goods are furnished is liable, credit having 
been originally given to him(Z), another is not liable without a note in 
writing. As where the promise is to see another paid f<$r goods, or for la- 
bour supplied to a third person ; as, to see a surgeon paid if he would cure 
J. S. of a wound (w). A promise to see the plaintiff paid amounts to a 
promise to pay (n); as where the defendant said, “You must supply my 
mother-in-law with bread, and I will see you paid ” (o). In such cases the 
very form of the promise teems to imply the intention of the defendant to 
render himself liable as surety only, and pointy ou#the principal. So an 
undertaking by the defendant, that if the plaintiff would lend his gelding 
to J . #&, the latter would re-deliver it, is within the statute (jp). And so it 
was held where the defendant said, “Jf will pay you if J, S. will not ; ” and the 


( d ) Harris v. Huntbach, 1 Burr. 373. 

(e) Simon v. Motivos , 3 Burr. 1921. 

(/) Goodman v. Chase , 1 B. & A. 297 ; 

for as between the plaintiff and his former 
debtor, the debt was satisfied. 

( g ) 1 B. Sc P. 158. Where a boy was 
placed in a school by his mother, and appli- 
cation was made to his uncle, who said it 
was quite right that the application should 
be made to him, for that he was answer- 
able, that he could not conveniently pay 
then, but that when the next schooling be- 
came due he would pay altogether : it was 
held that it was properly left to the jury 
whether the original credit was not given 
to him. Damall v. Trott , 2C.&P. 82* 


(h) Keate v. Temple , 1 B. & P. 158. 

(i) Croft v. Smallwood , 1 Esp. C. 121. 
See Lcgge v. Gibson , Seiw. 828, n. 

0 & ) B. N. P. 281. And see 3 B. & P. 
250 ; 4 M. & S. 275 ; 1 B. & A. 404. 

(Z) Matson v. Mjfharam, 2 T. B. 80. 
Anderson v. Haynuin , 1 H. B. 120. Lex- 
ington v. Clarke , 2 Vent. 223. 

(m) Watkins v. Perkins, Ld. Bayxn. 
224. Robinson v. Pulsford, 1 Vent. 23 ; 
2 Keb. 563. 

(n) Robinson v. Pulsford , 1 Vent. 23 ; 
2 Keb. 563. 

(o) 2 T. R. 80; Cowp. 227. 

(p) Buokmyre v. Damall , 14 . Raym. 
J086 ; Salk. 27 ; 6 Mod. 248. 
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goods were afterwards delivered (y). Where A., falsely pretending that he 
was authorized by B. to order goods on his credit to be delivered to C., pro- 
mised to see the vendor paid, it was held that he was not liable, either on 
his promise, or for goods soldi but that he would be liable in an action on 
the case for the deceit (r). Ag undertaking to guarantee the payment of a 
note is within the statute (*). 

A promise to pay the debt of another is not within the statute, unless the 
promise be made to the party to whom the other is answerable (/)• 

But next, any person may bind himself by an express parol promise, 
founded upon a new consideration, to pay the* amount of another person’s 
debt. As where A. having a lien upon policies of insurance in his hands, 
delivers them up to an agent of the owner, on an agreement that the de- 
fendant, the agent, will pay the amount of a bill drawn by his principal, 
and accepted by A. for the accommodation of the principal (m). The prin- 
ciple of this and similar cases seems to be very clear. A . had a right to 
retain the policies, and if the defendant had personally undertaken to pay 
him a sum of money in consideration of his giving up the policies, the doing 
so being a relinquishment of an advantage by the plaintiff, would have been 
a good consideration to enforce the payment of the money ; but if the relin- 
quishment would have been a good consideration to support a promise to 
pay money, why should it not be equally sufficient to support any other 
promise ? If a promise by the defendant to pay 20 1. (the amount of the 
bill) would have been binding, wh^ should not the promise to pay the 
amount of the bill specifically, be also binding ? So where Dhe plaintiff had 
a lien on goods for a debt due from A. B., and the defendant, in considera- 
tion that the plaintiff would relinquish his lien, promised to pay the debt, it 
was held that the case was not within the statute (x). So where the plaintiff 
distrained for rent, and the defendant, an auctioneer, being in possession of 
the goods, and about to sell them for the benefit of the creditors, by virtue 
of a bill of sale made by the tenant, promised to pay the debt(y). So a 
promise to execute a bail-bond is not within the statute ( 2 ). So if A . be 


( 1 q ) Jones v. Cooper , Cowp. 227. But 
sec Mawbray v. Cunningham , Cowp. 
228. # 

(r) Thomson v. Bond , 1 Camp. 4. 

(,?) JEx parte Adney , Cowp. 460. 

(0 Eastwood v. Kenyon, 3 P. & D. 
276. Such a defence need not be specially 
pleaded, Ibid. 

(w) Castling v. Anbert, 2 East, 325. 
And see Houlditch v. Milne , 3 Esp. C. 87. 
Barrell v. Trussell, 4 Taunt. 117. 

The plaintiff, an occupier of lands, at the 
request of the defendant resisted a suit by 
the vicar for tithes, updn a promise to pay 
him all costs which might be paid by him, 
held not to be within the statute ; and to 
be available for the costs antecedently in- 
curred. A payment of the costs by the 
plaintiff's attorney to the vicar is a pay- 
ment by bis agent, and it is immaterial in 
what way the latter settled this account* 
with his principal; it is no objection, there- 
fore, that^ the plaintiff had only paid him 
by giving him a promissory note for the^ 


amount. Adams v. Dansey , 6 Bing. 500. 
See Assumpsit. Money paid^ 

So where the plaintiff, at the request of 
the defendant, became a co-surety with him 
in an indemnity-bond to a third person, the 
defendant undertaking to save the plaintiff 
jharmless. Thomas v. Cook , 8 B. 6c C. 728. 
An auctioneer employed to sell goods on 
premises in respect of which rent is in ar- 
rear, the landlord applies for rent, saying, 
"It is better so to apply than to distrain, 0 
the auctioneer says, "You shall be paid, 
my clerk shall bring you the money, 1 ' an 
action lies. Bampton v. Paulin, 4 Bing. 
264. See Thomas v. Williams, 10 B. 
6c C. 064. 


(x) Houlditch v. Milne, 3 Esp. C. 86. 
Williams ▼. Leper , 2 Wils. 308. See 
Keate v. Temple, 1 B. & P. 158. 

(y) Williams v. Leper , 3 Burr. 1886 ; 
2 Wils. 308. Castling v. Aubert , 2 East, 
325. 330. Bampton v. Paulin, 4 Bing. 
264. 

(z) Jarmain v. Algar, 1 R. 6c >1. 348. 
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indebted to J3., assigns a debt due from (7., which the latter promises to pay 
to B. (a). 

Where an accommodation acceptor defends an action at the request of 
the drawer, the case is not within the statute, and he may recover the costs 
as money paid to the use of the defendant (b) % So if J . S. agree, in consi- 
deration of the asignment of a debt due to the plaintiff, to pay him 10 s . in 
the poupd, the case is not within the statute (c). 

But a promise to pay the debt of another, in consideration of forbearance 
to sue that other, has been held to be within the statute (d). 

Where A . had wrongfully occasioned the death of J5/s horse, and C. pro- 
mised to pay the damages, in consideration that B. would not sue A., it was 
held, that the case was within both the intention of the statute, which wa9 
to prevent the commission of fraudulent practices by the means of perjury, 
and. also within the words of the statute, inasmuch as the terms miscarriage 
and default applied to tortious acts, from which duties resulted independent 
of any contract (e), and the case was distinguished from that of Read v. 
Nash(f\ because it did not appear that the defendant in the former action 
had ever been guilty of an assault, or been liable in damages. 

A parol prdmise to pay the debt of another, and also to do some other 
thing, is void altogether, since the plaintiff cannot separate the two parts of 
the contract^). 

On any agreement made in consideration of marriage . — It seems to be fully 
settled that mutual promises to marry aje not within the statute (A). Where 
a father promised his daughter 3,000/. and died before her marriage, leaving 
her 2,000 /. only, and afterwards the husband hearing of the letter filed his 
bill to obtain the other 1,000/., it was dismissed, because the marriage was not 
contracted in expectation of 3,000/. (e). 

Contract or sale of lands , fyc. — The main distinction between this branch of 
the 4tli section and the 1st section, is, that the 1st section relates to the actual 
creation of interests in lands, the fourth to executory contracts for the 
creation of such interests. A sale by auction is within this clause (A). 

Lands , tenements or hereditaments , or any interest in or concerning them . — 
It has been held that a contract for the purchase of a growing crop of grass, 


(а) Where a debtor of the plaintiffs, 
being arrested by them, executed an as- 
signment of monies due to him from the 
defendants, who were partners in three 
several firms in London, Buenos Ayres, 
and Chili, a written notice of which as- 
signment was sent to the partners carrying 
on the business in London, who promised 
that they would pay when they received 
the money, after a prior claim had been 
paid, and said that a notice to Chili would 
have made no difference: held, that such 
promise was not within the Statute of 
Frauds, as an undertaking to pay the debt 
of another ; and that the admission by one 
partner was competent evidence to charge 
the others, and his promise binding upon 
them. Lacy v. M‘Neile, 4 D. & R. 7. 

(б) Howes v. Martin , l Esp. 162. But 
it has been held that a promise by the in- 
dorser of a dishonoured note to indemnify 
the holder, if he will sue the drawer, is 
within the statute. Winckworth v. Mills , 


2 Esp. 484, tawft qu . ; and see Rcade v. 
Nash , 1 Wils. 305. 

( c ) Anstey v. Mar den , 1 N. R. 124. 

(d) Rothery v. Curry , B. N. 1*. 281. 
Fish v. Hutchinson, 2 Wils. 04; Ld. 
Raym. 1087 ; but see above, 477* 

( e ) Kirkkam v. Marter , 2 B. Sc A. 613. 
(/) 1 Wils. 305. 

(i g ) Chafer v. Beckett , 7 T. R. 201. 
Thomas v. Williams , 10 B. & C. 664. 
A promise by an auctioneer, about to sell 
the tenant’s goods, made to a landlord to 
pay rent not then due, is void by the 
statute, Ibid. 

(A) B. N. P. 280. Harrison v. Cage, 
Ld. Raym. 386; 1 Salk. 24. Cocke v. 
Baker , Str. 34, contra. Philpot v. Wallett, 
Skinn. 24; 3 Lev. 65. 

(i) Ayliff v. Tracy , 2 P. Wms. 45. 

(A) Walker v. Constable , 2 Esp. C. 659 ; 
1 B. Sc P. 306. Stansfield v. Johnson, 
1 Esp. C. 102. 
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to be mown and made into hay by the vendor (l), and conferring a right to 
make a profit of the surface of the land, or for the sale of growing turnips, 
their maturity not being stated ( m ), or of growing trees for hop-poles (n), or 
for the abatement of the tenant’s rent (o), for the grant of a rent-charge, or 
of a right of common, or to take lodgings (p), is within the statute. 

But that a sale of mature potatoes, to be got immediately (q) (the contact 
merely conferring an easement, or right to come upon the land to carry away 
the potatoes) ; a contract for all the potatoes growing on certain land, to 
be dug and carried away by the purchaser, the potatoes alone being the 
subject-matter of the sale (r) ; a sale of timber growing (a) ; an agreement 
by A ., the owner of land, that B. should cultivate it, yielding to A. a moiety 
of the crops (t) ; a parol contract for an easement, such as a liberty to nail 


(/) Crosby v. Wadsworth , 6 East, 602. 
Where a corporation were empowered to 
sell the aftermath of premises by writing ; 
held, that their agent writing down the 
name of the highest bidder as purchaser, 
and his giving a promissory note for the 
price, could not be considered a sale in 
writing. Symonds v. Ball , 8 T. R. 151. 

(m) Emmcrson v. Heelis , 2 Taunt. 38. 
But qu. and see Warwick v. Bruce , 2 M. 
& S. 205. And see also Waddington v. 
Bristow , and 2 B. & P. 99. 

n) Teal v. Auty , 2 B. & B. 99. M 

o) O'Connor v. Spaight , 1 Scho. & Lef? 
306. 

(p) Where upon an agreement by parol 
to take lodgings for two or three years/' 
to enter on a future day, before which the 
defendant upon inspecting declined taking 
them, and never entered ; it was held, first, 
that it was an agreement for an interest In 
land within the statute, and, secondly, that 
use and occupation could not lie maintained. 
The declaration contained two special 
counts, besides the counts for use and occu- 
pation ; the first, upon an executory consi- 
deration, stating the demise to have been for 
two years, which could not therefore be sup- 
ported, as being an untrue averment ; the 
second stated, that in consideration that 
the plaintiff had demised, the defendant 
* promised to enter and become tenant upon 
the terms stated, but there was no promise 
to pay the rent; and held, that as the 
plaintiff could only recover damages for the 
refusal to enter and become tenant, the 
relation of landlord and tenant never hav- 
ing been created, the plaintiff was pre- 
cluded by the statute from reedvering 
damages for breach of the agreement, 
there being no memorandum in writing. 
The effect of the statute upon parol leases 
is, that where valid as leases, the party 
may have a remedy upon them quoad 
leases, but not to sue for damages for not 
taking possession. Edge v. Strafford , 1 
C.&J.391. 

(q) Parker v. StanUand , 11 East, 362. 

(r) Warwick v. Bruce , 2 M . & S. 205. 
So where the contract was for a field of 
potatoes growing, the seller being to raise 
them from the ground at the request of the 


purchaser ; for they are within the descrip- 
tion of emblements, and are to be deemed 
chattels. Evans v. Roberts f 5 B. & C. 
829 ; 8 D. & R. 611. A bargain between 
an occupier of a farm and one who succeeds 
him, for growing crops of wheat for a spe- 
cific sum, the former telling the latter that 
if he does not take the wheat he shall not 
have the farm, is not a contract for land 
within the statute ; per Bayley & Holroyd, 
Js. But per Littledale, J. if the giving up of 
the land was part of the consideration, it 
is a contract within the statute. Mayfield 
v. Wadsley, 3 B. & C. 357. Where there 
is a contract for land, and distinct con- 
tracts at specific sums for the dead stock, 
and the purchaser takes possession, an 
action lies for goods sold and delivered. 
Ibid. And crops agreed to be taken by 
an incoming of an outgoing tenant may be 
recovered under a count for goods "bar- 
gained and sold ; per Bayley & Holroyd, Js. 
Ibid. A contract by parol to purchase, at 
2 s. per sack, potatoes, growing (June), to 
have them at digging-time (October), and 
to find diggers, is not a contract for an inte- 
rest in land within the statute. Sainsbury 
v. Matthews , 4 M. & W. 343 w VHiere the 
defendant agreed by parol in August for a 
crop of growing corn, and the profit of the 
stubble afterwards, some potatoes growing, 
and whatever lay grass -was in the fields, 
but the plaintiff was to have liberty for his 
cattle to run with the defendant's ; the 
latter was to harvest the corn, and dig the 
potatoes, but the plaintiff to pay the tithes ; 
held, that the introduction of the lay grass 
into the contract, as a matter of purchase 
and sale, although per se it might be taken 
to he an interest in land, yet it being con- 
sistent with an agisting by the owner of 
the vendor's cattle, and of the possession of 
the land still remaining with the former, 
the objection founded on the statute ought 
not to prevail. Jones v. Flint , 2 P. & D. 
594. 

(s) Per Treby J. 1 Ld. Raym. 182. 

( t ) PouUer v. KUlingbeck 9 1 B. & P. 
397. And an appraisement of the value 
having been made for both parties, it was 
held that A. might recover for goods sold 
and delivered 
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the framework of a sky-light against a wall (u), or to stack coals in a yard, 
or use a m ay over the land of another (jt), is not within the statute. 

A parol agreement that an arbitrator shall determine between the parties 
whether a lease shall be granted, is within the statute (y). It seems to be 
now settled that an equitable mortgage, by the deposit of title deeds, is not 
within the statute (z). Neither is a collateral agreement by a lessee to 
pay a per centage on money laid out by the landlord on the premises (u). 

It has frequently been held in equity, that a part performance takes the 
case out of the statute (5). Where the tenant agreed to pay the landlord 
40 Z. out of 100/. for the good-will of the farm if he would receive another 
tenant, it was held that the defendant having received the 100/. was liable 
at law(c); so where the plaintiff let land in consideration of receiving half 
the crop, and the crop was appraised by mutual consent, it was hold (</) 
that the statute was out of the question; so in equity, where the party has 
been put into possession (c), especially if he 1ms incurred expense (f) ; or a 
man, upon promise of a lease, has laid out money in improvements (c /) ; or 
a lessee enters and builds (A) , but the permitting one already in possession 
to continue in possession is no part-performance of an agreement for a further 
lease (i). Where the bill stated it to be a part of the agreement that the con- 
tract should be reduced into writing, and in consequence of the agreement the 
party was put to expense, it was held that the bill would lie for the sum laid 
out, and an action at law was directed, and also that the agreement should 
be* admitted (A). Where the act would not prejudice the party in case the 
agreement were not to be enforced, it is not to be considered as a part-per- 
formance (7). So where the act has been done with another view, and not 
with an intention to carry the agreement into effect (?//) ; or where it is 
merely ancillary to the contract («). An estate was sold at twenty-five years, 


(?/) W infer v. Brockirell , 8 East,310,n. ; 
11 East, 300. 

(jt) Wood v. Lake, Say, 3. Webb v. 
Paternoster . But a* to these cases, see 
Heu'liv s v. Shippam , supra , 473. 

(y) Walters v. Morgan , 2 Cox’s Clian. 
Ca. 360. 

(s) Russel v. Russel, 1 Bro. (Mi. 209. 
This is a raqjterof daily occurrence. 1 1 Ves. 
403, 404, n. ; 12 Ves. 107 ; 1 Evans’s St. 
235. 

(a) Hoby v. Roebuck , 7 Taunt. 157. A . 
in 1702, grants a lease of a theatre to JJ. 
— B. covenanting not to grunt rights of ad- 
mission, except two hundred and fifty free 
admissions, without the consent of A.; and 
in case of any of the covenants being broken, 
the lease to be void. R. then assigns liis 
interest to trustees, to receive the profits 
and pay the debts, &c. who leave R. in the 
management and direction of the concern ; 
in the course of which, in 1799, R. grants 
a ticket of admission to C . for twenry-onc 
years. In 1800, the trustees take posses- 
sion of the theatre, but suffer C. to exercise 
his privilege of admission till 1814, when 
the ticket is stopped, on the ground that B . 
had no right to make such a grant : held 
that this was not an interest in land, but 
a license to C. to enjoy the privilege of 
admission ; and therefore that it was not 
necessary that it should pass by deed, or 
that R . should have been authorized by the 

VOL. II. 


trustees in writing to make such a grant. 
Tat/iorv. Waters, 2 Marshal 1,55 1 ; 7 Taunt. 
374. 

(b) Griffith v- Young, 12 East, 513. 
Crosby v. Wadsworth, 0 East, 002. Ld . 
Aylesford's Case, Str. 783. And this, it lias 
been said, is on the ground of fraud. 1 Bro. 
C. C. 413. 417 ; 1 Ves. 221 ; Buller, J. (in 
Brodie v. Paul, 1 Ves. juu. 133), inti muted 
an opinion that the same rule prevailed at 
law as in equity on this subject ; hut a con- 
trary opinion was expressed by Ld. Eldon, 
in Cooth v. Jackson, Ves. 20. See Teal v. 
Anty, 2 B. & B. 99, where the contract 
was for growing trees, which the defendant 
(the vendee) cut down and took away ; and 
held that he might recover, the agreement 
being executed. See also above, 0!). 

(r) Griffith v. Young, 12 East, 513.. 

(d) Ponlter v. Killivgbech , 1 B. & P. 
307. And see 0 East, 012. 

(e) Pyke v. Williams, 2 Vern. 415. 

(/) 0 Mod. 37; Freem/281. Foxcroft 

v. Lister, 2 Vern. 456. Hoyd v. Ruckland , 
2 Freem. 260. 

(y) 1 Vern. 151 ; Prec. Cli.561. 

(A) 9 Mod. 37. 

( i ) Smith v. Turner, Prec. in Ch. 561. 

I k ) 1 Vern. 150. 

(l) Gunter v. Holme , A mb. 586. 

(m) Ibid. 

(n) Whitchurch v. Rev is , 2 Bro. C. C. 
559. 
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purchase, the tithes and timber to be taken at a valuation : it was held that 
the making the valuation and sending the abstract, did not amount to a 
part-performance (0). The receipt of earnest will not take the case out of 
the statute (p). Where A. articled for an estate in liis own name, and B . 
alleged that the estate had been bought for him, but there was no written 
agreement or part-payment between them, it was held, tttat B . could not 
prove the fact by parol evidence ( q ). 

Upon any agreement that is not to he performed within the space of one 
year, Sfc . — It has been held, that cases depending upon contingencies, which 
may or may not happen within the year, as upon the return of a ship, mar- 
riage, or death, the case is not within the statute (r), although the event 
does not in fact happen within the year (s). But where it appears to be the 
intention of the parties, that the agreement shall not be performed within 
the year, the case is within the statute ( t ), although part be performed 
within the year(«). 

Unless the agreement , fyc . — The term agreement comprehends contracting 
parties, a consideration, and a promise . Hence it is necessary that the names 
of the contracting parties should be stated (r). 

The consideration . — A promise in writing to pay the debt of another, with- 
out specifying the consideration for the promise, has been held to be insuf- 
ficient ( y ). 


(o) Whitbread v. JBroohhurst , 1 Bro. 
C. C. 404. 

(p) Vrec . in Chan. 500. 

(y) Bartlett v. Pickers gill , 32 & 33 
Geo. 2, in Chan, cited R. v. Boston , 4 East, 
577. 


(r) Salk. 289. Per Wilmot, J. 3 Burr. 
1281. Peter v. Compton, Skinn. 353. 
Lord Raym, 317. Pent on v. Builders, 
3 Burr. 1278 ; where, in consideration that 
the plaintiff would become housekeeper to 
the defendant’s testator, and take upon 
herself the care and management of his 
lamily, the testator undertook to pay her 
certain wages, and leave her an annuity. 
So where, in consideration that the plaintiff 
would not sue his debtor in his lifetime, the 
latter promised that his executor should 
pay him a stipulated sum. Wells v. Hor- 
ton, 4 Bing. 40. 

(*) Ibid. Lord Holt was of opinion that 
the contract could not be refused after 
the expiration of the year. Lord Ravni. 
317. 

(0 According to the resolution of the 
Judges, in Peter v. Compton, Skinn. 353. 
A contract for the hire of a carriage for 
five years at so much per annum, is a con- 
tract not to be performed within a year, 
although by tliWcustom the hirer was en- 
titled to annul it at any time upon the 
terms of paying a year’s hire. Birch v. 
E. of Liverpool, 9 B. 6c C. 392; and see 
B. v. H urstm onceaux, 7 B. & C. 551. 

(n) Boydell v. Drummond, 11 East, 
142. Bracegirdle v. Heald, 1 B. & A. 722. 
Where the contract was for a years service, 
to commence on a futqjre day; part-per- 
iormance in such case does not take it out 
oH the statute, lb. 


(x) See the cases below, under the 17th 
section, and Champion v. Plummer, 1 
N. R. 252 ; and the cases infra , note (y), 
and 483, note (e). 

(y) Wain v. Warlters , 5 East, 10. The 
promise in that case was thus : “ I will en- 
gage to pay you (the plaintiff), by half-past 
four this day, fifty-six pounds and expenses, 
or bill to that amount on Ilall. J. W.” The 
consideration was the forbearance to sue 
Hall. See Egerton v. Mathews, 6 East, 
307. Stadt v. Bill, 9 East, 348. As to 
the case of Wain v. Warlters , which has 
excited so much legal discussion, sec Lord 
Eldon’s observations, Ex parte Minet, 14 
Ves. 159. Ex parte Gordon, 15 Ves. 286. 
u To the amount of 1007. conUder me as 
security on J. C .’ s account” (signed and 
dated.) Held not a sufficient memorandum 
of an agreement to pay for the default of 
J. C. Jenkins v. Reynolds, 3 B. & B. 14. 
An engagement, in consideration of staying 
proceedings on a bill of exchange against 
W. B., in these terms, “ Mr. W. will en- 
gage to pay the bill drawn by W. P. in 
favour of S. S.” is insufficient. Saunders 
v. Wakefield, 4 B. & A. 595; see also 
Goodman v. Chase, 1 B. & A.297 ^ Jen- 
kins v. Reynolds, 3 B. & B. 14. An engage- 
ment “ to pay you on T. X.’s account, 50 1. 
at the expiration of the usual credit, on the 
event of any deficiency on his part so to do,” 
is insufficient. Atkinson v. Carter , 2 Cli. 
403. Pace v. Maule, 1 Bing. 216. Boehm 
v. Campbell , 3 Moore, 15. Stead v. JLid- 
diard, 1 Bing. 196 ; infra, 483. A promise 
by a third person to pay, if the creditor 
would not (as he was about to do) sell 
goods transferred by the debtor for the de- 
maud, and which was uot shown to have 
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Where the defendant wrote a letter to the mortgagee of premises, stating 
that he had agreed to dispose of them, it was held to be insufficient, since it 
did not specify the terms of sale, or the sums, or number of houses (c). So 
an agreement for a lease at a certain rent, which did not specify the 
term (a), was held to be insufficient. But it is sufficient if the consideration 
appear by necIssaTy inference and implication (6), or by reference to an 
agreement between the principal and the plaintiff indorsed on the other 
side of the paper (c). A letter written by the defendant to the plaintiff's 
attorney, requesting the plaintiff to give indulgence to a third person till 
a future day, when he (the defendant) would see the plaintiff paid, was held 
to be sufficient, although it did not specify the sum, which was allowed to be 
proved by parol evidence (<i). 

Apguarantee in writing, to pay for goods to be delivered by the vendor 
to a third person, sufficiently expresses the consideration (*?). 

So a memorandum, signed by the defendant, by which he agrees to give 
so much for goods, is sufficient ; for the consideration is to be inferred from 
the agreement, viz. the sale and delivery of goods (jT). 

Or some memorandum or note thereof \ — Under this section, as well as the 
17th, the terms of the contract may be collected from several distinct papers, 
provided they be connected by reference from one to another; but it is not 
sufficient to connect them by mere extrinsic oral testimony (g). Thus, an 
agreement for a lease which does not specify any definite term, and which bus 
no reference to an advertisement which does express the term, cannot be con- 
nected with it by oral evidence ( h ) ; ami a letter, referring to some agree- 
ment generally, but without specifying the terms of it, is not sufficient (i). 


been merely a mortgage, is not within the 
statute. Harrell v. Trussell, 4 Taunt. 
117- u I hereby guarantee the present ac- 
count of Miss H. M., due to S . # Co., of 
1 12 and what she may contract from this 
date,” is sufficient under the statute of 
frauds. Hassell v. Moseley , 3 B. & B. 211. 
So where the terms were, u I agree to be 
security to you for J ’. C., late in the em- 
ploy of J. p., for whatever you may entrust 
him with while in your employ, to the 
amount of 50 1. 1 * Newbury v. Armstrong , 
(» Bing. 201. See further Cole v. Dyer, 

0 Law* Journal ; Ryder v. Curtis,% 1). & R. 
02. Shortrede v. Chech, 1 Ad. & Ell. 57. 

(z) Seagood v. Mcale , Pr. Ch. 560 ; 9 
Ves. ‘250. ‘25 2; 11 Ves.555. 

(a) Cllnan v. Cooke, 1 Scho. 4c Lef. 22. 

( b ) Per Lawrence, J. 6 East, 308. 

(c) Stead v. Liddiard, 1 Bing. 196. 

{d) Bateman v. Phillips, 15 East, 270. 

The letter was addressed to the plaintiff's 
attorney, and ran thus, " The bearer D. 
W, has a sum of money to receive from a 
client of mine, some day this next week ; 

1 trust that you will give him indulgence 
till that day, vfhen 1 undertake to sec you 
paid.” 

( e ) Stadt v. LUl, 9 East, 348 ; 6 Esp. 
89. In the following case the guarantee 
was held to be sufficient : — A letter stating 
that J . S. having accepted a bill drawn on 


him by the plain tiff for 1,020/. he gave his 
guarantee for the due payment of the same 
in case it should be dishonoured by the 
acceptor. Boehm v. Campbell, 3 Moore, 
15. “I hand you drafts drawn by W. mul 
accepted by B. and indorsed by C. ; should 
the bills not be honoured when due, I* pro- 
mise to see thut they do so.” Morris y . 
Stacy, Ilolt's C. 153. “ X. having given his 
acceptance for freight (stating the parti- 
culars), I engage to be accountable to you 
should it not be paid when due.” Pace v. 
Marsh , 1 Bing. 216. A consideration is 
sufficiently expressed in a guarantee in this 
form. — “I guarantee the payment of any 
goods which A . delivers to B Stadt v. 
Dill, 9 East, 348. “ I hereby guarantee the 
present account of Miss H. Moseley, due to 
Shortridge 4r Co., South Shields, and what 
she may contract from this date.” Russell 
v, Moseley, 3 B. 6c B. 21 1. 

(,/*) JEgerton v. Mathews, 6 East, 307. 
Note, this was on the construction of the 
17th see. 

(g) Tawney v. Crowthcr, 1 Bro. Ch. C. 
161. 318. 

( h ) Clinan v. Cooke , Sch. Sc Lef. 22. 
Evans on the Stat. vol. 1, p. 237. Seagood 
v. Meale , Prec. in Chan. 560. Clerk v. 
Wright, 1 Atk. 12. Whaley ▼. Bagcnal , 
1 Bro. P.C.345. 

(i) Ibid. 1 Ves.jun. 320. 
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• 

Thus a reference in an agreement to such parts of another paper as have 
been read to the party, is insufficient (ft). 

And it is not essential that a note or memorandum, of the agreement 
should have been delivered to the other party. A letter written by a man 
to his own agent, setting forth the terms of the agreement, has been held to 
be sufficient (Z). So where the father wrote a letter to % friend of the 
plaintiff’s, agreeing to give 500 Z. to his daughter on her marriage, to be 
charged upon his land (m ) ; but where the father wrote a letter to the 
daughter, after an agreement with the intended husband, in which he 
stated his agreement to leave her 3,000 Z., and that the matter was to be 
fully concluded the next day, was held to be a mere communication, and 
not binding, the husband having married the daughter in ignorance of the 
letter (n). 

A proposal, by letter when acceded to by parol, is sufficient (o), although 
it be afterwards retracted and again agreed toby parol (/>). 

Where the defendant had written letters to different people, in which he 
stated that he had agreed to sell an estate to the plaintiff at twenty-one 
years’ purchase, upon a bill filed for a specific performance, the plea of the 
statute was allowed ( q ) ; and, in general, a mere written statement of the 
party to be bound, of the terms of an agreement, will not be sufficient, 
unless it be either regularly signed as an agreement, or unless it appear that 
the party considered the agreement as complete. Thus, the writing instruc- 
tions for a deed, unless the party subscribe or insert his name, so as to give 
authenticity to the document, is not binding (r). So where the counsel for 
a lady took down in writing a minute of the father’s and intended hus- 
band’s proposals for a settlement, and gave them to a clerk to prepare the 
deeds, and before they were drawn the father died, a bill for specific per- 
formance was dismissed, since there was no act of the party to indicate that 
he considered the agreement to be complete, and the neglect to sign it 


(k) Brodie v.St. Paul , 1 Ves. jun. ; and 
Evans on tlie Stat. vol. 1, p. 237, where 
the cases on this subject are collected. And 
4ee Kain v. Old , 2 B. & C. 027. 

(l) Per Lord Hardwicke, 3 Atk. 503 ; 
2 Ch. Hep. 147; 1 Vern. 110. 

(ro) Moore v. Has t, 2 Ch. R. 284 ; 1 
Vern, 210. 

(n) Aylyffe v. Tracy , 2 P. Wins. 65. 

(o) Coleman v. Upcot , 5 Vin, 527. 

Ip) Bird v. Blosse , 2 Vent. 301. It 
has been said, that a proposal by letter, 
at first refused, but afterwards assented 
to, Is hiqding. Hodgson v. Hutchinson, 5 
Vin. 522 ; tat see observations, 1 Evans’s 
St%t. p. 230, n. 13. The defendant by 
letter agreed to take fixtures at an ap- 
praisement, and named & as bis appraiser; 
the plaintiff’s appraiser and having met, 
bat disagreeing, appointed an umpire, who 
completed the valuation ; but the defen- 
dant, under pretext tbathehadnot autho- 
rized such umpirage, refused to take the 
goods until after they had been removed, 
when he gave notice that he was ready to 
pay the amount as settled by the ap- 
praisers : held, that taking the correspon- 
dence and inventory and appraisement 


together, it amounted to a sufficient agree- 
ment within the statute; and that, con- 
sidering the whole correspondence as taken 
together to form the contract, the whole 
was admissible, a stamp being affixed to 
the original letter. Hemming v. Perry , 
2 M. & P. 375. It is sufficient to satisfy 
the statute if the agreement be in the form 
of u letter, signed by the party sought to 
be charged with it, though not signed by 
the plaintiffs seeking to enforce it ; but 
where it does not contain the statement of 
all the terms, so as to require something 
more than a simple assent of the other 
party, it*is not an agreement in writing 
within the statute. Where the proposed 
time of payment .was to depend upon an 
act to be" done by tlie other, at a time 
which he was to fix ; held, that as it re- 
quired him to supply a further term of 
the agreement, viz. that time, which had 
not, been supplied in writing, the entire 
agreement was not in writtag, and there- 
fore no agreement within the statute. 
Boys v. Ayherst, 6 Mad. 316. 

(q) Whaley v. Baganal , 6 Bro. C.C. 
45. Qu. on what ground ? 

(r) Stokes v. Moore, 1 Cox’s P. Wils. 
771, n. 
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formally was evidence to show that it was left open to further considera- 
tion (s). 

So general instructions for an agreement to be afterwards executed are 
not binding (£)• 

Signed by th® party. — A signature by the party as a witness to a deed 
which contains the agreement, or which refers to it, is a sufficient signature 
within the statute (n) ; but it is essential to prove that the witness knew 
that the instrument contained the agreement, or referred to it (.r). An 
agreement for the sale of a house, beginning, “ I, A. B &c. in the hand- 
writing of the vendor, but signed by the vendee only, is sufficient to bind the 
vendor, (y). It is immaterial in what part of the instrument the signature 
is contained ( z ), whether at the # beginning or end. The perusing and alter- 
ing the draft of an intended lease is not a sufficient signature (a). 

It is not essential that the signature should be upon the agreement itself; 
it is sufficient if it be indorsed on the draft of a lease, as a notification of 
the assent of the party to the terms of the lease, or if it be written in a 
letter or a memorandum which refers to the agreement ( b). 

Signed by the party to be charged . — It is sufficient if the agreement be 
signed by the party charged by it in the particular action, although it has 
not been signed by the other contracting party (c) ; for the writing is not 
the contract, but merely the evidence of it (d). The decisions on the cor- 
responding clause in the 17th section are applicable to this clause (e). 

Or some other person thereunto by him lawfully authorized . — Proof of an 
oral authority is sufficient ( f ). So it is sufficient if the authority of the 
agent has been subsequently recognized (g). An auctioneer is the agent of 
the vendor under this section, as he is under the 17th ; and his receipt for 
the deposit will be a sufficient memorandum of the contract, provided that 
it sufficiently express the terms, or virtually include them, by reference to 
other documents (7i). It has been held that he is not an agent whose sig- 


(s) Bawdes v. Amherst , Prac. Cli. 402. 
But see 3 Atk. 503. 

(0 2 Bro. C. C.5G9. 

(?*) 1 Wils. 118; 1 Ves. 0; 3 Atk. 502. 
(j?) Ibid. Per Lord Hardwickc; and' see 
the observations of Sir D. Evans, Evans 
on the Stat. vol. 1 , p. 23(i. 

(»/) Knight v. Crockford , 1 Esp. C. 190. 
Lrmayne v. Stanley , 3 Lev. 1. Alim v. 
Bennett, 3 Taunt. 109. Wei ford v. Beze- 
ley , 1 Wils. 118. 

(-) Ogiivie v. Poljambe, 3 Merivale, 
62. Selby v. Selby , Ibid. 6. Knight v. 
Crockford, 1 Esp. C. 189. Right d. Cater 
v. Pricey 1 Dougl. 241. Johnson v. Dodg - 
son, 2 M. & W. 653. But qu. whether the 
mere mention of the name of the defen- 
dant in the body of the testament, although 
it be drawn by himself, be sufficient. See 
Stokes v. Moore , 1 P. Wms. 790 ; 1 Cox's 
Cases, 222. Sugd. V. Sc P. 89. The sign- 
ing by a partvas a witness is sufficient, if 
he he cognizaX of the contents. We ford 
v. Beazlcy, 3 Atk. 503. Harding v. Cre- 
thorn, 1 Esp. C. 58. But qu. and see the 
doubt expressed in Gosbell v. Archer , 4 
N. Sc M. 485. Where the auctioneer's clerk 
signed the contract, * Witness, T. N.” it 
was held not to be a signing by the agent 


of the party. But where a principal or 
party to he hound signs as a witness, which 
he cannot be, he cannot be understood to 
sign otherwise than as a principal. Per 
Lord Eldon in Coles v. I'recothick , 9 Ves. 
234. 

(a) Hawkins v. Holmes , 1 P. Wms. 
770. 

(b) Shippey v. Derrison , 5 Esp. C. 101. 
Blagden v. Bradbcar , 12 Ves. 466. 

(c) 3 Bro. O. C. 161. 318; Str. 236; 
1 P. Wms. 618. Hutton v. Gray , 2 Ch. 
C . 64 . Seton v. Slade , 7 Ves. 265 ; vide 
ctiam, Martin v. Mitchell- 2 J. Sc W. 
426 ; see 12 Ves. 107 ; West am v. RusSell, 
3 V. Sc B. 192. Semble, contra , Lawrence- 
fon v. Butler , 1 Sch. Sc Lef. 20. And 
see Wheeler v. Collier , M. Sc M. 125* 
Lay thorp v. Bryant , 2 Bing. N. C. 735. 

(d) See Evans on the Stat. vol. 1, p. 
236. 

(«?) Infra , 492. 

if) Coles v. T recothick, 9 Ves. 234. 250. 
Clinan v. Cooke , 1 Sch. & Lef. 22. A liter, 
under the 1st and 3d sections. 

(g) Maclean v.‘ Bunn, 4 Bing. 722. 
Gosbell v. Archer , 4 N. Sc M. 492. 

(h) 7 East, 569. Blagden v. Bradbear, 
12 Ves. 471. 
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By agent. 


Sac. 17. 


Goods, 
wares, See. 


nature will bind the Vendee (i), but this opinion seems to have been com- 
pletely overruled in the subsequent cases of Emmerson V. Heelis (A), and 
White v. Proctor (/), which are consistent with the decisions upon the 
corresponding clause in the 17th section. 

Where, upon an agreement to sell a house for an annuity, both parties 
instructed one attorney, who made minutes of his instructions, as follows, 
u Mr. B. agrees to convey the house in consideration of a rent of 40 /. per 
annum ; Mr. W. to take the stock at a fair appraisement;” a bill filed by W . 
for a specific performance was dismissed (m). 

The clerk of an agent has not, in general, an authority to sign for % the 
principal, although it maybe sufficient in particular cases where the princi- 
pal has assented (n). Where trustees were ^authorized to sell at the request 
of A. B. f it was held that their general consent did not constitute A.B. 
their agent, so as to enable him to make a contract (a). One of the parties 
cannot be agent for the other (p). 

Sec. 17 (q\ — No contract for the sale of any goods , wares , and merchant 
dizesy for the price of 10 1. 9 or upwards, shall be allowed to be good, except 
the buyer shall accept part of the goods so sold, and actually receive the same, 
or give something in earnest to bind the bargain, or in part of payment, or 
that some note or memorandum in writing of the said bargain be made and 
signed by the parties to be charged by such contract, or their agents there- 
unto lawfully authorized. 

For the Sale of any Goods, Wares , and Merchandizes (r). — It seems that a 


(0 Stansfieldv . Johnson , 1 Esp. C. 102. 
See Lord Eldon’s observations in Coles v. 
Trecothicky 9 Ves. 234 ; those of Sir W. 
Grant, Buckmastcr v. Harr op, 7 Ves. 341; 
and Higginson v. Clowes , 15 Ves. 516; 
and of Lord Erskine, 13 Ves. 456. 

(rt) 2 Taunt. 38. See the observations 
of Mansfield, C. J. in this case. 

(/) 4 Taunt. 209. 

{m) Whitchurch v. Bevis, 2 Bro. C. C. 
559. 

(«) Coles v. Trecothicky 9 Ves. 234. 250. 
Where an agent is authorized to sell at a 
particular price, a sale by his clerk in his 
absence without special authority is not 
binding. Coles v. Trecothicky 9 Ves. 234. 
Henderson v. Bamewall, 1 Y. & J . 389. 

(o) Mortlock v. Bullet y 10 Ves. 292. 

(p) Wright v. J>annah f 2 Camp. 203. 
Farebrother v. Simmons, 5 B. & A. 333, 
which was decided on the 17tli section ; and 
therefore where the action is brought by 
an auctioneer, his signature is not suffi- 
cient. Ibid. 

{q) For the decisions under the 5th sec- 
tion as to icills, see the title Win. 

(r) Upon a parol agreement that the 
plaintiff should furnish seed to the defen- 
dant, which he was to sow and harvest, 
and sell the crop at so much per bushel, 
Winchester measure ; held, that it was to 
be deemed a contract for the sale of goods, 
and ns it exceeded 10 L was not binding, 
for want of a memorandum in writing. 
And it seems that since the 5 Geo. 4, c. 74, 
a contract for sale by Winchester measure 
is not valid. Watts v. Friend, 10 B. 


C. 440. The defendant agreed by parol to 
purchase ash trees, which the plaintiff was 
felling, at 1 s. 6 d . per foot, but did not 
take them away, objecting that they were 
faulty and unsound ; the plaintiffs attor- 
ney required him to pay for the timber he 
had purchased at that price, to which the 
defendant replied, by letter, that he bought 
the timber to be sound and good, that the 
plaintiff “promised to make it so, and now 
denies it, and which I have some doubts 
whether it is so or not ; lie told me I should 
not have any without all, so we agreed on 
these terms, and I expected him to sell 
to somebody else held, first that it was 
not a contract for the sale of any interest 
in lands, but for the sale of goods, wares, 
and merchandize, within the 17 th section 
of the statute ; 2d, that as the defendant's 
letter did not recognize the absolute con- 
tract stated in the plaintiff’s attorney’s 
letter, but a conditional one, and which 
might be denied by the plaintiff, there was 
not a sufficient note in writing to satisfy 
the stat. ; and, lastly, that there being 
nothing to show that the defendant had 
divested himself of his right to object to 
the quality of the goods, or the seller to 
have lost his lien for the price, there was 
not a part acceptance or receipt of the 
goods into the defendant’aNIjpossession to 
satisfy the statute and bind him. Smith 
v. Surman, 9 B. & C. 561. The words do 
not extend to shares in a banking com- 
pany. Humble v, Mitchell , 3 P, & £>, 
141. 
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sale of stock is within the statute, although this has been doubted ; since Goods, 
there can be no actual delivery or acceptance of the goods ; and in one in- wares, fee. 
stance all the Judges were divided in opinion upon this point (s) ; but in 
two subsequent cases in equity the Court expressed an opinion such a sale 
was within the statute, and said that it had been so determined in other 
cases (f). In the case of Simon v. Motivos , Lord Mansfield, and Wilmot and 
Yates, Justices, expressed a doubt whether sales by auction were within the g a ] e9 
statute, on account of the great publicity with which such sales are attended (u). auction. 
The words of the statute, however, are so plain and so general that it may 
be ^orthy of great consideration, whether the Courts would be warranted 
in overruling its application to sales by auction, on the ground, not that 
there is no danger of perjury, but because there may (and that is contin- 
gent) be less in such cases than in most others. The same reasons would 
apply with equal force to many other cases, such ns sales in markets and 
fairs. It is also to be observed, that sales by auction of lands have been 
held to be within the 4th section of the same Act (x). Where the thing 
contracted for did not exist at the time of the contract, but was*o be so con- 
stituted by the application of subsequent labour, and was consequently in- 
capable of delivery or acceptance at the time of agreement, the contract 
was held not to be within this section of the statute, although the materials 
to be employed did exist at the time of contract. Thus a contract for a 
chariot to be made (y), or for the purchase of a quantity of oak pins, to be 
cut out of slabs and delivered to the buyer (z ) ; or for a quantity of corn to 
be thrashed out (a), was not within the statute. But now, by the 9t. 9 Geo. 4, 
c. 14, s. 7, the former enactments are to take effect, “ notwithstanding the 
goods may be intended to be delivered at some future time, or may not at 
the time of such contract be actually made, procured or provided, or fit or 
ready for delivery, or some act may be requisite for the making or com- 
pleting thereof, or rendering the same fit for delivery.” The former statute 
was held to extend to the sale of things which exist in solido at the time of 
the sale, although the contract were but executory (b), and although the 
goods were to be subsequently delivered at a different place (c). 

Where there was a verbal contract by the plaintiffs, who were millers, for 
the sale of a quantity of flour, which at the time was not prepared and in a 
state capable of immediate delivery ) held, that this was a contract for the 
sale of goods within the statute (d). 

A contract to procure goods and carry them is not within the statute, for 
it is not a contract of sale(e). 

A contract for the sale of shares in a canal navigation, or other public 


(*) Pickering v. Appleby , 2 P. Wms. 
307. 

(*) Pree. Chan. 533 : and see Ca. T. 
King, 41. 

(u) In Simon v. Motivos , 1 Bl. 599. 
JBut the case was not decided upon that 
ground. t 

(x) Bee Lord Ellcnborough’s observa- 
tions upon this point, in Hinde v. White- 
house ; and s e&Heyman v. Neale , 2 Camp. 
337 ; 12 Yes. jun. 466. This is now so 
settled ; Kenworthy v. Scholqfield, 2 B. & 
C. 945. 

(y) Towers v. Osborne , Str. 506. 

(*) Groves v. Buck , 3 M. & S. 178. 

(a) Clayton v. Andrews , 4 Bur. 2101. 


%b) Alexander vl Comber , l.H. B. 20. 
Rondeau v. Wyatt, 2 II. B. 03. Cooper 
v. Riston, 7 T. R. 14- Although the prin- 
ciple has in previous cases been laid down 
to that extent. See'Str. 406 ; 2 Bur. 
2101 . 

(c) Cooper v. Riston, 7 T. K. 14. 

(d) Garbutt v. Watson, 6 B. & A. 613. 
So an agreement to furnish chimney-pieces 
at certain prices, and “ to finish them in 
a tradesmanlike manner,” was held to be 
a contract for the sale of goods requiring 
no stamp, and something remaining to be 
done before delivery made no difference. 
Hughes v. Breeds, 2 C. Sc P. 159.* 

(e) Cobbold * Carton, 1 Bing. 399. 

1 4 
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undertaking, need not be in writing, not being within the statute of 
frauds (/). 

In order to constitute an acceptance within this clause, there must be such 
an actual parting with the possession as devests the vendor of his lien. 

Where a party purchased several articles in a shop at separate prices, and 
some were severed from the bulk and marked by him ; it was held, that the 
whole purchase was an entire contract, and being above 10 Z. was within the 
statute, and no sufficient transfer and acceptance to bring it within the 
exception in the 17th clause, and that to satisfy the exception there must 
be an actual transfer and acceptance of the gfoods, or part thereof(/ 7 ). 

Shall accept part of the goods so sold , and actually receive the same.— ?T he 
sale of a mare for 20/. to be returned if in foal, and part of the price to be 
paid back, is an entire and conditional contract, and the acceptance in the 
first instance takes the case out of the statute (A). Where the goods are 
ponderous, a constructive delivery is sufficient; as where the vendor delivers 
to the vendee the key of the place where the goods are deposited ( i ) ; or the 
muniments • a ship (A); or the vendee comes the next day and sees the 
goods weighed off (Z) ; or sells part of the commodity sold to another, who 
removes it (m). 

But an actual delivery and acceptance of part of the goods takes the case 
out of the statute ; as where the vendee, having purchased a quantity of 
hulsam of Peru for 200/., sent an agent with baskets for part of it, which 
was delivered (w). And if the purchaser take a sample, which is to be con- 
sidered us pa^t of the commodity contracted for, and not as a mere speci- 
men, it is a part-acceptance within the statute ( o ). 

Where goods were ordered by parol at 11 s. per pound, and were sent to 
the vendee, who opened the bale, but sent them back with a letter, alleging 
that they were not worth 6 s. per pound, it wms held to be no acceptance^). 


(/) Latham v. Barber , 6 T. R. 67. 

(//) Baldney v. Parker , 3 B. & C. 37 ; 

3 D. &,R. 220. Where goods were made 
to defendant's order, and he took away 
some part ; held that it was not a sufficient 
acceptance of the goods within the statute, 
and that the plaintiff could not recover on 
the count for goods sold and delivered. 
Thompson v. Maccroni, 3 B. Sc Cr. 1 ; 

4 D. Sc U. 610. The traveller of A. Sc Co. 
in London, having called upon B. in the 
country tor orders, B. gave an absolute 
order for a quantity of cream of tartar, 
and offered to tuke a quantity of lac dye, 
at a certain price ; the traveller said tke 
price was too low, but that he would write 
to his principals, and if B. did not hear 
from them- in one or two days, lie might 
consider that his offer was accepted. A. 
& Co. never wrote to B. but sent all the 
goods; held, that this was not a joint 
order for them all, so as to make the ac- 
ceptance of the cream of tartar the accept- 
ance of the lac dye also, within 20 Car. 2, 
c. 3, s. 17. Price v. Lea, 1 B. & C. 156. 
8ee Hodgson v. j Le Bret , 1 Camp. 233. 
Anderson v. Scott, n. Ibid. In the latter 
case, the plaintiff having selected several 
pif»c3 of wine in the defendant's cellar, and 
agreed fbr the purchase, cpt off the spills 


or pegs by which the wine is tasted, and 
the defendant's clerk marked the plaintiff’s 
initials on the casks ; held to be a sufficient 
delivery. Where a joint order is given for 
several classes of goods, the acceptance of 
one class is a part-acceptance of the whole. 
Elliott v. Thomas , 3 M. Sc W. 170. 

(A) Williams v. Burgess , 2 P. & D. 
422 

(i) Searle v. K ceres, 2 Esp. C. 508. 
Peckerlei / v. Appleby , Com. 354. Colt v. 
Nether soil, 2 I\ Wms. 308. 

(k) 1 Atk. 171. 

( l ) Simon v. Motivos , 3 Burr. 1021 ; 
1 Bl. 598. 

(m) Chaplin v. Rogers , 1 East, 192. 

(#») JJescard v. Bond , cor . Lord Hard- 

wicke, 7 Geo. 2. But where goods of the 
value of 144/. are made to order, and re- 
main in the possession of the vendor at the 
request of the vendee, with the exception 
of a small part which the latter takes 
away, this is no acceptance of the residue. 
Thompson v. Maceroni , 3 B; fit C. 1. 

(o) Hinde v. Whitehouse, 7 East, 558. 
Klinitr v. Surrey , 5 Esp. C. 267. Talver 
v. West, Holt's C. 178, Coopery. Elston , 
7 T. R. 14. 

ip) Kent v. Huskisson , 3 B. Sc P. 233. 
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• 

Whether there has been an acceptance or not by the yendee, ia in many 
instances a question of fact for the jury ; the sale by the yendee of part of 
the commodity sold, is evidence of an acceptance for their consideration (</)• 
A delivery to an agent (r) appointed by the vendee, as, for instance, a 
carrier, has been held to be an acceptance within the statute ; although by 
requiring an acceptance of the goods, as well as an actual receipt of them, 
the Legislature seems to have intended some actual assent by the principal 
beyond that constructive assent which may be inferred from mere delivery 
to an agent (s). But in later cases this doctrine has been overruled ; and 
the rule is, that so long as the buyer continues to have a right to object 
eithef to the quantity or quality of the goods, there can be no acceptance of 
the goods (0; and that so long as the seller retains a lien on the goods, 
there can be no receiving of them within the statute by the vendee (w). 
A dealer in London, in the habit of delivering goods at a wharf in London, 
delivered a parcel at the wharf on a parol order, and the goods having been 
lost, it was held that the vendee could not recover (.r). Again, where a 
verbal order was given to the agent of the vendor for goods, which were to 
remain in the possession of the vendor till called for, and the agent mea- 
sured the goods, and set them apart, it was held that there was no accept- 
ance within the statute (y). 


(q) Chaplin v. Rogers , 1 East, 102. 

(r) Where the purchaser of two horses 
desired the vendor to keep them in his 
possession at livery, and the vendee in 
consequence removed them from one stable 
into another; it was held that the vendor 
himself might be considered as the agent 
of the vendee. 1 Elmore v. Stone , 1 Taunt. 
468. Where, upon the sale of a boghead 
of wine in the London Dock warehouses, 
a delivery order only was given, but no 
contract in writing; held, that although 
the London Dock Company might be 
bound, when required, to hold the goods 
on account of the vendee, yet having 
originally held it as the agents of the ven- 
dors, there could be no acceptance by the 
vendee until the company accepted the 
order for delivery, and thereby assented to 
hold the wine as agents of the * vendee. 
Rent all v. Burn, 3 13. & Cr. 423 ; 5 D. & 
It. 284. 

• A. agreed to purchase a horse from B. 
for ready money, and to take him within 
a time agreed upon. About the expiration 
of that time A, rode the horse, and gave 
directions as to its treatment, See . ; but re- 
quested that it might remain in BJ s pos- 
session for a further time, at the expiration 
of which lie promised to fetch it away, and 
pay the price ; to this B. assented. The 
horse died before A . paid the price or took 
it away ; held, that there was no accept- 
ance of the horse within the meaning of the 
Statute of Frauds. Tempest v. Fitzgerald , 
3 B. & A. 680. A horse was sold by 
verbal contract, but no time was fixed for 
the payment of the price. The horse was 
to remain with the vendors for twenty 
days, without any charge to the vendee ; 
at that time the horse was sent to grass 


by the direction of vendee, and, by his de- 
sire, entered as the horse of one of the 
vendors. Held, that there was no accept- 
ance of the horse by the vendee. Carter 
v. Toussaint , 5 13. & A. 855. Where a 
vendee verbally agreed at a public market 
with the agent of the vendor to purchase 
twelve bushels of tares (then in vendor's 
possession, constituting part of a larger 
quantity in bulk), to remain In vendor’s 
possession till called for, and the agent 
on his return home measured the twelve 
bushels, and set them apart for the vendor; 
held, that this did not amount to an ac- 
ceptance by the lutter, so as to take the 
case out of the statute. Howe v. Palmer 
3 B. & A. 321. 

(«v) Hart v. Sattley, 3 Camp. 528, where 
it was held at Nisi Prius, that a delivery 
on a parol order to a carrier who liad been 
in the habit of carrying goods from the 
vendor to the vendee, was a delivery to 
the vendee. See also Button v. Solomon - 
son, 3 B. & P, 583; Dawes v. Peck , 
8 T. R 330. 

(t) Howe v. Palmer , 3 B. & A. 321 ; 
infra, note (y) ; Hanson v. Arm it age, 
5 B, & A, 557. 

( u ) Baldney v. Parker, 3 B. & C. 37 ; 
supra, 488. Carter v. Toussaint, 5B.k 
A. 855 ; supra , note (r). And see' Tenv* 
pest v. Fitzgerald , 3 B. & A. 080; supra , 
note (r). 

(a?) Hanson v. Armitage, 5 B. <fc A. 
557. 

(j/) Howe v. Palmer , 3 B. & A. 321 % 
And see Astey v. Emery, 4 M. 6c 8. 262. 
Anderson v. Hodgson, b Price, 630. Where 
goods bought abroad were delivered at a 
foreign port on board a ship chartered by 
the purchaser, it was held to be no acc'ept- 
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In order to satisfy the statute there must be a delivery of the goods with 
intent to vest the right of possession in the vendee, and there must be an 
actual acceptance by the latter with intent to take possession 'as owner (z). 

Where the law can pronounce on the facts of the case, whether they con- 
stitute an acceptance within the statute, the question is of course a question 
of law (a) ; but in other cases the question of law may depend upon the 
conclusion of the jury,, whether there has or not been a delivery and accept- 
ance in point of fact (b). 

The detaining goods sent for approval, beyond a reasonable time, affords 
a presumption of acceptance (c). 

Or giving something in earnest to bind the bargain, or in part payment . — 
The putting a shilling into the hand of the servant of the vendor, which is 
immediately returned, is not sufficient ( d ). 

Some note or memorandum . — It is sufficient if a contract can be collected 
from several different and separate documents, if they can be sufficiently 
connected (e). A bill of parcels, in which the vendor's name is printed, 
may be connected with a subsequent letter written by the vendor to the 
vendee ( f ). So an order for goods, written and signed by the vendor in a 

ance. Acehal v. Levy, 10 Bing, 370; highest bidder, and delivered to him iin- 
4M.&S, 217. mediately, and after it had remaiued in liis 

{z) Per C. Phillips v. Bistolli , 2 B. & hands for a few minutes, he said he had 
C. 513. Bulk samples were sent by coach mistaken the price, and refused to keep it, 
pursuant to contract, the defendant re- it was held to be a question of fact for the 
turned them as not answering the samples jury whether there had been a delivery by 
by which he bought; the jury found that the seller, and an acceptance by the buyer, 
they did answer the samples, but the Court with intent to transfer the right of posses- 
held that there was no acceptance. John - sion. Phillips v. Bistolli , 2 B. & C. 511. 
son v. Bodgson, 2 M. & W. 653. The use Chaplin v. Boyers, 1 East, 194. On an 
of more than was necessary for ascertain- action for goods sold and delivered, the 
ing the quality of goods does not amount defeAmt, after a parol purcliaseofa stack 
to an acceptance. JSlliott v. Thomas , of hay, sold part of it to a third person, by 
3 M. & W. 170. whom it was taken away without the ven- 

Where the defendant ordered a machine dor’s approbation; it was left by Hotham, 
to be made without stipulation as to price, B. to the jury, to say whether there had 
and paid money on account when he saw been an acceptance by the defendant, 

it finished, admitted that it was made to After a verdict for the plaintiff, on a motion 

order, requested the plaintiff to send it for a new trial, one ground of which was 
home, and afterwards (the maker having that the Judge had left matter of law as a 
refused to deliver the machine without fact for the jury, a new trial was refused ; 
receiving the full amount, and having di- and Lord Kenyon and the rest of the Court 
rected his attorney to proceed) said that he held that the specific finding by the jury, 
would endeavour to arrange if they would that there was an acceptance, put an end 

give him time, it was held to be a sufficient to the question of law. But what const^- 

acceptance to enable the plaintiffs to re- stutes an acceptance is frequently a ques- 
cover for goods bargained and sold. Elliott tion of law. Thus in Hinde v. Whitehouse 
v. Pybus, 10 Bing. 512 ; 4M.&S. 389. (7 East, 558) it was held, that the accept- 

A. employed JB. to make a waggon, and ing of samples of sugar delivered as part 
before it was finished employed a work- of the property purchased gt an auction, 
ftian to fix upon it some iron-work and a was a sufficient acceptance in point of 
tilt, and it was held that this did not law. 

amount to an acceptance. Maberly v. (c) Coleman v. Gibson , 1 Mo. Be R. 
Sheppard , 10 Bing. 99. But per Tindal, 188. 

C. J., it might have been otherwise if, at (d) Blenkinsop v. Clayton . 7 Taunt, 
the time, the waggon had been finished. 597. 

(a) Vide Vol. I. tit. Law and Fact. (e) Infra, 493. 

(b) Blenkinsop v. Clayton,? Taunt. 597. (f) Saunderson v. Jackson, 2 B. & P. 

Where an article was sold at an auction, by 238 ; supra , 483. The purchaser of a hun- 

* the conditions of which the purchaser was dred sacks of good English seconds flour, 
to pay 30 per cent . on the price, on being at 45*. a sack, wrote to the vendors as 
declared the highest bidder, and the residue follows : “ I hereby give you notice, that 
before the goods were removed, and an the corn you delivered to me in part per- 
article was knocked down to A. as the formance of my contract with you for 100 
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book of the vendee’s, but not naming the latter, may.be connected with a 
letter written by the vendor to his agent, mentioning the name of the ven- 
dee^) ; but where the letter, subsequently written by the vendee, recognized 
the order, but at the same time insisted that the terms of it had not been 
performed, inasmuch as the goods had not been delivered in time, it was 
held that it could not establish a previous defective memorandum (A). And 
it was held that parol evidence was inadmissible to show that there had been 
no stipulation as to time (t). 

A material alteration of a written agreement by an oral one, substi- 
tuting another day as the last of a period within which goods were to be 
delivered, is not binding (A). 

If the said bargain be made or signed. — It has been held, that the word 
bargain , as used in this clause, does not render so strict a statement of the 
constituent and essential members of the contract necessary, as the word 
agreement does under the fourth section: a memorandum is sufficient to 
bind the defendant as the vendee, although it does not express the con~ 
sideration for the promise (Z), except by implication from the promise itself ; 
but the note must express the names of both the contracting parties, and 
the price (wt); and therefore a note signed by the vendor of goods, but not 
mentioning the buyer’s name, is insufficient (w). 


sacks of good English seconds flour, at 
4o.v. per sack, is of so bad a quality that 
I cannot sell it, or make it into saleable 
bread ; the sacks of flour are at my shop, 
and you will send for them, otherwise I 
shall commence an action.” To which 
the vendors answered by their attorney, 
Messrs. X. and X. consider they have 
performed their contract with you as ffcr as 
it lias gone, and are ready to complete the 
remainder ; and unless the flour is paid for 
at the expiration of one month, proceedings 
will be taken for the amount ; ” held, that 
a jury was warranted in concluding tliat 
the contract mentioned in the vendor's an- 
swer was the same as tliat particularized 
in the purchaser’s letter, and that therefore 
the two writings coustituted a sufficient 
memorandum of the contract, under the 
17 th sect, of the statute. Cobbold v. 
Cast on, 1 Bing. 399. And see Jackson v. 
Lowe, infra, note (wi). 

(g) Allen v. Bennet , 3 Taunt. 169. 

( h ) Cooper v. Smith , 15 East, 103. So 
where the letter stated the goods had not 
arrived, and tliat if they did not arrive in 
a few days, the^efendant (the alleged ven- 
dee) must get some elsewhere. Richards 
v. Porter ,6 B. & C. 437. See Jackson v. 
Porter , 1 Bing. 9. 

( i ) Cooper v. Smith , 15 East, 103. 

(A) Stead v. JJawber, 2 P, & D. 447. 

Where the written contract stated a time 
and place for the delivery of goods, held 
that an alteration as to the time, to be bind- 
ing, must be in writing. Marshall v. Lynn, 
6 M. & W. 109; overruling Cuff v. Penn , 
1M . & Selw. 21. 

(Z) XSgerton v. Matthews , 6 East, 307. 
But there the consideration did appear by 
necessary inference. Vide supra , 483. 


(m) A memorandum given by the buyer 
assenting to take a horse if it turned out to 
be of the age represented, but which was 
silent as to price ; held insufficient. JEl- 
more v. Kingscotc , 5 B. & C. 583. In the 
case of Kain v. Old , 2 B. & C. 627, which 
waB one of contract for the sale of a ship, 
the Court seem to have been of opinion 
that the contract was imperfect, because it 
did not mention the price, and that the 
defect was not supplied by any extrinsic 
proof ; for though the bill of sale mentioned 
the price, it did not mention any previous 
contract or agreement. In an action by 
the vendee of goods against the vendor, for 
breach of contract, a letter written by the 
plaintiff btating the terms of the contract, 
coupled with an answer written by the de- 
fendant’s attorney, insisting that the con- 
tract has been performed pro tanto f is 
sufficient evidence of the contract. Jack- 
son v. Lowe , 1 Bing. 9. 

It seems, however, that the rule as to 
price is subject to this distinction and ques- 
tion, viz. : whether the omission be accord- 
ing to the intention of the parties to 
stipulate for a reasonable price, or be an 
imperfection in the statement of the con- 
tract, which in the latter case would be 
insufficient, whilst in the former, an inten- 
tion to contract for a reasonable price <nay 
be presumed. Hoadley v. M e Laine, 10 
Bing. 482 ; 4 M. & S. 340. In Acebal v. 
Levy, 10 Bing. 382, a further distinction 
was made in the latter case, between an 
executed and an executory contract ; this, 
however, does not seem to be warranted 
by Hoadley v. M i Laine. 

( n ) Champion v. Plummer , 1 N. R. 
252 ; vide supra, 483. 


Note or me- 
morandum. 
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Made or signed (o ) l by the parties — A bill of parcels, in which the vendor’s 
name is printed, is, it slems, a sufficient making or signing to bind the 
vendor ( p), as a signing by him. But at all events a letter subsequently 
written to the vendee, admitting a contract, may be connected with the bill 
of parcels, to take the case out of the statute ( q ). So in Schneider v. 
Norris (r), where the name of the vendor (the defendant) in the bill of par- 
cels was printed^ but the defendant had written the vendee’s name upon it, 
it was held to be a sufficient signature. An agreement, beginning “ 1, A . B . 
agree to sell,” although not otherwise signed by the party, is sufficient to 
bind the vendor (s). 

By the parties to be charged . — It is sufficient if the memorandum be 
signed by the defendant, the vendor; though it was not signed by the 
plaintiff, the vendee ; and although it could not have been enforced against 
the latter ( t ). 

A memorandum signed only with the initials of the vendor, the name of 
the vendor nowhere appearing, is not sufficient (a). 

Or their agents thereunto lawfully authorized. — A broker is an agent for 
both parties, and they are bound by the contract which he makes, of 
which the bought-and-sold notes and his book are evidence (r). The 
authority of an agent who makes a contract in writing may be con- 
ferred (x) or ratified (y) orally. 

In the case of sales by auction, it seems to be now settled that the auc- 
tioneer is an agent lawfully authorized by the buyer to sign a contract for 
him(z), though it is otherwise where the auctioneer himself brings the 
action (a). The authority in such case is given by bidding aloud ; and 
where the name of the purchaser of different lots is written by the auc- 
tioneer opposite to the different articles for which the purchaser is the 
highest bidder, on the sale-bill, the memorandum is sufficient to satisfy the 


(o) A signature in pencil is, it seems, 
sufficient. Geary v. Physic , 5 B. & C. 
234. Note, that that was the case of an 
indorsement of a bill of exchange. 

(p) Saunderson v. Jackson , 2 B. & P. 
238. Note, in this case a letter referring 
to the contract was afterwards written by 
the vendor to the vendee ; and note also, 
that the vendee’s name appeared in the bill 
of parcels. Seel N. It. 154. 

(q) Ibid. In Schneider v. Norris, 2 M. 
& S. 280, Dampier, J. intimated that in 
the case of Saunderson v. Jackson , the 
case was taken out of the operation of the 
statute by the subsequent letter only. 

(r) 2 M. & S. 280. 

(s) Knight v. Crockford, 1 Esp. C. 
UK). 

(ty Allen v. Bennett , 3 Taunt. 169 ; 
supra , 485. 

(u) Jacob v. Kirk , 2 M. & R. 221. 

(a) Heyman v. Neale , 2 Camp. 337 ; 
Rucker v. Cammeyer , 1 Esp. C. 105. Co- 
pies of an unsigned entry in the broker’s 
book delivered to each party, held suffi- 
cient, Gocnn v, Afialo, 6 B. A Cr. 117. 
Vide i^fra, 493, and tit. Vendor and 
Vbnduk. 


(x) Acebal v. Levy, 10 Bing. 378. 

( y ) Maclean v. Dunn , 4 Bing. 722. 

(r) Enimerson v. Heelis , 2 Taunt. 38 ; 
Hirulev . Whitekouse, 7 East, 558; Simon 
v. Motivos , 1 Bl. 599 ; Kenworthy v. 
Schofield, 2 B. & C. 945; Phillimore v. 
Party, 1 Camp. 513. But where it was 
agreed between the owner of goods and bis 
creditor that the price of goods bought by 
the latter should be set aguinst the debt, it 
was held that the creditor was not bound 
by the printed conditions of sale, that pur- 
chasers should pay part of the price at the 
sale, and the rest on delivery. Bartlett v. 
Purnell , 4 Ad. Sc Ell. 792. ^It is sufficient 
if the agent’s name appear In the contract ; 
as where the auctioneer signs the name of 
an agent employed to purchase lands. Ke- 
mesy v. Proctor , 1 J. & 350 ; White 
v. Proctor , 4 Taunt. 209. 

(a) Where an auctioneer wrote down 
the defendant’s name, by his authority, 
opposite to the lot purchased ; held, that 
in an action brought in the name of the 
auctioneer, the entry in such book was not 
sufficient to take the case out of the sta- 
tute. Farebrotfier v. Simmons, 5 B .Sc A. 
333. 
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statute (6). So where the auctioneer wrote the initials of the agent of the By agent- 
buyer's name, together with the prices, opposite to the lots purchased, in 
the printed catalogue, an§ the principal afterwards, in a letter to the agent, 
recognized the purchase (c). But where the auctioneer signs the name of a 
buyer on a mere catalogue of the goods, which is neither connected with, 
nor refers to the conditions of sale, which are read at the time of sale, it 
seems that this is not a memorandum of a contract of sale according to those 
conditions (d). A broker is the agent of both parties. Where regular 
bought-and-sold notes have been made out, they are the proper evidence of 
the contract (e). And the bought note alone is evidence of the contract for 
the purchaser (f). If the bought-and-sold notes materially differ (g), there 
is no contract (/*). If no bought-and-sold notes have been made out, the 
broker's book signed by him will be evidence of the contract (i). 

Where both the parties had agreed that A. B., a broker, should manage a 
sale between them, for which they were in treaty, and the vendee some days 
afterwards informed A. B. that he had made the bargain, and desired him 
to put down the terms, which A. B. accordingly did, and then sent a sale- 
note to the vendor, and the vendee did not return the note, but in a conver- 
sation with A. B . some days afterwards regretted that she had sold the 
goods, it was held to be evidence to the jury of authority from the vendor 
to A. B. ( k ). But although the owner has authorized a broker to sell, and 
the latter 1ms made a verbal contract with the vendee, the owner may revoke 
his authority to the broker at any time before the sale-note is made out(Z). 

Where the agent of the vendor wrote the note in the vendor’s order-book, 
in the presence of the vendee, although he afterwards, at the desire of the 
vendee, the defendant, read it over to him, it was held that the signature 
was not sufficient (?n) ; and it has been held, that one of the contracting, 
parties could not be considered as the agent of the other, although the 
other overlooked him, and gave him directions as to the terms (w). Where 
the traveller of the vendor having, at a customer’s request, signed his own 
name to the memorandum of the items ordered in his own book, it was held 
that, in the absence of any evidence of his being the agent of the vendor, it 
was not sufficient to bind him (o). 

Where the defendant, a foreigner, carried on business in this country by 
an agent, who transacted the business in his own name, it was held, that 
the defendant having authorized the agent to deal for him in that name, 
it did not lie in his mouth to deny that the agent's name inserted by the 


(by Emmerson v. Heelis , 2 Taunt. 3ft ; 
Hinde v. Whitehouse, 7 Bast, 668 ; Simon 
v. Motivos , 1 Bl. 699. 

(c) Phillimore v. Barry , 1 Camp. 613. 

(d) Hinde w Whit chouse, 7 East, 668 ; 
Kenworthy v. Schofield , 2 B. & C. 946. 
And see Utterton v. Robins, 1 A. & E. 
423. 

(e) Thornton v. Meux , M. & M. 43 ; 
Ooom v. Afialo , 6 B. & C. 117. 

(/) Hawes v. Forster , 1 M. & R. 
368. If the vendor insists on a variance 
he must produce the sold -note. But see 
Smith v. Sparrow , 2C.&P. 644. 

(g) Where the broker in the bought and- 
sold notes described the sellers' firm as A., 
B. and C., but the firm had in fact un- 
known to the broker been changed to A., 


D. and E it was held that the latter 
might sue, the defendant suffering no pre- 
judice by the mistake, and there being 
some evidence to show that the defendant 
recognized the subsistence of the contract. 
Michael v. Lap age, Holt's C. 263. 

( h ) Grant v. Fletcher, 6 B. Sc C. 436 ; 
Thornton v. Meux , M. & M. 43 ; Boldv . 
Rayner , 1 M, & W. 343. 

(t) Grant v. Fletcher , 5 B. Sc C. 436 ; 
Henderson v. Bamwall , 1 Y. & J. 387. 
Chapmari v. Partridge, 6 Esp. C- 
Cor. Mansfield* C. 

l) Farmery. Robinson,2 Camp. 339, n. 

m) Cooper v. Smith, 16 East, 103. 

(n) Wright v. Hannah, 2 Camp. 303. 

(o) Graham v. Musson, 5 Bing. N. C. 
603. 
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By agent, broker in the sold-note was his own name of business, and that the statute, 
therefore, was sufficiently complied with ; and that he remained liable on the 
agent’s contracts until notice given to the world* of his revocation of the 
authority (p). 

It was held also, that it was not competent to him to show that in the 
particular trade, by custom, a party may reject the undisclosed principal, 
and look to the ageift for the completion of the contract ( q ). 


FRAUDULENT CONVEYANCE. 

According to the general rule of law, a man may not only dispose of his 
own property as he chooses, where there are no claims which ought in 
justice to be satisfied out of it, but even where such claims exist he may 
still elect which of his creditors he will satisfy in preference to others, who 
have not by any legal process acquired any lien (r) upon such property, or 
he may dispose of it by*way of exchange or sale. 

Thus far the law permits ; but it would be contrary to the first principles 
of natural justice and considerations of policy and convenience to allow a 
debtor to defeat just claims, either by any voluntary transfer of his property 
by way of gift, or on a secret trust for his own U9e. And therefore the 
question between an execution creditor and one who claims as assignee 
from the debtor, usually is, whether the transfer was fraudulent as against 
creditor^ or purchasers. Fraud in such cases may be either an inference of 
law from the facts, or it may be a conclusion of fact for the jury. . 

Question of Where the fraud can be collected from the instrument itself, or from the 
law, when, deed coupled with extrinsic circumstances, without any finding by the jury 
as to the intention of the party transferring, it is a question of law arising 
upon the facts ; but when it depends on the real intention of the parties, 
that intention i9 a question of fact for the jury. 

A voluntary conveyance of land without valuable consideration is frau- 
dulent and void, as against a subsequent purchaser, under the stat. 27 Eliz. 
c. 4, without any finding of a fraudulent intention ($), and though he had 
notice of the prior conveyance. 

But the question under the stat. 13 Eliz. c. 5 (f), is usually one of fact for 


(jo) Trueman v. Loder , 3 P. & D. 267. 

(q) Ibid. 

( r ) See Holbird v. Anderson, 5 T. R. 
230 ; Estwicke v. Cailland ', 6 T. R. 420 ; 
Nunn v. Wilsmore , 8 T. R. 521 ; Pick- 
stock v. Lyster , 3 M. & S. 371 ; Meux v. 
Howell f 4 East, 1. 

(*) Doe d. Otley v. Manning, 9 East, 
59, where the authorities on this subject 
are collected ; and see House v. Bullock, 
5 Co. 60. But although a purchaser for 
value may defeat a mere voluntary settle- 
ment, even where the purchaser had no- 
tice ; yet it may be a question whether, 
considering the inadequacy of the price 
paid, the second conveyance was not in 
effect also a voluntary settlement contrived 
for the purpos4h>f getting rid of the first. 
Doe d. Parry v. James , 16 East, 212. In 
1772, a fourth part of an advowson was 
conveyed in consideration of 20 s . ; held, 
that it was not to be deemed a mere formal 
sum, but that, coupled with faithful ser- 


vice,” might have been at the time an 
adequate consideration, and must prevail 
against a subsequent purchaser. Gully v. 
Bp. of Exeter , 5 Bing. 17 1 ; and 2 M. & 
P. 266. A party tenant for life, with 
power of jointuring, executed a settlement 
to trustees, vesting in theta a term for se- 
curing pin-money to the wife for his life, 
and a jointure after his death, and by a 
separate deed covenanted not to sell or en- 
cumber the premises, or tliht if he should, 
or attempted to do so, that then the trus • 
tees might receive the rents, See*, and ap- 
ply them for the maintenance of the wife 
and children, as they should think fit; the 
tenant for life afterwards granted certain 
redeemable annuities for valuable consi- 
deration, charged upon the same premises ; 
held, that as against such incumbrances, 
the covenant was fraudulent and void. 
Phipps v. Ld. Ennismore, 4 Russ. 131. 

(t) This stat. recites, that feoffments, 
gifts, grants, alienations, conveyances, 
bonds, suits, judgments and executions, 
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the jury, who are to decide on the question of intention, whether the act 
was a bond fide transaction, or was a trick and contrivance to defraud 
creditors. 

It has been held, that the absolute transfer of personal chattels without a 
delivery of possession, is not merely evidence of fraud, but is actually void for 
fraud (u) ; and therefore where a credits gr took an absolute bill of sale of the 
debtor’s goods, but left the debtor in possession, andhtfter his death took 
possession of liis goods, it was held that he was liable as executor de son 
tort (x). So if the possession taken be merely colourable, as where a cre- 
ditor took possession on the 4th of April of the goods of a publican under 
a bill of sale, and the person in possession allowed the publican to serve out 
liquors and receive money as usual till the next day, when the goods were 
seized under an execution (y). So where the vendor remains jointly in 
possession with the servant of the vendee, the assignment is fraudulent 
and void against creditors (z). This however is a legal presumption, 
which is not absolutely conclusive as to fraud. The law is exceedingly 
jealous in cases where, notwithstanding an absolute sale, the former owner 
is permitted to retain the possession, especially where the transaction is of 
a secret nature. And justly so; for us, in the ordinary course of such 
dealings, a change of possession accompanies the transfer, the deviation na- 
turally induces a suspicion of some improper practice or contrivance. And 
in the next place, such secret dealings are eminently calculated to deceive 
creditors, who are induced to give credit or to sue by the visible possession 
of property. Still the law does not prohibit a purchaser from permitting 
the owner from retaining possession ; and in strictness it seems that such a 
transaction, though it may furnish strong evidence, yet still is not conclusive 
ns to fraud. In the case of Latimer v. Batson (a), the goods of the Duke 


have been contrived of malice, fraud, covin, 
collusion, &c. to delay, hinder or defraud, 
creditors and others of their just aud law- 
ful actions, suits, debts, accounts, damages, 
to. enacts that every feoffment, to. of 
lands, tenements, hereditaments, goods and 
chattels, or any of them, by writiug or 
otherwise, and all and every bond, suit, 
judgment and execution made for any in- 
tent or purpose before declared and ex- 
pressed, shall be, as against that person, 
liis heirs, successors, executors, &c. whose 
actions, suits, to. are or might be in any- 
wise disturbed, hindered, delayed Ur de- 
frauded, uttei'ly void . By sec. 6, the Act 
is not to extend to any estate or interest in 
lands, to. on good consideration, and bond 
fide lawfully conveyed to any person, to. 
not having notice of such covin, to. A 
conveyance not fraudulent within this sta- 
tute, may yet he void in case of bankruptcy. 
Semble , that a fraudulent assignment 
. within the meaning of the statute 13 Eliz. 
c. 5, in reality is none at all ; a mere for- 
mal transfer, executed not to give the 
alienee the property, hut only to induce a 
belief that it is vested in him, that lie may 
hold it in trust for the debtor. Pickstock 
y.Lyster , 3 M. & S.371, In all cases, 
however, the question of fraud must be 
decided by reference to the motives of the 
party making the deed or assignment. 


Nunn v. Wilsniore, 8 T. 11. 521. A secret 
transfer is always a badge of fr^ud. Mace 
v. Cammell, Lofft, 782. A conveyance by 
a bill of sale is good against the party exe- 
cuting it, and against his assignees, al- 
though it be void as to third persons. Ho* 
binson v. M c Donnell, 2 B. & A. 134. 

(u) Edwards v. llarben , 2 T. R. 387. 
Bamford v. Baron , cited in the note. 
Held v. Blades, 5 Taunt. 212 ; where it 
was held that a conveyance of chattels, 
unaccompanied by possession, was void, 
although the same instrument contained a 
valid mortgage of leasehold buildings in 
which the chattels were situated. 

(x) Edwards v. llarben, 2 T. R. 387. 

(y) Paget v. Perchard, 1 Esp. C. 203. 
\z) Wordall v. Smith , 1 Camp. 333, 

per Lord Elleuborough. To defeat the 
execution by a bill of sale there must ap- 
pear to have been a bond fide substantial 
change of possession. It is a mere mockery 
to put in another person to take possession 
conjointly with the former owner of the 
goods ; there must be an exclusive posses- 
sion under the assignment, or it is frau- 
dulent and void as against creditors. And 
see Cadogan v. Kennet , Cowp, 432. Jar* 
man v. Woollaton, 3 T. R. 618. Barley 
v. Smith, 8 T. R. 82. 

(a) 4 B. k 0. 632. So in the case of 
Eastwood v. Brown , 1 Ry. & M. 312, 
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of Marlborough were sold by the sheriff under an execution to the judg- 
ment creditor, who sold the goods to the plaintiff, who put a man into 
possession ; the goods remained in the Duke’s mansion, and were used by 
him as before the execution, but the circumstance of the execution was 
notorious in the neighbourhood ; the sheriff again seized the goods under 
an execution against the goods of the Duke at the suit of another creditor. 
On an action brouglft against the sheriff, it was left by the learned Judge 
to the jury to say whether the sale to B. was a bond fide sale, for money 
paid by the plaintiff, and that if it was, he was entitled to the verdict, but 
that if the money was in reality paid by the Duke, and the sale to the 
plaintiff was colourable, they should find for the defendant. The jury 
found for the plaintiff; and the Court afterwards held that the jury were 
properly directed to give their verdict for the plaintiff, or the defendant, as 
they should find that the transaction was fair or fraudulent. 

In Ttvyne * s case (b) the continuance of the vendor’s possession was con- 
sidered to be merely evidence of fraud. There, A . being indebted to B. 
and also to C. who brought his action, made a secret conveyance of his 
goods to B., but continued in possession, and the conveyance was held to 
be fraudulent within the Act (c) : 1st, because the gift was general; 2dly, 
because the donor continued in possession of the goods and used them as 
his own ; and 3dly, because it was made pending the writ (d): and in the 
law of Nisi Prius (e) it is laid down that the donor’s continuance in pos- 
session is not always a mark of fraud, as where a donee lends his donor 
money to buy goods, and at the same time takes the bill of sale of them for 
securing the money ( f ). Great stress is always laid on the notoriety of the 
circumstances under which the party retains the possession : where it is 
known that he is not the real owner, his possession cannot mislead (g). 

In the case of Kidd v. Rawlinson (A), K.> the plaintiff \ bought the goods 


where there was an assignment of property 
without any change of possession, Abbott, 
L. C. J, left it to the jury to say whether 
it was done with intent to defeat or delay 
creditors. 

( b ) 3 Rep. 80. 

(c) 13 Eliz. c. 5. 

(d) B. N. P. 258. And it was said that 
it was not within the proviso of the Act ; 
for although made on good consich ration, 
it was not made bond fide. 

(e) B. N. P. 258, cites Ca. R. B. 287. 

(/) Meggot v. Mills , 1 Ld. Raym. 286 ; 

where Ld. Holt said, that if the goods had 
been assigned to any other creditor, the 
keeping possession of them would have 
made the bill of sale fraudulent as to other 
creditors ; but that since the agreement 
was originally made for securing the money 
lent. It was good and honest. 

( g ) Latimer v. Batson , 4 B. & C. 652 ; 
Leonard v. Baker , 1 M. & S. 251 . Wat- 
kins v. Birch, 4 Taunt 823. In the case 
of Jezeph v. Ingi'am , 8 Taunt. 838, the 
sheriff having seized the property of Nev> - 
man, a farmer, under a fi. fa Dunk , a 
creditor of Neteman% advanced upwards 
of 400/. for Neuman, to liberate the 
goods, and took an assignment from New- 
man of the lease and stock, to enable him 


to take possession of the farm, and dis- 
charge the sum advanced. Neicman con- 
tinued to reside on the premises, but Dunk 
managed the farm, and it was notorious 
in the neighbourhood tliat he had the 
management, though Newman continued 
to do some joint acts of ownership. In an 
action against the sheriff for a fulse re- 
turn at the suit of a subsequent judgment 
creditor after a verdict for the plaintiff, 
Gibbs, C. J., on a motion for a new trial, 
admitted the general principle contended 
for by tbe plaintiff, that if a man sell goods 
and continue in possession, the sale is void, 
but thought the present case was distin- 
guishable. A new trial was granted, and 
evidence was given that Dunk had paid 
all rates and taxes for the farm ; had pur- 
chased stock; that Neteman, as well as 
Dunk , bad attended the markets; given 
orders respecting the cultivation of the 
farm ; paid rents and taxes, and managed 
the business, but that Dunk had received 
all the proceeds, though he had not made 
all the payments : the jury, with the ap- 
probation of Dallas, J., found a verdict for 
the defendant, against which the plaintiff 
did not move. 

( h ) S fi. & P. 59, cor. Lord Eldon. So 
If the goods of A. be sold under a fi/fa. to 
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of A. from tlie sheriff, who sold publicly under an execution against A . Fraudulent 
(K, not being a creditor), and afterwards allowed A. (being a publican, 
to remain in possession, and afterwards A . made a bill of sale of the nuance of 
goods to JR., the defendant , who took possession ; the jury negatived any possession, 
intention on the part of the plaintiff to defeat any execution by any credi- 
tor of A, and the Court afterwards held that the plaintiff was entitled to 
recover. The case was distinguished from Twynefs Sy two circumstances, 
the notoriety and publicity of the sale, and the fact that K . the purchaser 
was not a creditor ; and it was assimilated to the case in Buller’s Nisi Prim , 
above referred to, and said that K. might be considered to have lent the 
money to A . and to have taken the bilt of sale as a security. 

It is to be observed, also, that there is another circumstance in the above 
case (which does not appear to have been adverted to) which very mate- 
rially distinguishes it from Twyne* s, viz. that the sale was not made by the 
party himself, but by the sheriff. The object of the statute was to prevent 
covinous and fraudulent sales by the owner to the prejudice of creditors, and 
not, as it seems, to sales made by a third person, as a sheriff under an exe- 
cution, or a landlord under a distress, without proof of some fraud or collu- 
sion on the part of the owner, which in effect makes such a sale his own 
act. Where the sale is made bond fide by a third person, the subsequent 
possession by the debtor will not render it fraudulent, for the Act was not 
intended to prevent the legal owner of goods from allowing another person 
to keep possession of them. 

Where a trustee, under an assignment by a tenant, for the benefit of cre- 
ditors, bought the goods of the tenant out of the trust funds, under a sale 
by the landlord on a distress for rent, and afterwards allowed the tenant to 
continue in possession, it was held, in the absence of any evidence that the 
sale was colourable and fraudulent, that the goods were protected from an 
execution by a judgment creditor ; and Lord Ellenborougli said that the doc- 
trine of possession did not apply to a case of conveyance, not by the party 
himself, but by a third person (i). 

But a possession by the vendor, which follows and accompanies the deed, 
where the sale is not to take place immediately, but at a future specified 
time, or on a particular condition, does not avoid the transfer (A). But in 

B. bond fide on a valuable consideration, in the possession of his mother, and for her 

and B. permit A. to remain in possession, accommodation, it was held that these 

on condition that lie shall deliver over to were protected against an execution by a 
B . the product from the sale of goods, the judgment-creditor, who had notice of the 

possession will not render the execution assignment. Leonard v. Baker , 1 M. & S. 

fraudulent; and on a subsequent hank- 251. 

ruptcy the goods will not pass to the (A) Per Curiam, J Edwards v. Harben, 
assignees of A . ( Cole v. Davies , 1 Ld. 2 T. R. 587 ; where the distinction between 
Raym. 724.) So where a creditor took possession on an absolute sale, and posses- 

the goods of the debtor, who bad confessed sion under a conditional sale, was cons!* 

a judgment, in execution, and bought them dered as having been long and decidedly 
at a public auction, and then let them to established. And Stone v. Orubham , 2 
the debtor for rent actually paid. Wat* Bulstrode, 218, was referred to, and Buck* 

kins v. Birch , 4 Taunt. 828. And a bill nal v. Roiston , Pr. in'Ch. 287 ; and also 

of sale, although unaccompanied by pos- the following cases, Ld. Cadogan v. Ken* 
session, is valid against a creditor with nett, Cowp. 432, Haslington v. Gill, Trinu 
whose knowledge and assent it was given. 24 Geo. 3, B. R., were cited to show that 
Brown v. Parry , 1 Taunt. 881. the hill of sale is not fraudulent for want 

(i) Guthrie v. Wood , 1 Starkie’s C. of possession, where possession hm followed 

367. So, where the goods of a debtor were the deed, although there was no imme* 

sold publicly by trustees under an assign- diatc possession by the assignee. See also 

► meat for the benefit of creditors, and the Bstwick v. Caillaud , 5 T. R. 420 ; Man* 

son of the wife of the debtor purchased the ton v. Moor , 7 T. R. 67 ; and supra , tit# 

goods, and removed part, but left the rest Bankruptcy. 

vol. ii. K K 



498 


FRIENDLY SOCIETY 


Fraudulent *tfch cases, although the want of possession may cease to be a badge and 
-"T evidence of fraud, yet the transaction is still liable to be impeached by 
nuanceof ot * ier evidence of fraud, and it is particularly open to the inquiry, whether 
possession, the interposing a delay between the execution of the transfer, and the time 
of taking possession, may not^be part of the fraudulent contrivance. 

It has been said that no conveyance shall be deemed to be fraudulent 
under the above statute, unless it can be proved that the party conveying 
the goods was indebted at the time of the conveyance, or nearly so (Z), 
although there have been decisions to the contrary ( m ) ; for there would be 
a difficulty in showing that the object of the, conveyance was to delay the 
creditor. Still it seems, that if a cdliveyance could be proved to have been 
made with a view to defraud a future creditor, it would be void under the 
statute ( n ). 

An assignment by a defendant, pending the plaintiffs suit, of all his 
effects, for the benefit of his creditors, under which possession is immediately 
taken, is not fraudulent (o), although made to delay the plaintiffs execu- 
tion ; neither is it fraudulent to confess a judgment to one creditor in order 
to defeat the pending execution of another creditor (/>), for a debtor, as well 
as an executor, may give preference to a particular creditor ( q ). 

A conveyance is binding as to a party, though cancelled for fraud oA one 
not a party (r). 
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FRIENDLY SOCIETY (a). 

By the stat. 33 O. 3, e. 54, s. 13, all the rules, orders and regulations 
from time to time made by any such society in the manner directed by the 
Act, shall be forthwith entered into a book or books to be kept by one or 
more of the members of such society, to be appointed for that purpose, and 
shall be signed by the said members, and that such rules, orders and regu- 
lations, so entered and signed, shall be deemed original orders, and shall be 
received in evidence as such. 

It seems that upon an indictment for not obeying an order of two justices 


(0 B. N. P. 257. Waller v. Burrows, 
In Cane. 1745. Taylor v. Jones, 1743, 
Ibid. And sec Lush v. Wilkinson , 5 Ves. 
384; where, on a bill aguinst the widow, 
l»y one who became a creditor subsequent 
to the settlement, Ld. Alvauley intimat* d 
that the proof of a single antecedent debt 
would not do, and that, it must depend upon 
this, whether the husband was in insolvent 
circumstances at the time. And see Bussell 
v. Hammond , 1 Atk. 15. Middlecome v, 
Marlow , 2 Atk. 220. Ld. Townsend v. 
Wyndham, 2 Ves. J. 10. In Hunger ford 
v. Earle, *2 Vern. 210, the question as to 
the validity of a settlement against subse- 
quent creditors was ordered to be tried at 
law. But see White v. Hussey, Prec. in 
Chan. 14. 

(w) Both by Sir J. Jekyl and Fortescue, 
M. R.,B. N. P.257. 

(n) See Estwick v. Caillaud, 5 T. R. 
420. As to conveyances made to defraud 
a purchaser, see die stat. 27 Bliz. c. 4, 
and the notes, Evans’s St Vol. I. p. 382, 
4r sequent* 

(o) Pichstoch v. I.yster, 3 M. & S. 371. 
8ee also Meux v. Howell, 4 East, l. 


( jt) Hollnrd v. Anderson, o T. R. 4 

(q) Ibid, and sec Tot putt v. Wells, 1 
M. S. 305. Ed tr Jr It v. Caillaud, 5 T. 
R. 424. S til man v. Ashdown, 2 Atk. 
477. 

(r) 1 Madd. Ch. 345. 

(.v) See the st. 32 Geo. 3, c. 54, s. 13 ; 
49 Geo. 3, c. 125 ; 59 Geo. 3, c. 128 ; 10 
Geo. 4, c. 60; 3 & 4 Viet. c. 73. Those 
societies alone are contemplated by the 
Friendly Society Act, 33 Geo. 3, c. 54, 
whose objects are confined to the charitable 
relief and maintenance of their old, sick, 
and infirm members. Bex v. Justices of 
Staffordshire , 12 East, 280. Where the 
members have long ceased to act under 
their rules, held that they become dissolved, 
and the Court no* longer has jurisdiction 
under the 33 Geo. 3, c. 54. Ncrrish , Ex 
parte, 1 Jac. (cn.) 102. As to actions on 
bonds given to such societies by iunkeepers, 
and the construction of such bonds, see 
Wyherg v. Ainsler /, 1 M. & Y. 669. An 
advance by the society of money to the 
highest bidder was held not to he usurious, 
although the interest exceeded the legal * 
rate. Silver v. Barnes, 6 Bing. N. C. 180. 
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under 33 Geo. 3, c. 64, * 15, commanding the defendants, as stewards and 
principal officers of a friendly society, to restore A. JB. as a member, it must 
be shown, that by the constitution of the society, the defendants have the 
power to restore him (%). 

Upon an indictment for disobedience of amorder of justices to readmit a 
party into a friendly society, reciting that it had appeared to the said 
justices that the rules had been enrolled; it was held, that as the justices 
would have had no authority, under the 33 Geo. 3, c. 54, s. 52, to make the 
order, unless the rules had been enrolled at the sessions, it was necessary 
to substantiate that fact by legal proof, and that the recital in the order was 
not, as against the defendants, legal evidence of that fact ( u ). 

A bond given to the treasurer of a friendly society is good as at common 
law, though the rules have not been confirmed at the sessions, as required 
by the stat. 33 G. 3, c. 54 ( v ). 

But plaintiffs cannot sue as stewards or trustees where they have been ap- 
pointed under new rules, which have not been confirmed at the sessions ( x ). 

By the rules, a medical attendant was to be entitled to a certain allowance 
for each member, and there was a clause that all disputes, &e. were to be 
settled by a committee, subject to an appeal to two justices ; the plaintiff, the 
medical attendant, having been dismissed by the committee, another was 
appointed against his consent, and without any meeting of the members at 
large, but the majority of the members approved of him and still were at- 
tended by,him : disputes having arisen as to the payment of the plaintiff’s 
successor, upon reference to the justices they recommended a general meet- 
ing] which was accordingly held, at which the plaintiff was by a large 
majority 'declared to be tlic surgeon; held, that the dismissal having been 
without authority, and the proceeding of the committee not bond fide for 
the investigation of any grievance, the plaintiff was entitled to recover from 
the treasurer the allowance received from the members for his services, not- 
withstanding he liad paid it over to a wrong person (y). 

X" GAME. 

Ui4)is[ an information under the stat. 1 & 2 W. 4, c. 32, s. 23 (z), for using Informa- 
tion for 

( t ) It. v. Inge, 2 Smith, 50 ; but see It, dants entitled to an acquittal on tills using, See, 

v. Gash, 1 Starkiu’s C. 441. Thejurisdic- ground. It. v. Soper , 3 B. Sc C. 857 ; 5 J). 

tion of the justices, under 33 Geo. 3, c. 54, & R. GOO. 

s. 15, is confined strictly to the subject- (it) It. v. Gillies, 8 B. Sc C. 430; and 
matter of the complaint by the party ag- now see 10 Geo. 4, c. 50. 
grieved ; where, therefore, the complaint ( v ) Jones v. Wollam , 6 B. 5c A. 700. 
against the stewards stated only the re- See Cartridge v. Griffiths, 1 B. 5c A. 37 ; 
fusing relief to which the complainant was infra , tit. Variance. 
entitled, and the justices had awarded that (.r) Hatty v. Town-row, 4 Camp. 5. 

the stewards should pay the sum due, with (?/) Garner v. Shelly, 5 l&>g. 477. 

costs; and further that the party should ( z ) The stat. 1 5c 2 W. c. 32, s. 23, 

be continued a member of the society : enacts, that if any person shall kill or take 

held, that the latter part of such order was any game *, or use any dog, gun, net, or 

illegal and void ; and that an indictment, other engine or instrument for the killing or 

alleging that he had been expelled the so- taking of game, such person not lieing au- 
ciety as well as deprived of relief, and that thorized so to do for want of a game certi- 

being aggrieved thereby he made complaint ficate, lie shall, on conviction before two 

thereof, &c. was not supported iu evidence justices, forfeit for every offence such sum 
by production of the order reciting the of money not exceeding 5 l. as to the said 

complaint and summons to answer one justices shall seem meet, together with the 

ground of complaint only ; and the defen- costs of the conviction. 

* If several join in the act of killing a hare, but one penalty can be recovered (It. y 

K K 2 
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any dog ( a), gun or other engine or instrument (ft), for the purpose of 
searching for or killing or taking of game without a certificate, the proofs 
relate, 1st, to the keeping or using of the dog or instrument as alleged ; 
2ndly, within the county, &c. ; 3dly, by an uncertificated person (c); and, 
4thly, the commencement oJ| the proceedings within due time(tf). — 1st, 
Whether the defendant used a dog or instrument for the destruction of game, 
is a question of fact depending on the acts done, and the intention (e) of the 
agent as collected from his declarations and conduct. 

It is not necessary to prove an using in the very act of destroying game ; 
the walking about with a gun, with the intent to kill game, is an using of 
it for the purpose (/). The intent, of which the magistrate ought to be 
satisfied in order to convict, is a fact to be presumed and inferred from the 
conduct of the defendant, and all the circumstances of the particular case. 
It is enough, if, upon the face of the conviction, such reasonable and primd 
facie evidence of the intent appear as would have been sufficient in an action 
to have been left to a jury ( g ). This is sufficient to support the conviction; 
but to warrant the magistrate in convicting, the evidence ought to be such 
as to satisfy his conscience of the intent of the party to pursue game (ft). 

Evidence that the defendant, being an unqualified person, went <^it to 
course hares with one who was qualified, and that he took an active part in 
the sport, beating the bushes to find a hare, and in afterwards securing a 
bare which had been killed, was held to be insufficient evidence of an using 
by the defendant, under the stat. 5 Anne, c. 14 ; for he did not use dogs 
himself (i), they were not under his control. But it seems that if an unqua- 


(a) It was held that a hound was not 
within the stat. 5 Ann. c. 14 ; Hooker v. 
Wilks, 2 Str. 112G; nor within the stat. 
22 & 23 C. 2, c. 25, s. 3 ; and therefore 
that a gamekeeper could not seize a hound 
within the manor. Grant v. Hulton, 1 B. 
& A. 134. 

(/*) The word engine applies to any in- 
strument by which game may be destroyed. 
It v. Filer , 8tr. 490. Reason v. Lisle , 2 
Com. 576. Where an engine may be kept 
for either of two purposes, the one lawful, 
the other unlawful, the presumption will 
be in favour of the legal purpose. Wing- 
field v. Stentford , 1 Wils. 315. 

(c) See the st. 28 G. 3, c. 50, s. 2 ; 52 

G. 3, c. 93, s. 1. 10. 12, 13. 

(d) By sec. 41, the prosecution for every 
offence punishable upon a summary convic- 
tion, shall be commenced within three 
calendar months after the commission of 
the offence. 

(e) An aotfdental killing of g&me is not 
penal ; Molt on v. Cheesely , 1 Esp. C. 123; 
but it was penal to take away the game so 


killed. Ibid. The mere keeping of a dog 
or instrument, though with intent to use 
it for the destruction of game, is not penal 
under the late Act. 

(/) R. v. King , Sess. C. 88, per Parker, 
C. J. See also Hebden v. Hentey , 1 Ch. 
607. 

(g) R. v. Daws, 6 T. It. 177. 

( h ) See Mr. Christian’s observations, in 
his Game Laws, 157, 158. 

(?) Letois v. Taylor , 16 East, 4% over- 
ruling a case said to have been ruled by 
Lawrence, J., Stafford. Lent Ass. 1804. 
And see R.y. Taylor , 15 East, 462; where 
it was held that a groom attending his 
qualified master whilst he used dogs for 
killing game, and pursuing it by his master’s 
command, was not liable to the penalties 
of the stat. And see R . v. Neioman 

others, Loft’s R. 178, and Molton v. 
Rogers, 4 Esp. C. 217 ; where Lord Ellen- 
borough gave his opinion that an unquali- 
fied person joining in the sport with the 
owner of the dogs who was qualified, was 
not liable to the penalty. 


Bleasdale, 4 T. R. 809; Hardyman v. Whit acre, B. N. P. 189; 2 East, 573, in note); 
but If the acts be several and distinct, as if each use a gun, or set a snare, each is sub- 
ject to a distinct penalty (Christian’s G. L. 161). It has even been held, that if a per- 
son kill several hares in the same day, he forfeits but one penalty (JR. v. Mattkeios , 
10 Mod. 26; and per Ld. Kenyon, in J?. v. Lovet , 7 T. R. 163; Marriott v. Shaw, 
Com. 274 ; R. v. JBlaney , And. 240) ; but he may be convicted at the same time in 
several penalties, in respect of so many offences committed on several days. R . v. Stool* 
low, 8 T. R. 284. See below, tit. Justices. 
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lifted person hadu9ed his own greyhound for the purpose of sporting, although 
in company with a qualified person, the case would have admitted of a dif- 
ferent consideration (A). If an unqualified person sought to protect him- 
self by the qualification of another, it was incumbent upon him to give strict 
proof of the qualification ( l ). The same principles would probably be applied 
to the case of an uncertificated person under the late Act (m). 

The plaintiff may rely on any offence committed by the defendant within 
three months before the commencement of the action, although the fact was 
not then known to the plaintiff (n). 

2dly, Within the county , fyc . — If a man, standing in one parish or county, 
shoot at game in another, he uses the gun in the district in which he 
stands ( o ). 

The late Act, s. 37, enacts, that every penalty and forfeiture for any offence 
against that Act, the application of which has not otherwise been provided 
for, shall be paid to some one of the overseers of the poor, or to some other 
officer, as the convicting justice or justices may direct, of the parish, town- 
ship or place in which such offence shall have been committed, to be by such 
overseer or officer paid over to the use of the general rate of the county, 
riding or division, in which such parish, township or place shall be situate, 
whether the same shall or shall not contribute to such general rate. But 
that no inhabitant of such county, riding or division, shall be deemed an 
incompetent witness in any proceeding under the Act, by reason of the 
application of such penalty or forfeiture to the use of the said general rate. 

3dly, The want of a certificate . — After proof has been given of the keeping 
or using, &c. it lies on the defendant to prove his certificate. The late stat. 
s. 42, expressly provides, that it shall not be necessary, in any proceeding 
against any person under that A$t, to negative by evidence any certificate, 
license, consent, authority, or other matter of exception or defence, but that 
the party seeking to avail himself of any such certificate shall be bound to 
prove the same ( p ). 

If the defendant justify killing game as a gamekeeper, he must produce 
and prove his deputation from the lord of the manor (< 7 ), and show that he 
is the 4 lord of such manor(r). Where the defendant proved a deputation to 


(ft) Per Ld. Ellenborough, Lewis v. Tay- 
lor, 16 East, 40. But though an unqualified 
person bring his own dogs into the field, 
the penalty does not attach if he brought 
them as a loan to the qualified person. 
Ibid. Where the defendant, alleged to have 
been acting as the steward of a qualified 
person sporting himself, used the gun and 
killed game, held, that such could not be 
deemed the act of the master, and that he 
was properly convicted. JEx parte Syl- 
vester , 9 B. & C. 61. 

(1) Clarke v. Broughton , 3 Camp. C. 
328. 

(in) By the stat. 54 G. 3, c. 141, such of 
the duties in the schedule of the Act 52 
G. p, c. 93, as relate to persons assisting 
or intending to aid and assist in taking or 
killing of any game, woodcock, snipe, quail, 
landrail, or coney, shall cease and deter- 
mine, provided the assistance is given to 
another who has obtained his certificate, 
and then use his own dog, gun, or other 


engine, and who shall act by virtue of any 
deputation or appointment. 

(n) Itushworth v. Craven } 1 M. & Y. 
417. 

( 0 ) B. v. Alsop , 1 Show. 339. See tit. 
Penal Action. 

(p) So in actions, and even informations 
before justices, under the stat. of Anne, for 
using a gun, &c. without qualification, it 
was held to be unnecessary to negative the 
qualification by evidence. 

( q ) See the stat. 22 & 23 C. 2, 0 . 25, 
9 Anne, c. 25, s. 1, and 48 G. 3, c. 93, re- 
pealed by the stat. 1 & 2 \V. 4, c.32; and 
the provision of the latter statute as to 
gamekeepers, infra, 505. Although the 
gamekeeper be appointed by one who is 
not in fact lord of the manor, yet if he be 
considered such, the gamekeeper will not 
be personally liable to penalties. Smyth 
v. Jefferies, 9 Price, 257. Hunt v. An- 
drews, 3 B. & A. 341 . 

(r) Calcraft v. Gibbs , 4 T. R. 681. 
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kill game fop the use of the lord of the manor, it was held, that it might be 
presumed that the game which he killed was intended for the use of the lord, 
there being no evidence to the contrary (s). 

The Courts will not allow the title to a manor to be tried in an action for 
penalties, although the parties consent to do so (£). It is sufficient, therefore, 
to show a colourable title as lord of a manor, as by proof of seisin in fact, 
and the exercise of manorial rightfc (u), the appointment of gamekeepers 
from time to time, the enrolment of jheir deputations with the clerk of the 
peace, and the grant of certificates to such gamekeepers. And for this pur- 
pose the enrolment books of deputations kept in the office of the clerk of 
the peace are admissible in evidence, without the production and proof of 
the deputations themselves (ar). So the holding of manor courts (y), and 
acts of cutting down timber on the wastes (z), are admissible in evidence 
for the purpose of establishing the title to the manor. But it i9 no defence 
that the defendant acted as gamekeeper under a bond fide belief that his 
principal wus really entitled to the manor, there being no ground for the 
claim (a). And evidence of the real title to the manor is admissible, in order 
to negative the evidence of a colourable title ( b ), and, as is said, to show 
that the claimant knew tlmt^he had no real title (<?); and for this purpose it 
is competent to the plaintiff to show, by the enrolment book of the deputa- 
tions, kept in the office of the deputy clerk of the peace, that manorial rights 
had been long exercised by the party, and his ancestors, who were legally 
entitled to the manor. 

The boundaries of a manor cannot be tried in an action for penalties (d). 

4tlily, Within due time . — That is, within three calendar months, by sec. 41 \ 
of the late Act. In the case of an information under the stat. 5 Anne, c. 14, 
it was necessary that the conviction should be within three months. As to 
proof of the commencement of a prosecution for penalties, see tit. Time. 


Hawkins v. Bailey ; Blunt v. Grimes, 
cited ibid. A college may appoint a game- 
keeper under their seal. Spurrier v. Vale , 
10 Bast, 413. 

(s) Spu?rier v. Vale , 10 Ea9t, 413; i. e. 
in an action for sporting without a quali- 
fication. The defendant had a deputation 
under New College*, Oxford, was a gar- 
dener, and lived in the house of a stranger 
to the mauor. 

( *) Blunt v. Grimes , 4 T. R. 682. CaU 
craft v. Gibbs , Ibid. 681. * 

(u) Ibid. Evidence of reputation alone 
is not sufficient. Rushworth v. Craven, 
1 M. & Y. 417. Neither is the mere pro- 
duction of a deed, not enrolled (though in 
a register county), a sufficient foundation 
for such evidence, lb. 

(a?) Hunt v. Andrews , 3 B. & A. 341. 
For the Act of Parliament directs a certi- 
ficate to be made upon a stamp, and it is 
the duty of the officer to keep a list of the 
certificates granted ; and as it is his duty 
to register deputations, the register is a 
public document made by an authorized 
officer. Ibid. And it seems that they are 
not evidence merely to show that such 
enrolments were made, but also to show 
that, those who caused them to be made 
exercised rights as lords of the manor. 


Ibid, per Baylcy, J. See Kinnersley v. 
Or pc, Doug. 56. 

(y) But a court is a matter of distinct 
grant, and does not necessarily belong to a 
lord of a manor. 3 B. & A. 348. 

(~) But the felling of timber is a right 
belonging to the owner of the soil, and not 
to the lord of the manor. Per Abbott, C. J. 
3 B. & A. 347. 

(a) Calcraft v. Gibbs , 4 T. R. 681 ; 5 
T. R. 19. Mr. Roebuck had purchased 
from the plaintiff (lord of the manor of 
Northfleet) an estate called Ingress, lying 
within the manor, and it had been agreed 
that* Mr. Roebuck should have the deputa- 
tion, and two certificates had been granted 
to the defendant as the gamekeepeT of 
Mr. Roebuck. 

(5) Hunt v. Andrews , 3 B. & A. 341. 

( c ) Ibid. 

(d) It appeared that the defendant, as 
gamekeeper to Sir R. Hoare, of his manor 
of Brixton, had constantly shot over the 
place where the pheasant was killed. No 
evidence having been given to show that 
the place was out of the manor, Buller, J. 
nonsuited the plaintiff, saying, that he 
would not in such an action try the boun- 
daries of a manor. Hawkins v. Bailey , 
4T.R. 031, in the note. 



GAME. 


503 


The stat. 1 & 2 W. 4, c. 32, s. 4, enacts, that if any person (though licensed 
to deal in game as the Act directs) shall buy or sell, or knowingly ( f ) have 
in his house, shop, stall, possession or control, any bird of game after the 
expiration of ten days, one inclusive and the other exclusive, from the res- 
pective days in each year on which it shall become unlawful to kill or take 
such birds of game respectively; or if any person, not being licensed to deal 
in game by virtue of that Act, shall b§y or sell any kind of game after the 
expiration of ten days, one inclusive, the other exclusive, from the respective 
days in each year on which it shall lecome unlawful to kill or take such 
birds of game respectively, or shall knowingly have in his house, possession 
or control, any bird of game (except birds of game kept in a mew or breeding 
place,) after the expiration of forty days, one exclusive, the other inclusive, 
from the respective days in each year on which it shall become unlawful to 
kill or take such birds of game as aforesaid, he shall forfeit for every head 
of game, &c. such sum not exceeding 1 L as to the convicting justices shall 
seem meet, together with the costs of conviction. 

It was held under the stat. 0 Anne, c. 25, s. 2 (now repealed), that a mere 
possession of game by an unqualified person might be explained by evidence 
to be a lawful possession, for otherwise no case could be stated in which an 
unqualified person could innocently come in contact with game. Ami 
therefore, where the defendant, being a carpenter, employed by the lord of 
a manor, and having directions from him to detect poachers, took a hare 
from the dog, which the plaintiff had killed in coursing on the master’s 
manor, and carried it to his master’s steward, according to his directions, 
notwithstanding the claim made by the plaintiff, it was held that this was 
no* an unlawful possession within the statute, being rather for the protection 
of game than a breach of the laws for preserving “ It might as well 

be 3uid (observed Lord Ellenborough), that if a qualified person, returning 
home with a bag of game, were to fall .from his horse, another could not 
lawfully take up the bug in order to assist the owner; or, that if a person 
seized an offender, who had naval stores unlawfully in his possession, and 
took them away in order to bring them before a magistrate, that would be 
an unlawful possession against the Acts of Parliament made for protecting 
the King’s stores.” 

With a view to costs ( h ) it is frequently necessary to prove, as alleged, that 


( f ) Underthe former statute, knowledge 
of the fact of possession was held to be 
immaterial. JR. v. Marsh , 3 B. & C. 710. 
Possession by the servant of a carrier was 
deemed to be a possession by the carrier, in 

the absence of proof of fraud on the part of 
the servant. Ib. In /?. v. Turner , 2 M. 
& S. 206, possession by a carrier was held 
to be presumptive evidence that he knew 
the game to be there. 

(r/) Wameford v. Kendall , 10 East, 18. 
In the case of Molton v. Cheeseley, 1 Esp. 
C. 124, where, according to the report, the 
defendant's dog killed a pheasant by ac- 
cident, and the defendant took it awayj 
Mr. J. Duller held that the taking away 
the pheasant constituted an unlawful pos- 
session, so as to subject the defendant to a 
penalty. The report of the case is very 
short, and the decision itself does not appear 
to be inconsistent with the principles laid 


down in the case of Warntfordv. Kendall ; 
for although the accidental killing of the bird 
by the defendant’s dog was no offence in the 
defendant, yet his subsequent possession of 
the game might either be lawful, as for the 

purpose of conveying it to the lord of the 
manor on whose land it was killed, or un- 
lawful, as if he took it for the purpose of 
sale ; and ( semhle ) it was incumbent on the 
defendant to explain his subsequent pos- 
session of the game. 

Where the servant of a qualified person 
set a trap for killing hares, in the presence 
and by the orders of his master, and wus 
seen in the possession of a hare, which he 
was conveying to his muster, the Court held 
that the action was improperly brought 
against the servant, the taking and posse-<- 
sion being that of the master. Walker v. 
Mills, 2 B. & B. 1. 

(A) Under the stat. 4 & 5 Will. 3, c. 23, 
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the trespass was wilful and malicious, or that the defendant is an inferior 
tradesman (i), apprentice (not being in company with his master, duly 
qualified), or dissolute person (A). 

Trespass lies for breaking the plaintiff's close, and taking his game 
there (/). The right of property in game is in the owner of the land, so long 
as the game abides there ( m ). So, though the defendant does not enter on 
the plaintiff’s land, but knowingly |pd maliciously fires a gun on his own 
land with intent to prevent ducks from coming to the plaintiff’s decoy, an 
action on the case lies (n)S * 

Although the general rule be that the owner of a dog is not liable for any 
mischief which the animal commits, unless he be aware of his mischievous 
propensities, yet if the owner be a trespasser, he is responsible for such 
mischief independently of the fact of knowledge ( o ). As where the defend- 
ants, trespassing on the plaintiff’s field, with dogs and guns, their dogs, 
contrary to their will, killed a deer of the plaintiff’s (p). 

A right of free warren is an exclusive privilege to the owner of the soil 


to take beasts and fowls of warren ( q ) 
by the King's grant or prescription ( 7 *). 

s. 10, which, In case of a wilful trespass, by 
such person coming on the land to hunt 
hares, &c. gives the plaintiff full costs of 
flu it. The stat. 1 & ‘2 W. 4, c. 32, a. 40, 
declares it shall not preclude actions of 
trespass for damages under former Acts. 

(i) It would not he easy to frame terms 
more ambiguous and indefinite than those 
which are used in the muking of this 
statute. In the case of Buxton v. Min- 
gay, 2 Wils. 70, the Judges were divided 
upon the question, whether a surgeon and 
apothecary, not being qualified to kill 
game, came within these words. See Com*. 

‘ 20 . 

( k ) I 11 Pallant v. Roll , 2 Bl. R. 900, it 
was held, that a huntsman going out with 
the hounds of his master (11 qualified per- 
son) by Ids order, was not a dissolute 
person. In Mr. Christian’s G. L., I.ord 
Ellenborough is reported to have said that 
lie should direct the jury to find that the 
defendant was a dissolute person, if he 
came to kill game for the purpose of selling 
it ; or if he was drunk or abusive ; or if, 
being questioned where he lived, or what 
was his name, he gave a false account of 
himself. 

(f) Sutton v. Moody , l Ld. Ray. 250. 

In an action of trespass against the hunts- 
man of the Berkeley Hunt, it was held that 
the jury were to give damages, not only in 
respect of his own individual trespass, but 
for the whole damage done by the concourse 
of people who attended him. Hume v. 
Oldacre , 1 Starkie’s 0. 351. 

(m) If A. start a hare in the land of B. 
and hunt it and kill it there, the property 
continues all the while in B. ; but if A. 
start a hare in the ground of B. and hunt 
it into the ground of C. and kill it there, 
the property is in A. the hunter ; bat A. is 
liable in an action of trespass for hunting in 
the grounds of B . as well as of C. But if 


within the privileged place created 
The right may be created and exist 

A . start a hare in a forest or warren of B. 
and hunt it into the ground of C., anil there 
kills it, the property remains all the while 
in B the proprietor of the warren, because 
the privilege continues. Per Holt, C. J., in 
Sutton v. Moody , 1 Ld. Ray. 258, upon the 
authority of 12 II. 8, 9; and in the case of 
Sutton v. Moody , judgment wub given for 
the plaintiff, in an action for breaking and 
entering his clo^e and taking his conies. De- 
cause he had a property by the possession ; 
and see Pollexfen v. Ashford, 1 Vent. 122, 
cited by Holt, C. J., as in point. But qu. 
as to the second position of the learned 
Judge, for this would be to allow A., a mere 
trespasser, to profit by his own wrong ; see 
Keble v. Hickringill , 11 Mod. 74, and 
Christian on the Game Laws, 104. By the 
stat. 1 & 2 W. 4, c. 32, s. 7, the landlord 
under existing leases (with certain excep- 
tions) is entitled to the game. By s. 30, 
provision is made for the seizure of game 
in possession of any person found on any 
land, &c. in search or pursuit of game, and 
having in his possession game which shall 
appear to have been recently killed, after 
demand made by the party entitled to kill 
the game on such land. 

(n) Keble v. Hickringill, 1 1 Mod. 74 ; 
and see Carrington v. Taylor, 11 East, 
571. 

(o) Beckwith v. Shoredike, 4 Burr. 2092. 

(p) Ibid . 

(q) t. e. the hare, pheasant, coney and 
partridge. 1 Inst. 233. Manwood, 3G2. 

(r) See 1 Inst. 233. A grant is made 
of a crown manor and hundred, with all its 
rights and other things to the said manor 
and hundred belonging, and also to have 
free-warreu In all their demesne lands in 
the manor, hundred, &c., although within 
the King’s forest; held, that the term de- 
mesne lands applied only to the lands of 
the manor which the lord either actually 
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aUeno solo (s'). The evidence relating to proof of such a right is seldom direct Free war* 
by the production of the grant itself, but is usually established by evidence ren * 
of enjoyment and usage (*). And it seems that a non-user of the right for 
twenty years would afford pritndfaci&Qvidence of an extinguishment of the 
right, especially where it was claimed in the land of another. 

An exception in a conveyance of free liberty of hawking and hunting 
upon the premises, to a party (not the^arty conveying) and the heirs of his 
body, and his and their friends, servants and followers, though it may not 
be good as a leservation, yet being 'sealed with the seals of the parties, 
operates as a grant to the party and his heirs ( u ). But such a grant of the 
liberty to hawk and hunt does not give liberty to shoot feathered game (x), 

A defendant cannot justify the killing a dog in pursuit of game on his Justiflca- 
the defendant’s premises, unless he can show that the hare was put in such tion > kill- 
peril as to render the destruction of the dog necessary for the preservation °^ 8 ’ 
of the hare (y). But it seems to be one of the privileges of a free warren 
and a park, that the owners or their servants may kill clogs which enter the 
warren or park and chase the game (z), 

A man cannot justify the digging in another’s land in order to destroy a Trespass, 
badger (a) ; and though it has been held that a man might justify the riding 
over another man’s land in following a fox which could not otherwise be 
killed (6), yet in a later case (tf) Lord EllenboroYigh, C. J. is said to have 
ruled, that if the jury thought, from the evidence, that the defendant pur- 
sued the fox for his own pleasure and amusement, and that the good of the 
public was not his sole ftiul governing motive, they ought to find for the 
plaintiff. 

By the stat. 1 & 2 Will. 4, c. 32 , s. 13 , any lord of a manor (d), lordship 
or royalty, or any steward of the Crown of any manor, lordship or royalty (e) 
appertaining to his Majesty, by writing under hand and seal, or in the case 
of a body corporate, under the seal of such body corporate, may appoint one 
or more gamekeepers to preserve or kill game (f)*for the use of such lord 


or potentially might have in propriis ma - 
nibus, and that such grant conferred the 
right of free-warren in such demesne lands 
and other tenemental lands held in fee of 
the King or other lord, within the limits 
mentioned in the grant, but not in any 
lands of the Crown whilst in the occupation 
of the Crown. A ttomey-general v. Par- 
sons, 2 C. & J. 279. 

(s) Year Books, 3 H. 0, f. 28. 34 H. 6, 
f. 34. 6 H. 7, f. 10. Bur. Ab. tit. Warr. 
pi. 9. Lord Lucre v. Tebb, 2 Bl. R. 1151. 

(0 See tit. Prescription. Or in the 
King’s lands. Morris v. Dimes , 1 Ad. & 
£11. 054. Qu . whether it passes as appur- 
tenant to a manor. Ib . 

(u) Moore v. Lord Plymouth , 7 Taunt. 
614 ; S. C. not S. P. 3 B. 8c A. 16. See 
3 Buis. 66. 

(x) Ibid, and see Manw. c. 18, s. 10. 

(y) Verc v. Lord Cawdor , 11 East, 568. 
Janson v. Proton , 1 Camp. 41 j and see 
Wright v. Ramscott , 1 Saund. 84. Athil 
v. Corbet , Cro. J. 463. 

(z) Wadhurst v. Damure , Cro. J. 45. 
Christian on the Game Laws, 265. 

(a) Qedge v. Mine , 2 Buis. 60. 


( b ) Gundry v. Feltham , 1 T. R. 334. 

(c) Pari of Pssex v. Capel , Hertford 
Sinnm. Ass. 1809. Christian on the Game 
Laws, 114. 

(d) The lord of a manor cannot depute 
to another the power of appointing a game- 
keeper. Calcraft v. Gibbs , 4 T. R. 631 ; 
5 T. R. 10. Such a power is a mere ema- 
nation from the manor, and inseparable 
from it. Per Lord Kenyon, 5 T. R. 20. 

(e) Other royalty means such as Is qjus- 
dem generis with a manor ; and therefore 
it seems that the lord of a hundred or wa- 
pentake cannot, as such, appoint a game- 
keeper. Lord Aylesbury v. JPattison,Do ug. 
28. Powhey v. Williams , Lutw. 484. 

(f) Where a gamekeeper kills ‘game 
within a manor, it will be presumed that 
the act was done for the use of his prin- 
cipal. Sparrow v. Vale , 10 East, 413. 
A deputation granted and enrolled prior to 
the Act’s taking effect, does not entitle a 
defendant to the privileges conferred with 
notice of action and giving evidence under 
the general issue. Push v. Green . 4 Bing. 
N.C. 41. 
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op steward ; and to authorize such gamekeepers, within the said limits, to 
seize and take (g) 9 for the use (A) of such lord or steward, all such dogs (i), 
nets, and other engines and instruments for the killing of game (A), as shap 
be used within the said limits, by an^ person not authorized to kill game 
for want of a certificate (Z). 

Under an indictment on the stat. 57'Geo. 3, c. 90 (wi), against several, for 
being found armed at night in a wood, which they had entered with intent (w) 
to kill game, it appeared that the prisoners were shooting in the wood at 
night, and the flash of on# of their guns was seen by a keeper who was on 
the watch for them, but before they were, seen they had abandoned their 
guns in the wood, and were creeping away on their knees ; and it was held 
by the Judges, on a case reserved, that the statute applied, although they 
had not then arms in their possession, or within their reach when they were 
discovered ( o ). So it is sufficient if the prisoner be discovered in the wood, 


(g) Such seizure is a ministerial act, and 
need not be done by the guinckeeper him- 
self, but may be clone by another under 
his immediate direction . Bird v. Bale, 
7 Taunt. 570. But not tinder a general 
authority, lb . 

(A) The dog or engine seised becomes 
the property of the person having authority 
to seize it, and may he destroyed. Kings- 
north v. Bret ton , 5 Taunt. 416. 

( i ) The former statute, which authorized 
the seizure of dogs, &c. kept for the de- 
struction of game, did not authorize the 
seizure of any dog such as was not prohi- 
bited from being kept, e.g. a hound. Grant 
v. Hidton, 1 B. & A. 134; and see Hooker 
v. Wilkes , Bl. 1126, where it was held 
that a hound was not within the statute 
6 Anne, c. 14, because it ^ivas not men- 
tioned there. 

( k ) The repealed statute 6 Anne, c. 14, 
authorized the lord of a manor to take 
game from unqualified persons, which he 
could not do before. Bird v. Bale , 7 Taunt. 
560; 1 Moore, 290. The present statute 
does not extend to game , except in cases 
within sec. 36. 

(Z) The lord of a manor cannot seize 
the gun of a gamekeeper of another lord, 
although he be upon the manor of the 
first without authority. Bogers v. Carter , 
2 Wils. 387. Where a lord of a manor is 
also a justice of the peace, he is entitled 
to a month’s notice of an action brought 
against him for taking away a gun from 
the house of an unqualified person, for it 
will be presumed that he acted as a justice. 
Briggs v. Evelyn , 2 H. B. 1 1 4. Under the 
stat. 6 Anne, c. 14, before seizure of game 
on the land of an unqualified person, the 
justice, &e. was bound to exercise his judg- 
ment, whether the person possessing the 
game be qualified or not ; afterwards he 
may seize by the hands of another. Bee 
Bird v. Bale f 7 Taunt. 566. Where a 
magistrate convicts on unqualified person 
fnr killing game under the stat., and causes 
his dog to be brought for the purpose of 
seizing it, he may order the dog to be killed 


without any formal adjudication of seizure. 
Kingsnorth v. Bret ton, 5 Taunt. 416. The 
demand by a gamekeeper of the certificate 
need not he made on the land, but it must he 
made immediately after the party has left it, 
so as to make it one transaction ; and it is 
not necessary the party demanding should 
produce his own ; and if the other refuses 
he does so at his peril, if the party demand- 
ing it be duly authorized; and if the party 
refuses to give his name, it is unnecessary 
to go on, and ask in what place, if any, he 
is assessed : held also, that the conviction 
reciting it was sufficient evidence of the 
information. Scarth v. Gardener , 3 C. & P. 
438 ; cor . Tenterden, L. 0. J. 

(m) This statute is repealed by the stat. 

0 Geo. 4, c. 60, which (sec. 6) makes an 
unlawful entry by three or more armed 
persons into any land, &c., for the purpose 
of taking or destroying game or rabbits, a 
transportable misdemeanor. By sec. 1 of 
the same Act, the unlawful taking or de- 
struction of game or rabbits by night is 
also a misdemeanor punishable by impri- 
sonment ; and iu case of conviction for a 
third offence, by transportation. By stat. 

1 & 2 W. 4, c. 32, s. 30, trespass on ano- 
ther’s land in search of game or woodcocks,. 
&c., subjects to a fine of not exceeding 52. 
As to apprehension of poachers by game- 
keepers, see 9 Geo. 4, c. 69, s. 1. Under 
the stat. 9 Geo. 4, c. 60, s. 2, a keeper may 
apprehend poachers, though there be three 
or more, and armed. B, v. Ball , I Moody’s 
C. C. L. 330; ib. 333. He may arrest 
without giving notice. B, v. JPnywe,ib.378. 

(n) It was necessary to prove the intent 
as to that particular close. Barham’s Case , 
I Ry. & M. (c. c.) 150. Where the indict- 
ment charged the prisoner with being in 
a certain wood called Old Walk, belonging 
to and then in the occupation of W. ; held, 
that although, if the name of the occupier 
were stated, it was unnecessary to give the 
place any name, yet that having done so, 
a variance in the name was fatal. Oicen 
Prickett’s case, 1 Ry. & M. (c. c.) 118. 

(o) B. v. Nash §* WeUer 9 cor. Bayloy, 
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plantation or close, &c. although he be not apprehended until he has regained 
the highway. 

If any one be armed with the knowledge of the rest, they are all within 
the statute (p ) ; but it is otherwise where some are armed without the 
knowledge of the rest, for then those only who are armed are within the 
statute ( q ). 

An informer i9 not a competent witness (r) where he is to have any part 
of the penalty. Although the statute speaks of a conviction on the oath of 
one or more credible witnesses, a conviction on confession before a justice ( s)> 
or even upon a confession made to a third person, when proved before the 
justice, has been held to be a sufficient ground for conviction (/). 


GAMING (u). 

Upon a conviction for keeping a gaming-table (or), the evidence was, that 
the defendant was the master of the house, and acting as master of a hazard- 
tabic there on the 25th of August, but no mention was made of any dice 
being then used ; but on the 20th of August one witness saw a dice-box and 
dice on the table, round which many persons were assembled, tfte play 
having been discontinued on the witness’s entering tho room. It was held 
by the Court that this was evidence to warrant the convicting justices in 
their conclusion that the game of hazard had been played there on the 
latter day. Under the statute 0 Ann. c. 14, s. 5, the defendant may be con- 
victed of winning at one sitting a less sum than that which is alleged in tho 
indictment (//), and although it appear in evidence that he was paid in bills 
of exchange, and not in money (z). To lose 10/. at one time is to lose it by 
a single stake or bet ; to lose it at one sitting is to lose it in a course of play, 
where the company never part, though the person may not be actually 
gaming the whole time (a). Where two persons played from Monday 


J. Maidstone Spring Ass. 1810. So where 
there was evidence to show that the de- 
fendant had been armed in the place, al- 
though lie had not actually been seen there. 
Worker's case, 1 Ry. & M. C. C. 105. 

( V ) -H- v. Smith £ Others , Bum’s J., tit. 
Game, Append. 225. 

(q) It. v. Johnson $ Coulburne, lb. 226. 

(r) jR. v. Stone , Ld. Raym. 1545. It. v. 
Blaney, 2 Andr. 240. See the provisions 
of the late statute as to competency, supra, 
501. 

(s) 1 T. R. 320. JR. v. Gage, 1 Str. 546. 

Saund. 262. - 

(/) Ibid. 

(?/) See Wager.— Assault. 

(;r) Under the stat. 12 G. 2, c. 28. The 
charge in the information was for setting 
up, maintaining, and keeping a certain 
game, to be determined by the chance of 
dice, called hazard. JR. v. Liston , 5 T. R. 
338. 

(y) R. v. Hill, Harley £ others, 1 
Starkic’s C. 359. And see JR. v. Gilham , 
6' T. R. 265 ; 1 Ld. Raym. 149. JR. v. 
Baynes , Ld. Raym. 1265. A horse-race 
is within this stat. Goodburfi v. Mar ley, 
2 Str. 1159. Although for a legal plate. 
2 Bl. 706. Blaxton v, Pye, 2 Wils. 309. 


So is a foot-race. 2 Wils. 36. So also, 
semhle, is a wager on the game of cricket. 
1 Wils. 220. A foot-race being within the 
9 Anne, c. 14, where it appeared that mo- 
nies were advanced by the defendant for 
the purpose of making good losses by bet- 
ting on such a race in pursuance of pre- 
vious engagements, although not paid until 
after the event, for securing which a mort- 
gage was given, and subsequently the estate 
was valued and conveyed to a trustee for 
the defendant, subject to the previous 
mortgage; it was held, that the statute 
applies both to the mortgage and convey- 
ance, and that the heir at law was entitled 
under the statute, and a demurrer for want 
of equity overruled. Parker v. A l cock, 

1 Younge, 361. The 13 Geo. 2, as relates 
to horse-racing, is repealed by 3 Sc 4 Viet, 
c. 5. Hazard, by the 12 Geo. 2, c. 28, s. 2 
& 3, and 18 Geo. 2, c. 34, s. 2, is illegal, 
even though it be played in private, and 
the players are liable to a penalty of 50 /• 
See APKinnell v. Robinson , 3 M. Sc W. 
434. 

(z) 1 Starkie’s C. 359 ; and see above, 
456. 

(a) Per Blackstoae, Bones v. Booth , 

2 Black. R. 1226. 


Compe- 

tency. 


Proof of 
keeping a 
gaming- 
table. 


Winning 
more than 
10 /. at one 
sitting. 
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evening to Tuesday evening, without any interruption, except for an hour 
or two at dinner, it was held to be at one sitting within the statute (b). 

Under the statute 18 Geo. 2, c. 34, s. 1, against keeping gaming-houses, 
persons may be witnesses although they have played, betted or staked at 
any of the prohibited games (c). 

The statute 9 Ann. c. 14, s. 2 ( d ), does not absolutely avoid the contract 
where money is won at play (e) ; and therefore where the plaintiff lost a 
mare of the value of 25 1. by tossing up, and did not bring his action until 
the three months were expired, it was held that he could not recover (/*). 

GENERAL ISSUE. 

As to Evidence under, see The JjfBW Rules. 

The general issue shall hot be taken to be a plea under statute, unless 
By Statute be noted in the margin. 4 Bing. N. C. 816. 

GOODS SOLD AND DELIVERED. 

See Vendor and Vendee. 

GRANT. See tit. Deed. — Presumption. 


GUARANTY. 

Proof of A guaranty in writing^) must be produced, properly stamped, and 
guaranty, proved as in other cases (A) according to the averments (i). 


ft) 2 Bl. 1226. 

c) By sec. 5. See tit. Infamy and 
Witness. 

(i d ) Which enacts, that if a person, by 
playing at cards, or any other game, shall 
lose to any one person the sum or value of 
10 l. y he shall beat liberty within three 
months to sue for and recover the same. 

(<?) By sec. 5, persons who have lost 
their money at play are the only persons 
entitled, under the stat. 0 Ann. c. 14, s. 
to file a bill for a discovery, and not a mere 
common informer in aid of a qui tnm action. 
Orme v. Crocfrfbrd , 13 Pri. 376 j 1 M.& 
Y. 185. 

{/) Vaughan v. Whitcomb, 2 N. R. 
411. Nor does the statute wholly avoid a 
security given in respect of money won at 
play. Where Reilly procured a bill drawn 
by Duckworth, payable to the order of 
Duckworth, and afterwards generally in- 
dorsed by Duckworth, to be accepted by 
Benson, the defendant, for a gaming debt 
due from the defendant to Reilly, it was 
held that the plaintiff, a subsequent bond 
Jide holder for value, could not recover. 
Henderson v. Benson, 8 Price, 283. But 


the statute does not preclude such bond 
Jide holder from recovering against the 
drawer of a bill accepted for a gaming 
debt won by him. The proper effect to be 
given to the Act is to prevent the winner , 1 
or any one who derives title from him, 
from making the loser pay. Edwards v. 
Hick, 4 B . & A. 212. 

(g) See Frauds, Statute of. The plain- 
tiff distrained goods for rent, which he was 
about to sell; the defendants gave an 
undertaking, that if he would give up the 
distress, and allow them to sell them for 
.the tenant, they would pay the rent legally 
due ; held, that it was not a promise to 
answer the debt of another within the 
statute of frauds. Edwards v. Kelly , 6 
M. & S. 204. And see Williams v. Leper , 

3 Burr. 1886; Houlditch v. Milne , 3 Esp. 
59 ; Castling v. Aubert , 2 East, 325. 

(h) Sete Assumpsit. — Stamp. — Writ- 
ten Instrument, Proof of. A sufficient 
consideration must appear on the face of 
the instrument, or by internal reference. 
See Pace v. Marsh , 1 Bing. 216 ; Boehm 
v. Campbell , 3 Moore, 15 ; and Frauds, 
Statute of, supra* The guaranty may 


(*) See tit Variance. Where the 
consideration was alleged to be the advance 
of money to T. G. by the plaintiff, and it 
appeared on the trial that the money had 
not been advanced by the plaintiff, but by 
him and his partners, who were bankers, 


by debiting T. G., who was also their cus- 
tomer, with it in their books ; held, that 
the declaration was not sustained by the 
proof, and a nonsuit therefore right. Gar- 
rett v. Handley , 3 B. & C.462; 5D. &R. 
319. 
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In an action brought upon a guaranty, unless the instrument given in Proof of 
evidence as such, purport to be an absolute and conclusive engagement, the guaranty. 


be connected by reference in the indorse- 
ment containing the guaranty to an agree- 
ment written on the other side of the same 
paper. Stead v. Liddiard, 1 Bing. 196. 
And where the guaranty itself does not state 
the consideration, it may be collected from 
a previous correspondence to which the 
guaranty refers. Coe v. Dvffield , 7 Moore, 
254. On a note in these terms, — “ Messrs. 
M. and Co. (plaintiffs), we hereby promise 
that your draft on C. and Co. due at M.’& 
at six months on, &c. shall be paid out of 
the money to be received from P. ; say 
— I” signed “ C. and B (defendants) ; 
held, that no sufficient consideration appear- 
ing on the face of the instrument for the 
promise of C. and B., it was, as against 
them, void. Morley v. Boothby , 3 B. 
107. 

A guarantee in the terms, a I engage to 
pay A. B. for all the gas supplied at M., 
during the time it is occupied by N.; 
and I do also engage to pay for all arrears 
which may be now due held that no 
sufficient consideration appearing for the 
latter part of the engagement, it could not 
be sustained, but that it might as to the 
former. Wood v. Benson , 2 C. & J. 94. 
Where an action pending between A . and 
B. the defendant joined with the latter in 
a memorandum, which, after stating the 
parties to the action ami the amount of 
the debt and costs, was in the terms, “ we 
jointly and severally undertake and agree 
* to pay G . C . (the attorney of the plain- 
tiff in the action) the debt and full costs in 
this action, provided, on or before the — — 

day of , the sum of — be not paid 

to the said G . C., at his office, as the at- 
torney for the said plaintiff,” held that the 
consideration for which the guarantee was 
given being uncertain, whether for staying 
the action or giving time of payment, was 
not sufficiently expressed to take it out of 
the Statute of frauds. Cole v. Dyer , 
1 C. & J. 461. 

The plaintiff having given to the de- 
fendants two notes and a cognovit, the de- 
fendants by a guarantee in consideration 
of the money so secured to be paid to them, 
undertook to Indemnify the plaintiff against 
a certain bill; held that the'plaintiff might 
sue on the guarantee, although the notes 
had not been paid, the security, and not 
the payment, being the consideration of 
the guarantee. Skin v. Brook , 1 B. & Ad. 
124. 

“ 1 agree to bind myself to be security 
to you for J. C. 9 late in the employ of 

P,, for whatever you may entrust him 
with whilst in your employ ;” held that the 
consideration sufficiently appeared, viz. to 
give credit for J* C. prospectively, and in 
consideration of his being employed and 
entrusted. Newbury v. Armstrong, 6 
Bing. 201 ; 1 M. & M. 389. 


A letter of guarantee was given by the 
defendant to the plaintiff in the terms, 
u thatP. C. shall faitliftilly and honestly 
discharge any duty assigned to, or trust 
reposed in him ;” the plaintiff received him 
into his employ ; it was held that a suffi- 
cient consideration appeared on tlid face of 
the guarantee. Tiy plaintiff employed the 
party first at B. and afterwards at Z., and 
upon Ills removal from B. he was Indebted 
to the plaintiff in a large sum, and from 
his accounts it appeared that sums remit- 
ted whilst employed at Z., were remitted 
as the proceeds of sales there; held that 
the Judge was not bound to direct the 
jury as matter of law, that such remit- 
tances were to be considered as in dis- 
charge of the former balance, but that he 
was right in leaving it to the jury under 
all circumstances to what account they 
were to be applied. Zysaght v. Walker, 
1 Dow's C. 211. A guarantee in the terms, 
“ I hereby undertake to secure yon the 
payment of uny sums of money you have 
or may hereafter advance to D. and C., on 
their account with you ;” held, 1st, that it 
not appearing from the terms of the in- 
strument that the future advances were 
the consideration for guaranteeing the 
past advances, the actual consideration 
was left too uncertain to render the gua- 
rantee sufficient within the Statute of 
Frauds ; 2dly, that under the general issue, 
the defendant might show that the consi- 
deration alleged in the declaration was not 
the actual one, without pleading it spe- 
cially ; and, lastly, that the creditor hav- 
ing proved against the estate of the prin- 
cipal to a larger amount than that covered 
by the guarantee, the defendant had a 
right to deduct the dividends from the 
amount claimed under the guarantee. 
Raikes v. Todd, 1 P. & D. 188. The de- 
fendant being attorney for a debtor to the 
plaintiff, remits an acceptance of his client 
in a letter, stating that his client hod been 
disappointed in receiving his . remittances, 
which the plaintiff refused to . take unless 
the defendant would put his name to it, and 
he accordingly wrote on the back of the let- 
ter, u I will see the bill paid for W. ;” the 
consideration sufficiently appears. Em- 
mott v. Kearns , 5 Bing. N. C. 55 9 ; 7 8c. 
687 ; and 7 Bowl. 630. So where the 
defendant signed a memorandum in the 
terms, “ 1 hereby guarantee the payment 
of all goods consigned to T., in considera- 
tion of 2 s. 6d. paid me/’ Dutchman v. 
Tooth, 5 Bing. N- C. 577. « I hereby 
guarantee you, Messrs. K. Sc Co., the sum 
of 2601. in case P. of, See. should make de- 
fault in his capacity of agent and traveller 
to you,” sufficiently shows the consider^ 
tion of a future agency, and default. Ken* 
naway v. Treleaven, 5 M. & W* *198. The 
defendant being surety by deed for his bro- 
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Proof of plaintiff tnust show that he gave notice to the defendant that he accepted it 
guaranty. a8 guc h n y Proof of a mere offer or proposal to guarantee is not sufficient ; 

the plaintiff must also show that he has complied with the condition of the 
guaranty, if it be conditional, for such a claim being against a surety, is 

ther fbr goods supplied by M>, whom the goods which the plaintiff u hath or may 
plaintiff succeeded in his business, by letter supply to W . P. to the amount of 100 V 9 
acknowledged his readiness to become also is a continuing guaranty, and extends to 
a like 'surety to the plaintiff, upon being any goods supplied till the credit be re- 
’ satisfied of the solvent ftate of his brother; called, although goods exceeding 1Q0 1 . in 
adding, “ In the meantime I will hold my- value have been supplied. A bond for 

self responsible to you for 200/., in the advances to be made to a specified amount 

event of his inability to meet it ; to be void is not continuing guaranty. Kirby v. 

when the full statement of his affairs being The Duke of Marlborough , 2 M. & 8. 18. 

laid before me, and such proving satisfac- Seats , where a warrant of attorney is given 

tory, I then enter into the security you to secure 4,000 /., and there is nothing to 

require ;” held, the letter was void as a manifest an intention that it was given to 

guarantee. Bentham v. Cooper , 6M&W. secure an existing balance at the time. 

021. A guaranty of payment of the debt And see Williams v. Rawlinson , 1 It. & M. 

of B . Is conditioned to be void, if the party 233. " I agree to guarantee the payment 

do not avail himself to the utmost of a bill of goods to be delivered to J. & A. S. at, 

held by him as a deposit; and also in case &c., according to the custom of their trading 

anything should prevent the defendant from with you ;” the custom having been shown 

receiving and retaining the proceeds of an to be a monthly accounting, held that it 

execution he has levied on the goods of was to be construed to be a continuing 

B . ; it is not avoided by the plaintiff not guarantee. Hargreave v. Smee , G Bing, 

putting the bill in suit against the acceptor, 244. A guaranty given to a firm is deter- 

who was an insolvent and in prison ; nor mined by a change of the firm, unless the 

by part of the goods being withdrawn, change is expressly provided for. Dry v. 

which, being the goods of other parties, Davy , 2 Perr. & D. 249; and 10 Ad. & 

had been improperly taken in execution. Ell. 30. “ I hereby agree to be answerable 

Musket v. Rogers, 5 Bing. N. C. 728 ; and to K . for the amount of five sacks of flour, 

8 8c. 51. Where M. had agreed to supply to be delivered to T., payable in one 

timber to W. to complete a contract with month; Nov. 18.” The plaintiff accordingly, 

H on H. signing the following under- on the 19th, delivered five sacks to T. , 

taking, w I agree to pay M. for timber to and made a like delivery on the 21st; on 

house in A, C. out of the money that 1 have the 24th T. returned part of the first deli-# 

to pay W., provided W. f & work is com- very as of bad quality ; held, that it was 

pleted held, that it was not a collateral, properly left to the jury to say whether 

but a direct undertaking to pay on the com- the second delivery was under a new con- 

pletion of the work, which being proved, tract or not, and whether the whole quan- 

the plaintiff was entitled to recover. tity guaranteed had been furnished on the 

Dixon v. Hatfield , 2 Bing. 439, - 19th ; the defendant's liability began to 

(it) Mac leer v. Richardson, 1 M. «S. run on the 10th, and could not be prolonged 

557; where the defendant wrote to the by a subsequent delivery, without evidence 

plaintiff thus : u I understand that A. has of express assent on liis part. Kay v. 

given you an order for rigging ; I can assure Groves, G Bing. 276. Debt on an indem- 

you that you will be safe in crediting him ; nity bond to bankers, to secure advances; 

indeed, I have no objection to guarantee the condition was, that the obligors should 

you against any loss from giving him this pay the balance already due, and such fur- 

credit.” Held, that without notice, &c. ther advances as the bankers should make, 

this did not amount to a guaranty. See “ not exceeding 7. the restrictive 

also Symmonsv. Want, 2 Starkie’s C. 371. words in the condition do not avoid the 

Gaunt v. H ill, 1 Starkie’s C. 10. The bond, though the obligees advance beyond 

construction of a guaranty is of course a the sum stated. Parker v. Wise, 6 M. Sc 

question of law ; but it may be observed S. 239. A continuing guaranty is coun- 

tbat the rule is, that the words are to be termandable by parol. Brocklebank v. 

taken as strongly against the party giving Moore, cor. Abbott, C. J., Guild. Sitt. after 

the guarauty as their sense will admit. Trin. 1823. See, as to guaranty of bills 

Mason v. Pritchard, 12 East, 227. A drawn on the credit of shipments by an 

guaranty in the terms, “ if you give him agent, Ogden v. Aspinall , 7 D. & R. 637. 

credit we will be responsible that his pay- With respect to the construction of gua- 

ments shall be regularly made to the extent ran ties, and conditions as to their extent 

of — l . held that it was to be construed in point of time and amount, see Liver- 

as such reasonable credit as the principals pool Waterworks Company v. A tkhison, 

might agree upon, and not according to 0 East, 507. Wardens of St . Saviour , 

the tormsW the trade. Simpson v. Man- Southwark , v. Bostock, 2 N. R. 175. 

ley, 2 C. & J. 12. A guaranty for any Hassell v. Long , 2 M. Sc S. 363. 
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strictissimi jurii (o). If the guaranty import that eighteen months’ credit Proof of 
was to be given to the vendee, it is not sufficient to show that twelve months, guaranty, 
credit was given, although six more have since elapsed (p). Where the 
defendant had guaranteed the plaintiff against loss, in case his, the defend- 
ant’s, son became bankrupt, in order to prove the allegation that he had 
become bankrupt, it was held that the p&intiff was bound to prove that a 
commission had been actually sued out against him (g). Upon a contract 
to guarantee a bill of exchange for a given sum, the guarantee is not liable 
even to that amount, if a bill be given for a larger sum (r). 

In an action upon a guaranty of the price of goods to be paid by a bill, Proof of 
the notice of the non-payment, of the bill must be given both to the drawer notice « 
and guarantee, unless both drawer and acceptor are bankrupts when the bill 
becomes due (s) ; but where A . became bound to B . for the honesty of C. f 
who embezzled money, it was held that B . might maintain an action on the 
guaranty, although three years had elapsed without any notice having been 
given by B. to A . (f), and although B, had given credit to C . for the amount, 
the jury finding that B . had not waived the guaranty ( u ). It is to be ob- 
served, that this case differs from that where a bill of exchange is given, the 
defendant being bound not merely to pay the money, in case C. did not pay 
it, but being bound absolutely to pay the deficiency (a:). It has been held 
in equity, that if an obligee enlarge the time of payment to a principal, he 
thereby discharges the surety ( y ) ; but this is no defence at law (z). 

A contract to guarantee will be defeated not only by jjroof of any unfair Fraud, 
and dishonest practice between the other parties, but by concealing from 
him any part of the contract which he ought to have known \ as where tlie 
vendor and vendee secretly agree that 10 s. per ton beyond tlie market price 
should be paid for the goods in respect of which the guaranty is given («). 

An executor, it seems, is not liable in respect of advances made after Discharge, 
^notice of the testator’s death, for the death is a revocation ( b ). 

A guarantee on the sale of goods, who has paid the amount after the 
bankruptcy of tlie vendee, who had accepted a bill for the amount, need not 
prove any demand on the vendee as acceptor of the bill previous to the 
payment by him as guarantee, for tlie action is not on the bill itself, and 

* 

done. See also Nnrcs v. Howies, 14 East, 

.510 ; where it was held that a bond for the 
collection and payment over of public duties 
might be put in ibree against one of the 
sureties, although he was not. apprised of 
the default of tlie principal collector in not 
paying over the duties, nor called on to 
indemnify until after tjie dismissal of the 
principal from his office. And see Oxley 
v. Young , 2 H. B. 013 ; and vid. infra , tit. 

Surety. 

(a) Pideoch v. Bishop , 3 B. & C. 605. 

(b) Potts v. Ward , 1 Marsh, 300; and 
see Cooper v. Johnson , 2 B. & A. 394. 

Where the obligation was, that J. Knapman 
shall perform an award, and the award was 
to pay 20 L at Easter and 10 1. at Michael- 
mas, and J. K. diet! before Michaelmas, it 
was held that the obligation was forfeited 
by non-payment ; of the 101.; Kinguel v. 

Knapman , Cro. Eliz. 10; for the sum 
awarded was become a duty ; seen*, when 
no duty, as to make a feoffment. Joyner 
v. Vyner , T. Raymond, 415. 


(o) Per Ld. Ellenborough, 0. J., Bacon 
v. Chesney , 1 Sturkie’s C. 102. 

(p) Ibid. 

(q) Bulkcley v. Lord , 2 Starkic’s C. 
400. 

(r) Philips v. Astling , 2 Taunt. 200. 

(*) Ibhk 

(0 Peel v. Tatlock , 1 B. & P. 410. But 
note, that A. was acquainted with the fact 
from another source. The jury found that 
B. had not waived tlie guaranty. 

(?/) Ibid. 

(a?) Ibid, per Heath, J. 

(?/) Bees v. Berrington , 2 Ves. jun. 544. 
10 East, 40. 

(z) Trent Navigation Company v. Har~ 
ley , 10 East, 34. Where the bond was 
conditioned that the principal obligor 
should account and pay over from time to 
time all such tolls as he should collect for 
the obligees ; the obligees had been guilty 
of laches in not examining their accounts 
for eight or nine years, and in not calling 
on the principal so soon as they might have 
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®fNN* tfee insolvency of the sendee is a prhnd facie warrant to the guarantee to 
pay the money previous to a demand by the vendor, who held the bill(c). 

A guarantee "will be discharged by any unauthorized extension of the 
credit given to the party guaranteed (d). Mere laches does not operate to 
dischargers). The assignment of a chose in action cannot discharge an 
obligation to guarantee ( f ). A $arty, under a guarantee of indemnity, has 
no right to defend an action, and put the party guaranteeing him to useless 
expense, unless authorized by him ; held, therefore, that he could only 
recover the costs of the writer). 

HABEAS CORPUS. See Sheriff. 

HAND-WRITING. 

'Proof of The rules which relate to the proof of hand-writing are now so well 
band-writ- settled in practice, upon grounds, as it seems, of general convenience, not- 
withstanding the doubts which formerly prevailed upon this subject, and 
, which are still entertained ab a matter of theory and speculation, as to 

render very few observations necessary in this place. The best evidence to 
prove the hand-writing in question is that of a witness who actually saw 
the party write it ; such direct evidence can, however, seldom be procured. 


(c) Warrington v. Furbot , 8 East, 242. 
id) The defendant guaranteed to see the 
plaintiff paid “ for any porter you may 
send to A., until you receive notice to the 
contrary from me;” and it appeared from 
tin* invoices that the course of the plain- 
tiff’s business was to give six months’ credit, 
and then sometimes a hill at two months ; 
the plaintiff having, without the knowledge 
of the defendant, allowed three mouths to 
elapse beyond the six, and then accepted 
a bill at two, virtually extending the credit 
to II months ; held that the surety was 
exonerated. Combe v. Woolfs 8 Bing. 
166. Promise to guarantee in considera- 
tion of goods being furnished to a third 
person on credit, in the event of his failure; 
the renewal by the plaintiff of a bill which 
had not been paid when due, is not such a 
failure as was contemplated by the gua- 
rantee as to discharge the surety by not 
having given him notice of such renewal. 
Carr v. Brotone, 12 Moore, 62. Guaranty 
for the payment of coals to be delivered to 
jy. H, at a credit of two months from tho 
delivery; a dealing by delivery from day 
to day, and payment on the last day of the 
month by bill at two months, is not a deal- 
ing witwin the terms of the guaranty, 
although according to the custom of the 
trade, the agreement being silent as to that. 
Holl v. Hadley, 6 Bing. 64; and 2 M. & 
P. 136. The defendant guaranteed the 

plaintiff to the extent of L for gold he 

might supply to E. a goldsmith, and the 
plaintiff discounted bills for E. f but not 
indorsed by him, supplying part of the 
amouut in gold, which was used by JET. in 
his trade ; such a transaction is not within 
the meaning of the guaranty ; it is a pur- 


chase of the bills at his own risk, and the 
defendant is not liable on his guaranty for 
the value of such gold. Evans v. Whyle 
6 Bine. 485. 

( e ) Upon an agreement in April 1826, 
for the purchase of timber, the defendant 
subscribed a guaranty for the payment 
according to the conditions, in the event of 
the principal not doing so; and after pay- 
ment of part by bills, and repeated appli- 
cations, a bill was given by him for the 
residue, which was eventually dishonoured, 
and he became bankrupt in December 1827, 
but the defendant was never informed of 
such application, nor of the bill being given ; 
it was held, that mere laches in the party 
secured did not operate as a discharge to 
the surety, unless it amounted to fraud ; 
secondly, that the Judge correctly informed 
the jury that, in order to discharge the 
debt, time must have been given under such 
circumstances that the plaintiff could no 
longer sue the original debtor. Gw ing v. 
Edwards , 6 Bing. 95. 

(/) Parker v. Wise , 6 M. & S. 239. 
As to the admissibility of a declaration by 
the party guaranteed against the party who 
guarantees, see tit. Surety, 

(i g ) OiUett v. Bippen , 1 M. & M. 406. 
The defendant as landlord, in an autho- 
rity to the plaintiff to distrain certain 
goods, added an indemnity against all costs 
and charges that might arise ; such indem- 
nity only applies to cases where the dis- 
tress is illegal, and which the landlord had 
no right to put in, and not to protect the 
plaintiff against the consequence? of the 
acts of his own servants. Draper v. Thomp- 
son* 4 C. 6c. P. 84. 
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And, in general, to pat ove the handrwritteg of a person, any witness may be 
called who has, by Sufficient means, acquired such a knowledge of the 
general character of the hand-writing of the party as willftfenable him to 
swear, to his belief, that the hand-writing in question is the hand-writing Ballet 
of that person (A). 

This knowledge of the general eharactei*6f the party’s hand-writing may Grounds 
have been acquired from having seen him write, although but once(Q; or °* belief, 
if the witness has never seen him write, it is sufficient if he has obtained a 
knowledge of the character of the hand-writing from a correspondence with 
the party upon matters of business, or from any other transactions (A) be- 
tween them, as frfffh having paid bills of exchange according to his written 
directions, and for which he afterwards accounted. And when letters are 
sent, directed to a particular persoti on particular business, and an answer 
is received in due course, a fair inference arises that the answer was sent by 
the person whose hand-writing it purports to be (/) ; for when letters are so 
written in the usual and ordinary course of business, it is reasonable to pre. 


( h ) B. N. P. 236. Lord Ferret's v. 
Shirley , Fitzg. 105. See the observations 
made on the above passage in the case of 
Doe v. Sucker more, 5 **Ad. & Ell. 703. 
The defendant in ejectment produced a will, 
and on one day of the trial (which lasted 
several days) called an attesting witness, 
who swore that the attestation was his. 
On his cross-examination two signatures to 
depositions respecting the same will in an 
ecclesiastical court, and several other sig- 
natures, were shown to him (none of these 
being in evidence for any other purpose of 
the cause), and he stated that he believed 
them to be his. On the following day the 
plaintiff tendered a witness to pro\e the 
attestation not to be genuine. The witness 
was an inspector at the Bank of England, 
and had no knowledge of the hand-writing 
of the supposed attesting witness, except 
from having previously to the trial, and 
again between the two days, examined the 
signatures admitted by the attesting wit- 
ness, which admission he had heard made 
in Court. Lord Denman, C. J., and Wil- 
liams, J., were of opinion that such evidence 
was receivable. Per Patteson and Cole- 
ridge, Js., that it was not. It is im- 
possible, by means of any abstract, to do jus- 
tice to the very able reasoning of the learned 
Judges in the above interesting and im- 
portant case, in which all the material 
cases bearing on the subject were cited and 
remarked upon. The question was simply 
whether the witness had had sufficient 
means of acquiring such a knowledge of 
the general character of the hand-writing of 
the party whose signature was disputed, 
to sanction his testimony. In the course 
of the discussion, a case was alluded to in 
illustration of the uncertainty as to tes- 
timony of hand-writing, which had been 
mentioned by Lord Eldon, in the case of 
JSagletonrv, Kingston , 8 Ves. 473, regard- 
ing himself. A deed was produced at a 
trial, on which much doubt was thrown as 
TJOL. II. 


a discreditable transaction. The solicitor 
was a very respectable man, and was con- 
fident in the character of his attesting 
witnesses. One of them purported to be 
Lord Eldon himself, and the solicitor, who 
had referred to his signature to pleadings, 
had no doubt of its authenticity, yet Lord 
Eldon had never attested a deed in his life. 

(i) Gar r ells v. Alexander , 4 Esp. 37. 
A witness who has seen a party write, but 
has forgotten the character of the hand- 
writing, may refresh his memory by refer- 
ring to the instrument which he saw tho 
party write. Burr v. Harper , Holt’s C. 
420. Where the signature to be proved 
was by a mark, it was held that it might 
be proved by inspection by a witness who 
spoke to having seen the party make her 
mark, and to some peculiarity iu it. George 
v. Surrey, 1 M. & M. 516. If, however, 
his opinion rests upon a comparison of 
hands, it is inadmissible. Gar r ells v. 
Alexander, 4 Esp. C 37. . As where he has 
merely seen the party subscribe his name 
to another instrument to which he is the 
attesting witness, and is unable to form an 
opinion respecting the hand-writing of the 
party without examining such other instru- 
ment. Filliter v. Minchin, cor. Holroyd, 
J., Winchester Spring Assizes, 1810. 

( k ) The plaintiff used an affidavit signed 
by a party, and the defendant’s attorney 
swore that he had observed it, and formed 
an opinion which enabled him to state his 
belief as to the signature to an agreement 
attested by the party; held that it was 
evidence ,of hand-writing, as the plaintiff 
was precluded from questioning the genu- 
ineness of the former signature. (Cor. 
Park, J.) Smith v. Sainsbury , 5 C. Sc P. 
196. 

(Z) Per Lord Kenyon, Cary v. Pitt, 
Peake’s L. E. 105. If a party has received 
letters, and acted upon them, It is a suffi- 
cient ground for belief. Thorpe v. Gisbum, 
2C.&P. 21. 

LL 
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same that they were really Written by the person by whom they purport to 
have been written, and that they have not been fabricated to answer a 
particular purp&e* In such case it is obviously essential that the identity 
of the correspondent whose letters have been received, with the party whose 
hand-writing is to be proved, should be established, either by the witness 
who received ttfe letters, or by ofter reasonable evidence (m). 

In the case of Lord Ferrers v. Shirley $), where the issue was upon the 
execution of a deed by Lord Ferrers, a witness was called to prove the hand- 
writing of Cottington, a subscribing witness, who was dead : he stated that 
his master had held an estate under the late Lord Ferrers, and that he had 
seen several letters appearing to have been' written by Cottington, for the 
rent of the estate ; and that his master had told him that they were the 
letters of Cottington, Earl Ferrers's stewird. The Court, in this instance, 
rejected the witness, because he could not prove the identity of Cottington (0) ; 
but Lord Raymond said that it was not necessary in all cases that the witness 
should have seen the party write to whose hand he swears ; for where there 
has been a fixed correspondence by letters, and it can be made out that the 
party writing such letters is the same man that attested the deed, it will 
enable the witness to swear to that person's hand-writing, although he never 
saw him write. And Page, J., said, if a subscribing witness to a deed live 
in the West Indies, whose hand-writing is to be proved in England, a wit- 
ness here may swear to his hand by having seen the letter of such person 
written by him to his correspondent in England, because, under the special 
circumstances of that case, there is no other way, or at least the difficulty 
will be great, of proving the hand-writing of such subscribing witness. 
The Court, in this case, rejected the testimony, not on account of the insuffi- 
ciency of the evidence to prove the hand-writing to be that of the person 
who had written the letters demanding rent, but because the identity of that 
person with Cottington, the attesting witness, had not been made out. 

The mere seeing the superscription of letters at the post-office, purporting 
to have been franked by the party, is not a sufficient foundation for this kind 
of evidence (p), for the superscription may have been forged. A witness 
who swears to his belief of hand-writing must form his judgment from bis 
recollection of the general character of the hand-writing of the party, and 
not from any extrinsic or collateral circumstances. Mr. C&ldecot was 
allowed to state his belief that the hand-writing was not that of Mr. Mickle, 


(m) Where it was proposed to prove the 
hand-writing of the defendant (Samuel Fry), 
a witness was produced who stated that he 
had never seen the defendant, but that he 
had corresponded with a Samuel Try, of 
Plymouth Dock, that he had so addressed 
his letters, and received answers from him, 
and had from such correspondence acquired 
such a knowledge of his hand-writing as 
enabled him to say that the letter produced 
was In the same hand-writing ; and evi- 
dence was given aliunde that the defend- 
ant lived at Plymouth Dock, and that no 
other person of the same name resided 
there ; It was held that the evidence was 
sufficient. Harrington v. Fry, 1 Ry. & M. 
SO. Hand-writing is well proved by a 
witness who has received letters from the 
party in answer to letters writteu to him 


by the witness, although the witness has 
never done any act in consequence of tbo 
receipt Of such letters. Doe v. Wallingei , 
cor. Holroyd,J., Dorchester Spring Assizes, 
1810. And see Gould v. Jones, 1 Blacks. 
984. 

<n) Fltxg. 105. 

( 0 ) Ibid. 

(p) Cary v. Pitt, Peake's Ev. 105. And 
see Ld. Ferrers v. Shirley, Fits. 195. And 
it has been held that the frill signature of 
an acceptor Is not sufficiently proved by 
a witness who has seen the party sign his 
name but once before, when he used only 
the initial of his Christian name. Powell 
v. Ford, % Stark. 64, RUenborough, C. J. 
1817: But this case was overruled by Lord 
Tenterden, C. J., in the case of Lewis v. 
Sapio , 1 M. Sc M. C. 90* 
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the author of the Lualad, became he was a very comet man in making 
capital and small letters where such were required ; and in the writing pro- 
duced that correctness was not observed ; for the observation arose from the 
character of the hand-writing itself ( q ). But in the later case of Daco&ta v. 
Pym (r), the witness saying that the hand-writing was like the plaintiff’s, 
but that he did not think it was his, because the plaintiff was too mueh a 
man of the world to sign such an account, Lord Kenyon held that the 
answer was improper, and that the witness ought to found his opinion upon 
the character of the hand-writing only. 

Where the witness had never seen the defendant (who was sued as the 
acceptor of a bill of exchange) write his name till after the commencement 
of the action, and then only for the purpose of showing him the difference 
between his hand-writing and that of the acceptance on the bill, his testi- 
mony was held to be inadmissible (*). 

It is also a rule that evidence by comparison of hands is not admissible. 
By comparison, is now meant an actual comparison of two writings with 
each other, in order to ascertain whether both were written by the same 
person ( t ). Here it may be observed, that such evidence as is now deemed 
to be receivable and legal evidence of hand-writing, as distinct from evidence 
by comparison of hands, seems formerly to have been considered as evidence 
by comparison of hands, and as inadmissible, at least in criminal cases. In 
the case of Algernon Sydney (w), two of the witnesses who swore to their 
belief of his hand-writing had seen him write, and the third had paid bills 
purporting to have been indorsed by the defendant. Yet the prisoner in 
his defence insisted that nothing but comparison of hand-writing had been 
offered in.evidence against him. And the statute reversing his attainder (2'), 
recites that there had not been sufficient legal evidence of any treasons 
committed by him, there being produced a paper found in his closet, sup- 
posed to be his hand-writing, hut which was not proved by any one witness 
to have been written by him, but that the jury were directed to believe it 
by comparing it with other writings of his. And in the case of the seven 
Bishop s(j /) 9 evidence by the witnesses, who swore to their belief of the 
defendants’ hand-writing from having seen other letters which had been 
written by them, was also termed evidence by comparison of hands, and the 
Court was divided upon the question whether the evidence was sufficient. 
It appears, however, that at that time it was the common practice to receive 
such evidence in civil cases. Powell, J., in the same case observes, u In 
civil actions, a slender proof is sufficient to make out a man’s hand, as by a 
letter to a tradesman, or a correspondent, or the like, but in criminal mat- 


(g) See Dccosta v. Pym+ Peake’s L. E. 
99. 101. 

(r) Ibid. 

(e) Stranger v. Searle, 1 Esp. C. 14, 
1*. Vide 4 Esp. C. 27. 

(f) Brookhard v. Woodley , Peake’s C. 
SI. Macpherson v. Thoytes, Peake’s C. 
*0. Stranger v. Searle, Esp. C. 14. JDoe 
v. Braham, 4 T. R. 497. Clermont v. 
Tullidge , 4 C. Sc P. 1. In Brookhard v. 
Woodley, a paper was produced, said to be 
in the hand-writing of a deceased rector ; 
in order to prove the fact, the plaintiff’s 
counsel offered in evidence many of the 


returns to the Spiritual Court, of the 
births and burials, made in the time of the 
rector, and purporting to be signed by 
him ; but Yates, J. said, “ I have no doubt 
to reject their evidence as not admissible. 
I do not know of any case where compari- 
son of hands has been allowed to be evi- 
dence at all.” Sed vid. ittfra, note (c) ; 
See the observations on the text, in Doe v. 
Suchermore , 5 Ad. & Ell. 74*. 

(u) 3 St. Tr. 802, 36 Car. 2. 

(x) 1 W. & M. c. 7 (private). 

(y) 4 lac. 2, 4 St. Tr. 938. 
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tera such as this, if such a proof is allowed, where is the safety of your life, 
or of any man's life ? 99 ( s ). 

As to the reason of the rule which excludes evidence by actual comparison, 
it has been said jurors may not be able to read, and are therefore incom- 
petent to make the comparison (a). This does not appear to be satisfactory ; 
for if the jurors cannot read, they may nevertheless receive the evidence of 
witnesses who are able to make the comparison. It has also been suggested, 
that if such’ a comparison were to be allowed, an unfair selection of speci- 
mens might be made for the purpose of comparison. This, however, would 
be open to inquiry and observation, and scarcely seems to be a ground for 
the total exclusion of such evidence ; and, perhaps, after all, the most satis- 
factory reason is, that if such comparisons were to be allowed it would open 
the door to the admission of a great deal of collateral evidence, which might 
branch out into a very inconvenient length. For in every case it would be 
necessary to go into distinct evidence, to prove each specimen produced to 
be genuine ; and even in support of a particular sxiecimen (if the present 
rule were to be broken through) evidence of comparison would be receivable 
in order to establish the specimen, and so the evidence might branch out to 
an indefinite extent (5). The ordinary practice is seldom attended with 
inconvenience; for if the hand-writing be not that of the party, it is more 
easy for him to disprove it than it would be for his adversary to prove it in 
case it were genuine ; for it must be within his own peculiar knowledge 
what witnesses have so intimate an acquaintance with his hand-writing as to 
l>e able to prove the forgery ; but where it is genuine his adversary has the 
witnesses to seek for. It cannot, however, he denied, that abstractedly, a 
witness is more likely to form a correct judgment as to the identity of hand- 
writing, by comparing it critically and minutely with a fair and genuine 
specimen of the party’s handwriting, than he would be able to make by 
comparing what he sees with the faint impression made by having seen the 
party write but once, and then, perhaps, under circumstances which did not 
awaken his attention. 

Notwithstanding the general rule against evidence by comparison of hands, 
the jury are not prohibited from comparing with the disputed signature 
writing in evidence before them for other purposes, and proved to he in the 
haml-writing of the party whose hand-writing is disputed (c), and which arc 
not selected by the party for the pur|>ose of comparison (</). 

Iu some instances, where the antiquity of the writing makes it impossible 


(*) 4 St. Tr. 338. 

(«) Macpherson v. Thoytes, Peake’s C, 
80. Brookhard y. Woodley, lb. in note. 

(6) See the observations on this passage 
in Doe v. Sucker more, 6 Ad. & Ell. 703. 

(c) Where there was contradictory evi- 
dence respecting the defendant’s hand- 
writing, the jury wore allowed to compare 
letters admitted to have been written by 
him, with the disputed signature. Alin f- 
hrook v. Roach, 1 Esp. C. 351. Cor. Ken- 
yon, C. J. Goodtitle v. Urn ham, 4. T. It. 
497 ; and sec Co. Utt. 6, b. Where in an 
action on a breach of promise of marriage 
ufier the hand-writing of the defendant had 
been proved to certain letters, another was 
offered which was also proved to be so, 


but was contradicted by the defendant’s 
witness, and the Judge submitted it with 
the others to the jury to compare ; held that 
it was competent for the jury so to do. 
Griffiths v. Williams , I J. & O. 47 ; R. v. 
Morgan, 8 M. & M. 133. 

(d) Doe v. Nmrton, 5 A. & JE. 514. 
So in Solita v. Yarrow, 2 M. & M. 133, 
a bill drawn and indorsed by the defendant 
having been read in evidence, the jury were 
directed by Lord Tenterdcn to compare 
with it a ietter purporting to have been 
written by the defendant, hut as to which 
the evidence of hand-writing was contradic- 
tory. On an issue that the acceptance was 
not that of the defendant, held, that letters 
written by him relating to the transaction, 
and which had been read in evidence. 
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for any living witness to swear that he ever saw the party write, comparison Compwi- 
of hand-writing with documents known to be in his hand*writing has been 
admitted (<?). when ad- 

In the'case of Goodtitle d. JRevett v. JJraham (f ), a elcrk from the post- mUsible. 
office who had been employed to inspect franks and detect forgeries, was 
admitted on a trial at bar to give his opinion, as a matter of skill and judg- 
ment whether a will was written in a natural or imitative character He 
admitted in his examination that he had never detected ah imitation 
of the hand-writing of an old person who wrote with difficulty, and who 
might be supposed frequently to stop ; and that he judged principally by 
seeing whether the letters were what is called painted, or passed over 
by the pen a second time, which might happen to any person from a failure 
of ink. After giving it as his opinion that the will was not genuine, a paper 
was produced, admitted to have been written by the person suspected of 
having forged the will, and he was asked his opinion whether that paper 
and the will had been written by the same person, and the question was 
objected to, but admitted by the Court. But in the cusc of Cary v. Pitt (y). 


might be handed to the jury. Eaton v. 
Jervis, ft C. P. 27ft. Tlie only exceptions 
to the rule that evidence of hand-writing 
by comparison is inadmissible, are cases of 
necessity ; as where genuine documents 
are already in evidence in the cause, or am 
aneient, and can be proved in no other 
way. Doe v. Newton , I Nev. & 1*.; and 
5 Ad. 6c Ell. 351 ; questioning A lies brook 
v. lion eh, 1 Ksp. 351. Upon an issue whe- 
ther an indorsement was the defendant’s, 
held that the jury could not be allowed to 
compare other writings w ith that in dis- 
pute ; they can only do so with documents 
which are otherwise in the cause. Dram age 
v, llice, 7 C. & P. 54ft. But on the trial 
of an issue out of the chancery of the 
county palatine of Lancaster, to try whe- 
ther a document purporting to have been 
signed by a party deceased was his genuine 
signature, different documents proved to 
be in his hand-writing, and in which he 
spelt his name in a different manner, were 
submitted to the jury for the purpose of 
comparison, by Gurney, B. after consulta- 
tion with Aldcrson, J. Lancaster Spring 
Assizes, 1833. 

( e ) By Le Blanc, J., Row v. Rawlings, 
7 East, 282. In Bullcr’s N. P. 130, it is 
stated that where a parson’s book was 
produced to prove a modus, the parson 
having been long dead, a witness who had 
examined the parish books in which was 
the same parson’s name, was permitted to 
swear to the similitude of the hand-writing, 
for it was the best evidence in the nature 
of the thing, for the parish books were not 
in the plaintiff’s power to produce. In 
Taylor v. Cooke, 8 Price, 653, it was held 
that in order to authenticate the hand- 
writings of former rectors, writings alleged 
to be theirs might be compared with en- 
tries in the parish registers, purporting to 
be their signatures; for as it was their duty 
to sign them, it was to be presumed that 


the signatures are in their hand-writing. 
It Jms been said that in order to make; 
ancient signatures available for this pur- 
pose, a witness should be produced who 
is able to swear, from his having examined 
several of such signatures, that he has ac- 
quired a suflicieut knowledge of the hand- 
writing, as to In* able, without rui actual 
comparison, to state his belief on the huI>- 
jeet. Per Holroyd, J., in Sparrow v. Fa r- 
rant , Devon Bp. Ass. 1811). But in Doe. 
d. Til wan v. Tarver , 1 lty. & M. 141, in 
order to prove thut tin uccount produced 
was in the hand- writing of Edward Haylis, 
steward of the manner of A reton, in the 
year 1727, which account had been trans- 
mitted to the present steward amongst 
other papers and books relating to the 
manor, by the representative of the late 
steward ; Abbott, L. C. J., directed the 
person producing the paper to compare it 
with the band-writing of Edward Ilaylis in 
o tlier papers belonging to the manor, and 
said that he recollected Mr. J. Lawrence, 
on a trial at Worcester, directing a Mr. 
Benjamin Price, then accidentally in court, 
to compare an ancient writing with other 
papers purporting to be written by the 
same person ; and to give his opinion on 
the identity of the writings. Bee also 
Morewood v. Wood, 14 East, 328; and 
sec the observations on the above cases of 
Sparrow v. Farr ant, anil j Doe v. Tarver , 
in that of J Doe v. Suckermore, 5 B. Sc Ad. 
703. 

(f) 4 T. R. 497. Lord Kenyon men- 
tioned a case where a decyphercr had 
given evidence of the meaning of letters, 
without explaining the grounds of liis aft, 
and where the prisoner was convicted and 
executed. And Buller, J. said it was like 
the case of Wells Harbour, where persons 
of skill were allowed to give evidence of 
opinion. 

(g) Peake’s L. E. Append. After it has 
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Lord Kenyon ref need to admit the testimony of an inspector of franks at 
the post-office, to prove that the hand-writing of the acceptance of a bill of 
exchange purporting to be the defendant’s, was genuine; saying, that 
although such evidence had been received in the case of Bevett v. Braham (h), 
yet, that in his change to the jury he had laid no stress upon it. And in 
the case of the King v. Cator (i), an inspector was admitted to swear that 
the |H^el was written in a disguised hand, but he was not allowed to give 
his opinion, upon a comparison of the libel with another writing, whether 
they had been written by the same person. 

In order to test the veracity of a witness speaking to the hand-writing of 
the defendant, another paper, purporting to be his writing, and not relative 
to the issue, cannot be put into the witness’s hand, to speak to its being in 
the defendant’s hand-writing or not (J). 

In the cose of Gurney v. Langlands ( k \ the Court held that the opinion of 
inspectors of franks at the post-office, whether a writing is written in a 
natural or imitated character, is of little weight ; and refused a new trial, 
which was moved for on the ground that such evidence had been rejected. 

An acknowledgment by a party of bis hand- writing, though made pending 
u treaty for a compromise, is evidence against him (Q. 

To prove an acceptance to have been forged by J.S . , the drawee cannot 
give evidence of similar forgeries committed by J. S. ( m ). 

The same rules which apply to the proof of hand-writing in civil, apply 
also to the case of criminal proceedings (»), although, formerly, the rule in 
criminal cases was more rigid than in civil actions (o). 


HEIR. 

Altiiouoh nn heir against whom a will is set up is entitled to an issue, 
a party setting it up against him is not(p). 

When A . claims to be the heir of 2?., the fact of heirship is established by 
proof of the relationship, and of the failure of issue from such branches as 
would otherwise impede the descent (<?). And the law not only notices the 
general rules of descent, but also the particular course of descent according 
to the custom of gavelkind and borough English (r). But where the course 


been sworn that an acceptance is in the 
hand-writing of the defendant, the latter 
must produce another paper copied and 
drawn by him, and call a clerk from the 
post-office to state, that from comparing 
the two instruments, he is of opinion that 
the acceptance is an imitation. Stranger 
v. Searle f 1 Esp. 14. Kenyon, C. J. 1798. 

(A) 4 T. R. 407. 

(i) 4 Esp. C. 117. 

(j) Griffith* v. Ivory, 8 P. tc D. 170. 
And see Bo* v. Netoton, 5 Ad. & Ell. 614. 

(ft) 6 B. & A. 880. To prove the hand- 
writing of a member of parliament, the 
opinion of a clerk employed to inspect 
franks, who has never had occasion to ap- 
ply to the member to verify his hand- 
writing, is insufficient. Batchelor v. Sir 
John Honeywood, 2 Esp. C. 714. Dis- 
similitude of hand-writing is evidence of 
little weight, and of none whatever when 
opposed by positive depositions to signa- 


ture in the actual presence of witnesses. 
Young v. Brown, 1 Hagg. 670. 

(l) Waldridge v. Kennuon, 1 Esp. C. 1 48. 

(m) Balcetti v. Serani , Peake's C. 142; 
Viney v. Bars*, 1 Esp. C. 288 ; Graft v. 
Bertie, Peake's Ev. 108. 

(n) IVa ncia's Case, 6 St. Tr. 70. Layer’s 
Case, Ibid. 276. B . v. Hensey , 1 Burr. 
644. LdL Preston’s Case , 4 St. Tr. 446. 
Be la Motte's Case, Howell's St. Tr. vol. 
21 , p. 810. The Attorney General v. Le 
Merchant, 2 T. R. 201, n. JR. v. Cater , 
4 Esp. C. 117. 

(o) Per Relynge,C. J. Caret* Case*, and 
4 St Tr. 388. 

( p) Lorton v, LtL Kingston, 4CLftE 
269. 

(?) See PbDXOBBB. 

(r) Supra, tit. Custom. The Crown 
granted the dignity of an Earl to C., u et 
hercdibus suit masculis in perpetuum” 
and the grantee died without issue; it was 
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of descent is peculiar to a particular manor, the local custom must he Proof of 
proved (a). And although the law of England adopts the laws of all Christian heirship, 
countries as to marriage, it does not adopt all the consequences of such 
marriages ; the right of inheritance to lands is governed by the lex loci , and 
by that alone. By the general law of inheritance to socage lands, it is 
essential not only that the claimant should be legitimate, but that he he 
born during marriage (f). And therefore, though a child born in Scotland 
of unmarried parents, domiciled there, and who afterwards intermarry there, 
is legitimate, yet he is incapable of inheriting lands in England (a). 

In an action of covenant ( v ) for quiet enjoyment under a lease by the 
defendant’s ancestor, the declaration alleged that the reversion came to and 
vested in the defendant by assignment thereof; the defendant pleaded by 
his guardian, that the reversion did not come to and vest in him modo et 
formd, &c. The plaintiff proved that the estate descended to the defendant, 
an infant, as heir at law to the lessor ; and that a person had been employed 
by the defendant’s mother to receive the rents, and given receipts for the 
same to the plaintiffs as tenants of her son, and the Court of King’s Bench 
held that the issue was sufficiently proved (x). 

In an action against the heir, on the bond of the ancestor (y), the plea of RIensper 
riens per discent admits the obligation, but it is incumbent on the plaintiff to discent, 
prove assets. The substance of the issue is, whether the defendant had 
assets, and a variance as to the county is not material ( z ) ; and the plaintiff 
may show that the land was devised to the defendant, provided the devise 
does not alter the limitation, for then, according to the general rule, the 
heir takes by descent (a); and the charging the estate with debts and 
legacies makes no difference, if the tenure and quality of the estate be not 
altered (5). 

The plaintiff must prove assets according to the averment in the declnra- Assets. 


held that the dignity descended to the 
male heir of a collateral branch : the rules 
of construction applicable to grants of 
lands by the Crown, are not applicable to 
grants of honours. J Earl of Devon's Case , 
1 Dow. & C. 200. 

(*) Bee tit. Custom. 

(f ) Co. Litt. 7, b. Hares, in the legal 
understanding of the common law, implieth, 
that he is ex justis nuptiis procreattis ; 
and again, heroes legitimus est quern nup~ 
tue Remonstrant . See Godwin's Case , 
7 Co. 1. 

(u) Doe d. Birtwhistle v. VardUl , 6 B. 
& C. 438. In Gordon v, Gordon , 3 Swans. 
400, and in the Strathmore Peerage Case , 
it was held that the subsequent marriage 
of Scotch parents In England did not en- 
title their previous issue to Scotch titles 
or estates. 

(r) Debt on the specialty of the ancestor 
lies at comma law against the heir. Co. 
Litt. 2007 xhe remedy was extended to 
devisees by the 3 &4W.&M. c. 14; to 
covenant by the 11 G. 4, 1 W. 4, c. 47. 

(x) Ibid. And it was held that the de- 
fendant's infancy was not available in that 
stage of the proceeding. 

(y) This will not lie unless the heir be 


expressly mentioned ; aliter , of an exe- 
cutor. Co. Litt. 200, a. 2 Will. Saund. 
137, b. 

(z) B. N.P. 175; GCo.47. 

(«) 1 Ld. Raym. 728. Reading v. Roys- 
ton y 1 Salk. 242. There //. having two 
daughters, one of them had a son, and died, 
and H. devised to the son in fee : and the 
Court agreed to the rule, that where a de- 
vise to an heir gives the same estate which 
would descend, the devise is unnecessary, 
and nihil operatur ; but they held that in 
tiie present case the heir must take by 
devise, for there was not a devise to the heir, 
since both coparceners made but one heir. 
See 2 Will. Saund. 7, note (4). Where the 
heir takes a different estate from that 
which he would have taken by descent, 
the disposition by the will must prevail ; as 
where the estate is devised to the heir in 
tail (Plow. 545), or a man devises to his 
two daughters (Cro. E Viz. 431 ) ; but under 
the stat. 3 Will. Sc Mary, c. 14, the devise 
would be fraudulent against creditors, and 
an action might be brought against the 
devisee as heir and devisee. 2 Will. Saund. 
7, note (4). 

(b) Allam v. Heber, Str. 1270: B. Jf. P. 
175. Clerk v. Smith , 1 Salk. 241. 

L L 4 
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tion (i c ) ; if he declare against the defendant as heir of the obligor , he must 
prove assets as the heir of the obligor ; for if it appear that the assets have 
descended immediately from an intermediate person, the variance will be 
fatal, the descent ought to have been specially stated ( d ) ; as where the 
defendant is the heir of the heir of the obligor, but is charged as his heir (e). 
So where the defendant being charged as the heir of B. 9 it appeared that 
B. died seised, leaving the defendant his daughter, and that his wife was 
with child of a son, who was born alive, and lived for an hour ; for the lands 
came to the defendant as heir to her brother, who was last seised ( f ). It is 
otherwise where the intermediate heirs were not actually seised, for there the 
defendant takes as heir of the person named \g). The defendant under this 
issue may give in evidence an extent against him, on a debt owing by his 
father on a bond to the King, but he must prove the bond, or an examined 
copy of it (A). 

On issue joined on the plea of riens per discent al temps del original , the 
defendant at common law might show that he had aliened the lands bond 
fide before the commencement of the action ; but the plaintiff might, under 
that issue, show that the lands had been aliened by covin (*). But under 
the Btat. 3 & 4 Will. & Mary, c. 5, s. 0, the plaintiff to such plea may reply 
that the defendant had lands, &e. from his ancestor before the original writ 
brought, or bill filed ; and if upon issue joined thereon, it be found for the 


(c) An allegation of assets In the comity 
A . is satisfied by proof of assets in the 
county B. Dowdale's Case , 6 Rep. 47, a. 

(d) Jenk*s Coic,Cro.Car.l51 ; Lill.Knt. 
147 ; 2 Will. Saund. 7, note. A reversion 
expectant on an estate-tail is not assets to 
charge the heir upon the general issue riens 
per discent ; hut a reversion expectant on 
nn estate for life must be pleaded specially 
(B.N. P.170. Kellow v. Roden, Carth. 
120). It seems that a reversion expectant 
on ft term, or lease for years, cannot be 
pleaded in delay of execution (2 Will. 
Saund. 7, note (4). Buckly v. Nightingale , 
1 Htr. 005 ; 1 Lutw. 442; Herne, 307). 
Where there is a mortgage for years, the 
reversion in fee is legal assets, and the 
creditor may have judgment with a cesset 
executio until the reversion comes into 
possession. Where it is a mortgage in fee, 
the equity of redemption is not legal assets, 
and the heir may plead riens per discent. 
Plunkett v. Penson , 2 Atk. 204. Where 
in debt against the heir, on the bond of the 
ancestor, the defendant pleaded non est 
factum and riens per discent , to which the 
plaintiff replied, lands descended, &c. ; 
held, that being strictly a replication with- 
in the 3& 4 W. & M. c. 14, s. 0, the jury 
ought to have inquired the value of the 
lands found to have descended, and the 
verdict therefore being imperfect, a venire 
dc novo was awarded. Broom v. Shuker , 
1 Cr. & J. 583. As to what shall be con- 
sidered as assets by the heir, see 2 Will. 
Saund. 7, note (4) ; Co. Litt. 374, b. ; 3 & 
4 W. 4, c. 100. In the case of a mortgage 
of a copyhold in fee, the equity of redemp- 
tion is not legal assets, 4 Rep. 22, a. An 


estate pur autre vie of which the heir 
is special occupant is made assets by the 
stat. 29 C. 2, c. 3,s. 12. 

(e) Ibid. It is sufficient to charge him 
generally as heir, without showing how. 
Denham v. Stephenson , 1 Salk. 355. 

(/) 2 Roll. Ab. 709, pi. 62. Kelloio v. 
Roden , 3 Mod. 256 ; Dy. 68, a.; 2 Will. 
Saund. 7, note (4). 

(//) Thus, A . being seised in fee, bound 
himself and his heirs, and having two sons, 
B . and C, limited the estate to himself for 
life, remainder to B. his eldest sou in tail, 
reversion to his own right heirs. B. en- 
tered and died, leaving D., a son, who died 
without issue, on whose death the estate- 
tail became extinct, and the reversion com- 
ing into possession, descended on C., A . 9 s 
youngest son, who was the heir as well of 
D . as of A. Held, that B. and 2>. were 
seised of the estate-tail only, and that (7. 
was properly charged as heir to his father, 
and that it was, according to the well- 
known rule of law, sufficient to charge 
the defendant as heir to him. See Co. Litt. 
11, b. 15, a. ; Carth, 126. Kelloio v. Roden , 
3 Mod. 253; 1 Show. 244 ; 3 Lev. 286; 
Bro. Disc. 14 — 30. 

(h) Lord Raym. 734 ; B. N. P. 175. 
Home v. Adder ley , 1 Lord Raym. 734. 
B. N. P. 175. Payment of ^pother bond 
to tiie amonnt of assets, must be pleaded. 
Buckly v. Nightingale , 1 Str. 665. 

(t) Even before the stat. 13 Eliz.c. 5, 
which, in this instance, is declaratory of 
the common law. 1 Roll. Ah. 269 ; Dyer, 
149 ; 2 Will. Saund. 7, note (4). See also 
Gooch** Case , 5 Co. 60. 
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plaintiff, the jury shall Inquire of the value of the lands, &c. so descended (ft) ; 
and they must, under this statute, find the gross, and not the annual value (1). 

And by the 11 G. 4 & 1 W. 4, c. 47, s. 7 (m), where any action of debt or 
covenant upon any specialty is brought against any heir, he may plead Hens 
per discent at the time of the writ brought, and the plaintiff may' reply that 
he had lands, tenements, or hereditaments from his ancestor before the writ 
brought ; and if upon the issue joined thereon, it be found for the plaintiff, 
the jury shall inquire of the value of the lands so descended, and thereupon 
judgment shall be given. If the jury, on issue joined on the plea of riens per 
discenty find that he has something, however small, the plaintiff is intitled to 
a verdict and general judgment ; it is therefore in such case unnecessary to 
prove the amount of assets (n) descended. 

By the stat. 11 G. 4 & 1 W. 4, ss. 2 & 3, an action of covenant lies against 
a devisee (o). 


HIGHWAY (p). 

An indictment for the non-repair of a highway, is, I, either against the 
inhabitants of a parish ; or, II. against the inhabitants of some other district; 
or, III. against an individual. 

I. As against a parish, upon the plea of not guilty, it is necessary to prove, Proof 
1st, that the road in question is a highimy, as alleged, within the parish ; against 
2dly, that it is a public highway ; 3dly, that it is out of repair . For, 1st, the a P ar **b* 
liability of the parish to repair all public highways situate within it, is a 
matter of common-law obligation (#), from which the parish cannot in 
general discharge itself, except by a special plea, which shows that some 
other district, or some individual, is liable (r), or under some special act of 
parliament. 

If the road be improperly described in an indictment or plea, the variance Variance, 
will be fatal ; as where a highway leading from A. to B. and communicating 
with C. by means of a cross road, was described as a road leading from A . 
to B . and from thence to C . ($). But it has been held to be unnecessary to 
state the termini of the highway ; and therefore a plea of justification in 


{It) When the plaintiff replies according 
to this statute, he is not entitled to a general 
judgment, as he was at common law, but 
can recover only to the value of the land 
sold as found by the jury, Redshaw v. 
Hester , Carth. 354; Comb. 344; 5 Mod. 
119. 122. If the jury neglect to find the 
value, the Court will award a venire de 
novo . Jeffrey v. Barrow , 10 Mod. 18, 19. 
So under the late stat. 11 G.4&1W.4, 
c. 47,s. 7. Brown v. Shuker, 1 C.& J. 583. 

(0 Carth. 354. 

(m) This sec. corresponds with sec. 5 of 
the stat. 3 & 4 W. Sc M. This may be 
pleaded although the heir had not aliened 
the lands. 

(n) 2 WU1. Saund. 7, a. (n) B. N. P. 1 76. 

(o) At common law a devisee was not 
liable either in debt or covenant to any 
specialty creditor. See Wilson v. Kemble , 
7 East, 128. This was partially remedied 
by the stat. 3 &4 W. 3, c. 14, s.2, which 
did not, however, extend to an action of 
covenant. It has been held that this Act 


does not extend to any disposition made 
by the obligor by deed in his lifetime. 
Parslow v. Weedon, 1 Eq. C. Ab. 149; 
2 Saund. 8, (e). 

( p) See the stat. 55 0. 3, c. 08 ; 3 O. 4, 
c. 126 ; 4 G. 4, c. 95 ; 7 Sc 8 G. 4, c. 24. 
As to evidence of appointing a trustee of 
a turnpike road, see 3 G. 4, c. 126, s. 134. 
Notice before commencing actions or in- 
formations, lb. s. 103 ; and see 5 Sc 6 W. 4, 
c. 50. 

( q ) Tills common-law obligation does not 
extend to an extra-parochial district. R. 
v. Kingsmoor , 2 B. Sc C. 190. 

(r) 1 Vent. 90. 183. 189; 2 T. R. 106. 
No agreement with others will discharge 
the parish (3 East, 86). Where the inha- 
bitants of a township, bound by prescrip- 
tion to repair all the roads within it, were 
expressly exempted by an Act of Parlia- 
ment from the repairing of a new road, it 
was held that the burthen devolved upon 
the parish at large. 2 T. B. 106. 

(*) B. v. Great Cattfield, 6 E$p. 130. 
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trespass, stating that a public highway leading from a public highway from 
A. to B., in, through, over and along the locus in quo, to a certain other high- 
way (leading from C. to Z>.), was held to be supported by proof that it led 
from the road from A . to B. over the locus in quo into another road, E., and 
along that road into the road from C. to 2>. (t). 

Where the terminus ad quern was laid to be a publie highway , and it ap- 
peared in proof that it was a public footway, it was held that the description 
was sufficient ( u ). The objection, that the description of the road in the 
indictment is too general, and is applicable to several other roads, cannot 
be taken upon the trial under the plea of nQt guilty, but ought to be taken 
by a plea in abatement (x). 

Where a highway was alleged to be a highway for all the liege subjects, 
with horses, carriages, &c., it was held to be sufficient, although the way 
passed under an arch, and could not be used by carriages unless laden in a 
particular way (y). 

2dly. That it is a public highway.-— The proof is either direct or presump- 
tive ; direct , as by showing that the highway has been constituted a public 
one by competent authority, or presumptive, by evidence of the use of a 
road which is of public convenience, by the public, which affords a presump- 
tion of their right so to use it, as against a private claimant. 

The proof is direct where the road is proved to have been made under 
some statute or proceeding by writ of ad quod damnum. 

By the stat. 13 Geo. 3, c. 78, s. 19(5), where any highway has been di- 
verted or turned above twelve months, either from necessary or other causes, 
and new highways, &c. have been mode for the benefit of the public, and no 
suit or prosecution has been commenced for the diverting or turning the 
same, the new highway shall from thenceforth be the public highway to all 
intents, and persons liable to the repair of the old highway shall also be 
liable to the repair of the new in the same manner as of the old. This 
clause, it has been held, is retrospective only (a). 

By another clause of the same section (b), provisions are made for future 


(f) Bouse v. Bardin, 1 H. B. 861, 
Loughborough dissent. 

(ii) Allen v. Ormond , 8 East, 4. But it 
was said that the description might have 
been held to be insufficient on special de- 
murrer. 

(a?) B. v. Inhab . of Hammersmith, 1 
Starkie’s C. 867. 

(y) B. v. Lyon, 5 D. Sc R. 497. 

(z) This clause is not repealed by the 
stat. 56 Geo. 8, c. 68. 

(а) Waite v. Smith , 8 T. R. 133. 

(б) This hril been repealed by the stat. 
65 Geo. 8, c. 68, which requires more public 
notices in snch cases, gives greater facility 
of appeal to the sessions, and gives power 
to the justices, under certain regulations, 
to stop up unnecessary highways, See. See 
as to the proceedings under this stat. B. 
v. Sheppard, 3 B. & A. 414. The stat. 
55 G. 8, c. 68, does not repeal the stat 18 
G. 3, e. 78, s. 63 ; and therefore notice to 
the justices of holding a special session, 
at which an order is made, is necessary ; 
B. v. Justices of Worcestershire , 2 B. 4c 
A. 228. Where the order for stopping up 


an useless old road referred to a plan an- 
nexed, but the notice affixed merely de- 
scribed the number of yards of such road 
to be stopped, without stating the termini, 
or referring to any plan; held that the 
former was sufficient, bat not the latter. 
B . v. Homer , 2 B. Sc Ad. 150. Where the 
trustees upon a new road being made over 
the plaintiff’s land, for which he was to be 
compensated by receiving the old road in 
exchange, by one and the same order for 
stopping up, directod the soil to be given 
up to the plaintiff, held, that as in the case 
of a party, sui juris, agreeing for the sale 
of the lands, no conveyance was necessary 
under sec. 84 of 3 Geo. 4, c. 126, so In the 
case of an exchange by the permission of 
snch a party to the making of a new road 
over his soil, it became effectually dedi- 
cated to the public without an actual con- 
veyance, and that he might maintain an 
action of trespass in respect of the old 
road. AUsmt v. Pott, 1 B.& Ad. 302, 
and 3 M. & Ry. 489, ft. Where an order 
for diverting a highway substituted a line 
of road, part newly made under the older. 
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diversions of highways, by two justices at special sessions, by the consent Direct ^ 
of the owner of lands. evidence. 

It Las been held, that in an action of trespass, on issue taken on a plea that 
the locus in quo was a public highway, the legality of an order of justices in 
ordering the old highway to be stopped up before a new one has been m ad e 
and put into a proper state, might be questioned, although the order of 
justices for stopping up the old road had been appealed against and con- 
firmed at the sessions (c) ; and that evidence was admissible to show that a 
new road, such as the Act requires, had not been made previously to the 
order for stopping up the old road (d). 

Where a highway lies in an open field, and the passengers are accustomed 
to turn out of the principal track when it is founderous, these outlets are 
part of the highway (e). 

Where a man assigns a road out of his own land, because the highway is 
founderous, it does not become a highway till it be so found by writ of ad 
quod damnum (jf ). 

Where trustees are authorized to make a road from one point to another, 
the making the old road is a condition precedent to any part becoming a 
highway repairable by the public (y). 

Or next, the evidence is presumptive, and presumptions are to be derived Presump- 
from the termini and other circumstances of the road itself, ohd from the tive evi " 
use and enjoyment of it by the public. 

It is not essential that the termini of the road should be either market- Termini, 
towns or public roads, provided it be proved that the public are entitled to 
use it, and that it has been of public convenience. The public may have a 


and part along a new turnpike road, held, 
that it not appearing on the face of the 
order that the public would have secured 
to them as permanent a right on such new 
turnpike road as they had before, the order 
was bad. The Court could not intend that 
the new turnpike was a public highway ; 
if the Act made it a turnpike road for a 
limited period only, it would subsist as a 
public road for that period only. And 
qtuere , whether an old road can be di- 
verted for carriages and continued for foot 
passengers. 22. v. Winter , 8 B. Sc C. 785. 
Under the 55 Geo. 3, c. 68, an order may 
be made by justices for stopping up an 
unnecessary footway, without ordering a 
sale; the words of the latter branch of 
sec. 2 are to be taken distributively, and 
the effect is, that justices may stop up in 
all cases, but must direct a sale in those 
cases only where a highway or bridleway 
has been stopped up. 22. v. Glover , 1 B. 
Sc Ad. 488; overruling the construction 
pat on that section in 22. v. Kenyon , 6 B. 
8c C. 640. Where the order for stopping 
up a highway stated that the justices 
44 having upon view found, or, it having 
appeared to ns,” Ac. that the highway was 
an useless and unnecessary one ; held bad 
under 55 Geo. 3, c. 68, s. 2, which makes 
it necessary that it should appear upon 
view to the justices. 22* v. Justuses qf 
Worcestershire , 8 B. Sc C. 254 ; 8. C. 22. 
v. Rogers , 2 M. St By. 280. An orderfor 


diverting a highway, containing also an 
order for stopping up the old highway, and 
not any statement that the justices have 
viewed the course proposed for the new one; 
held invalid. 22. v. Kent Justices , 10 B. 
8c C. 477. As to the surveyor's authority. 
Bouveriew. Miles , 1 B. Sc Ad. 48. Wit ham 
Navigation Co. v. Padley , 4 B. Sc Ad. 60. 
Lowen v. Kaye , 4 B. Sc C. 3. Alston v. 
Scales , 0 Bing. 3. As to the form of the 
order, 22. v. Glover , 1 B. Sc Ad. 483. 22. 
v. Kenyon , 6 B. Sc C. 640. 22. v. Justices 
qf Worcestershire , 8 B. Sc C. 024. 

(c) Welsh v. Nash , 8 East, 304. As to 
the form of the order, see Davidson v. 
Gilt, 1 East, 64. The stat. as to the resi- 
dence of the justice within the hundred is 
merely directory. 8 East, 390. 

(d) The notice of appeal against an 
order should state that the appellant is 
aggrieved . 22. v. Justices qf Essex, 5 B. 
& C. 431. Notices to the justices of tlie 
district, signed by the chief-constables 
and by their authority served on the jus- 
tices, are notices on the justices within the 
statute 13 G. 3, c. 78, s. 62. 22. v. Ju#» 
tices of Suffolk, 6 B. & C. UO. 

(e) 1 Roll. 390, 1. 10. 

If) Cro. Car. 267. 

(g) 12. v. Cumbenoorth , 3 B. & Ad* 
108. 22. v. Hep worth cor . Hnllock, B., 
York Lent Assizes, 1820. (Addition la 
Appendix). 22. v. Inhabitants ofMellor, 
Lancaster Assizes. 
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right to a road as a common street, although there be no thoroughfare (A), 
or to a road terminating in a common (i). 

So it may be a highway, although it is circuitous (A), and although it is 
used by the public but occasionally, and although it does not terminate in 
any town, or in any other public road(Z); and on the contrary, it is not 
necessarily a public highway, although it does lead from one market-town to 
another, or connect any two points by a line which might be advantageously 
used by the public, or is used by them under certain restrictions ( m ). 

Evidence to prove a public highway consists usually in showing that the 
public have used and enjoyed the road ; and their actual occupation of it 
without interruption for a considerable space of time affords a strong pre- 
sumption of a right to use it ; and, as will afterwards appear, a much shorter 
period of possession will suffice to indicate a right in the public, than to 
show that a private person has a title to the estate of which he is possessed. 
The particular manner in which it has been used, as, where it has been used 
for some public purpose, as for conveying materials for the repairs of other 
highways (w), or upon any occasion likely to attract notice, is very material ; 
for such instances of user would naturally awaken the jealousy and opposi- 
tion of any private owner who was interested in preventing the acquisition 
of any right by the public, and consequently acquiescence affords a stronger 
presumption of right than that which results from possession and user in 
ordinary cases. Although the termini of a road afford no conclusive evidence 
ns to its being a highway (o), yet the circumstances of its leading from one 
nmrket-town to another, or from one public road to another, coupled with 
user by the public, and without decisive evidence of interruption and per- 
mission by a private owner, are conclusive ns to the right of the public (p). 

Proof of the repair of the road by a parish is strong evidence to show that 
it i3 a public highway (q) ; and evidence of repairs done by a parishioner. 


(h) Tittf/hy Charity v. Merry weather, 
11 Hast, 075. But see Woody rr v. Had - 
don, 5 Taunt. 125 . The plaintiff erected 
a street lending out of a highway across 
his own close, and terminating at the edge 
of the defendant’s adjoining close, which 
was separated from the end of the street 
for twenty-one years (during nineteen of 
which the houses had been completed, and 
the street watched, cleansed and lighted, 
and both the footways, and half the cause- 
way . paved, at the expense of the inhabit- 
ants) by the defendant’s fence. The de- 
fendant then pulled down his wall ; but it 
was held that he could not use the high- 
way as a public highway from his own 
close. 

(i) R. v. Wandstcorth, 1 B. & A. 63. 

(h) R. v. Lloyd , 1 Camp. 261 ; 3 T. R. 

265. 

(?) R. v. Inhab . of Wandsworth , 1 B. 
& A. 63. 

(in) See 11 East, 376, note (a). 

(«) R. v. Wandsrcorth, 1 B. & A. 03. 

(©) 2 East, 375; 1 Camp. 262. The 
Strand and Covent Garden are connected 
by a road which, in point of law, is a 
private road, although constantly used by 
the public. 

(p) 1 Vent. 180. 


(q) R. v. Wandsworth , 1 B. & A. 63. 
But where a local Turnpike Act required 
the inhabitants to do statute duty upon the 
new roads set out and made by the trustees 
under the Act, the powers of which were 
limited to twenty-one years, and the Act 
expired, the common-law obligation to re- 
pair only attaches in respect of such roads 
&9 have been made by the trustees and 
adopted by the public; and the fact of 
having done statute duty, as required by 
the Act, during its continuance, does not 
furnish a ground for presuming an adop- 
tion to render them liable. R. v. Mellor , 
1 B. & Ad. 32. Where private roads, set 
out under an Inclosure Act, were impro- 
perly directed by the commissioners to be 
repaired by the inhabitants and occupiers 
in the same manner as public highways, ft 
appeared that a road, set out as a private 
road, had been used by the public and re- 
paired by the parish above twenty years ; 
held, first, that the commissioners had no 
power to make such order, nor were the 
inhabitants bound to obey ; and secondly, 
that if the inhabitants had repaired under 
a mistaken notion of their liability, and 
not on a voluntary disposition to repair tbe 
road, as one useful and convenient for the 
public, the defendants were entitled to be 
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under an agreement with the pariah that he shall therefore be excused his 
statute-duty, is virtually evidence of repairs by the parish (r). 

The enjoyment and user of a road by the public is frequently evidence of Length of 
a right in the public, although the user is of modern date, provided that 
user has been attended with circumstances of publicity , from which an acqui- 
escence on the part of the original owner, and a dedication by him of the 
road to the public, may be inferred. Thus it has been held, that a per- 
mission to the public for the space of eight, or even of six years, to use u 
street in London, without bar or impediment, is evidence from which a 
dedication to the puHlic may be inferred ( [s ). So where a court situated on 
one side of a public street in London was left open to the public, and occa- 
sionally used as a communication from one part of the street to another, a 
dedication to the public was presumed (t). Where a lease was granted of 
certain ground to be a passage for fifty-six years, evidence of an user of the 
road by the public three or four years after the expiration of the lease, was 
held to be evidence of a gift to the public (u). Presumptions thus derived 
may be rebutted by proof that the owner did not acquiesce in the use by 
the public. The acquiescence of a lessee will not bind the reversioner, with- 
out such evidence of acquiescence on his part as will afford a presumption 
of a grant by him (#). So the erection of a bar upon the road is evidence 
to rebut the presumption of a dedication to the public ( y ), although the 
bar has been long broken down(r). And although the bar does not exclude 
foot-passengers, no right to a public footwtiy can be presumed, since there 
cannot, it is said, be a partial abandonment to the public (a). 

But where land is vested in trustees for public purposes, they may dedi- 
cate the use of the surface to the public as a highway, provided such use be 
not inconsistent with the purpose for which the land i9 vested in them (6). 

Where a road has been set out under a local Act, by commissioners, for 
the use of particular persons, but in fact has been used by tlic public for 
many years, this is not, it seems, sufficient evidence of a dedication, without 
evidence of acquiescence on the part of the parish (c). 

And it has been held, that in order to charge a parish with the repairs of 


acquitted. (Tenterden, L. C. J.) R. v. Ed- 
monton, 2 M. & M. 24. 

(r) Ibid. 

(jr) Trustees of Rugby Charity v. Mer- 
ry weather, cited 11 Hast, 376. But see 
Woody er v. Haddon, 5 Taunt. 125 ; supra , 
524, note («) ; and see Jarvis v. Dean , 
3 Bingh. 447. 

(0 R. v. Lloyd, 1 Camp. 261 ; 3 T. R. 
265. 

(v) R. v. Hudson , Str. 900. 

(x) 11 East, 376. And see tit. Pre- 
sumption. Where a way, situate in West- 
minster, which was not a thoroughfare, had 
been treated as a highway for a century, 
and been enumerated in a public Act as a 
public road, but had during the whole pe- 
riod boon let on lease, it was held that the 
jury were right in deciding that it was not 
a public way, inasmuch as there could be 
no dedication to the public by the tenants 
for ninety-nine years. Wood v. Veal , 5 
B. & A. 454, and*#!*, whether that could be 
public highway which is not a thorough- 
fare. Ibid . Where the road adjoining to 


houses had been used by the public for four 
or five years, leading from White Conduit- 
street, and communicating with a public 
highway, it was left to the jury to say 
whether there had been a dedication to the 
public; and on the jury finding that there 
had, the Court refused to disturb the ver- 
dict. Jarvis v. Dean , 3 Bing. 447. 

(y) Roberts v. Karr , 1 Camp. 262 ; 1 X 
East, 375. Lethbridge v. Winter, 1 Camp. 
263. And it has been held that the owner 
of the soil may replace the bar after it 1ms 
been broken down twelve years. 

(z) Ibid. 

(a) 1 Camp. 263, n. Barraclough v. 
Johnson , 3 N. & P. 233. 

(b) R. v. Ink. of Leake , 5 B. Sc Ad. 
469. Jarvis v. Dean, 3 Bing. 447* 

(c) R . v. St. Benedict , 4 B. & A. 447 > 
see Campbell v. Wilson, 3 East, 294. But 
where a public Act recognizes a public 
highway, no adoption of it by the parish 
is necessary. R. v. Lyon>% D. Sc 1L 
497. 
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ft road as a public highway, it was necessary to show that the parish had 
adopted the highway by proof of repairs done ( d ) : the contrary, however, 
has since been decided ; the adoption of a parish is no more than the use of 
the road by the public, the parish being part of the public (e). 

Evidence of reputation is admissible to prove that the way is public (/) ; 
but evidence of this nature, arising post Utem motam, is not admissible (g). 
So a verdict upon issue taken on a public right of way, and finding it to be 
such, is afterwards evidence (A), although such issue be taken in an action 
of trespass between private parties, and be offered in evidence to prove the 
fact between other parties in a civil actipn (i), and 4le rule applies to all 
cases of public prescription (A). 

By the stat. 5 6c 6 W. 4, c. 50, s. 23, no road to be thereafter made by and 
at the expense of any individual or private person, body politic or corporate, 
nor any roads already set out or to be thereafter set out as a private drift- 
way or horse-path, in any award of commissioners under an Inclosure Act, 
shall be deemed or taken to be a highway (repairable by the parish), 
without three calendar months’ notice of the proposal to dedicate such 
highway, nor unless the same shall have been made in a substantial manner, 
and of the width required by the Act, to the satisfaction of two justices of 
the peace of the division, who are required to view the same, and certify, 
8cc., such certificate to be enrolled at the sessions ; and after twelve months’ 
use of such road by the public, being kept in repair in the meantime by the 
party dedicating it, is to become a highway repairable by the parish. 

II. Upon an indictment against the inhabitants of some other district 
than a parish, or against an individual, the prosecutor, on the plea of “Not 
guilty,” must prove, in addition, the obligation upon the defendants to 
repair the road, as alleged in the indictment, since it is not founded on a 
presumption of law(?). The obligation in such a case arising from inha- 
bitancy must be prescriptive ( m ), and must he proved, as in other cases of 
prescription, to have existed time out of mind. The evidence in such case 
will depend, in some measure, upon the way in which the prescription is 
alleged. If a prescriptive obligation to repair the particular road be alleged, 


(4) B. v. St. Benedict , 4 B. & A. 450 ; 
and see It . v. Cumberworth, 8 B. & Ad. 
312. 

(e) If. v. Leake, 5 B. & Ad. 409. 

(f) Vent. 189. But an award made 
under a submission by a tenant for years, 
as to his liability to repair ratione tenures, 
Js not evidence against another, for H was 
made post Htern motam . if. v. Cotton, 9 
Camp. 444. But on an issue as to a right 
of way, where the road had been used by the 
public for thirty years, the defendants hav- 
ing put in a document forty years old, drawn 
up at a parish meeting called to resist the 
repairs then attempted to be thrown cu 
them, stating the lane to be private pro- 
perty, subject to a foot and bridleway, 
and signed by thirteen inhabitants, twelve 
of whom were dead, and the other was called 
as a witness ; U was held to be admissible 
evidence, although slight, of reputation ; 
it appearing also that twenty-two years 
before the action an agreement had been 
made between the owner of the soil and a 


colliery company, to allow them the nse 
of the road, paying 5 s. a year, and supply- 
ing cinders for the repair, which the parish 
were to spread; held, that although the 
acts of user, taken alone, might be evi- 
dence from which to infer a dedication, 
yet, being all referable to the agreement, 
it amounted only to a licence, upon com- 
pliance with the terms imposed. Barra - 
dough v. Johnson, 8 Nev. 6c P. 233. 

<y) Ibid. 

(h) Heed v. Jackson , 2 East. 355 ; vide 
supra, Vol. I, tit. Rkputatiok. 

<*) Ibid. 

(k) Per Ld. Kenyon, 2 Bast. 357. Bee 
Vol. I. p. 30. 

(Q If . v. Martin, Andr. 223. The inha- 
bitants of a town, 6tc. cannot he liable to 
the impair of a bridge, &c. ratione tenures , 
for they cannot hold lands. R. v. Inha- 
bitants cf Pennegoes, 2 B. 6c C. 100. 

(to) Doug. 421. 
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the evidence will be confined to proof of the repairing of that particular 
road (it). If a prescriptive obligation to repair all public roads within the 
district be alleged, proof must be given of such repairs within the division, 
and in such case it is unnecessary to prove that the road in question is an 
ancient road ( 0 ) j bnt if it should appear that there is any road within the 
township or other division, which is not repaired by the township or divi- 
sion, bnt by the parish at large, the variance would be fatal, unless the 
exception were specially alleged (p). Again, if the indictment alleged a 
division of the parish into particular districts, and averred a custom for 
each district to repair its own roads, independent of the rest, evidence of 
such a general custom would be admissible ; but in such case, if it appeared 
that any one road in the parish was repaired by the parish at large, the 
variance would be fatal (q)* It is not necessary to aver, in a special plea by 
a parish, which alleges that a sub-division is liable by prescription to repafr 
the roads within it, and it is also unnecessary to prove, under such a plea, 
or in an indictment, any consideration for the liability (r). 

A county liable to the repairs of a public bridge, is liable to the repairs 
of the road for 900 feet at each end of the bridge ($). 

III. Upon an indictment against an individual, in addition to the proof 
that the road is a public highway, and that it is out of repair, the prose- 
cutor must prove the obligation to repair as alleged in the indictment. To 
show a liability ratione tenures, the defendant must be proved to bo the 
occupier of the lands in respect of which the obligation arises, since the law 
looks to the visible occupier, and not to the owner (t), whom it may bo 
difficult to ascertain, for the performance of the duty. But since the obli- 
gation to repair ratione tenures implies a prescription (u), the prosecutor 
must prove the prescription by showing acts of repair by the defendant, or 
by former occupiers ; and according to the number of instances in which 
repairs have been made by the occupiers for the time being, a stronger or 
weaker degree of presumption arises as to the obligation, as in other cases 
of prescription. Where the defendant, beftig charged ratione tenures, pleaded 
that his liability arose from an encroachment which had been removed, it 
was held that evidence of repairs done by the defendant for twenty-five 
years after the removal of the encroachment was presumptive evidence 
that the defendant repaired ratione tenures (x). 


(n) As to the nature and extent of sueh 
proof, see tit. PkxsckifTiok. 

( 0 ) R, v. Netherthong, 2 B. Sc A. 179; 
2 T. R. 100. 

(p) R. v. JBccleffield , 1 Startle's C. 
893. The allegation of an obligation to re- 
pair all roads within the township, which, 
bnt for the said custom, would be repair- 
able by the Inhabitants of the parish at 
large, was introduced In order to prevent 
surprise from proof of the existence of 
roads repairable ratione tenures* P. C. 
in R. v. FpHngdate*, 7B.& C. 438. 

( q ) Ibid. 

(r) R. v. Inhabitants ef Eccltfktd, 
1 B. & A. 848. R. v. Inhabitants cf 
St. Giles, Cambridge , cited Ibid. Gate- 
x card's Case , 6 Co. 810; vide etiam, R. 
v Inhabitants of W. R. qf Yorkshire, 
4 B. & A. 023. Secus , where the road is 
not within the parish, R. v. St. Giles’s, 


Cambridge, and P. C. B. R. Sittings 
after T. T. 1823. 

(s) R. v. W. R. of Yorkshire , 7 East, 
588, 22 H. 8, c. 5; semble, that In general 
the party liable to repair the bridge is also 
Sable to repair the adjoining highway. 
Ibid. 

(t) 1 Roll. 890, 1. 00; and see R. r. 
Watts, 1 Salk 357. As te the liability to 
repair ratione tenures where a road has 
been diverted or widened, see R. v. Ba&me, 
Cowp. 048; 13 G. 8. c. 84, a. 02, 03; 4 
O* 4, c. 95. 

(u) Upon an issue of liability to repair 
ratione natures of an ancient mill, Which 
was shown not to exist before the time of 
Hen. 8, held, that It could not be sup- 
ported ; It is essential to prove thw lia- 
bility from time out of memory. R. v. 
Magnum, 1 M.& M. 401. 

( x ) R. v. Skinner, 5 Esp. C. 219. R. 
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Where tin entire estate is liable to the repair of a road, and the estate is 
divided into several parts, the occupier of each part is liable to the whole 
duty (y). 

By reason of Inclosure or Encroachment . — The prosecutor must prove the 
fact of inclosure on one or on both sides of the highway ; and since the public 
had before the inclosure a right to use the field for passage, when the high- 
way was out of repair, the law, after the defendant has by inclosure deprived 
the public of that right, imposes upon him the burthen of repairing it (z). 
If be inclose on both sides, he will be liable to the repair of the whole of the 
road ; if he inclose on one side only, leaving the odfifer side open, he is 
bound to repair one moiety only (a) ; but although he inclose on one side 
only, yet if there he an ancient inclosure on the other, he will be bound to 
repair the whole (A). This obligation remains rib longer than the inclosure 
or encroachment ; and therefore the defendant may .show in defence, that 
befoi the alleged offence he had thrown down the inclosure, and restored 
the road to its former state (c). 

A parish cannot, under the plea of “ not guilty,” enter upon any defence 
which does not negative one of the allegations in the indictment, viz. that 
the road is a public road, is situated within the parish, and is out of repair. 
In order to discharge themselves from the obligation to repair, the inha- 
bitants must plead specially that some other persons are liable, and upon 
issue joined upon such an alleged obligation, are bound to prove it(<f)* 
Where, however, the parish is relieved from its obligation by a public Act 
of Parliament, it seems that they may take advantage of the statute, under 
the plea of “ not guilty” (e); but unless the Act expressly discharge the 
parish from the burden of repairs, it will still remain liable, although the 
Act directs that trustees shall take tolls, and apply the money to the repair 
of the road ( f ). So where the trustees of a turnpike road had repaired the 
road under the authority of the Act for twenty years, is was held that they 
were not liable to the repair of the road, there being no clause in the Act 
obliging them to repair the roacU/y). So where a township is bound by 
prescription to repair all the highways within it. it cannot be discharged 
without showing by evidence some persons certain who are bound to repair 
the road (A). But where a township is charged with a prescriptive obligation 
to repair a particular road, or an individual is charged ratione tenures , or 
ratione clausurat, it is sufficient to negative the special charge by proof that 
some others are liable, without fixing upon whomdn certain (i). 

Upon an indictment for obstructing a public road (A) or navigable river, 


Stoughton , 2 Saund. 157. 12. 2 Keb. 
625* Amb. 295. The defendant may be 
bound by prescription to repair the road 
before bis own house. Mar. pi. 71 . 

(y) It* v. Duchess of Buccleugh, 1 
Salk. 857. 3 Salk. 77. Supra, 440. 

(z) Cro. Car. 860; 1 Roll. 390; Jon. 
290. 

(а) 1 Sid. 404. 2 Starkie's C. per 

Abbott, C. J. * 

(б) Ibid. 

(c) Per Keeling, 2 Saund. 160. It. v. 
Skinner y 5 Esp. C. 219. 

(d) Plea, that M. M. is bound to re- 
pair, absque hoc , that the defendants are 
liable, the defendants are to begin notwith- 
standing tlie traverse, B. v. Inhabitants 


of Southampton ; cor. Holroyd, J., Sum- 
mer Lent Ass. 1818. Manning's Index, 
215, 2d edit. P. 672, note (t). Vide 
etiam , It. v. Burbon , 5 M. & S. 392. 

( e) JR. v. St. Georges, Hanover-square , 
3 Camp. 222. 

(/) B. v? Nether thong, 2 B. & A. 179. 

(g) B. v. The Commissioners ofLandilo 
District , Carmarthenshire, 2 T. R. 232. 
An agreement with another that he shall 
repair a road, does not exempt the parish. 
1 Vent. 189. Neither does the King's 
grant. 3 Mod. 69. 

(h) B . v. Inhabitants of Hatfield, 4 
B. & A. 75. 

(t) Ibid. 

(A) Under the 57 Geo* 3, c. 29, s. 72 



the defendant may ptove, m w»w?r w w«? eimqj^ iuac me ap&tmctiott was indiotmeat 
by accident, and did not atfdcfrora intention, or through negligence* Where for obstruct , 
a barge was sunk by misfortune in a navigable river, it was held that no ^ m * 
indictment could be supported for not removing it (i) ; so it may be proved 
that the obstruction arose from the exercise of a right by the defendant, as 
by the holding of a fair there, after an user of twenty years (m). 

It has already been seen, that an acquittal upon a former indictment for 
not repairing a highway, is not conclusive evidence, if it be evidence at all, 
to discharge the defendant (/i) ; but that a conviction is usually conclusive 
as to the obligation^) repair, unless fraud be shown (0)* Upon an indict- 
ment for the non-repair of a road ratione tenures , it was held, that an award 
made under a submission by a former tenant of the premises, could neither 
be received as an adjudication,* the tenant having no authority to bind the 
rights of his landlord, nor as evidence of reputation, having been made 
post litem rnotarn ( p ). 

Where upon an indictment for the non-repair of a road, which lay in two Compe- 
parishes, the obligation was laid to be ratione tenures , it was held that the teney. 
inhabitants within the parishes were not competent witnesses on the part of 
the prosecution (q). It has also been held, that inhabitants of a parish are 
not competent to give evidence for the parish, although they are so poor 
as to be excused from the payment of taxes, because, as it is said, although 
at present they are poor, they may become rich (r). It may,- however, 
well be doubted whether any inhabitant would not be competent unless 
he were liable to some duty in respect of the highway in question (a). 

It has been held, upon an indictment against a parish, that a rated inha- 
bitant of another parish, in which the defendants insisted that the highway 
was situated, was not competent to prove the contrary ( t ). It seems that 
the prosecutor is a competent witness, although the Court may award costs 
against him, if the proceeding shall appear to have been vexatious (a). 

(Metropolis Paving Act), tlieauthority given Atfahlt, the judgment will afterwards bo 

to the surveyor to remove such things as inclusive evidence of liability, unless fraud 

impede the public passage, is to be confined be shown, and fraud is put by way of ex- 

to such things as project upon the public ample : if other districts can show that 

ways, and cannot be extended to rails, &c. they had no notice of the indictment, the 

standing on a line and enclosing a space defence having been made and conducted 

over which the public never have had a entirely by the district in which the high- 

right of passage. Bouverie v. Miles , 1 way indicted lay, without their knowledge 

B. & Ad. 36. # and privity, the Court will consider it as 

(/) 11 . v. T VattSy 2 Esp. C. 675. being substantially an indictment against 

(tn) R . v. Smith , 4 Esjp. C. 109. 2 that district, and give the other districts 

Sound. 175. n. 2. liberty to plead the prescription, to a sub- 

fa) Vol. I. tit* Judgment* But yet it sequent indictment for not repairing the 
has been considered to be such evidence, highways in that parish. 2?. v, Townsend, 

that upon the acquittal of the inhabitants Doug. 421. It. v. Lancaster , Hi!. 40 

of a parish the Court has suspended the G. 3, 2 Saund. 159, a. note (10). 
judgment, in order that the case might ( p ) R* v. Cottony 3 Camp. 444. 

again be tried without any prejudice from (q) It. v. Buckeridge , 4 Mod. 43. 
the former verdict. R. v. The Inhabit - (r) R. v. Inhabitants of Hornsey , 10 

ants of Wandsworth , 1 B be A. 63. Mod. 150. 

And Lord Ellenborough said, that to main- (a) See the stat* 34 Geo. 3, c. 74, s. 6. 
tain the verdict would be to send the par- R. v. Inhabitants of Terrhujton , 15 East, 
ties to a second trial with a mill-stone 471. R. y. Kirdford, 2 East, 559. And 
about their neck, the weight of which it tit. Inteueht — Inhabitants. See also 
would be impossible to resist. See also Vin. Ab. Evidence, 17, the Peterborough 
R. v. Bur bon, 5 M. & S. 322. Bridge Case. 

(o) Ibid, and see R . v. Wandsworth , (t) By Bay ley, J, at Nottingham, cited 

1 B. & A. 63. R. v. Andrews , Peake’s 15 East, 474. 

C. 219. If judgment be given against a fa) See R. v. Inhabitants of Hammer- 

parish, whether it be after verdict or by smith , 1 Starkie’a C. 357 ; for senible it 

vol. ii* M M 
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Compe* A witness is competent to prove a road to be a highway, although he has 
tency, agreed to let, at an annual rent, a way across his own land, which cannot be 
used unless the disputed road be established (x). 

Upon an indictment against the township of Pilling, in the parish of 
Garstang, charging the inhabitants with the obligation to repair all roads 
within the township, held that an inhabitant of the adjoining township of 
Nateby, in the same parish, was competent to prove that the road in ques- 
tion, which extended through Nateby, was a public highway. For although 
a conviction would discharge the parish, yet it would afford evidence to 
show that the road was a public one, and sa to charge Nateby (y). 

The statute 0 & 6 Will. 4, c. 50, s, 100, provides that no person shall be 
deemed incompetent to give evidence or be disqmdified from giving testimony 
or evidence, in any action, suit, prosecution, orofner legal proceeding, to be 
brought or had in any court of law or equity, or before any justice of the 
peace under or by virtue of this Act, by reason of being an inhabitant of 
the parish in which any offence Bhall be committed, or of being a treasurer, 
clerk, surveyor, district surveyor, assistant surveyor, collector, or other 
officer, appointed by virtue of that Act. 

By the stat. 3 Geo. 4, c. 126, s. 137, inhabitants of parishes, &c. are com- 
petent witnesses on proceedings for the conviction of offenders, for offences 
against the Act. 

A party rated to the highway rates is not rendered a competent witness on 
an indictment for not repairing a highway, such not being “ a matter relating 
to the rates or cesses,” within the 54 Geo. 3, c. 170 (z). 

But by the late stat. 3 & 4 Viet. c. 2(5, no person shall be disabled from 
giving evidence by reason only of such person being, as the inhabitant of any 
parish or township, rated or assessed or liable to be rated or assessed to the 
relief of the poor, or for or towards the maintenance of churches, chapels, 
or highways, or for any other purpose whatsoever. 

Commissioners of a highway cannot maintain ejectment for strips of land 
by the side of the highway (a). 

HUNDRED. 

Undbh the lute Act i & 8 Geo. 4, c. 31 (/;), which repeals former statutes 
giving a remedy against the hundred in the case of robbery, &e. except as 
to offences before then committed, it is essential tefrprove : — 


will not be presumed that the proceeding 
is frivolous, especially after a hill has been 
found by a grand jury. Bo if the indict- 
ment has been removed by certiorari. See 
tit. Intbiusst. 

(x) Pollard v. Scott, Peake's C. 18. 

(y) JR. v. Inhabitants of Pillmg, Lan- 
caster Summer Ass. 1823, cor. Holroyd, J. 

(z) 11. v. Bishop's A uckland , 2 Mo. & R. 
280. But in R. v. II ay man , M. Sc M. 
401, Tind&l, C. J., is reported to have 
held that rated parishioners were admissi- 
ble to prove a liability ratione tenures, and 
see Hvudcbourck v. JLangstone, M. & M. 
402 (w). But see Vol. I. p. 159 ; JR. v. The 
ReconUr of Bath, 9 Ad. & Ell. 714. 

(a) Doe v. Roe, 8 Sc. 146. Upon the 
question us to slips of land between a 
highway and private inclosures belonging 


to the lord of the manor, the Court, upon 
a bill of exceptions, held, that grants of 
similar slips, at a distance from the spot 
claimed, were to be confined to such as 
#ere situated by the side of the highway 
which passed by the plaintiff's inclosures. 
Doe d. Barrett v. Kemp, 2 Bing. N. C. 
(c. p.) 102. S. C. 7 Bing. 332 ; and 5 M. 
& P. 173. 

(b) The remedy against the hundred 
under this st. exteuds to houses, See., build- 
ings used in carrying on trade, Sue., ma- 
chinery employed in any manufacture, See., 
engines for working mines, &c., bridges, 
waggon-ways to mines, &c. feloniously 
demolished, pulled 'down or destroyed, 
wholly or in part, by any persons riot- 
ously and tumultuously assembled to- 
gether. The remedy is extended by the 
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1st. That the conditions specified in the 3d sect, of the Act have been 
complied with, which prescribe that the person or persons damnified, or 
such of them as shall have knowledge of the circumstances of the offence (e), 
or the servant or servants who have the care(rf) of the property damaged, 
shall w ithin seven days (e) after the commission of the offence, go before 
some justice of the peace residing near(y*) and having jurisdiction over the 
place where the offence shall have been committed, and shall state upon 
oatli before such justice the names of the offenders, if known (</), and shall 


st. 2 & 3 XV. 4, c. 72, to threshing machines 
or to any erection or fixture belonging to 
such machines. 

(r) It is therefore unnecessary to exa- 
mine all the owners or all the servants, 
and this seems to have been the rule under 
the st. 9 G. l,c. 22; so that the. alteration 
does not seem to have substantially altered 
the law in this respect. 8ee the cases, 
note (si). 

(</) Where the examination, taken before 
the justices according to the 9 Geo. 1, c. 
22, s. 8, was only of the steward of the 
landlord having the superintendence of the 
farm on which the lire occurred, it appear- 
ing that there were several other servants 
of the landlord in possession of, and using 
parts of the premises ; held, that the latter 
were also to he deemed “ persons having 
the care,’* Ac. within the words “servant 
or servants,” of the Act, ami ought to have 
been examined, or shown that they had no 
means of knowledge, and consequently that 
the Act laid not been complied with to 
entitle the party to his remedy against 
the hundred. JJuke of Somerset v. Mere, 
4 11. A C. 107. Rut that where tlic princi- 
pal, having knowledge, Ac., has been exa- 
mined, it is not necessary that the servants 
should also be examined. Under the 9 Geo. 

1 , e. 22, it was held, that where no Servant 
was in the care of the premises at the time, 
the examination of the party himself waa 
sufficient; and although the justice may 
inquire as to his suspicions of the offender, 
there was nothing in the Act requiring sus- 
picions to he stated. JPelleto v. Inhabitants 
of Woof orcl, 9 13. & C. 194. Where pre- 
mises are under the cure of several servants 
all ought to be exaiuiued. Duke of Somerset 
v. Mere, 4 13. A C . 107. But where one 
servant has the general care of the pro- 
perty, he is the proper person to be exa- 
mined, although other servants may have 
the special care of particular parts. Loire 
v. Jiroxtotoe , 3 B. 5c Ad. 550. Where the 
owner of the premises maliciously set on 
fire, gave in his own examination, held that 
it was sufficient, without that of his ser- 
vants ; the statute requiring only the evi- 
dence of servants “ having the care ** of the 
premises, which is to be understood as re- 
ferring* to cases where the master is absent, 
and the premises are left in the charge of 
servants. Rolfx . Inh. of JSl t home, 1 M. Sc 
M. 185. And see Kesha m v. Armstrong, 
1 B. & A. 140 ; infra , note (//). In the case 


of a reversioner, his own oath is sufficient, 
without examining the tenant or his ser- 
vants. Pell etc v. Inhabitants of Won ford, 
supra. 

(e) The days within which the notice fa 
to he given from the act done, are to be 
reckoned exclusive of the day on which it 
is done. Pel fete v .Inhabitant so f Won ford , 
0 13. A C. 184. See below, 53*4, note (/>). 
And see Lester v. (larland, 15 Vos. 247. 
Where a computation is to lx* made from 
an act done by the party, the day of doing 
the act shall he included, but not other- 
wise. 3 b. 

{f) Under tin* st. 27 Kliz. e. 11, s. 11, 
it was held that the justice need not he 
within the county ait the time of adminis- 
tering the oath, for the act is merely minis- 
terial. B. JV. 1\ 180; 1 Jones, 239; Cro. 
Car. 211; 1 JLeon. 323; 2 Will. Suund. 
37<», b. Where the robbery was com- 
mitted twenty miles from the residence of 
the justice, and although many justices 
lived nearer, Abney, J.,on a case reserved, 
held it to he Hiillieient, considering the 
statute to he directory on that point. Lake 
v. Hundred of i.'nnjdon, Lent, 1744, 13. 
N. 189. And it has been held to he no 
objection that the examination was taken 
out of the jurisdiction, it being taken by a 
justice who usuuliy resided with his fa- 
mily within the jurisdiction. Heller v. 
JJcn/t urst, Cro. Car. 211. 

(g) In an action under tliest. 52 Geo. 3, 
c. 130, the 4th sect, of which requires that 
the person or persons seeking to recover 
damages shall within four days after notice, 
Ac. give in his or their examination on 
oath, or the examinations ou oath of his or 
their serv ant or servants that had the carts 
of his or their erections, buildings, Ac. be- 
fore a justice of peace, &c. whether he or 
they know the person or persons who com- 
mitted the fact, it was held that the oath 
of one of several partners, negativing his 
own knowledge of the offender, hut without 
stating that to the best of his belief the 
other partners had no knowledge, was 
insufficient. Nesham and others v. Arm- 
strong, 1 B. A A. 14G. Under the stat. of 
Eliz. it was, it seems, insufficient for the 
plaintiff to swear that lie did not know the 
rubbers, withoutediling “or any of them. 9 * 
N oy, 21 ; Com. Dig. Hundred, C.4; Trim- 
mer v. Inh. of Mutford , 6 D. A B. 10. 
In King v. Inh. of Jiishops Sutton , 2 8tr. 
1247, it was held to be insufficient for the 
M M 2 
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submit to the examination (A) of such justice touching the circumstances 
of the offence, and become bound by recognizance before him to prosecute 
the offenders when apprehended ; provided also, that no person shall be 
enabled to bring any such actiop, unless he shall commence the same within 
three calendar months after the commission of the offence. 

The plaintiff under this section should be prepared to prove the examina- 
tion by its production if taken in writing (*}, and the due taking by some 
witness who was present at the time (A). If the plaintiff himself was not 
examined, it should be shown that those who were examined were his 
servants having the care of the property(J) : the recognizances should also 
be produced and proved. 

It is sufficient to show that the party presented himself to be examined 
in case the justice should think proper (m). 

2dly. 'file plaintiff must prove a felonious («) demolition and destruction 
of the property by persons riotously and tumultuously assembled, as 
alleged (o), within the hundred ( p ). 

It seems to be necessary, under the present statute, as well as under the 
statute 1 Geo. 1, s. 2, c. 5, to prove either that the mob did demolish, pull 
down and destroy the dwelling-house, &c., or that they began to do so ; for 
here, as under the former Act, the right is given to recover against the 


plaintiff to state that he had good reason 
to suspect that the fact was done by It. G. 
and \V. E. ; for there is a great difference 
between knowing and suspecting. 

(A) The examination ought, it seems, to 
be taken in writing: qu. and vide B. N. P. 
186, which cites Graham v. I fund , . of fie- 
eontreey cor. Wytliers, J., to show that 
such an examination, under the former 
statutes, need not be in writing ; the plain- 
tiff, however, would comply with the con- 
dition of the statute in submitting himself 
to ex animation. * 

(*) It is unnecessary that the justice 
should take the examination in writing ; it 
is sufficient if he appear upon the trial, 
and prove the substance of the matter 
sworn. Graham v. Hectmtree Hundred , 
B. N. P- 186, (under the stat. 27 Kliz.). If 
the affidavit has been taken in writing, no 
other evidence but that is admissible ; 
but that may be read, it is said, on proof 
that it was delivered to the person produc- 
ing it, by the justice’s clerk, without prov- 
ing his hand-writing. 

(A) See however Graham v, JBecontree f 
B. N. P. 186, and note (£). 

(/) Supray note (rf). 

(;/») JLowe v. Hroxtowe f 3 B. & Ad. 
550, per Ld. Teuterden. 

(w) See the stat. 7 & 8 Goo. 4, c. 30, 
s. 8. 

(o) By the sec. 2, if any church or chapel, 
or any chapel for the religious worship of 
persons dissenting from the United Church 
of England and Ireland, duly registered or 
recorded, or any house, stable, coach-house, 
outhouse, warehouse, office, shop, mill, 
nmlthouse, hop oast, barn or granary, or 
any building or erection used in carrying 
on any trade or manufacture or branch 


thereof, or any machinery, whether fixed 
or moveable, prepared for or employed in 
any manufacture or in any branch thereof, 
or any steam engine or other engine for 
sinking, draining or working any mine, or 
any stnitli, building or erection used In 
conducting the business of any mine, or 
any bridge, waggon-way or trunk for con- 
veying minerals from anv mine, shall he 
feloniously demolished, prilled dowu or 
destroyed, wholly or in part, by any per- 
sons riotously and tumultuously assembled 
together, in every such case the inhabitants 
of the hundred, wapeutuke, ward or other 
district in the nature of a hundred, by 
whatever name it shall be denominated, in 
which any of the said offences shall be com- 
mitted, shall be liable to yield full compen- 
sation to the person or persons damnified by 
the offence, not only for the damage so done 
to any of the subjects hereinbefore enume- 
rated, but also for any damage which may 
ut the same time be done by any. such of- 
fenders to any fixture, furniture or goods 
whatever, in any such church, chapel, house 
or other of the buildings or erections afore- 
said. It is not necessary to aver a feloni- 
ous demolition in express terms provided it 
appear that a felony has been committed. 
lieatson v. Budiforthy 4 Marsh, 302 ; 7 
Taunt. 45; 3 Price 48. 

(p) See Constable's Casc y Hob. 246. 
2 Will. Saund. 375, N. Where a distinct 
hundred is called the half-hundred or up- 
per hundred, and the action is brought 
against the hundred of A the plaintiff is 
liable to a nonsuit. Constable Case f 
supra. But if the half hundred of A. be 
in fact part of the hundred of A.y the de- 
fendants, it is said (2 Will. Saund. 375 b., 
note (3), ought to plead in abatement. 
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hundred, which otherwise would have merged in the felony (g). The break- Intention* 
ing windows, window-frames and shutters, is a sufficient beginning to 
demolish, if the criminal agents intended to demolish ; that intent may be 
confirmed, or rebutted, by circumstances. If, whilst they nre occupied in 
the work of destruction, they are suddenly roterrupted by a civil or military 
force, the presumption is that they would have proceeded to demolition if 
they had not been so interrupted (r) ; for what they intended to do must be 
inferred from what they were doing. But if the mob retire without actual 4 
interruption, and without demolishing, it is for the jury to say whether 
they intend to demolish, or merely to effect mischief short of demolition (a). 

Where they do not demolish, although they have it in their power to do so, 
it may be presumed that they did not intend to demolish (/). 

It was held under tfie stat. 9 G. 1, c. 22, that the term dwelling-house was Dwelling- 
used in that statute as descriptive of the species of property intended to be house, 
protected, and therefore that the owner of a dwelling-house might recover 
in respect of such an injury done to it, although no part of it was occupied by 
him or his family as a dwelling-house (u). The plaintiff* is entitled to recover 
not only for the damage done to the subjects enumerated in the statute, but 
also for the damage at the same time done by any such offenders to any 
fixture, furniture or goods whatever in any such church, cliupeJ, house, or 
other building (a:). 

It should appear that the plaintiff was the owner of the property ; of this, 
possession is primd facie evidence. The trustee even of a satisfied term, in 
whom the legal estate is vested, is entitled to recover^). 


(q) See Lord Ellonborough’s observations 
in Lord King v. Chambers §? another , 1 
Stark ieV (!. UK'), and in JJcckicHh v. 
Woody 2 tttnrkte’s C. 2 (iff ; 2 Will. Saund. 
377. Harrow* v. Wright, 3 East., 01*5. 
ffreaseley v. Higginbotham, Ibid. 000. 
Under the .stat. •57 G. 3, c. 13, it was held 
to be necessary to prove to the reasonable 
satisfaction of the jury that the lire was 
wilfully and maliciously occasioned. It. 
v. ( iainsbury , 4 I). & It. 250. Holt’s C . 
003. 

(/*) See Lord Ellenborough’s observations, 
Lord King v. Chambers , 1 Starkie’s C. 
11)5. Sampson v. Chambers , 4 Camp. 
221. The defendants having broken the 
windows, sashes, and destroyed furniture, 
departed, having manifestly completed 
their purpose; held, that it did not amount 
to a “ beginning to demolish/’ within the 
7 & 8 Geo. 4, c. 30, s. 8. li. v. Thomas , 
4 C. & P. 237. 

(*) See Ld. Ellenborough’s observations, 
Jjord King v. Chambers , 1 Starkie’s C. 
195 ; and lteid v. Clarke , 7 T. R. 490. In 
the case of Lord King v. Chambers , Ibid., 
the mob retired after breaking the windows, 
window-frames, &c. and in about five mi- 
nutes afterwards the street was occupied 
by the military. The jury found for the 
defendant. In the case of Beckwith v. 
Wood (2 Starkie’s C. 263), the mob at- 
tacked the house to effect the liberation of 
a person confined there, and they announced 
thfcir intention to pull down the house if 
lie was not delivered up. And see R. v. 


Thomas, 4C.&P. 237 ; Brice's case, 5 C. 
& P. 510 ; R. v. liatt, 6 C. & P.329. 

(t) Reid v. Clarke, 7 T. It. 490; 2 
Starkie’s C. 205. 

(a) Rea v. Wood, 2 Stnrkie’s C. 209. 
Hut a building intended for a dwelling- 
house, but not completed, is not a bouse, 
outhouse or barn, within the 9 Geo. 1 , c.22, 
s. 7, so as to enable the ow r iu*r to recover 
against the hundred. Khnore v. Hundred 
of St. Briavells, 8 It. & C. 401 . By the late 
stat. 2 & 3 W. 4, c. 72, the provisions of 
the 7 6c 8 Geo. 4, c. 31, are extended to 
threshing ' machines. The words house, 
shop or other buildings, under the stat. 
57 G. 3, c. 19, were held not to include 
hustings erected to take elections. Allen 
v. At/re, 3 D. & It. 90. 

(x) 7 & 8 (i. 4, c. 30, s. 2; before this 
statute, where tiie demolition nnd injury 
was part of the same riotous transaction, 
the plaintiff was entitled to recover in 
respect of such contemporaneous damage. 
Oreasley \. Higginbotham, 1 Eust, 036. 
Hyde v. Cogan , Doug. 099. WU mot v. 
Horton, ib. 701, n. Secus, in the case of 
a distinct substantive offence. Beckndth 
v. Wood, 1 B. Sc A. 487, where arms were 
stolen from a gunmakor’s shop; and see 
Smith v. Bolton , Holt’s C. 201 ; and in 
this respect the law' seems to remain as it 
was. 

(y) Pritchett v. Waldron $ another , 
5 T. R. 1 4. Parties jointly interested may 
join. Winterstohc Hundred *s case, Dyer, 
370. One of two lessees may recover, ac- 
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3dly. The sum requisite to restore the premises to the state in which 
they were before is the proper quantum of damages (z). 

4thly. The plaintiff must prove by the production of the writ, or other- 
wise (a), that the action was commenced within three months after the 
offence committed ( b ). ^ 

By sec, 5, no inhabitant shall by reason of any interest arising from such 
inhabitancy be exempted or precluded from giving evidence. 

HUSBAND AND WIFE, 

I. Evidence in actions by the husband* and wife, or one of them, p. 534. 

II. In actions against the husband and wife, fyc. p. 538. 

III. Indictments against them, p. 548. 

IV. Competency, p, 549. 

I. Joint action by the husband and wife . — In general, when the husband 
and wife join, the interest of the wife must be alleged in the declaration (r ) ; 
and consequently, if she has been improperly joined, the defect appears 
upon the record, and is not matter of proof in defence upon the trial. 

It is unnecessary, unless the defendant deny the marriage by a plea in 
abatement, to give any evidence of the marriage (d) ; it is sufficient to 


cording to his share. Lowe v. Hroxtowc , 
3 H. 6c Ad. 558. As to the cast* of a church, 
chapel or corporation property, see sec. 1 1 . 
A reversioner inav sue. Pelleio v. Ink . of 
Won ford , i) B. &(!. 134. 

(c) J)uhe of Newcastle v. Hundred of 
Hroxtowc, 4 *B. & Ad. 273. 

(«) SeeTiMK. Thu commencement of the 
action would now appear oil the record. 

(h) See the st. sec. 3. According to tlie 
decisions under tiie stat. 27 Eli/., c.13, s. 9, 
the day of committing the offence is to he 
iucludcd. It was held under that statute, 
that if a robbery bo committed on .the l\th 
of October, the action must at the latest 
be commenced on the Hth of October next. 
Harris v. Hundred of Go wtra /, Hob. 139; 
2 Roll. Ab. 520; lBrownl. 150; Doug. 
405. And see Price v. Hundred of Chew- 
ton, 1 lMVnw. 437. But now see Pet tew 
v. Wovford, 9 1L & 0. 134, and tit. Ti MX. 
(c) 2 Bl. Hop. 123(5. Com. Dig. Pleadtrr , 

2 A. 1. She must join in respect of ull 
causes of action which are complete before 
the marriage (3 Lev. 403 ; Co. Lit. 351 ; 
7 T, It. 349; Conn Dig. Huron and 
Feme, V.) ; so in real actions, and actions 
of waste (1 Bulst. 21 ; 7 lien. 4, 15, a.; 

3 Hen. C, 53); or personal injury to the 
wife, by slander or battery, during cover- 
ture (Yel. 89 ; 1 Brownl. 205 ; 2 Cro. 501. 
638 ; Corn. Dig. Huron and Feme, V.) She 
may join wherever there was an inception 
of the cause of action in her before cover- 
ture, although it become complete after- 
wards (2 Sound. 47, g. ; Salk. 114; 2 Lev. 
107 ; Cm. Kliz. 459 ; Com. Dig. Huron and 
FentCyX .) ; yet in detinue, except for the 
charters of the wife’s inheritance, it is said 
that the husband must sue alone (B. N. P. 
50 ; 1 Salk. 114; Bac. Ab. tit. Detinue, A. 
But see 11. tern. Hardw. 120); or where 


she is the meritorious cause of action ; as, 
where a bond or promissory note is made 
payable to her ( Philliskirh v. Pluckwclt , 
2 M. & S. 393. Day v. Pnsyrare, cited 
A Jbid. from Mr. Ford’s note, 3 Lev. 403 ; 
*2 Mod. 217; 8ulk. 114; 4 Mod. 150; Peat 
v. Taylor , Cro. Eliz. Cl). Iii an notion 
for use and occupation, the wife may join 
with her joint-tenant and her husband. 
1\ C. B. li. Smith v. — -, Mich, 2 G. 4. 
Or where an express promise is made to 
pay money to her for her service, as by the 
cure of a wound ( Hrashford v. Hucktng- 
ham, Cro. Jac. 77. 205. Rose v. Howler , 
1 II. B. 10(5. Waller v. Baker, 2 Wils. 
414); or the liuslmiid alone may sue. So 
the husband may sue alone on a covenant 
to husband and wife in respect of the wife’s 
land. Arnold v. Rental t , 1 B. 6c B. 443. 
See Heaver v. Lane , 2 Mod. 217. So 
where she was joint plaintiff in a former 
action, and a cognovit was given. Wills 
v. Nurse, 1 Ad. & Ell. 05. "Whore the 
action would pot survive to the wife, she 
must not be joined (Com. Dig. Huron and 
Feme, W.) ; as, whore words not action- 
able are spoken of the wife, and occasion 
special damage to the husbaud. 1 Salk. 
20(5; 1 Lev. 140; 1 Sid. 240. The husband 
and wife cannot sue as partners in this 
country, although they are foreigners, and 
may be partners by the law of their own 
country, where they resided when the cause 
of action, a balance of account, was con- 
tracted. Cosio others v. De Hern ales, 
1 Ry. & M. 102. A note given to the wife 
dam sola, for money lent and not reduced 
into possession by the husband, does not 
survive to him. Galcrs v. Aladerley, 0 
M. & W. 423. 

(d) Dickenson §* l r x. v. Davis , 1 Str. 
480 ; B. N. P. 20 ; Cro. Jac. 655. 
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identify the parties; the defendant cannot impeach the marriage by evi- 
dence under the general issue. 

Where the action is brought in respect of an injury done to the wife* as 
by slander or imprisonment, and consequential damages to the husband 
are also laid, for which he ought to have%ued alone, no evidence ought to 
be given of such special dayiage, and the defect will be aided by u special 
verdict, confining the damages to the detriment to the wife(c). As if the 
declaration allege a battery of both^), or a buttery of the wife, uml the 
taking the goods of the husband (#), or the imprisonment of the wife, per 
quod the affairs of the husband remained undone (A). 

By the husband alone . — If the husband alone bring an action where his 
wife ought to have joined, as in debt on a bond, or for a chose in action, duo 
to the wife before coverture (i), or for a personal wrong done to the wife, 
either before or during coverture, as by slander or battery of the wife, 
where Hie action is not founded on special and consequential damage to 
the husband (A) the declaration will bo bad ; but the objection usually 
appears on the record, and does not arise upon the evidence (4). 

Where the husband sues in respect of special damage to himself, in con- 
sequence of u personal injury to the wife, or lays the assault, upon the wife, 
or other personal injury to her, in aggravation, he is entitled to recover in 
respect of the damage to himself only, and not for the injury to the wife; 
for the action for the latter damage would survive to the wifc(?/t); but he 


(e) 2 Mod . 06 ; 2 Lev. 101 ; 1 Lev. 3 ; 
Com. Dig. Pleader, C. 87. In Bussell v. 
Come (1 Salk. Ill)), where, in an action" 
by the husband and wife for the imprison- 
ment of the wife, the declaration alleged, 
per quod , the ufi'uirs of the husband re- 
mained undone, it was held, according to 
the report in $ulkcld, that the 'per quod 
was well laid in aggravation ; hut in Str. 
1004, Lee, C. J. said that lie hud seen u 
manuscript note of the case in Salkchl, 
and that Holt., C. J. said that he would not 
Intend that the Judge suffered the hushuiul 
to give the special damage in evidence. 
In Todd v. Bedford (11 Mod. 2(54), which 
was an action by the husband and wife for 
an assault on the wife, per quod the hus- 
band expended money in her cure, and 
entire duiuugcs were given, it seems to 
have been held that the verdict might be 
supported. It seems, however, to he clear 
in principle, that where a special damage 
results to the husband from an injury to the 
wife, for which an appropriate action lies 
for the husband, he cannot recover jointly 
with the wife. See Uix v .Brooks, Str. GO. 
In trespass on the lauds of the wife, they 
may recover in respect of the grass cut 
and carried away. Cro. Eliz. 00. Willy 
v. Hawksmore , cited in Weller v. j Baker, 
2 Wils. 424. In case by husband and wife 
for slander of the latter, held that special 
damage for loss of the wife’s service could 
not be recovered, which would accrue to 
the husband alone. Dengate v. Gardiner , 
4M.&W. 6. 

(/) 2 Mod. 60. Com. Dig. Pleader , C. 
87. Per Powell, J., Todd v. Bedford , 1 1 
Mod. 264. If husband and wife join for 
the battery of both, it is wrong; but it may 


ho helped by u verdict separating the 
damages, and judgment may he given for 
the damages to the wife, and the writ 
will abide for the residue. B. N.P. 21; 
1) Kdw. 4, M ; Cro. Juc. 055. 

(y) Com. Dig. Pleader , C. 87. Dub. 
1 Lev. 3, if the defendant be found not 
guilty us to the goods. 

(/<) Str. 1034. Bussell v. Conte, 1 Salk. 
113. Netvman v. Smith, Salk. 0 12, j Uix 
v. Jiroohcs , Str. 00. But see Todd. v. Bed- 
ford, 11 Mod. 204 ; supra , note (e). 

(i) 1 Hoi. 347. Milner v. M lines, 3 T. U. 
027 ; 1 Sid. 25. 

(A) Yel. 83; 1 Brown!. 205; 1 Roll. 
300; Cro. Car. 00; Com. Dig. Baron and 
Feme, V. 

(/) See the different cases, Com. Dig. 
Baron and. Feme, T. W. X. It. seerns to he 
an invariable rule, that the wife must be 
joined in respect of all causes of uctiou 
which arc complete in the wife before 
coverture, and wliiehofcnur.se will survhc 
to her; but there are several instances in 
which a cause of action accrues during 
marriage, and which would survive to the 
wife, and where the husband may sue 
alone, as in the case of a bond or pro- 
missory note given the wife during cover- 
ture. Supra , 534. Iluwell v. Main , 3 
Lev. 403. See also S a villa v. Sweeney, 
4 B. & Ad. 51 4. W ords tire spoken of the 
wife in a separate business, per quod , &c. 
the wife must not be joined. 

(m) IJix v. Brooks , Str. 60, where the 
plaintiff declared for breaking and entering 
his house, aud assaulting his wife ; and the 
Court, on motion in arrest of Judgment, 
said that the plaintiff might join that in 
his declaration to aggravate damages for 
M M 4 
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may allege and prove that in aggravation, in respect of which he cannot 
maintain another and more appropriate action. Thus, in trespass, for 
breaking and entering his house, he may allege the assaulting and menacing 
his wife, servants, and children, in aggravation (w), in order to show the enor- 
mity of the trespass (0). So, it seems, although the contrary has been held (p), 
he may, in an action of trespass for breaking and entering his house, give 
in evidence loss of service, or other consequential damage which has accrued 
from a trespass on his wife or daughter ( q ). * 

In an action by the husbapd alone, in respect of consequential damage 
from a trespass against the wife, it is inoumbent on the plaintiff to give 
primd facie evidence of marriage, and that the defendant may negative the 
fact of marriage by a plea in bar or by evidence under the general issue. 

The husband may maintain an action in his own name for the service or 
labour of his wife ( r ) ; and if he bring such an action in respect of earnings 
during cohabitation, it is no answer to show that she was previously %aarried 
to another who is still living, for she may be considered as servant to the 
plaintiff (s). In such an action, it seems that an admission by the wife, such 
as a receipt given by her, is not evidence (t), unless, perhaps, there be some 
evidence to show that the htfsband had constituted her his agent for that 
purpose ( u ). 

In an action by the husband for harbouring his wife, per quod , &c., the 
defendant may, under the general issue, show that he did not wrongfully 
detain her, by showing violent conduct on part of husband during derange- 
ment from habits of intoxication (#). 

Action by the wife . — The wife cannot sue without the husband (y), but if 


which he could not singly recover, and for 
which the party injured might have a se- 
parate action ; us in the common case of 
beating a servant, per quod servitium ami- 
sit . In Newman v. Smith (Salk. (342), it 
was held that the plaintiff might allege 
the beating of his daughter (in an action 
of trespass, q . c.J\) in aggravation of da- 
mages, although the loss of service could 
not he given in evidence, because for that 
he had an appropriate action ; and that he 
might in such an action recover also for a 
personal iiyury to himself. But see Ben- 
nett v. Atcoti , 2 T. R. 100, 

(n) Newman v. Smith , Salk 042. Dix 
v. Broohs , Str. 00. 

(o) Ibid. 

(p) Ibid. 

(<y) Bennett v. Alcott, 2 T. R. 100. 

(r) Salk. 114; Ii. N. P. 136; Cro. Jac. 
77. For the promise in law is made to 
him ; but on an express promise to the wife 
they may join. Ibid. 

(s) Per Parker, C. J., Str. 80. 

(0 Per Lee, C. J., B. N. P, 136. 

(u) Supra , tit. Agent. 

(a-) Per Alderson, B., Braithtmite v. 
Jackson, Lane. Lent Assizes, 1835. The 
pleas were, 1, not guilty ; 2, that the bus- 
band conducted himseit with cruelty and 
violent threats, which produced reasonable 
fear, in consequence of which Rhe left the 
house. Per Alderson, if the defendant 


knew that the detention w r as against the 
plaintiff’s will, then the question is, did 
the defendant act on the bond fide belief 
that, the husband misconducted himself; if 
so, the jury should find for the defendant 
under the general issue. 

(y) Marshal v. Button , 8 T. R. 545 ; 
although she lives separately from her 
husband, and has a separate maintenance 
secured by deed. Neither can she be sued 
alone. Ibid. A feme sole trader, by the 
custom of London, may be sued, but the 
husband must he joined for conformity, al- 
though execution may be joined against 
lier alone. See Beard v. Webb ,'2 B. k P. 
98. Langham v. Betcett , Cro. Cur. 08. 
A married woman being administratrix, 
received a sum of money in that charac- 
ter, and lent the same to her husband, and 
took in return for it the joint and several 
promissory note of her husband and two 
other persons, payable to her, with lawful 
interest; held, that although she could 
not have maintained any action on the 
note during the lifetime of her husband, 
yet he having died and it having been 
given for a good consideration, it was a 
chose in action, and survived to the wife, 
and she might maintain an action upon it 
against either of the other parties to it, at 
any time within six years of the death. of 
her husband, and recover interest from the 
date of the note Biehards v. Bichard 
2 B. k Ad. 447. 
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she alone bring an action, where she has a right of’ action, the defendant Action by 
cannot take advantage of her coverture by evidence under the general issu6 ; the 
it is a personal disability, and must, according to the general rule(ar), be alone ’ 
pleaded in abatement (a), although the husband may reverse the judgment 
by writ of error ( b ). But if the wife alone bring an action where she has 
no legal cause of action, it will be a ground of nonsuit at the triul (e). But 
mere declarations by her that she was married when the cause of action 
accrued, without proof ofiiaither an actual marriage or cohabitation, arc not 
sufficient ( d ). If, however, upon the trial, evidence be given of coverture, 
which would, being unanswered, show that the wife herself had no cause of 
action, she may rebut that evidence by proof of the husband's civil death, 
by exile and abjuration of the realm (<?), or transportation for felony for a 
term of years. 

Where a married woman brought an action for goods sold and delivered, 
and the defendant proved the plaintiff’s coverture/ and the plaintiff then 
gave in evidence the record of the husband’s conviction for felony, and 
sentence of transportation for seven years, which term was then expired, it 
was held at Nisi Prius that this was evidence of the husband's abjuration 
of the realm ; and that, if in fact he had ref used, the onus of proving the 
contrary lying on the defendant, the right of action remained (f). 

After a solemn admission by a woman that she is married to a man, and 


(r) 3 T. R. G31. 

(a) Covert arc in a woman, whether 
plaintiff or defendant, must be pleaded in 
abatement (Coin. Dig. tit. PI entire , ‘2 A.l. 
Mi hies v. Mi hi vs, 3 T. It. 8*27.) See 
Wvstbroohe v. Strutril/e (Str. 79), where, 
in an action for an assault, the defendant 
proved his marriage with the plaintiff, and 
she proved in answer her previous mar- 
riage to one Westbrooke, who was living 
at the time of the second inurriage ; it was 
insisted that she ought not to give felony 
in evidence to support her action ; but Ld. 
King admitted it. See Ik N. P. 20. 

(b) 2 111. It. 1236. If she marry during 
the suit, the coverture must be pleaded by 
plea puis darrein continuance, Bac. Ab. 
Abatement , C. Morgan v. Painter, 6 T. 
It. 205. 

(c) Caddell v. Shaic , 4 T. R. 361 ; 
where a widow, a feme sole trailer in Lon- 
don, brought an action in the Court of K. 
B. for goods sold and delivered by her 
whilst she was covert. Mere evidence of 
an acknowledgment that she was covert 
lias been said to be insufficient. Wilson 
v, Mitchell, 3 Camp. 393. 

(i d ) Wilson v. Mitchell , 3 Camp. 393. 

(e) Belhnap*s Case , 2 Hen. 4. 7, a. 
1 Hen. 4. l,a; where the husband was 
banished to Gascony, there to remain till 
he attained the King's favour ( Co. Litt. 
132, b. 133, a. ; Mod. 851; Com. Dig. 
Abatement , E. 6) ; and where the husband 
ought to join, and the coverture is pleaded 
in abatement, this is a good replication. 
■In Marsh v. Hutchinson (2 Bos. & Pul. 
231), Ld. Eldon observed, “ The husband 


being civilly dead, the wife was entitled to 
dower of his land in the same manner ns if 
lie were actually dead ; so she became en- 
titled to the enjoyment ami profits of her 
own land, though, ‘if he had not been 
civilly dead, lie would have been seised of 
the lands in her right; and indeed sho 
might have sued for an assault iisdier own 
name, mid might have been made a de- 
fendant without her husband in all cases in 
which the husband must otherwise have 
joined." 

( f ) Carroll v. Blencow, 4 Esp. C. 27. 
But see Lord Eldon’s observations in 
Marsh v. Hutchinson , 2 B. & P. 233. In 
Sparrow v. Carruthers (cited in Corbett 
v. Poehiitz , 1 T. R. 7, and 2 Bl. It. 297), 
the action was on a note given by a woman 
who kept a puhlic-lionse, for malt sup- 
plied to the public-house; plea the general 
issue; the defence was coverture ; the re- 
plication in evidence was, that the husband 
lmd been transported, and the time not yet 
expired ; and Yates, J., thought that the 
Court must consider the t ran sportu thin as 
suspending her disability. Sec Lord El- 
don’s observations on this case, 2 B. & P. 
233 ; where he says, “ A difficulty of equal 
importance occurs where n wife has con- 
tracted debts after the period of her hus- 
band’s transportation has elapsed, but be- 
fore his actual return to this country. As 
far as his (Mr. J. Yates’s) opinion can be 
collected, he seems to have treated it as a 
material circumstance in evidence, that 
the time of the transportation was not 
out." 
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that the goods in his possession are his goods by the marriage, she will be 
precluded afterwards, as against creditors, from denying the marriage (g). 

In an action by a trustee for the wife, it is usually necessary to prove his 
interest in the chattel or other property in respect of which he sues, by 
means of the settlement deed (A). 

Where, in trespass for seizing under a distress against the husband, it ap- 
peared that on the marriage the wife's stock in trade and other articles 
belonging to her in and about her said business ^ere assigned to trustees, 
and she being lame, the jury had found that a horse and gig, which before 
and after the marriage she had always used \n going about to her customers, 
was kept for the purpose of the trade, and not for pleasure, and there being 
no other property to satisfy the words “and other articles," the Court dis- 
charged a rule for entering a nonsuit (t). 

II. — Actions against husband and wife . — In an action against husband and 
wife it is sufficient to prove the marriage de facto, by evidence of cohabita- 
tion, acknowledgment, and reputation ; for a man who has allowed a woman 
to pass in the world ns his wife, shall not afterwards be permitted to say that 
she is not so (A). And they cannot prove in defence that they were not 
legally married (I). * 

But in an action against the husband and wife, in respect of the contract 
of the wife previous to the marriage {m), the husband may prove under the 
general issue that she was, at the time of theiupposed contract, the wife o^ 
another man (w). 

Against the husband alone (0). — Although the wife cannot bind the husband 


(g) Mace v. Cadett , Cowp. 323. 

(h) Harwood v. Hepper, 3 Taunt. 421. 
Liddtow v. Wilrnot, 2 Starkic's C. 86. 
Upon the trial of an indictment against the 
husband |br cruelty to the wife, an agree- 
ment of compromise was entered into be- 
tween the husband and the brother and 
futlier of the wife (the prosecutors), for se- 
paration and maintenance, with covenants 
on the part of the latter to indemnify the 
husband, and a nominal fine was imposed 
In consequence : the Court, on demurrer to 
a bill for specific performance, held that 
such a stipulation could he enforced; a 
compromise of u misdemeanor being by 
the policy of the law permitted, though 
not of a felony, and overruled the demur- 
rer. El worthy v. Bird , 2 Sint. <fc St. 372. 
It is not, however, a general rule that tho 
law allows of compromises in cases of mis- 
demeanor. Su p ra, 248. 

(i) Bean v. Brown , 5 B. & C. 330. 
Trover for goods secured to the wife be- 
fore marriage to enable her to carry on 
separate business, against the assignees of 
the bankrupt husband. The goods are not 
liable for the husband's debts, unless he 
intermeddle in the business, and that is a 
question of fact for the jury. Jarman v. 
Woollotoji, 3 T. R. 618. If the wife treat 
the goods which she has as executrix as 
the goods of her husband, they are liable to 
be taken in execution for his debt. Quick 
et Ux. v. Staines , 1 B. & P. 203. 

(ft) Norwood v. Stevenson , Andr. 137. 
Peake's Ev. 351. 


(0 Or even plead in bar nc unques un- 
couple ; for the legality of the marriage is 
not triable in personal actions, because a 
husband de facto is liable to his wife’s 
debts. Norwood v. Stevenson, Amir. 237. 

(m) The ground of the husband's liabi- 
lity in respect of the contracts of the wife 
before marringe, and of her acts both be- 
fore and after marriage, is this, that the 
law having conveyed to him all marital 
rights in respect of the wife’s property, 
lie ought also to be liable to the burthen 
of chums upon that property. And con- 
versely, as he is liable to the burthen, he 
is also entitled to the consideration, and 
til ere fore a secret settlement by the wife 
before marriage is a fraud on his marital 
rights, and cannot be supported. See 
Goddard v. Snow , 1 Russ. 485, which 
questions the dicta in Strathmore v. 
Bowes , 2 Cox, 28 ; 1 Vcs. J. 28. 

(n) Cowley v. Robert son and his Wife , 
3 Camp. 438. Action for goods sold to 
defendant's wife, at his request ; a plea 
that she was not the wife of the defendant 
was held to be bad on demurrer, as being 
immaterial, and amounting to the general 
issue. Sinclair v. Hervey , 2 Cb. C. T. M. 
642. 

( 0 ) The husband and wife must be sued 
jointly in respect of the debt or contract 
of the wife before marriage, although the 
husband state an account, and expressly 
promises to pay the debt (MUchinson v. 
llewson , 7 T. R. 348. Alleyn, 72.) The 
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by any act or contract of her own, yet he may be affected by them a^er proof 
that he gave her authority to act as his agent ( p ) ; or by evidence, from 
which a previous authority by him, or his subsequent assent, can be implied. 

Where the wife, without any authority from the husband, contracted with 
a servant by deed, it was held, thut the servant, after the services were per- 
formed, might maintain an action of assumpsit against the husband according 
to the terms of the deed ( q ). And if the husband, although not liable in 
point of law, promise to jmy the debt of the wife, he will be bound by it, 
although it was made under a mistake of the law (r). 

Where the husband covenanted in a deed of separation (reciting liis agree- 
ment to allow her £.1(X) out of his salary, as, &c.) to pay the same during 
her life, held, that the covenant was controlled by the recital, and that upon 
his dismissal from the office not by any act of his own, he was not liable to 
the covenant ( s ). 

Where the action is brought in respect of goods supplied to the wife: 1st. 
They either cohabit, or 2dly, live apart ; and if they live apart, they do so 
either by mutual consent, or by the default of one without the consent of 
the other, or by act of law. A presumption arises from cohabitation , that 
the wife lias authority fro^pi the husband to purchase such articles ns nre 
necessary for herself and the family ( t ), unless the contrary appear, and that, 
having been supplied to her, they came to his use (w). 

# A husband, however, is liaise only for debts contracted by his wife, on tho 
assumption that she acts as his agent ; if lie supplies her with necessaries, she 
is not to be deemed his agent beyond that, unless he sees her wear articles 
purchased by her without disapprobation. Where it was proved that lie fur- 
nished her with nil necessary apparel, and was ignorant of her dealing with 
the plaintiff, it was held that he was not liable (.r). 

The presumption, which is one of fact for the jury, is liable to lie rebutted 
by evidence negativing the husband's assent to the contract; as by proof of 
express notice to the plaintiff, or to bis servant, thut the husband would not 
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husband may he sued alone for rent due 
during the coverture, on a lease which the 
wife lms as executrix. Com. Dig. .Baron 
and Feme, V. ; Thom.^En. 117. 

( 7 ?) Supra y tit. An ext. 

(q) White v. Cuyler , 0 T. It. 170. 

(r) HornhuchJe v. Hornhury , 2 Star- 
kie’s C. 177, cor. Lord Ellenborough, C. J. 
Harrison v. Hall, 1 Mo. 6 c It. 1 80 . 

(s) Hesse v. Albert , 8 M. & Ity. 40(1. 

(f) Bar. Ab. Baron and J Feme, II. ; 2 Str. 

1122; and per Holt, JZtherington v. Par- 
rott, Salk. 118. Longfoot v. Tiler, 1 Salk. 
113. Where the wife of the defendant 
took her niece to the plaintiff's school, 
and there was slight evidence of her 
agency in ordinary household expenses, 
which was objected to as inadmissible, 
the Court considering it some, although 
slight, evidence to go to the jury, refused 
to disturb the verdict. APGeorge v. JSgan , 
5 Bing. N. C. 190. 

(u) Where the wife took up goods, but 
pawned them before they had been made 
lio clothes, it was held that the husband 
was not liable, for they never came to his 


use (Ssillc. 118, pi. 10 ) ; but it would have 
been otherwise if they had been lirst made 
up and worn, and then pawned. Ibid. So 
if the wife pawn her clot lies, and after- 
wards borrow monoy to redeem them, tho 
husband is not liable. 2 Show. 288. And 
where the wife living with the husbund 
carries on trade, his authority is, it seems, 
to be presumed. Where the wife car- 
ries on business on her own account, dur- 
ing the imprisonment of the husband, and 
after his return to live with her articles 
were furnished in the business with his 
knowledge ; it was held that he was liable 
for them, though the invoices and receipts 
were in the name of the wife, and though 
she was rated, and paid the house and pav- 
ing rates. The learned Judge left it to the 
jury to say, whether the wife was not the 
agent of the husband, and advised them to 
find for the plaintiff; and the Court after- 
wards held that the direction was right. 
Petty v. Anderson , 3 Bing. 170. 

(x) Seaton v. Benedict , 5 Bing. 31 ; 
and the jury having found a verdict for 
the plaintiff, damages 10 a, the Judge cer- 
tified to deprive him of costs. Ib. 187. 
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be responsible (y). Proof by the plaintiff that the articles were consumed 
in the defendant’s family is but presumptive evidence of his assent, and a 
special verdict for the plaintiff, which does not find the assent of the defen- 
dant, is insufficient ( 2 ). It is a defence for the husband to show that the 
credit was given not to himself but to the wife, although they lived together, 
and although the husband saw the wife in possession of the clothes for the 
value of which the action is brought (a). As where the plaintiff, without 
the privity of the husband, supplied the wife of an apothecary in a small 
town with dress to the amount of ‘200/., after the father of the wife had paid 
a similar bill, and had admonished the plaintiff not to supply her with other 
goods without the knowledge of the husband ( b ). If the husband rely on 
notice to the plaintiff not to trust the wife during cohabitation, he must, it 
seems, prove ex])ress notice ; it is insufficient to prove a general notice in the 
Gazette or other newspaper (c), without further showing that the plaintiff 
read the paper. 

Where the husband and wife do not cohabit, the liability of the liusbaml 
is much varied by circumstances. If he go abroad, or simply live apart from 
his wife, his implied liability seems to remain as it was before (d). 

If the husband turn away the wife, lie sends credit with her for reasonable 
expenses (e), or, in other words, he lies under a legal obligation to pay the 
debts which she necessarily incurs; and therefore he cannot, in such a case, 
discharge liinself either by a general or partidilar notice not to trust her. 

The case of Bolton v. Prentice affords a strong illustration of the distinc- 
tion. The defendant there, had, during the cohabitation, given to the plain- 
tiff (a milliner) express notice not to trust the wife; twelve months after- 
wards the defendant turned his wife out of doors, and she was furnished by 
the plaintiff with apparel suitable to her degree ; and the Court, on a motion 
by the defendant for a new trial, denied it, saying, that when a mail turned 


(?/) 1L N. P . 134,135; Str. 113; Salk. 
118. Ozard v. Uarnford , cor. Lord 
Mansfield, Midd. Sitt. after Mich. T., Sel. 
N. P. 200, 7 tli cd. ; and per Lord Eldon, 
in Rawlins v. Vandyke, 3 Ksp. C. ‘250. 

(z) B. N. P. 130, ' The case is there as- 
similated (B. N. P. 134) to that of credit 
given to a servant ; hut a servant has no 
authority till the muster has recognized 
him as agent by his mode of dealing; a 
wife, on the other hand, derives her credit 
from the very nathre of the relation, ac- 
companied by cohabitation. 

(a) Metcalf v. Shaw , 3 Camp. *22. 
Bentley v. Grijfin, 5 Taunt. 350. In the 
former case Lord Ellenborough nonsuited 
the plaintiff ; in the latter it was left as a 
question of fact for the jury to say to 
whom the credit had been given. See Leg- 
gatt v. Reid, 1 Car. 10. 

(5) Metcalf v. Shaw, 3 Camp. 2*2. 

(c) Bac. Ab. Baron and Feme , H. 
Harris v. Morris, 4 Ksp. C. 40. 

{ d ) Where the husband and wife live 
apart, the person who gives credit to the 
wife stands in her place, inasmuch as the 
husband is bound to maintain her, and 
the Spiritual Court, or a Court of Equity, 
will compel him to allow her an adequate 


alimony ; but if she elope from her hus- 
band, or live in adultery, or if upon sepa- 
ration the husband agree to make her a 
sutticient allowance, and pay it, he is not 
liable ; in the former case she forfeits her 
title to alimony, in .the latter 1ms no 
further demands on her husband. Ozard. 
v. Uarnford , cor. Lord Mansfield, Midd. 
Sitt. after Mich. 20 G. 3, Sehv. i\. P. 
201 . 

(c) B, N. P. 13t5. Where a party, after 
cohabiting with the woman as his wife, 
went abroad and died, held, that in the 
absence of any contract, all that could be 
implied was, that he gave her an implied 
authority to bind him as a wife might 
have done ; but that her contract could 
not bind his estate, if made after his death. 
Blades v. Free, 0 B. & C. 107 ; 4 M. 5c 
Ry. 282. Where the plaintiff* has supplied 
goods to a feme covert in the absence of 
the husband abroad, it lies upon him to 
show that the wife was in such a state as 
to render the supply necessary; and al- 
though a subsequent promise may render 
the husband liable, it is for the jury to say 
if such promise has been in fact m&dfL 
Bird v. Jones , 3 M. Sc Ry. 1 21. * 
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•way his wife he gave her general credit, and the prohibition was gone and 
superseded (f ). 

If the husband by ill usage and harsh treatment compel the wife to‘leave 
him, the case is the same as if he had actually turned her out of doors (g). 

And it is not necessary that the wife should have suffered actual violence 
before she leave the house ; it is enough that she had reasonable ground 
for apprehension (A), or that the husband, by the indecency of his conduct, 
precluded her from living with him. 

Where tMtey part by consent, and no allowance is made by the husband, 
the legal obligation on the husband to provide her with necessaries still 
remains. If in such case an allowance be made, it is to be presumed that 
she is trusted on her own credit, provided the fact be known that such 
allowance is made (i). And then it is not incumbent on the husband to 
prove personal notice to the plaintiff ; it is sufficient if the fact 1ms been 
notified where the parties lived (j). This it seems furnishes a reasonable 
presumption that the plaintiff cither did know tlie fact, or that he might 
have known it had he made proper inquiries (A). 
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(/) B. N. P. 135. Where the husband 
having struck his wife and turned her out of 
doors, she had subsequently obtained a di- 
vorce a mensA et thorn , and alimony had 
been decreed, but which had not bfen duly 
paid, it was held that neither a deed of 
separation nor decree for alimony would 
discharge the husband from his liability. 
Hunt v. J)c Blaquiere, 5 Bing. 5!K). And 
be is liable for necessaries supplied during 
a suit for alimony, although a decree is 
afterwards obtained for alimony previous 
to the time when such necessaries were 
supplied. Keegan v. Smith , 3 B. 5c C. 
375. 

{<]) Per Lord Kenyon, Hodges v. Hodges , 
1 lisp. C. 441. * 

(A) Liddlow v. Wilmot, 2 Stark ie’s C. 
80 ; Houliston v. Smith , 3 Bing. 127. In 
Harwood v. Hepper , 3 Taunt. 421, Sir J. 
Mansfield is rcportecLgto have said, that 
nothing short of actual terror and violence 
Will support this action ; and Lawrence, J. 
is stated to have said, that the circum- 
stance of a prostitute being placed at the 
husband's table was not sufficient to jus- 
tify the wife’s departure, so long as she 
could obtain support in the bouse. It is 
but justice to the memories of those learned 
J udges to doubt whether they ever sanc- 
tioned such a doctrine — a doctrine which 
was justly reprobated by the Court in the 
case of Houliston v. Smith, 3 Bing. 127. 
In that cose Gaselce, J. said, “ I have 
always considered the law on this subject 
to be as laid down by Lord Kenyon, that 
if a man renders his house unfit for a 
modest woman to continue in it, she is 
authorized in going away.” 

(/) If a husband, during temporary ab- 
sences, supplies the wife with an allow- 
ance for necessaries, the tradesman who 
Jpnows this, but credits the wife with 
goods, cannot recover. Holt v. Brien , 4 
B’, & A. 252. It is not necessary that the 


allowance should be secured by deed. 
Holt v. Brien , 4 B. & A. 252. 

(j) Todd v. Stokes, 1 Lord Haym. 444. 

8 Will. 3, by Lord Hale, B. N. P. 135. 
The husband lived at Winchester, and on 
separation by consent, articled to allow tho 
wife 20/. per annum, and she, five year#* 
afterwards, contracted the debt with tho 
laintiff, an apothecary in London ; the 
usbnml, it was held, was not liable. 

(h) It has been said (U. N. P. 135; and 
by Holt, C. J. in Todd v. Stake* r, 1 Ld. 
ltay. 444), that if the debt be contracted 
by the wife at a distance from the hus- 
band’s residence, and so soon after tho 
separation that it could not be known at 
the place where the debt was incurred, the 
husband will still be liable. The principle 
on which the necessity for such notice rests 
is not very evident. If the liability of tho 
husband for goods supplied to the wife 
during separation, rested upon a mere 
legal obligation , independently of any as- 
sent or notice of dissent, on the part of tho 
husband (supra, fij), infra , 544), even ex- 
press notice would not obstruct tho lia- 
bility, which would depend wholly on the 
question whether the husband had or had 
uot supplied the wife with necessaries ; if, 
on the other hand, the liability depended 
on a presumed authority from the hus- 
band, and a contract by him, and it were 
necessary to prove a previous knowledge 
of the circumstance of an allowance on the 
part of the plaintiff, in order to rebut the 
presumption of such a contract, the rea- 
son would equally apply to cases of elope- 
ment and of adultery, where such a notice 
is unnecessary. See p. 545. Qv&re, there- / 
fore, whether, where the wife removes to 
a distance from the husband, who makes 
her a suitable allowance, it is not incum- 
bent on one who trusts her to make in- 
quiry as to her situation ; it U not in the 
power of the husband to give immediate 
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And it seems to be now settled that where the husband allows his wife a 
sufficient maintenance, it is immaterial whether the tradespeople had notice 
of sudh allowance or not ( l ). 

Where the wife leaves the house of her husband without his consent and 
against his will, no action is maintainable against the husband for necessaries 
supplied to her during such absence (m). In such case it seems to make no 
difference whether the husband makes an allowance under a settlement or 
otherwise, for the husband is guilty of no default in neglecting a duty the 
performance of which by another raises an implied promise to ref>ay. He is 
not liable in such case, although he has executed a deed, which is invalid, 
because it stipulates prospectively for the separation of the parties (n). If 
he has made a legal provision on separation for the maintenance of the wife, 
the remedy is against the fund, and the trustees must obtain payment from 
the husband (o). 

From what lias been said, it follows that the plaintiff, in an action against 
the husband for necessaries supplied to tlie wife, must prove the marriage, 
either by direct proof, or by fevidence of cohabitation and repute, or admis- 
sions by the husband ; and where they live separate, the plaintiff must 
prove the circumstances under which they parted (/>), either that they live 
so through the husband’s default, or with his consent^). Although they 
part by mutual consent, the husband lies under a legal obligation to support 
the wife, unless she lias forfeited her right to maintenance by inisconduct(r) ; 
^md consequently be is liable for necessaries supplied to her, unless he can 
show that be himself maintains her, or that she lias an adequate provision 
from some other source («). 


and effectual notice of the allowance in 
every place to which the wife may remove 
immediately after separation, but every one 
who trusts iter may make previous inqui- 
ries. The affirmative has since been de- 
cided. See note (/). 

(0 In the case of Clifford v. Latov , 
1 M. & M. 101, it was held (by Lord Ten- 
terdeu), that the plaintiff could not recover, 
she having a sufficient separate mainte- 
nance, although not from the husband. 
And per Lord Tenterden, C. J., where a 
wife lives with her husband he limy g mo- 
rally he taken to he cognisant of her con- 
tracts; but where they arc living separate, 
it la for tlio party seeking to charge the 
husband to make out by proof that he is 
liable. The plaintiff in that case did not 
know tlio party to be a married woman. 
And see MaimvaHng v. Las lie 1 M . & 
M. 18. His lordship added, if a shop- 
keeper will sell goods to every one who 
comes into his shop, without inquiriug 
into their circumstances, he takes his 
chance of getting paid, and it lies on 
him to make out by full proof his claim 
agaiust any other person. And in Mizen 
y. Pick, 3 M. & W. 481, Alderson, B. 
iutimuted liis doubts whether Lord Eldon 
expressed himself to the extent of what 
is stated in Batclins v. Vandyke ; and 
in giving judgment says, “ I do not see 
how notice to the tradesmen can be ma- 
terial. The question in all these cases 


is one of authority. If a wife, living sepa- 
rate from her husband, is supplied by him 
with sufficient funds to support herself 
with everything proper for her mainte- 
nance and support, then she is not his 
agent to pledge his credit, and he is not 
liable.* 1 

(nt) Hindleg v. Marquis of West - 
meatb, 0 B. &C.200. 

(w) Ibid . 

(©) Ibid . 

(p) Maimcaring v. Leslie , 1 M. & M. 
18. 

(q) For if the plaintiff rely on an im- 
plied contract, he must show that circum- 
stances exist w'hich raise that implied con- 
tract ; supra 58. And as where they"live 
apart it may be without default on the 
part of the husband, this is a fact essential 
to his liability, and the onus of proof lies 
on the plaintiff. See Hindleg v. Marquis 
of Westmeath, 6 B. & C. 200. Contra , 
Coe v. King , 12 Mod. 372; where it was 
held that mere proof of prior cohabitation 
was primA facie sufficient evidence to 
charge the husband. In Longfoot v. Tiler f 
Salk. 160, Holt, C. J. Tuled that the hus- 
band was liable on the wife’s contract for 
tea, in which she dealt, on mere evidence 
of cohabitation. 

(r) Nurse v. Craig , 2 N. R. 152. 

Harris v. Morris , 4 Esp. C. 41. * 

(s) Vide infra , 545; and Liddlow V. 
Wilmot, 2 Starkie’s C. 86. 
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Whether the wife live with or apart from her husband, evidence is essen- Neceesa- 
tial to show that the goods supplied were necessary and convenient, according Tie9 » 
to the husband's degree and estate in life (tf) ; for it is not to be presumed 
that lie made the wife his agent (w) beyond that # extent where he cohabits 
with her, nor will the law impose a larger obligation upon him where they 
live apart. And regard is to be had to the &state of the husband, and not 
merely to his degree, for one of high degree may be a man of low estate (r). 

And in the ascertainment of what is suitable to his circumstances (which 
is usually a question of fact for the jury) (x), they are not to be guided 
by the fortune brought by the wife, but to regulate their verdict accord- 
ing to the real circumstances of the husband (y). Where the conduct of 
the husband renders it necessary that she should exhibit articles of the 
peace against him, his allowing a separate maintenance does not exempt 
him from liability to the costs of those articles (z). 

Where the husband was a common labourer, and after separation the wife 
worked for her livelihood, Lord llolt held that the money she earned should 
go to keep her (a). There seems to be no satisfactory reason why one who 
lias lent money to the wife (wlio 1ms been turned out of doors by her 
husband) in order to provide her with necessaries, should not he entitled to 
recover it from the husband, for it may happen that she may not be able to 
procure credit ( b ). 

( t ) B. N. P. 130. Manby v. Scott , 1 the amount of upwards of 100 /., part of 

Lev. 4, 5 ; 1 Sid. 100. In an action against which the wife herself had paid, and it 

tin: husband for supplies to the wife, living appeared that the wife brought a fortune 
separate, and only a payment of a sum into under 4,000/., that hIig received by virtue 
court pleaded, held, that the defendant of her marriage settlement the sum of 00/. ( 
thereby admitting the authority to con- annually, and that before the supply of the 
tract, it was a question only of amount, jewels by the plaintiff she had jewelry 

but that she could not pledge his credit suitable to her condition ; that they lived 

beyond what would be reasonable and ne- in a ready-furnished house, ut the rent of 

pessary fur her subsistence; the hill, 140/., 200/. a year, and there was no evidence tq 

being for horses and carriages let on hire show his privity, and that no application 

for ten months, and 73/. paid into court, was made to the husband for many months 

the jury found for the defendant. Emmett after, but that the plaintiff always called 

v. Norton , 8 C. &c P. 50G. when he knew the husband was from home; 

(«/) Where there is no express promise it was held that there was no question for 
on the part of the husbaud, and it cannot the jury ; the articles not being necessary, 

be inferred from his nets and conduct that the plaintiff was hound to prove cither an 

he authorized the wife to act, the question express or implied contract on the part of 

is whether the law will under the circum- the husbund, and that here the circum- 
stances raise an implied assumpsit ; thif stances did not raise an implied contract, 

the law will not do, unless the articles (y) Per Lord Eldon, C. J., JRvoers v. 

supplied be necessaries. See Montague Hutton , 3 Esp. C, 255. 

v. Hate diet, 3 B. & C. G31, and infra , (*) Turner v. Hookes, 2 P. &c I). 294; 

note (x). 10 Ad. & Ell. 47. Wlmre a husband is 

(r) Per Ld. Hale, in Manby v. Scott , indicted for assaulting his wife, one who 

Bac. Ab. Baron and Heme, H. advances money to the attorney for carry- 

(or) Bac. Ab. Baron and Feme, II. It ing on the prosecution, and without which 

has been held that a husband, who has he could not have gone on, cannot recover 

turned his wife out of doors, is liable for from the husband such money as supplied 

the costs of articles of the peace which for necessaries. Grindell v. Godnmn, 

are necessary for her safety (S1tepherd*\* 5 Ad. & Ell. 755. Otherwise ( temble ) ac- 

Mackoul, 3 Camp. 320). A tradesman who cording to the above case, where she 

sold lace and silver fringes for a petticoat exhibits articles of the peace against her 

and side-saddle, which amounted to 94/., husband, 

and all within four months, to the wife of (a) 1 Salk. 118. 

a seijeant at law, afterwards a Judge, reco- (b) See Harris v. Zee, 1 P. Wms. 482. 

vered against him. Skinn. 349. But in The husband gave his wife the foul dis- 

thc case of Montague v. Benedict , 3 B. & temper ; she ctpne up to town to be cured, 

C. 031, which was an action for jewels and borrowed money from A. to pay the 

supplied to the wife of a special pleader, to surgeon, and for necessaries ; the husband 
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. Where, however, the husband allows the wife to assume an appearance 
which he is unable to support, he is answerable for the consequences of the 
deception, and is liable to pay for articles supplied to the wife correspond- 
ing with that appearance, however inconsistent it may be with his circum- 
stances (c). And although where they do hot cohabit, the husband is liable 
for necessaries only according^ to his estate, yet if he, after separation, be 
privy to and sanction her appearance in a pretended, state of affluence in- 
consistent with his real circumstances, he would, it seems, be liable just as 
if the appearances had been real ( d ) ; and so he is if, knowing that his wife 
has ordered goods which are inconsistent* with his fortune, and having the 
power of returning or countermanding them, he does neither, for then he 
adopts her act ( e ). 

But although in general a husband is not liable where the wife through 
her own default lives apart from him, yet it is otherwise, in some instances, 
where the separation is by operation of law ; for in such case the wife has 
not the power to return. And therefore, if the wife be imprisoned for 
felony, the husband is liable for necessaries (f) ; but it is otherwise if she be 
kept in an improper place by the covin of the gaoler (g). So if the husband 
be imprisoned for any offence, it should seem that he would be liable as if 
he had deserted his wife, for the separation is a consequence of his own 
fault. Where they are separated a mensA et thoro by sentence of the Eccle- 
siastical Court, she is allowed alimony at the discretion of the Judge, except 
in case of adultery (A). 

A declaration for provisions supplied to the husband will be supported by 
evidence of provisions supplied to the wife at his request during his 
absence (i). 

The defendant may prove in answer that the wife eloped from him (A), or 
that since the separation she lias lived in a state of adultery, although she 
did not elope with the adulterer (Z). And in such cases, notice to the trades- 


having died, charging his land with debts, 
it was decreed that A . should stand in the 
place of those who had supplied the neces- 
saries. 

(c) Waithmnn v. Wakefield, 1 Camp. 
120. Atkins v. Cur wood, 7 C . & P, 700. 

(d) Ibid. 

(e) Ibid. 

( f ) Scott v. Manhy, I Sid. 118. 

(*/) Fowles v. Dineley, Str. 1122. 

(A) 1 Bl. Comm. 420. See 5 T. R. 079. 

( i ) B. N. P. 130, as decided in Foss v. 
Noel, 31 Goo. 2, C. B., on a case reserved. 
It is added, that it was also said that it 
would be wrong in the case of a third per- 
son ; but it seems that there is no differ- 
ence between the two cases, if the delivery 
be on the request of the defendant. But 
see Ramsdcn v. Ambrose , Str. 127 ; 
B. N. P. 136; Harris v. Collins , Ibid. 
1 Sid. 145»; Com. Dig. Action on the Case 
on Assumpsit. 

(k) B. N. P. 135. Morris v. Martin, 
Str. 047. Child v. Hardy man t 2 Str. 875. 
Todd v. Stokes , 1 Ld. Raym. 444. 12 Mod. 
344. 1 Salk. 116. Car v . King , 12 Mod. 
372. In the case of Manbyk\. Scott , 1 Lev. 
4, the tradesman trusted the wife after she 
had gone away, without her husbawV* con- 


sent, and after an express prohibition on his 
part ; and it was held that the husband 
was not liable (1 Lev. 4. 1 Sid. 109.) 

The Judges of the Court of K. B. were 
divided upon the question ; but in the Ex- 
chequer it was decided in favour of the 
husband, by eight Judges (one of whom 
was L. C. B. Hale) against three; hut 
fetkyns, J.one of the eight, differed from the* 
three on the ground of the special prohi- 
bition. Proof of prohibition by the husband 
will not alone be sufficient to dllcharge 
him. 

(Z) Mainwarhig v. Sands, Str. 700. 
Gorier v. Hancock, 6T.R.603. Although, 
when he turned her out of doors, there was 
no imputation upon her conduct (Ibid). 
But where, after the defendant’s wife had 
committed adultery, he left her in the house 
with two children bearing his name, and 
without making any provision for her, and 
she continued to live in a state of adultery, 
the Court of C. P. held that he was liable 
for necessaries, in the absence of proof that 
the plaintiff knew or ought to have known 
the circumstances. Norton v. Fazan,\ B. 
& P. 220. Where the husband is not civilly 
liable for necessaries to the wife, on account 
of her having quitted him and lived in 
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man of the fact of elopement, or of tlie adultery, is immaterial (m) ; for the DefeneebV 
legal obligation to maintain the wife, which alone in this case raises the 
implied promise, ceases. But although the wife elope, yet, if she afterwards 1 * 
solicit to be received, and the husband refuse, the legal obligation revives (»). 

So the husband may show in defence that Le allowed a separate and ade- 
quate (o) maintenance to the wife ; but in thifc case, it has been held to be 
necessary to show that the tradesman had notice of the separate main- 
f tenance ( p ), But it was held by Lord Holt to be sufficient to show that the 
fact was notorious in the place where the husband resided (q). And it 1ms 


adultery, he cannot he charged criminally 
under the Vagrant Act, for neglecting and 
refusing to maintain her. Rex v. Flinton , 

1 B. & Ad. 220. Euhts y, Hutton , 3 Esp. 
C. 350. The proper construction of the 
statute 13 Ed. 1, is, that if a woman 
leaves her husband with her own free will, 
and afterwards lives in adultery, the dower 
is forfeited, llethrington v. Graham , 6 
Bing. 135, and 3 M. Sc P. 300. 

(//*) Per Raymond, O. J. Str. 70G; and 
Ld. Holt always ruled it so. Per Ray- 
mond, C. J. Morris v. Martin , Str. 047 ; 
and Child v. Hardy man, Str. 875. The 
previous adultery of the wife, or the fact 
that she was then living in adultery, is no 
defence for a trustee in an action on a bond 
for securing an annuity to the wife. Field 
v. Senes, 1 N. It. 121 ; and see Moore, 083. 

(?#) Where the wife had left the hus- 
band in consequence of some violence, 
and resided, with bis knowledge, at the 
plaintiff's house, and lie refused to receive 
her back unless she would give up certain 
property ; held, that being bound to main- 
tain lier without any such condition, and 
having never offered to take her back, 
he was liable for necessaries! ( Cor. 
Parke, J.) lleed v. Moore, 5 C, & P. 
200. But he will not be liable to any 
extent if she be living apart in adultery ; 
the verdict, however, in an action for 
crim. con . being inter alios partes , is not 
evidence in the action for such supplies ; 
and if the husband inform the tradesman 
that she is living in adultery, he will not 
be liable beyond necessaries, although he 
does not prove the adultery. Hardie v. 
Grant , 8 C. & P. 512, 

(o) Ewer# v. Hutton , 3 Esp. C. 255 ; 
Hodghinson v. Fletcher, 4 Camp. 70. In 
an action for coals supplied to the wife, 
living separate, held that he was liable, 
unless the wife be shown to have a com- 
petent provision, and it lies on him to 
show that, and a mere notice that he will 
not pay is not sufficient to relieve him 
from the liability : where the tradesman 
served both, and agreed with the husband 
not to charge him with the goods supplied 
to the wife, he cannot recover from the 
husband. Eixon v. Hurrell , 8 C. & P. 
717. A bond by the husband reciting an 
instrument for separation, and covenanting 
for payment of an annuity, is valid. Jee 
v. Thurlow , 2 B. & C. 547. And a plea 
VOL. II. 


of adultery committed by the wife is no 
bar. Ibid. And see St, John v. St, John, 
11 Ves. 537. Seagrove v. Seagrove, 13 
Ves. 439. Worral v. Jacob, 3 Mcr. 450. 

In Ihtrant v. Title*/, 7 Price, 577, the 
deed of a husband covenanting with a 
trustee for the payment of an annuity to 
the wife in-case they should live separate, 
was held to be void, as being contrary to 
the policy of marriage. Secus, where the 
deed is not prospective, but where the 
husband covenants, on an agreement to 
separate, to pay an annuity. Jee v. 'Thur- 
low, 2 B. & C. 547. Where it was found 
that during their cohabitation a deed was 
executed not intended to be accompanied 
with immediate separation, held that it 
was void. llindley v. Lord Westmeath, 

0 B. &: C. 200. Courts of equity will en- 
force deeds of separation, and the perform- 
ance of covenants for payments to a trustee, 
except as against creditors of the husband ; 
and the want of an indemnity by the trustee 
to the husband held not to affect the right. 
It ess v. Willoughby, 10 Price, 1. The 
adequacy of the maintenance is a question 
of fact for the jury. Hodghinson v. Flet- 
cher, 4 Camp. 70. If, in consideration of 
the wife proceeding no further in the pro- 
secution of an indictment for an assault, 
the husband agree to secure her an annuity, 
it is an illegal contract, and, in a cre- 
ditor’s suit, she is not entitled to come 
in as a creditor. Garth v. Earns haw, 
3 V. &l C, 584. 

(j>) Rawlins v. Vandyke, 3 Esp. 0. 250, 
cor. Ld. Eldon. In the case of Turner v. 
Winter , cited Sel. N. P. 202, Ld. Mans- 
field, C, J. is said to have nonsuited the 
plaintiff, because, on separation, the defend- 
ant had agreed to make the wife an allow- 
ance, and had regularly paid it. 

(g) Supra, 541. If the liability of the 
husband in such case depended on a pre- 
sumption of authority delegated by him to 
the wife, such notice would obviously he 
material for the purpose of negativing the 
presumed authority. But qu . whether the 
liability of the husband, where the wife 
lives apart, depends upon that principle; if 
it did, the husband might discharge him- 
self by giving express notice not to trust 
her, which he cannot do ; and it would be 
no defence to show that the wife had eloped, 
or lived in adultery, without notice of the 
fact to the plaintiff. As the liability of the 
N N 
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Defence by since been held that such notice is unnecessary (r). It is not necessary for the 
the hua* husband to prove that he executed a deed, or even a written instrument, to 
bfsmfL secure the maintenance to the wife (#). But the formal execution of such 

a deed by the husband and trustee of the wife will be no defence, unless 
the husband prove that he actually paid the allowance ( t ). He is liable for 
necessaries supplied to her previous to a decree for alimony in the Ecclesi- 
astical Court, although alimony is decreed from a time previous to the 
supply (w). 

The husband may also show that his wife has separate funds of her own, 
adequate to her maintenance according to his situation in life; for although 
she does not derive that provision from him, he is not liable unless her funds 
be inadequate (v). The adequacy of the allowance, and of the separate funds 
of the wife, is a question of fact for the jury (or). The receipts of the wife 
are not evidence to prove that the maintenance lias been paid(y). It is no 
defence to show that the defendant was not really married to the woman 
with whom lie cohabits as his wife, even although he can prove that the 
plaintiff knew the fact; for the implied promise results from the presumption 
of authority given by the defendant to the wife ; aud if the defendant 
treat a woman as his wife in the face of society, the presumption of 
authority arises independently of the fact of marriage (z). But although 
the parties have long cohabited as husband and wife, it is, it seems, a good 
defence, where goods are supplied to the supposed wife after separation, to 
show that she is not in fact the wife of the defendant (a). For in case of 
separation, the implied promise rests, it seems, upon the legal obligation 
to maintain the wife, and that obligation must be founded on a legal mar- 
riage. The husband is not liable, as upon an implied assumpsit , to maintain 
his wife’s children by a former husband (6). But an implied promise may 
arise from liis conduct, as where he adopts the children, receives them into 
Ills family, and treats them as part of it, and stands in loco parentis (c); even 
although the contract for necessaries be made by the wife during his absence 
from home (<Z). 


husband in case of separation seems to rest 
on the legal obligation to maintain the wife, 
must not (in principle) the implied assump- 
sit cease when the obligation is at an end ? 

(r) Supra, 542 (/). 

(s) Hodgkinson v. Fletcher , 4 Camp. 70. 
But sec JSwers v. Hutton , 13 Esp. 255 ; 
where Lord Ehlon held that a deed of sepa- 
rate maintenance, executed by the husband 
and wife only, was a nullity ; hut in that 
case, it is to be observed, there was no 
evidence of nuy actual payment of the 
maintenance. 

(0 Nurse v. Craig, 2 N. R. 148, by 
three of the Judges of O. 13., Sir J. Mans- 
field, C. J. dissent . This was a strong case : 
the wife’s trustee under the deed, with whom 
the husband had covenanted to allow her 
maintenance, brought assumpsit for neces- 
saries supplied to the wife ; and it was held 
that the action lay, tiie husband not having 
paid the stipulated maintenance. 

(m) Houliston v. Smith , 3 Bing. 127. 

Liddlow v. Wihnot, 2 Starkie’s C. 
86, cor . Ld. Ellenborough ; and by Lord 
Tcnterden iu Clifford v. Laton, 1 M. & 
AT. C. 101. The plaintiff knew that she 


had resources of her own independent of 
her husband. So in the Ecclesiastical 
Court the wife is at all times entitled to 
have her costs taxed, since the marriage 
gives all the property to the husband ; hut 
where she has separate property the pri- 
vilege does not apply. Beevor v. Bccror , 
3 Phill. 401. Thomson v. Harvey , 4 Burr. 
2177. 

(ir) 4 Camp. 70 ; 2 Starkie’s C. 8G. 

(y) 4 Camp. 70. 

(r) Norwood v. Stevenson , Andr. 237. 
Watson v. Thrclkcld, 2 Esp. C. 637. 
Munro v. Be Chemant , 4 Camp. 215 ; 
But see Robinson v. Nahon, 1 Camp. 245. 

(a) Munro v. Be Chemant, 4 Camp. 
215, cor. Ld. Ellenborough. 

(h) Tubb v. Harrison , 4 T. it. 118. 
Cooper v. Martin , 4 East, 70. And the 
husband inuy maintain an action for the 
amount of necessaries on an express as- 
sumpsit by such child, made aftt r he has 
attained his age. 

(c) Stone v. Owr, 3 Esp. C. I. 

(d) Ibid, and per Lord Ellenborough, 
Cgoper v. Martin, 4 East, 76. 
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The husband may, it seems, in answer to an action of assumpsit, on an 
agreement to allow the plaintiff 12 s. a week for the use of the wife, prove 
her adultery under the general issue, without a special plea (c). But the 
declarations of the wife are not, it seems, admissible to prove the fact of 
adultery (f ). * 

Where there is a cause of action against the wife , as upon her contract 
before marriage or a tort committed by her during marriage ( g ), and she is 
sued alone, the coverture is no defence on the evidence, unless it be pleaded 
in abatement (A). 

Where there is no cause of action against the wife by reason of the cover- 
ture, she cannot now give the coverture in evidence under the plea of non 
est factum, or of the general issue (»). And she is not estopped from setting 
up such a defence by proof that she had declared herself to be a widow, and 
that she had executed deeds and carried on lawsuits under that descrip- 
tion (h). If she make a demise of her land jointly with her husband, her 
agreement to the deed after his death will affirm it (7), although there be no 
re-execution (m), and although the demise be not warranted by the stat. 32 
H. 8, c. 28 (n). And such agreement may be proved by circumstances, as 
by a re-delivery of the deed (u). 

Upon the principle of coAunon law, the wife of one who has abjured the 
realm ( p ) is liable in respect of a cause of action subsequent to such abju- 
ration. There seems to be no instance in which it has been held that the 
wife of an Englishman who resides abroad is liable (q). 


(e) Scholey v. Goodman, 1 Bing. 349. 
(/) Ibid. 

(</) Sec Cora. Dig. Baron and Berne, Y. ; 
$* supra , 534. 

(//) Com. Dig. Pleader, 2 A. 1. Ibid. 
Abatement, F. 2. 3 T. R. 631 . And in that 
case the civil death of the husband by ab- 
juration, transportation. See. may be replied 
(vide infra , 547, note (</),) or that he is an 
alien enemy and out of the realm (1 Salk. 
118). It is now perfectly settled, that in 
other cases the husband must be joined, 
although she is separated from her husband, 
and has a separate maintenance by deed 
( Marshall v. Ilut.ton, 8 T. R. 545), or live 
in adultery, and separate from her husband 
Gilchrist v. Brown, 4 T. R. 760), or be 
ivorced a merino et tlioro for adultery. 
Lewis v. Lea, 3 B. & C. 291 ; and see 
Hatchett v. Baddeley, 2 HI. 1082. Hyde 
v. Price, 3 Vos. 443. A warrant of attor- 
ney executed by a feme covert, held invalid, 
although at the time divorced a mensh et 
thoro. Faithome v. Blaquire, 6 M. Sc 8. 
73. 

(?) Under the new rules, Hil. T. 4 W. 4. 
It was formerly otherwise. B. N. P.172; 
supra , tit. Deed ; Com. Dig. Baron and 
Feme , Q. ; 12 Mod. 101 ; 1 Salk. 7 ; 3 Keb. 
228 ; 2Str. 1104. 

(k) Davenport v. Nelson, 4 Camp. 26. 
(/) 1 Roll. 149, 1. 10, 11; Com. Dig. 
Baron and Feme , s. 1 . 

(m) Cowp. 201. 

(n) Which authorizes leases by one of 
full age seised in right of his wife, or jointly 
with his wife, of any estate of inheritance 


mado before coverture, or after, by writing 
indented under seal. 

(o) Goodriyht v» Straphan , Cowp. 201. 

(p) Lean v. Schutz , 2 Bl. 1199; 4 B. 
& C. 297. 8o of one transported for a term. 
Carrol v. Blencowe , 4 Esp. C. 27. Watford 
v. Duchesne do la Pienne , 2 Esp. C. 554. 
Lord Kenyon in that ease held, that if an 
emigrant left his wife in this country and 
resided abroad, it was tantamount to an 
abjuration by a native, and that the wife 
might be sued as a feme sole. Ami see 
Franks v. Duchess dc la Pienne . But in 
a later and similar case Lord Ellcnborough 
held that the wife was not so liable, und 
his ruling was confirmed by the Court, in 
the case of Kay v. The Duchesse dc la 
Pienne , 3 Camp. 123. A temporary ab- 
sence from this country is not sufficient to 
render the wife liable, even although the 
husband be a foreigner. Watford v. The 
Duchesse de la Pienne, 2 Esp. C. 554. 
Franks v. Same, lb. 587. 

( q ) Per Heath, J. in Marsh v. Hutchin- 
son, 2 B. &c P. 220. An Englishman may 
be compelled to return at any time by the 
King's privy seal (Ibid.) See Marsh v. 
Hutchinson , 2 B. & P. 220. In that case 
the husband, an Englishman, had resided 
in Holland for teu years, and had hccomo 
possessed of madder-grounds there, from 
the cultivation of which he derived consi- 
derable profit ; three or four years before 
the action was brought, he sent the defend- 
ant and bis family to Englaiid, where his 
wife resided as a married woman ; the bus- 
baud remained in Holland to look after his 
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The defendant may prove her coverture "by the usual presumptive evidence 
of marriage, as well as by direct proof (r). Proof that the husband was alive 
within seven years of the time when the debt was contracted will be suffi- 
cient^). ^Mere acknowledgments of the marriage by the defendant and her 
alleged husband are insufficient (t). 

III. — In general, it seems that a wife may be indicted, even for felony, 
jointly with* the husband ( u)- y but if it appear on the evidence upon an in- 
dictment for any felony, except murder or homicide (x), that the husband was 
present when the offence was committed, and acted in the commission of it, 
the wife, it seems, ought to be acquitted, on the presumption that she acted 
under the coercion of her husband (y). This practice, however, of acquitting 
the wife in eases of all felonies except murder, seems to have been encou- 
raged out of tenderness to her sex, and in order to obviate the unjustifiable 
rigour of the law, which would, for the same felony, have saved the husband 
by admitting him to the benefit of the clergy, whilst the wife must have 
suffered death (2). But, on account of the heinousness of the offence, this 
doctrine does not extend to oases of murder (a), or manslaughter, nor to that 
of treason ( b ) ; neither does it extend to assaults and batteries, or, as it seems, 


madder-grounds, and also in order to recover 
n situation which he had held as agent for 
the English packets at the Brill, in case the 
intercourse between the two countries 
should he re-established. It was held that 
the wife was not liable in an action for 
coals supplied to her under those circum- 
stances. In the case of Be GatlUm v. 
VicUrire Harel UAigle (1 B. Sc P. 357), 
where the replication stated that the hus- 
hand resided abroad, and that the defendant 
lived separate from him, and traded in this 
country as a feme sole, and that the plain- 
tiff traded with and gave credit to her as 
n feme sob*, the defendant was held to be 
liable ; but Heath, J. afterwards (1 N. R. 
HO) said that the decision proceeded much 
upon the ground that the husband was a 
foreigner. In the case of Farrer v. The 
Countess of (j ranard (1 N. R. 80), a repli- 
. cation, alleging that the husband resided 
in Ireland, and that the defendant lived m 
this country separate from him as a single 
woman, and as such promised, &c., was 
held to be bad on demurrer. And see 
Stretton v. Bushaeh , 1 Bing. N. C. 130; 
Bogget v. Frier , 11 East, 301 ; Marshal 
v. Button , 8 T. R. 545. A divorce a mensfi 
et thoro does not render the wife liable as 
a feme sole. Lewis v. Lee , 3 B. & C. 201. 
But a divorce ab initio renders her a single 
woman by operation of law, ns if she had 
alwuys been single. Anstey v. Manners , 
Gow. 11. 

(r) Kay v. Buchcsse de la Pietme, 3 
Camp. 123. Leader v. Barry , 1 Eap. C. 
353. Bick v. Barlow, 1 Doug. 171. 

(s) Hopewell v. Be Pinna , 2 Camp. 
113. 

(0 Wilson v. Mitchell , 3 Camp. 304. 

(«> 1 Hale, 40. 516; Dalt. 104; 22 
Edw. 4, 7. But not, it seems, as an ac- 
cessory in receiving felons. 


(x) The%ame rule applies in the case of 
an indictment for a misdemeanor, except 
in such cases as are afterwards mentioned. 
As in the case of an indictment for uttering 
counterfeit coin. Infra , 540. 

(;y) 1 Hale, 44, 5, 0, 7 ; 1 Bl. Comm. 28. 
It seems that the allegation in the indict- 
ment, that she is the wifi 1 , sufficiently shows 
the fact. R . v. Knight , 1 Carr. 110. 
Central Court, March 1837 ; the husband 
and wife were indicted for a misdemeanor 
in littering counterfeit coin, and held that 
the wife was entitled to be acquitted on 
the presumption of coercion. Cor . Mire- 
house, C. S., after consultation with Bo- 
sanquet and Coltman, Js. Where a pri- 
soner was described in the indictment as a 
single woman, but had been described by 
all the witnesses as the wife of the other 
prisoner, and passed and appeared as such, 
it was held that if the jury were satisfied 
that she was so in fact, they ought to acquit, 
notwithstanding she had pleaded to the in- 
dictment. It. v. Woodward and another , 
8 C. 6c P. 501. 

(z) Hale, 46. 

(a) Where the hnsb&nd and wife were 
indicted for the murder of an apprentice to 
the husband, and it was proved that the 
deceased died from want of proper neces- 
saries, and not from wounds, Lawrence, J. 
directed the wife to be acquitted, because 
it was the duty of the husband to provide 
food ; although if he had provided food, 
and she had withheld it, she would have 
been guilty. R. v. Squires , Stafford Lent 
Assizes, 1792; Russel, 25. The Earl and 
Countess of Somerset were jointly convicted 
as accessories before the fact to the murder 
of Sir Thomas Overbury. 1 St. Tr. 351 ; 
1 Hale’s P. C. 45. 

(b) Arden jr Somerville's Cases , 1 And. 
104. 
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to any other forcible and violent misdemeanors committed jointly by the 

husband and wife. So she may be convicted jointly with him upon an in- 
dictment for keeping a bawdy-house, such offences being, it is said, usually 
carried on by the intrigues of her sex(c). And it seems that the presump- 
tion does not arise in any case unless the husband be actually present when 
the felony is committed (d ) ; for then only is she supposed to act under such 
coercion as will absolve her from the consequence of her act(e). And 
formerly, it seems, that even in cases of larciny and burglary both might be 
convicted of the joint offence ( f ). But in the time of Ld. Hale, it had 
become the settled practice in such cases to acquit the wife peremptorily (//). 
But Ld. Hale, although he admitted that the practice had prevailed, and 
approved of it, because it operated in favor cm vita> 9 was yet very strongly 
of opinion that it was a mere primd facie presumption (h). A wife cannot 
be convicted of setting fire to her husband's house, with intent to injure him; 
to constitute the offence the intent must be to injure or defraud some third 
person, not one identified with herself (e). Where a wife commits a felony 
or other crime in the absence of her husband, although by his command, she 
is liable to be convicted (k). And she may be convicted as a principal in the 
felony, and the husband as an accessory before the fact(Z). 

If the husband commit felony or treason, the wife is not guilty of either in 
receiving him, for she is sub potestate viri, and bound to receive him(m); 
but it is otherwise if the husband in such cases knowingly receive the wife ( n ). 
And it has been held that a$ indictment, charging her jointly with the 
husband ns an accessory after the fact, in receiving felons, is vitious (o ) ; 
for the act is adjudged in law to be entirely the act of the husband (/>). 

IV. — The husband and wife cannot be witnesses /br each other, for their 
interests are identical ; nor atjainst each other, on grounds of public policy, 
for fear of creating distrust and sowing dissensions between them, and 
occasioning perjury (g). So important is this rule, that the law will not 
allow it to be violated, even by agreement; the wife cannot be examined 
against her husband, although he consent (r) ; and the principle is further 
preserved by adhering to the rule even after the marriage tie has been dis- 
solved by the death of one of the parties, or by a divorce for adultery ($). 
The application of these principles will be considered as they relate to the 
following classes of cases : 
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Presump- 
tion as to 
coercion. 


Compe- 

tency. 


(c) Haw. B. 1, c. I, s. 12 ; 3 Salk. 384. 
{d) Hale’s P. C. 43; Kel. 31. 

(e) Huyhes’s Case , cor . Thompson, B., 
Lane. Lent Ass. 181 3; mjjra, tit. Forgery ; 
1 Hale, 46; Kel. 37 ; 2 East’s P. C. 53b. 
But see 27 Ass. 40. 

(/) Bract. 1. 3, c. 32, s. 10 ; Dalt.c. 104. 
( (j ) 1 Hale, 43; and see 2 Edw. 3, 
Corone, 100, accord . 

(//) 1 Hale, 43 & 516. 

(i) March's Case , 1 Ry. & M. C. C. 
183. 

(k) 1 Hale, 43. 

(/) R. v. Morris , 2 Leach, 696 ; 
supra 9 tit. Accessory. 

( m ) 1 Hale, 47. 

(n) Co. P. C. 108 ; 1 Hale, 47. 


(o) JR. v. Dcy £ Ux.y M. 37 E. 3 ; 1 
Hale, 47. 

(p) 1 Hale, 48. Whore the charge of 
receiving stolen goods was joint against 
husband and wife, and it had not been left 
to the jury to say whether she received 
them in the absence of the husband, it was 
held, that she could not be properly con- 
victed, although she had taken a more 
active part than he had done. Archer *s 
Casey 1 Ry. & M. C. C. 146. 

(?) 2 Haw. c. 46; 2 Hale, 279; 2 8tr. 
1095; Co. Litt. 6 . 112. 187. Supra , 
Vol. I. 

( r ) Barker v. Dixie , R. tem. Hardw. by 
Ld. Hardwicke, 204. 

( s ) See Aveson v. Lord Kinnaird, 6 
East, 192. 
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1. Where the husband or wife is a party. 

2. Where one of them, not being a party, is interested in the result of 

a proceeding between others. 

3. Where neither of them is a party to the suit, or interested in the 

event. 

1. Where either of them is a party the rule seems to be universal, that 
the other is altogether incompetent in either civil or criminal proceedings. 
In an action by the plaintiff, as a ferae sole, for goods sold and delivered, 
the husband is not competent to defeat the Ation by proof of the mar- 
riage (f). 

Upon an indictment for bigamy, the real wife is incompetent; and the 
second wife is also incompetent until the first marriage has been esta- 
blished (w) ; so in a criminal case the wife is not a competent witness against 
any co-defendant tried with her husband, if the testimony concern the 
husband, although it be not given directly against the husband (xj; nor for 
a co-defendant if the evidence tend to the husband’s acquittal, as in the case 
of conspiracy, where the acquittal of the co-defendant would enure to the 
acquittal of the husband (y) ; or of an assault, where the cases of the co- 
defendants cannot be separated ( z ) ; and where the wife would be incompe- 
tent as a witness, on such grounds, her examination (a) or admission cannot 
he read (A), or given in evidence, except in cases where she is proved to 
have been constituted the agent of her husband, and then her acknowledg- 
ment or admission stands upon the same ground with that of any other 
agent (c). An admission by the wife, even of a trespass committed by herself, 
is not evidence to affect the husband ( d ). 

2. Where one of them, not being a party, is interested in the result. — Here 
there is a distinction between the giving evidence for, and giving it against , 
the other. It is an invariable rule that neither of them is a witness for the 
other who is interested in the result, and that where the husband is disqua- 
lified by liis interest, the wife is also incompetent (e). Thus the wife of a 
bankrupt cannot be examined as to the bankruptcy of her husband (f). The 
husband is an incompetent witness for the wife, where her separate estate 
is concerned (g). In an action by a trustee for the wife against the sheriff, 
for taking goods the separate property of the wife, under an execution 
against the husband, the latter was held to be an incompetent witness for 
the plaintiff, on the ground of the wife’s interest, although he had an interest 
on the other side, in having the debt satisfied by the execution (A). Where 
a carrier brought an action to recover the value of a box belonging to the 
husband which had been delivered by a mistake to a wrong person, the wife 
of the owner of the box was held to be incompetent (t). The interest of the 


(t) Bentley v. Cooike , Brown!. 47. The 
defendant’s wife cannot be examined for the 
plaintiff without the defendant’s consent, 
although the marriage has taken place 
since she was subpoenaed. Pedley v. 
Wellesley , 3 C. & P. 558. 

(a) B. v. Griggs , 1 Raym. 1 ; 1 Inst. 
0. b. ; Gilb. Ev. 252. B. v. Cliviger , 2 T. R. 
265. 

(*) 1 Hale, 301; 2 Hale, 201 ; Dalt c. 
Ill ; 2 T. R. 208; 4 T. R. 078. 

(»/) Per Ed. Ellenhorough, H . v. Locker 
vV others , 5 Esp. C. 107. B . v. Frederick , 
Str. 1005. 

(i) B. v. Frederick , Sir. 1095. 


(a) Hutt. 16; B. N. P. 287; 1 T. R. 69; 
1 Burr. 635; Brownl. 47. 

(A) 2 Ch. C. 39; B. N. P. 286. 

(e) Sec tit. Agent. 

(rf) Derm v. White, 7 T. R. 112. 

(c) Ld. Raym. 744 ; Str. 1095. 

(/) 1 P. Wins. 610, 611 ; 12 Vin. Ab. 
pi. 28 ; 1 Brownl. 47. 

(g) 1 Burr. 424. 

(h) Davis v. Dinwoody , 4 T, R. 678. 
The wife was, in fact, the real plaintiff* in 
the action. See Bland v. Ansley, 2 N. R. 
331. 

(i) This may be used as an illustration 
of the rule, although there may be a doubt 
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husband must, in order to disqualify the wife, be vested and certain; the 
mere expectation and hope on her part of benefiting her husband, when she 
gives evidence against an accomplice of the husband (the latter having been 
convicted), will not destroy her competency^/). 

On the other hand, where the interest of the husband, consisting in a civil 
liability, would not have protected him from examination, it seems thnt the 
wife must also answer, although the effect may be to subject the husband to 
an action. This case differs very materially from those where the husband 
himself could not have bc^n examined, either because he was u party, or 
because he would criminate himself. The party to whom the testimony of 
the wife is essential has a legal interest in her evidence ; and as he might 
insist on examining the husband, it would, it seems, be straining the rule of 
policy too far to deprive him of the benefit of the wife’s testimony. In 
nil action for goods sold and delivered, it lias been held that the wife of 
a third person is comp*etent to prove that credit was given to her hus- 
band (/<r). 

In an action by a trustee under a separation agreement, against a husband, 
for the arrear of a weekly sum he had agreed to allow his wife ; the decla- 
rations of the wife are not evidence to show that during the time in respect 
of which the demand was made she was living in adultery (l). 

3. Where neither of them is either a party to the suit, or interested in the 
general result, the husband or wife is, it seems, competent to prove any fact, 
provided the evidence does not directly criminate the other, or, as it seems, 
involve the disclosure of some communication made hy the other. It has, 
indeed, been said, that the rule applies to all evidence which tends collate- 
rally, and by its connection with some other circumstances, to criminutc tlie 
husband or wife of the witness, although the fact itself, abstractedly con- 
sidered, involves no criminality, because it may lead to a criminal eharge, 
and to the apprehension of the other (m): and therefore, that if the evidence 
tend to criminate the other, it is not admissible. Accordingly, it was held, 
in a settlement case, that a witness was not competent to prove her previous 
marriage with a man who had been removed as the husband of another 
woman, along with the latter. Here the rule seems to have been carried 
further than the principle will warrant: such evidence induces no breach of 
that confidence between married persons which ought to be held sacred ; 
and neither that evidence, nor any decision founded upon it, can be after- 
wards used against the other party as proof of the fact. 

The position laid down in the case of The King v. Cliviger , and which 
certainly seems to be too extensive and too indefinite, has been materially 
contradicted in the later case of The King v. The Inhabitants of All Saints, 
Worcester (n). The respondents removed a pauper to the place of her maiden 
settlement, and produced Ann Willis to prove her own marriage with G. 
Willis. The appellants objected, on the ground that they intended to 
prove the subsequent marriage of G. Willis wi£h the pauper. The sessions 
received tlie evidence of Ann Willis, who proved the marriage. The 


whether the husband himself would have 
been incompetent ; for in an action against 
the carrier the record would not have been 
evidence further than to show that such a 
trial was had, and such a sum recovered, and 
the husband must have proved his case 
aliunde. Ld. Raym. 344. 

(j) R. v. Rudd , Leach, C. C . L. 133. 


(ft) B. N. P. 287. Williams v. Johnson , 
cor. King, C. J.; 1 Str. 504. 

(1) Scholey v. Goodman , 1 Bing. 341). 

( ni ) By Ashurst and Duller, Justices, in 
R . v. Cliviger , 2 T. It. 203. 

(n) K. B. Easter Term, 1817 : Phil, on 
Ev. 82. 
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respondents then proved the maiden settlement of the pauper in the appel- 
lant parish, and her marriage with G. Willis subsequently to the first 
marriage (o ) ; the appellants ‘then objected, that the testimony of Ann Willis 
ought to be struck out. The Court of King’s Bench held that the evidence 
was unobjectionable when received, and could not subsequently be expunged. 
That the evidence was admissible, since it did not directly criminate the 
husband, and could not afterwards be used against him, or made the ground- 
work of any future prosecution. The Court further intimated, contrary to 
the case of The King v. Clanger, that the former wife would have been com- 
petent to prove the marriage, even although the subsequent marriage had 
been previously proved (p). 

It follows from the above decision, that the rule laid down by the Court 
in the case of The. King v. Clanger , where it was said that the husband or 
wife could not be admitted to give any evidence which tended to the crimi- 
nation of the other in collateral cases, was too general. 

Kven after a divorce a vinculo matrimonii , the woman cannot prove any 
contract or other matter which arose during the cov< rture ( q ). 

The general rule does not extend to a wife de facto blit not dejnre ; and 
this is not an exception, but a case which does not fall within the general 
rule. 

Upon an indictment for forcible abduction and marriage, the woman is a 
competent witness for the Crown. For the marriage being obtained by 
force, has no obligation in lnw(r), and the prisoner cannot take advantage 
of his own wrong («). So in such case it is said that she is a competent 
witness for the prisoner (/). It lias, however, been said, that if the marriage 


(<>) This proof, it seems, ought properly 
to have come from the appellants. 

(p) in the case of It. v. The Inhabit- 
ants of Hath wick, 0 It. 6c Ad. CUV.), it was 
held, upon a question of settlement, that 
tile wife was a competent witness to prove 
her first marriage with her husband, 
although he had been first, examined and 
hud proved a second marriage. 

(</) Monroe v. Twist et on, Peake’s Ev. 
App. Ixxxvii. 

{r) Glib. Ev. 254; ft. v. Fulwood, Cro. 
Cur. 482. 488, 480. It. v. Brown, 1 Hale, 
«K)1 ; 1 Vent. 243; 3 Keb. 193 ; fi St. Tr. 
(1; Ann. 83. 

(s) 1 Comm* 444. In Fuhrootl’i s Case, 
1 Hale’s P. C. 302, upon an indictment for 
a forcible abduction and marriage, it was 
held that the evidence of the woman was 
admissible if the force be continuing upon 
her till the marriage; and in Frown's Case , 
lb. and I Bast, 243, 3 Keb. 193,1 the evi- 
dence of the child was admitted : 1. because 
otherwise the stat. would he vain and use- 
less, for possibly all that were present were 
of the offender’s confederacy ; 2. that the 
marriage wus but de facto, and not dejnre ; 
but 3dly, principally because it wa * flag- 
rante crimine , the child having been taken 
on tin* Thursday, married on the Friday, 
ami seized the next day, before they had 
Inin together, and whilst the force wa9 
continuing. There were other witnesses 
who proved the forcible taking, but none 
to prove the marriage against her will but 


herself. In the case of The King v. WaJte- 
field others , Lancaster Spring Assizes, 
1 827, for a conspiracy unlawfully to take 
Ellen Turner and procure her to be married 
to E. O. Wakefield, one of the defendants, 
proof was given that Ellen Turner, a young 
lady about the age of fifteen, had, under 
an artful contrivance and pretence, been 
removed by the defendants from a school 
in Lancashire, and taken to Scotland, 
where she was induced, by the pretext 
that it would rescue her father from ruin, 
to marry E. G. Wakefield. And her tes- 
timony was held by Mullock, Baron, to be 
admissible, even supposing the marriage to 
have been valid, on the principle of neces- 
sity, and also on the ground that the de- 
fendant could not by bis own criminal act 
exclude Buch evidence against him ; and 
the learned J udge referred to the cases of 
It. v. J agger , cor. Lawrence, J. at York, 
which was the case of an attempt by the 
husband to poison wife ; also the case 
of R. v. Bowes §• others , for a conspiracy 
to carry away Lady Strathmore, and of 
Lord A ud ley, and several instances in 
which a wife had been allowed to exhibit 
articles of the peace against her husband. 
Tiie defendants were convicted, and two 
of them sentenced to three years imprison- 
ment- 

(/) It. v. Perry, Bristol, 1794, 1 Maw. 
P. C. c. 4G, s. 79. There the testimony of 
the wife was admitted to show that the 
marriage wus not forced. 
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has been ratified by subsequent voluntary cohabitation, she is not competent 
either for or against the prisoner («) ; neither would she be competent, un- 
less the force was continuing at the time of the marriage (i*). 

Where a woman was called as a witness for a man with whom she had 
cohabited for several years as his wife, it is said to have been doubted whe- 
ther she was a competent witness for him, and the Court came to no decision 
upon the point (y). In such a case, the fact of marriage seems to be the most 
simple and convenient, and, indeed, the legal test of competency. It 
appears to be clear, that the woman would be a competent witness against 
the innn, notwithstanding such cohabitation ; and the parties living in a 
state of illicit intercourse could not avail themselves of the benefits ami 
protection which result from a lawful marriage (s) ; but if she would be a 
competent witness against him, it would certainly be going a groat length 
to hold that she was not also competent for him, and to say, that because 
he had cohabited with her as his wife, he was to be estopped from disputing 
the fact where his life was at stake, and debarred from making use of her 
testimony when it was essential to his defence. Besides, there would be 
great uncertainty and difficulty in deciding upon the length of cohabitation, 
tins nature and number of the representations made by the party, which 
should thus estop him. And in conformity with these principles, the case 
of Matthews v. Galindo was decided (a). It seems, however, that in one 
instance (6), Lord Kenyon refused to admit a woman to be examined as a 
witness lor a prisoner charged with forgery, who had himself in court repre- 
sented her to be his wife, but denied the marriage on hearing the objection 
taken to her competency. 

Neither does the rule extend to declarations of the parties, which are in 
the nature of facts; for in such cases the presumptions which are made are 
not founded on the credit of the party but of the fact (c), and the objection 
on the score of policy is out of the question. Thus, the declaration of the 
wife at the time of effecting a policy on her life, of the bad state of her 
health, is evidence against her husband ( d ). So a declaration by the wife 
at the time of leaving her husband’s house, that she fled through fear of 
violence, is evidence against the husband (e). 

Declarations made by the wife as the agent of the husband, are, as has 
been seen, admissible, after proof of her authority to act for her husband, 
just as those of any other agent are ( f ). 


(«) R. v. Brottm , Hale, 301 ; 1 Vent. 
243 ; 3 Keb. 103. 

(or) Cro. Car. 488 ; Vent. 243 ; 4 Mod. 
3 ; Str. 633 ; 2 Haw. c. 46. 

( y) Campbell v. Twemlow , 1 Price, 81. 
The case arose upon an arbitration, and 
the arbitrator hod rejected the witness; 
hut as all matters of law, as well as of 
fact, had been submitted to the arbitrator, 
ins decision was considered to be final. 

( 2 ) See Adei/s Case, Leach, C.C.L. 245. 
(a) 4 Bing. 610. It was there held that 
the mere circumstance of a woman cohabit- 
ing with a party, though it goes to her 
credit, is no ground for rejecting her testi- 
mony in an action to which he is party, and 
that it is immaterial as to the character 
in which she stands when the declarations 
are made ; the true principle is, that she 


shall not be excluded unless de jure the 
wife of the party. 

(5) Chester Circuit, 1782, cited by 
Richurds, C, B. in Campbell v. Twemlow, 
1 Price, 81. But in the case of Bat thews 
v. Galindo, the doctrine laid down by 
Lord Kenyon was repudiated. 

(e) Supra, \ ol. I. tit. Hearsay*. 

(d) Aveson v. Lord Kinnaird, 6 East, 
188. 

(e) Per Lord Ellenborough, in Aveson 
v. Lord Kinnaird, 6 East, 188. 

(/) Supra, tit. Agent. — Bills of 
Exchange. Gilb. L. E. 183. Also 
White ▼. Cuyler , 6T. R. 170; where, in 
an action of assumpsit by a servant for 
wages, the plaintiff was allowed to give In 
evidence a deed executed by the wife at 
the time of luring, in order to show the 
terms of hiring. In an action by husband 
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The wife of a paper-maker having done an illegal act in delivering out 
paper before it could legally be removed according to law, stating at the time 
that her object was to raise money to pay duties with, former acts done by 
her in illegally removing paper, and depositing it for the alleged purpose of 
raising money to pay duties, which were in fact afterwards paid by her, are 
admissible in evidence to prove the authority of the husband to do the 
illegal act charged (g). 

Some exceptions to the general rule are founded on evident necessity (h), 
where the fact is presumed to be exclusively within the knowledge of the 
wife (£). The wife is a witness ex necessitate, t on a charge against her hus- 
band of violence committed on her person (A) 5 so the dying declarations of 
the wife against her husband are admissible in the case of murder (/). 

. On the same ground, the wife, on an appeal of bastardy, is competent to 
prove the adulterous intercourse, although the effect may be to relieve the 
husband from the charge of maintaining the child ; but she is not competent 
to prove non-access (m), or any fact which maybe proved by other testi- 
mony. It has been said that, on grounds of state policy, the wife is a com- 
petent witness against her husband in case of treason (w). The husband 
and wife are competent, as has been seen(o), to prove the legitimacy or 
illegitimacy of their children, and to prove the fact of adultery, but not 
to prove non-access (p); so they are competent to prove the marriage, or 
the contrary (q). 

Where a husband and wife perished at sea, the husband at the time the 
vessel struck being on deck, and the wife and child below, there being no 

and wife, the declarations of the wife (exc- (i) 1 Ford’s MS. 416; A** 82; Andr. 
cutrix) are inadmissible for the defendant. 161 ; Say. 62. 

Alban v. Pritchct, 6 T. H. 680. But in ( k ) As in case of rape (21. v. Zd. Aud- 
en action against the husband, as admi- ley , 1 St. Tr. 387 ; Ann. 83 ; Hale, 301 ; 

nistrator of his wife, for a debt due from Hutt. 46) ; and although the contrary has 
her dum sola , held that her admissions been laid down (T. Raym. 1 Gilb. Ev. 253 ; 
during the coverture were admissible, the 2 Keb. 403), yet the affirmative seems to 
defendant’s character of husband having be now settled (2?. v. Aryre , 1 Str. 633. 

nothing to do with the action against Lady Lawless Case , B. N. P. 287. R. 

the representative of the wife whom she v. Mead , Burr. 542. 2?. v. Bowes , 1 T. 
might bind, (Tenterden, L. C. J.) Hum - R. 698. Jogger** Case, East’s P. C. 454.) 
phries v. Boyce , 2 M. Sc M. 140. Where So the affidavit of the wife has been al- 
a feme covert has for many years been lowed to be read in court to ground a crimi- 
separated from her husband, and during nal information against the husband ( Lady 
that time has received to her separate use Lawley *$ Case , B. N. P. 287. Mary 
the rents of her own property, which Mead** Case , 1 Burr. 542). So she may 
accrued to her by devise, after the separa- exhibit articles of the peace against her 
tion, site is presumed to receive the rents husband. R. v. Doherty , 13 East, 171 ; 
and acknowledge the tenure by the hus- B.N. P.287. Vide 2?. v. Wakefield, supra, 
band’s authority. Doe v. Biggs, 1 Taunt. 552. 

367. Where a testator gave a power to (7) JR. v. Woodcock, Leach, C.C. L, 563, 
his daughter, describing her as a feme 3d ed. 

covert, to appoint by deed ; held, that she (m) Supra, Bastardy. 2?. v. Hooke, 

might well execute it by deed. Bournes v. 1 Wils. 340. JR. v. Kea, 11 East, 132. 

Timperon, 4 Russ. 334. (n) B. N. P. 289; T. Ray. 1 tarn. qu. & 

{gy Attorney-general v. Riddell, 2Tyr. vid. Brownl. 47 ; Bac. Ab. Ev. A. 1. For 
523. See also Attorney-general v. Sid- the wife is not bound to discover the trea- 
doti, 1 Tyr. 41 ; 2?. v. Qutch, 1 M. Sc M. son of the husband* T. Ray. 1 Brownl. 
437. 47. ' 

(h) 1 Sid. 431. By the express provi- (o) Supra, 313. 

sion of the st&t. 21 Jac. 1, c. 19, s. 5 & 6, (p) Supra, tit. Bastardy. 2 Str. 

commissioners of a bankrupt may examine 925; 3 P. Wins. 276; B. N. P. 283. R. 

the wife of the bankrupt for the finding v. C lunger, 2 T. R. 263. 
out of the estate, goods and chattels of the (q) R. v. Bramley , 6T.R. 330 ; where 
bankrupt, concealed, See. by the wife or a pauper, removed as a widow, was held to 
other person. be competent to disprove the marriage. 
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evidence of the latter having survived, administration with the will annexed 
granted to the next of kin of the husband as a widower (r). 


INFANT. 


The trial of the non-age of a party is either by inspection } or in the ordi- 
nary way by a jury (s). In a suit to reverse a fine for the non-age of the 
cognizor, or to set aside a statute or recognizance, and similar cases, a writ 
issues to the sheriff, commanding him that he constrain the party to appear, 
that it may be ascertained by the view of his body by the King’s Justices, 
whether he be of full age or not, ut per aspectum corporis sui constare poterit 
Justiciariis nostris si prcedictus A. B. sit plence cetatis necne(t). Where the 
Court entertains doubts of the fact upon inspection, it may proceed to take 
proofs of the fact by the examination of the infant himself, and other wit- 
nesses, if necessary (m). 

The general presumption of law is, that an infant does not know his own 
rights (x). 

Although the promise of an infant will not bind him, except for neces- 
saries, yet he may take advantage of any promise made to him, although 
the consideration were merely the infant's promise, as in an action on 
mutual promises to marry (y). 

In an action on bond, or other specialty, infancy is not a defence under 
the plea of non est factum, for the deed of an infant is not void, but merely 
voidable (z); and now, in general, under the new rules of H. T. 4 W. 4, 
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(/•) In the Goods of Murray , 1 Curt. 
Prer. 690. 

(j) As to the proof of non-age, see tit. 
Pedighee. 

(t) 9 Hep. 31. According to Glanvil, 
1. 13, c. 15, non-age was formerly tried by 
a jury of eight men. 3 Bl. Comm. 332. 

(u) 2 Roll. Ab. 373; 3 BL Comm. 332. 

(a?) 1 Inst. 240 ; Show. 83. 

(y) Bolt v. Ward , B. N. P. 155 ; Str. 
937. So he may sue on a contract for a 
purchase of potatoes ( Warwick v. Bruce , 
2 M, & S. 205), or submit to a reference 
( Knight v. Stone , Sir W. Jones, 104; 
S. C. Noy, 93). So the infant may reco- 
ver on a contract by the defendant for 
cutting and taking away tbe grass of the 
infant. Gilb. L. E. 187, 2d edit. ; Vent. 
51 ; Mad. 25 ; 2 Sid. 41. 440; 2 Str. 939; 
2 Keb. 581. In an action on an agree- 
ment for a Scotch tack made with the 
tutors of a minor, but the action was 
brought in his own name; held, that it 
being made for bis benefit, it was competent 
for him to Bue in his own name upon the 
contract, and that it lay upon the defend- 
ant to show that the plaintiff wad a minor 
at the time of action brought JPitz- 
maurice v. Waugh, 3 9. & 1. 273. An 
infant may make a valid Contract of hiring 
and service with a father. B. v. Chilles - 
ford , 4 B. & C. 94 ; JR. v. Stevenson, % 
*B. & C. 34. In an action for wages, whilst 
the servant was an infant, 'the master can- 
not set off sums which he had advanced 
for silk dresses, &c. not being necessaries, 


nor does the statement of an account bind 
her, but payments to an infant on account 
of wages for necessaries are valid pay- 
ments. Hcdgleyv. ift>Z*,4C.& P. 104. By 
the stat. 9 Geo. 4, c. 14, s. 4, no action 
shall be maintained whereby to charge any 
person upon any promise after full age to 
pay any debt contracted during Infancy, 
or upon any ratification after full age to 
pay any promise or simple contract made 
during infancy, unless such promise or 
ratification shall be made by some writing 
signed by the party to be charged there- 
with. 

(*) B. N. P. 172. Tamm qu. If the deed 
be obviously to the prejudice of the infant ; 
and see the observations of L. C. J. Eyre, 
in the case of Keane v. Boycott, 2 II. B. 
515. A single bond, i . e. a bond without a 
penalty, given by an infant for necessaries, 
is good. Hargr. Co. Utt. 172, and the 
cases there cited ; and therefore it extin- 
guishes an antecedent debt for necessaries. 
The general rule as to deeds by infants is, 
that if the agreement be for the benefit of 
the infant at the time, it shall bind him. 
Per Ld. Mansfield, C. J.in Drury v. Dru- 
ry, Dom. Pro. 26th May 1762, 5 Bro. Ap. 
570; and by Buller, J. Maddon v. White , 
2 T. R. 161, where he says that notwith- 
standing the doctrine, Co. Litt. 380, b, also 
laid down in Brownlow, all the modern cases 
have expressly held that an infant cannot 
avoid a lease which is made for his own 
benefit ; and he cited Mr. Dunning’s argu- 
ment in Zouck v. Parsons (3 Burr. 1800), 



Proof in 
reply to 
infancy. 


556 , # JKFANT. 

infancy, to be available as a defence, must be specially pleaded ; but in an 
action of simple contract, the infancy of the defendant at the time of the 
contract is primA fade a defence, even although he has paid money into 
'•ourt (a), unless the action be for necessaries ; he is not liable on an account 
stated (6). 

In an action against an infant, to recover money advanced for him in 
Scotland, to prevent his arrest, it was held that proof was necessary to show 
that by the law of Scotland such a defence was available (c). 

But an infant is liable in respect of all torts committed by him, as for 
slander or battery (d) ; and in detinue for goods delivered to him for a par- 
ticular purpose, and which he has failed to return ( e ) ; and in assumpsit for 
money embezzled ( f ). But if an action against an infant be founded in a 
contract, the plaintiff cannot, by changing the form of his action in respect 
of a breach, convert it into a tort, as by charging him in tort for the negli- 
gent or immoderate use of a horse which he has hired ( g ). 

If the defendant prove his infancy, the plaintiff may reply by evidence 
that he ratified the promise upon attaining his age (A). His continuance in 
possession after his full age of lands demised to him during his minority, is 
an affirmance of the lease ( i ), and he will be liable to previous arrears of 
rent (A). The plaintiff must prove a ratification of the agreement, a promise 
to pay the debt ; a mere acknowledgment of the debt is insufficient (Z), for 
the law will imply no promise in the case of an infant, but for necessa- 
ries (in) ; and therefore part payment, or an, express promise to pay part. 


who says, “ as to the infant’s lease, the 
benefit of the infant is to be considered ; 
his leases are good if rent is reserved for 
them ; this exception arises from necessity, 
therefore it is necessary to validate his 
leases reserving rent.” If an infant bar- 
gain and sell lands by deed indented and 
inrollod, be may avoid it at any time. 
2 Ins. 073. A feoffment by an infant with 
livery is not void but voidable only. Co- 
venant does not lie against an infant ap- 
prentice. Gilbert v. Fletcher, Cro. Car. 
170. Lilley's Case, 7 Mod. 16. He may 
avoid his apprenticeship on coming of age, 
but his father, &c. will still he liable on the 
covenant. 1 Saund. 312, note (b). But an 
apprentice cannot avoid his indentures by 
a tortious act, as by absconding. Gray 
v. Cookson , 10 East, 13. On an indict- 
ment for conspiring to procure a marriage 
with a minor, the latter cannot be a wit- 
ness against the wife. There is no distinc- 
tion in principle between admitting a wife 
or husband for or against each other. R. v. 
Serjeant, 1 By. & M. C. 352. 

(a) Per Buller, J,, Hitchcock v. Tyson , 
2 Esp. C. 481. For the money may have 
been paid In on account of necessaries. 

(b) Although it be on account of neces- 
saries supplied to him. Ingledctc v. Doug- 
las , 2 Starkie’s C. 36. Such an account 
is not evidence even to show the fact that 
the necessaries were supplied. Ibid. 

(e) Male v. Roberts, 8 Esp. C. 163. And 
see Mure v. Kaye, 4 Taunt. 54. It seems 
that money advanced to release an infant 
taken on mesne process for necessaries. 


may be recovered here. Clarke v. Leslie , 
5 Esp. C. 28 ; so to release a# infant when 
in execution. Ibid. And see Finly v.Jowle, 
13 East, 6. 

( d ) 8 T. R. 336, 7. Bac. Ab. Infancy , H. 

(e) 1 N. It. 140. 

(/) Bristowy . Eastman , 1 Esp.C. 172. 

((7) Jennings v. Rundall , 8 T. B. 335. 
The objection was there taken by plea of 
infancy, to which the plaintiff demurred. 

(h) If to a plea of infancy the plaintiff 
reply a promise after he attained his age, it 
Is sufficient for the plaintiff to prove the 
promise, and it lies on the defendant to 
prove that he was not of age at the time. 
Borthwick v. Carnthers , 1 T. R. 648. And 
per Holroyd, J. in Bates v. Wells, Lane. 
Sp. Ass. 1822. 

(i) 1 Rol. 731. 1. 35 ; Com. Dig. Erf ant, 
C. 6. But if the estate to the infant was 
void, it cannot be affirmed by his agree- 
ment at full age; as, if an Infant lessee 
take a new lease, to commence on a future 
day, it will not be a surrender, although 
it commenced at full age, and he then 
entered and claimed by the new lease. 
1 Rol. 728, 1. 40. 

(*) Ibid, and 2 Cro. 320 ; 2 Bui. 69; 
Godb. 365. So during his infancy, if he 
occupy by virtue of the lease. 2 Buis. 69. 

(Z) Lara v. Bird, H. T. 31 Geo. 3 ; 
Peake's L. E. 2 w. The promise must be 
voluntary. Harmer ▼. Killing , 5 Esp. 
C. 102. 

(*») Thrupp.y, Fielder, 1 Esp. C. 628. 
Peake’s L. E. 297. 
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will bind him to that extent, but no further (n). And the promise must, in 
order to support the action, be made before action brought ( o ). 

If the plaintiff reply that the articles supplied were necessaries, he must Necessa- 
prove the defendant’s rank and condition in life, and show that the things rie9, 
furnished were suitable to and consistent with that situation. The question 
of necessaries is a relative fact, to be governed by the fortune and circum- 
stances of the infant, the proof of which lies on the plaintiff (p). Whether 
they were necessaries or not is usually a question of fact , for the jury (</). 

An infant is liable for necessary victuals (rj, apparel ( $), physic, and sur- 
gical attendance (t), schooling, and instruction (u), for a line assessed on 
him on his admission to a copyhold estate (x). So he is liable for neces- 
saries supplied to his wife(y), or child (z). But lie is not liable as for 
necessaries in respect of goods bought to sell again, although he keeps an 


(n) Green v. Parker , cor. Forster, J., 
Peake’s L. E. 297. And per Holt, C. J. 
in Hyling v. Hastings , 1 Ld. Raym. 389. 

(o) Thornton v. Illingworth 9 2 B. Sc C. 
824. Sectis, it has been held, under the 
stat. of limitations. Yea v. Fouraker , 

2 Burr. 1099. 

(p) Per Lord Kenyon. Ford v. Fother- 
gill , 1 Esp. C. 21 1 ; and see Maddox v. 
Miller , 1 M. & S. 738. Where {he debt 
was for grocery goods to stock his shop, 
hut out of which his family were supplied ; 
held, that nr o tanto as necessaries, he was 
liable to burned. Turherville v. White- 
house, 12 Price, 092. Where a father suf- 
ficiently supplied the defendant, his son, 
a minor, witli clothc?8, the question is, 
whether the articles of clothing supplied 
by the plaintiff were necessaries ; if a 
tradesman trusts an infant, he does it at 
his peril, If it turns out that he has been 
properly supplied. Story v. Pery , 4 C. & 
P. 526. 

(q) The question generally depends upon 
the collateral circumstances of the case, 
such as the rank and situation of the party, 
and the suitableness of the articles. The 
finding of the jury is of course subject to 
the control of the Court in point of law. 
Bee Cro. Eliz. 587. Com. Dig. Enfant , 
B. 5. An infant is not liable on a bill of 
exchange, though given for necessaries. 
Williamson v. Watts, 1 Camp. 552. But 
he is liable on a bill of exchange accepted 
after 21, though drawn before. Stevens v. 
Jackson, 1 Camp. 164. He is not liable 
on contracts made by a firm in which he 
is partner during minority, but be will be 
liable to snch as are made after 21, unless 
he disaffirm the partnership. Goode v. 
Harrison , 1 B. & A. 147. He is not liable 
in respect of goods which do not reach 
him till he has attaineAis age, if the pro- 
perty vested in him previously, by deli- 
very to the carrier. Griffin v. Langfield , 

3 Camp. 254. A tailor cannot recover for 
more clothes than are necessary, accord - 
ing to the actual state of his wardrobe, 
taking into consideration clothes ordered 


from other tailors. Burghart v. Anger - 
stein, Mo. & R. 458. An infant* being 
a lieutenant in the navy, is not liable for 
the price of a chronometer supplied to 
him when out of employment. Berolles v. 
Ramsay, Holt’s C. 77. He is not liable 
on the warranty of a horse. Hewlett v. 
Harwell, 4 Camp. 118. In Chartress v. 
Bayntun (7 C. & P. 62), it was held that 
a stanhope was not a necessary for a minor, 
being the son of a bcneficed clergyman, 
and holding a commission in the army. 

(r) Co. Litt. 172, a; Jon. 182. And if 
he be a housekeeper, for victuals supplied 
to his family. 1 Sid. 112. 

00 Co. Litt. 172, a; 1 Rol. 179, 1.5. 
Or for making clothes ; and if he brings the 
cloth to the tailor, the latter need not show 
that it was suitable to his quality (Latch. 
157). An infant captain in the army has 
been hold to be liable for a livery provided 
by his orders for his servant, being neces- 
sary for the credit of his station ( Hands 
v. Slaney, 8 T. R. 578); but it was held 
that he was not liable for cockades sup- 
plied to the soldiers by his orders, for 
these were not necessaries incident to his 
station. So regimentals supplied to an 
infant member of a volunteer corps were 
held to be necessaries. Coates v. Wilson , 
5 Esp. C. 152. 

(£) Palm. 528. 

(w) Co. Litt. 172, a; 1 Sid. 112; Mar. 
40. 

(x) Evelyn v Chichester, Burr. 1717 ; 
B. N. P. 154. Per Yates, J. Note, he en- 
joyed the estate when he came of age; but 
debt, it seems, would not lie In such a ease, 
because an infant cannot wage his law ; bat 
if an infant take a lease for years and hold 
when of age, he may be charged in debt for 
the rent. Supra , 556. 

(y) Turner v. Trisby , Str. 108 ; B. N. P. 
155. Bo for money advanced to liberate 
him when taken in execution for neces- 
saries* Clarke v. Leslie , 5 Esp. 28. 

(e) B. N. P. 155. For persona con- 
junct a mquiparatur interesse t proprio . 
Barnes, 184. 
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open public shop, for he has not discretion to carry on business (a) j or for 
money supplied to buy necessaries with, unless it be actually so expended (6). 

The plaintiff cannot show, in reply to the defence of infancy, that the 
infant stated an account with him even for necessaries (c). Where it appears 
that the things themselves were necessary, abstractedly considered, it is 
still a-good defence to prove that the defendant was supplied with neces- 
saries by his parents or friends, although no proof be given that this was 
known to the plaintiff (d). 

An[infant who has paid money with his own hand, though without a valu- 
able consideration, cannot, it seems, recover it* back. Where an infant paid 
money as a premium for a lease, and enjoyed it for a short time during 
infancy, but avoided it on attaining his age, it was held that he could not 
recover the money ( e ). An infant heir-at-law cannot eject his ancestor's 
tenant from year to year, without giving the ordinary notice to quit (./*). 
After the death of the master of an apprentice, his assets are liable to the 
maintenance of the apprentice (g). 

An infant under the age of twenty-one is privileged as to some misde- 
meanors, particularly in cases of omission, unless he be bound in respect of 
tenure, Ac., as not repairing a bridge or highway (A); for not having the 
command of his fortune till twenty-one, he wants the capacity to do that 
which the law requires. Yet, with regard to other offences, even those of a 
capital nature, an infant is equally liable to suffer with a person of full 
age (t). By the law, as it now stands, and has stood at least ever since the 
time of Edward 3, the capacity of doing ill and contracting guilt is not so 
much measured by years and days as by the strength of the delinquent’s 
understanding and judgment. For one lad of eleven years old may have as 
much cunning as another of fourteen, and in these cases the maxim of the 
law is, that malitia supplet cetatem . Under seven years of age, indeed, an 
infant cannot be guilty of felony, for then a felonious discretion is almost an 
impossibility in nature ; but at eight years old he may be guilty of felony (A). 


(a) Cro. Jac. 494 ; B. N. P. 154 ; Peake’s 
L. E, 281, and Green v. Parker , there 
cited. Whittingham v. Hill , Cro. Jac. 
494. Wywall v. Chamjnon, 2 6tr. 1083. 
Aliter, by Clarke, Baron, B. N. P. 154. 

(b) Sernble y B. N. P. 154 ; Ca. K. B. 157. 
Darby v. Boucher , 1 Balk. 279. Probart 
v. Knout h, 2 Esp. C. 472 (n). 

( c ) Truman v. Hirst , 1 T. R. 40. Bart- 
let v. Emery , ibid. 42 (n). Peake’s L. E. 
280. Ingledew v. Douglas , 2 Starkie’s C. 
36. Hedgley v. Holt , 4 C. & P. 104. 

(d) Ford v. Fothergill , Peake’s C. 229 ; 

1 Esp. C. 211. It is the duty of a trades- 
man to make inquiries from the parents ; if 
the infant be supplied with necessaries by 
them, the tradesman cannot recover for 
those which he has supplied. Cooke v. 
Deaton , 3 C. Sc P. 1 14. The infant, if not 
left destitute of necessaries, but provided 
with such as his friends think it proper to 
supply, cannot bind himself to a stranger, 
even for such things as might otherwise 
be deemed to be necessaries. Bainbridge 
v. Pickering , 2 Bl. 1325. 

(*) Holmes v. Blogg, 1 Moore, 466; 

2 Moore, 652 ; 8 Taunt, 608; Wilmot’s 


Notes, 226, n. ; and per Ld. Mansfield, in 
the Earl of Buckinghamshire v. Drury , 
ibid, and 3 Brown's P. C. 492 ; 2 Eden's 
C. 1. 

(/) Madden v. White, 2 T. R. 159. 

(g) Wadsieorth v. Gye, 1 Sid. 216 ; Cro. 
Eliz. 553; Btr. 1267 ; 1 Salk. 66. 

(A) 1 Hale's P. C. 20. Secus where the 
guardian in socage is in possession. M. v. 
Sutton , 5 N. A M. 353. 

(i) In the Comm. vol. iv. p. 22, it is 
stated, that for a breach of the peace, riot, 
battery, or the like, an infant of the age 
of fourteen is answerable ; but as an infant 
under the age of fourteen is liable to suffer 
death In respect of a capital offence, can 
there then be any doubt as to his liability 
to suffer imprisonment for a less offence? 

(k) Dalt. J., c- 147. A child under ten 
years of age was purged with stealing a 
small quantity of coals ; the Judge directed 
the jury that they must be satisfied that 
the party, at the time of the offence, had 
a guilty knowledge that he or she was 
doing wrong ; the jury acquitted the pri- 
soner. B. Owen , 4C.&P. 236. 
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Also under fourteen, though an infant shall be primA foci* adjudged to be 
doli incapax, yet , if it appear to the Court and jury that he was dvR capex, 
and could discern between good and evil, he may be convicted and suffer 
death (£). But in all cases the evidence of malice which is to supply age, 
ought to be strong and clear beyond all doubt and contradiction (w). 

The competency of an infant has already been considered («). It is ob- Compe- 
served by Sir W. Blackstone ( 0 ), that where the evidence of children is tency. 
admitted, it is much to be wished, in order to render their evidence credible* 
that there should be some concurrent testimony of time, place, and circum- 
stances. Such evidence i9 always desirable in criminal cases, to confirm the 
testimony of an adult witness, as well as that of an infant. It is, in many 
instances, even more desirable in the former than in the latter case, where 
the inexperience and simplicity of the witness render subornation very 
difficult. By the stat. 9 G. 4, c. 14, s. 5, no action shall be maintained on a St. 9 O. 4, 
promise or ratification after full age, unless it be in writing, signed by the c * 1 
party to be charged. 


INFERIOR COURT. 

A rkstriction that no action shall be brought (otherwise than in the infe- 
rior jurisdiction), in respect of any debt under 40$., does not apply where the 
plaintiff declares on a special contract for the selling of a chattel of the plain- 
tiff by the defendant, the claim not being colourably inserted ( p ). 


INNKEEPER. 

Thr general rule of law is, that an innkeeper is bound to keep the goods 
of his guest, who resorts to his house animo liospitandi, so that no loss happen 
pro defectu hospitatoris (q). And, therefore, in such cases two questions 


(/) Thus, a girl of thirteen has been 
burnt for killing her mistress ; and one boy 
often, and another of nine years old, who 
had killed their companions, have been 
sentenced to death, and he of ten years 
actually hanged, because it appeared, upon 
their trials, that one hid himself, and the 
other hid the body he had killed, which 
hiding manifested a consciousness of guilt, 
and a discretion to discern between good 
and evil (1 Hale’s P. C. 26, 27 ; 4 Comm, 
24). And there was an instance in the last 
century but one, where a boy of eight years 
old was tried at Abingdon for firing two 
barns ; and it appearing that he had ma- 
lice, revenge and cunning, he was found 
guilty, condemned, and hanged accord- 
ingly (Emlyn on Hale's P. C. 25; 4 Comm. 
24). Thus also, in modem times, a boy of 
ten years old was convicted, on his own 
confession, of murdering Ids bedfellow, 
there appearing in his whole behaviour 
plain tokens of a mischievous discretion ; 
and as the sparing this boy merely on ac- 
count of his tender years might be of 
dangerous consequence tP the public, by 
propagating a notion that children might 
commit such atrocious crimes with impu- 
nity, it was unanimously agreed by all the 
Judges that be was a proper subject 'of 
capital punishment. Fost. 72. 

(ni) 4 Comm. 23, *24. 


(n) Sec Index, tit. Witness. — Compe- 
tency. 

(o) 4 Comm. 214. 

( p ) Mansfield v. Brearey , 1 Ad. & Ell. 
347. As to the mode of procuring return of 
the actual proceedings, see Salter v. Slade , 
1 Ad. & E11. 608. And see as to a plea of 
Court of Requests Act, Frances. Parry, 
1 Ad. & EH. 615. 

(g) Per Ld. EUenborough in Famworth 
v. Packwoody 1 Starkie’s C. 251. An inn- 
keeper shall be charged if there be a default 
in him or his servants iu the well and safe 
keeping of his guest's goods and chattels 
within his common inn, for the innkeeper 
is bound in law to keep them safe without 
any stealing, and it is not any excuse for 
him to say that he delivered to the guest 
the key of the chamber in which he is 
lodged, and that he left the chamber-door 
open. And although the guest doth not 
deliver his goods to the innkeeper to keep, 
nor acquaints him with them, yet if they 
be carried away or stolen, the innkeeper 
shall be charged; and so, although they 
Who stole the goods shall be unknown. 
But if the guest’s servants, or he who comes, 
or he whom he desires to be lodged with 
him, steals or carries away his goods, the 
innkeeper sbaU not be charged; for here 
the fault is in the guest to have such com- 
panions or servants, Calye’s Case, 8 Rep. 
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4 . usually arise : 1. Whether the guest came to the inn anhno hospUandi ; 2dly. 

As to the fact that the goods were lost 
The plaintiff must prove, in the first place, that he was received as a guest 
at the inn (r). Although the innkeeper refuse to take charge of the plain- 
tifTs goods till a future day, on request to do so, still if the plaintiff remain 
as a guest, and the goods are stolen, the innkeeper is liable (s). 

A house of entertainment in London, where beds and provisions are fur- 
nished, though not frequented by coaches, and destitute of stables, is an inn, 
the keeper of which is subject to the common-law liability (f)* 

The plaintiff may sue if his goods were lost, although his servant (tt) or 
his friend having the custody of his goods Was the guest (x). 

In the next place, he must prove the loss and value of the goods. 

Defence. The defendant may show in defence that he never received the plaintiff 
as a guest, but refused (y). 

In the next place, although the plaintiff prove a primA facie case, yet the 
defendant may show that the plaintiff himself conduced to the loss. 

If a guest contract for the exclusive use of a room, to be used as a shop, 
and take the key, he discharges the landlord ( z ). If, indeed, the landlord 
himself afterwards take the key, the onus of safe custody again devolves 


33, a.; and see Moore, 78, pi. 207 ; 22 II. 
0, 21, b.; 11 H. 4, 45, a. b. ; 42 Ed. 3, 11, 
a. ; 6 Mod. 543 ; 1 Roll. Ab. 4 ; 10 H. 7, 
26. Spencer v. Spencer , Dyer, 206. 
East India Company v. Pullen, 2 Str. 
090. Coro. Dig. Action against'a com- 
mon Carrier, C. 1 ; Cro. Eliz. 285; Salk. 
18. 

(r) Bennett v. Metier , 5 T. It. 273 ; 
Bird v. Bird , 1 And. 29. 

(*) Bennett v. Meller, 5 T. It. 273. So 
if on a fair day he place the gig of plaintiff 
with others as usual in a public street. 
Janes v. Tyler, 1 Ad. & Ell. 522. 

(; t ) Thompson v. Lacy, 3 B. & A. 283. 

(u) Bcedle v. Morris, innkeeper of Dun- 
church, Cro. J. 224 ; Coke's Ent. 347. So 
under the St. of Winton, where the seivant 
was robbed, either the master or servant 
might have maintained the action against 
the hundred. 

(x) Yel. 162. He is responsible for 
money belonging to his guest- Kent v. 
Shuckhard, 2B.& Ad. 803. Dorman v. 
Jenkins, 4 N. & M. 176. A traveller de- 
sired part of his luggage to be taken into 
the commercial room of the Inn, which bnt 
for such order would, by the usage of the 
house, have been carried with the rest Into 
bis bed-room ; the innkeeper is nevertheless 
answerable for the loss of it. Richmond 
v. Smith , 8 B. & C. 9 ; and 2 M. & Ry. 
235. A tavern-keeper had a room for a 
public entertainment of music, to whieh 
persons were admitted at 2 <f. a head, with- 
out a licence under 25 Geo. 2, c. 36 ; he is 
liable to the penalty, whether he received 
it for his own benefit or for others, and 
however respectable the persons frequent- 
ing it might be; the 13th sect, applies to 


common informers. Green v. Botkeroyde , 
3 C. & P. 471. 

( y) White v. , Dyer, 158. The 

Court held that if one come to an inn, and 
the host say that his house is full of guests, 
and does not admit him, and4he traveller 
says that he will make shift among the 
other guests, the landlord shall not bo 
charged, because he refused cover, although 
the cause of refusal was false, for the 
plaintiff may have his action for so refus- 
ing ; and it was held that these fucts were 
good evidence, on issue joined on a pleu by 
the landlord that the goods were taken 
without his default. 

(z) Farntvortk v. Packwood, 1 Sturkie’s 
C. 249. Burgess v. Clements, lb. 251, in 
the note. The plaintiff, in the case ot'Bwr- 
gess v. Clefnents, 1 Starkie's C. 251, re- 
quested to have a private room to exhibit 
liis goods, and receive his customers. The 
landlady showed him into a private room, 
gave him the key, and advised him to lock 
the door. The loss happened at night ; the 
plaintiff had a candle in the room, but the 
curtains of the windows were down. When 
the defendant’s son left him he was pack- 
ing up the goods, and bad been out two 
hours before the loss was discovered. When 
he went out he was not sure that he had 
even shut the door after him ; the key was 
found in it. The defendant went into the 
room after the plaintiff went out, and found 
the candle burning. The learned Judge 
left it to the jury to say, whether the 
plaintiff had not, by his careless and neg- 
ligent conduct, discharged the defendant 
from his common-law responsibility. The 
jury found for the defendant, and the Court 
of K. B. affirmed the verdict; 4 M. & 8. 
306. 
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upon the landlord (a). Such a case differs materially from Calye't Case (b), Defence, 
where the landlord gavp the guest the key of the room ; but it was to be 
occupied merely as a lodging-room, and not for any aliene purpose (e). 

Where it appeared that the plaintiff, being a guest at an inn, had depo- 
sited his pocket-book, containing bills of exchange and bank-notes, on the 
chimney-piece of his bed-room,' and had left the book there so exposed, 
the learned Judge directed the plaintiff to be nonsuited, on the ground that 
he had been guilty of gross negligence in leaving valuable property so 
exposed (cf). 

In an action of trover for goods, the defendant may justify in evidence, 
as an innkeeper having & lien on them for the payment of the bill of the 
guest (e). But it is otherwise if the innkeeper receive a horse under a spe- 
cial agreement at so much per week, so long as he continues at pasture ( f ). 

A landlord cannot insist on a lien on the horse of A . which has been left 
at the inn by 2?. who has wrongfully seized it, if the landlord knew, at the 
time of receiving the horse, that A . was a wrong-doer, for by so doing he 
made himself a party to the wrongful act of A. ( g ). 

INSOLVENT. 

By the stat. 7 G. 4, c. 57, s. 16, the provisional assignee appointed under Title of 
the Act may sue in his own name, if the Court shall so order (A), for the assignee, 
recovering, obtaining and enforcing of any estates, debts, effects or rights 
of any such prisoner ; and in the case of the resignation or removal from 
office of such assignee, or of his death, all the real and personal estate. 

See. vested in or possessed by such provisional assignee, shall vest in his 
successor in office to be appointed by the Court. And by sec. 38, upon 
the appointment of a new assignee by the Court, all the estates, effects, 
rights and powers of such prisoner, vested in any such former assignee, 
shall be vested in such new assignee; and proof of such removal and 
appointment, entered of record, shall be received by such certified copy 
thereof as is thereinbefore directed to be received as proof of assignments 
under the Act(i). 

By the same statute, s. 19, it is enacted, that every conveyance and 

(a) Ibid. rized by the major part of the creditors 

(b) 8 Co. 65. to bring the action, and that he brought 

(c) Bee the observations of Le Blanc, J., it with the approbation of the Insolvent 

in Famworth v. Packtoood, 1 Btarkie’s Court* pursuant to 1 Q. 4, c. 119, and 

C. 263. 3 G.»4, c. 123. The proper course, if 

( d ) Cor. Hullock, B., Lancaster Lent the action were improper, was by appli- 

Assizes, 1827. cation to" that Court, which might restrain 

(e) Thompson v. Lacy, 3 B. & A. 283 ; the plaintiff from proceeding any further. 

Supra , 560 ; 2 Show. 161. It has even Doe d. Spencer v. Clark , 3 Bing. 370. 

been said that an innkeeper may sell a But in the case of Allison v. Rayner , 

horse brought to the inn, and left there 7 B. Sc C. 441, fa an action brought by 

without any special agreement, when his an attorney against the assignee, of an 

keep amounts to his value, upon a reason- insolvent’s estate, for the costs of an ae- 

able appraisement. Per Popham, C. J., tion prosecuted by the attorney on the 

Yelv. 67. But in Jones v, Fearle , Str. retainer of the assignee, it was held to be 

556, it was held that an innkeeper could incumbent on the plaintiff to prove that 

not in such case sell the horse except fa 9 the consent of the creditors, and the ap- 

the city of London. probation of one of the commissioners of 

(f) Chapman v. Allen , Cro. Car. 271. the Insolvent Court had been obtained, or 

Iff) Johnson v. Hill, 3 Starkie’s C. 172. at least that he had informed his client 

(A) The Court refused after verdict to that such consent was necessary. 

stay proceedings in an action by the pro- (i) Under sec. 11, the copyhold vests 
visional assignee, on the ground that the without any entry on the roll. 9 Doe v. 
plaintiff had not proved that he was antho- Glcnfleld, 1 Bing. N. C. 729. 
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assignment (by the petitioning insolvent) to the provisional assignee, and a 
counterpart of every such conveyance and assignment, by such provisional 
assignee to such other assignee or assignees, shall be filed of record in the 
said Court; and a copy of any such record made upon parchment, and 
purporting to have the certificate of the provisional assignee of the said 
Court, or his deputy appointed for that purpose, endorsed thereon, and to 
be sealed with the seal of the said Court, shall be recognized and received 
as sufficient evidence of such conveyance and assignment, and of the title 
of the provisional and other assignee or assignees under the same, in all 
courts, and before commissioners of bankrupt and justices of the peace, 
to all intents and purposes, without any proof whatever given of the same, 
or of any other proceedings in the said Court in the matter of the said 
prisoner's petition (J). 

By the stat. 7 G. 4, c. 57, s. 70, a copy of the petition, schedule, order 
and other orders (A) and proceedings, purporting to be signed by the officer 
in whose custody the same shall be, or his deputy, certifying the same to 
be a true copy of such petition, &c. and sealed with the seal of the said 
Court, shall be at all times admitted in all Courts whatever, and before 
commissioners of bankrupt and justices of the peace, as sufficient evidence 
of the same, without any proof whatever given of the same, further than 
that the same is sealed with the seal of the Court as aforesaid (/). 

Under sec. 19 of the 7 Geo. 4, an assignee, in order to prove his title, 
is not bound to show the petition, but the order of discharge and certified 
copies of the assignment to the provisional assignee and to himself, are 
sufficient (m). 

The assignees of an insolvent cannot recover by action property which 
accrues to the insolvent after liig discharge, but must, under the statute, 
apply to the Insolvent Debtors Court to issue execution on the judgment 


(j) See Doe v. Land, 3 D. & H. 509. 

(It) It has been said that a parol admis- 
sion of the fact of discharge of an insol- 
vent, made by the opposite party, is not 
evidence of the fact without proof of the 
order. Scott v. Clare, 3 Camp. 230. 

(f) Certified copies, although made 
evidence for the insolvent or his creditors, 
(semble) are, it has been held, not so for 
other persons, nor against him; but if 
the original schedule and Ids handwriting 
thereto be proved, it would be evidence 
against him. Nicholls v. Downes, 4 C. 
Sc P. 330. The stat. 7 Geo. 4, c. 57, 
$. 70, does not preclude a party from 
giving the original document in evi- 
dence. Northam. v. La touche , 4 C. k P. 
145. The Insolvent Act requiring that 
the petition shall be subscribed by the 
prisoner and filed, aud a certified copy 
admitted as legal evidence, it must be 
presumed to have been regularly done, 
and such oopy is therefore a sufficient proof 
of an allegation, in a declaration for a libel, 
that a petition subscribed by the plain- 
tiff as such prisoner has been duly filed, 
See. Gould v. Hulme , 3 C. & P. G25. 
Where the copy of the provisional assign- 
ment, under 1 Geo. 4, c. 119, c. 7, was 
produced from the Insolvent Court, and 
offered in evidence under 7 Geo. 4, c. 57, 
s. 70; held admissible, and that it was 


not necessary to go on to show that the 
proceedings under the former Act were 
complete, and the prisoner discharged, 
Doe v. Hardy , 0 Ad. & Eli. 335 ; Doe v. 
Deans, 1 C. &c M. 450. 

(»i) Delft, field v. Freeman^ 0 Bing. 294. 
The assignment to the provisional assignee 
gives him a right to sue, and the 7 Geo. 4, 
c. 57, s. IG, is only affirmative, and it is 
not essential that he should previously 
obtain the order of the Court for that pur- 
pose. Dance v. Wyatt , 6 Bing. 486. And 
see Doe d. Clark v. Spencer , 3 Bing. 203. 
The assignment by the provisional assignee 
of an insolvent, does not vest a lease abso- 
lutely, until the assignee has done some 
unequivocal act to signify his assent; 
where the jury negatived any such act. 
and also found that he had not retaiued 
the lease an unreasonable time in order to 
ascertain whether it would prove beneficial 
to the creditors to accept it, held that he 
was not liable to the covenants. In this 
respect, he stands in the same situation as 
the assignees of a bankrupt. Lindsay v. 
IAmbert , 12 Moore, 209. And see Tur- 
ner v. Richardson, 7 East, 335. The 57th 
clause does uot apply to the copy of an as- 
signment where the insolvent and his effects 
have been assigned tmder the stat. 53 G. 2, 
c. 102, Doe. v. Selton 6 Ad. & Ell. 328. 
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entered up in their names against the insolvent (»). But where money was 
due to the insolvent previous to his discharge in respect of the sale by 
him of an equitable estate, and the money was, after the discharge, re- 
ceived by the insolvent’s agent, it was held that the assignee was entitled 
to recover ( 0 ); subject, however, to a lien on the part of the defendant, 
created by the insolvent’s contract with him when the insolvent was mi 
juris ( p ). 

To constitute a voluntary payment under the 7 Geo. 4, c. 57, s. 32, it 
must l>e a payment with knowledge of the insolvency, and also made volun- 
tarily : where the plaintiff, an attorney, defending actions for the insolvent, 
had refused to go on unless money were furnished to him, and 20 L had 
been paid him for the purpose, a sum exceeding the costs in the action, the 
J udge directed the jury that it was not a voluntary payment ( q ). 

By sec. 46, the Court is authorized, on the prisoner’s swearing to the 
truth of his petition and schedule, and executing a warrant of attorney as 
directed by the Act, to adjudge that the prisoner (r) shall be discharged (s)^ 
ns to the several debts or sums of money due or claimed to be due at the 
time of filing such prisoner’s petition, from such prisoner to the several per- 
sons named in his schedule as creditors, or claiming to be deditors, for the 
same respectively, or for which such persons shall have given credit to 
suck prisoner before the time of filing such petition and which were not 
then payable, and as to the clnims of all other persons not known to such 
prisoner at the time of adjudication, who may be indorsees or holders of 
any negotiable security set forth in such schedule ( t ). 

The schedule (u) is the test of discharge from a particular debt; but a 
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(n) Hepper v. Marshal , 2 Bingh. 372 ; 
and per Best, C. J. in Twiss v. White , 3 
Bing. 486, under the atat. 1 G. 4, c. 119. 
The assignment under the st. 7 G. 4, c. 37, 
a. 11, extends to all the estate, debts, 4cc. 
to which he shall be entitled previous to 
his final discharge. It was held under 
the stat. 41 G. 3, c. 70, that the title of the 
assignee had no relation to the time when 
the estate vested in the clerk of the peace. 
Doe v. Telling, 2 East, 267. 

(o) Twiss v. White, 3 Bing. 486. 

( p) Ibid. 

(^) Troup v. Brooks, 4 C. 4c P. 320. 
Under the stat. 7 Geo. 4, c. 67, s. 32, the 
payment of a debt to a creditor by an in- 
solvent within three months before his im- 
prisonment is included, and therefore void. 
Herbert v. Wilcox, 6 Bing. 203. 

(r) A party in custody under an attach- 
ment for contempt for non-payment of 
costs, and under the criminal jurisdiction, 
held, not ** a person in execution under a 
judgment” within the provisions of 48 G. 3, 
c. 123. R. v. Clifford, 8 D. & By. 68. 

(r) Under the 7 G. 4, c. 57, s. 54, the 
Court is to issue a warrant to the gaoler 
for the insolvent's discharge. Under the 
stat. 53 G. 3, c. 102, s. 10, the order of 
Court delivered to the gaoler, was evidence 
of the discharge. NeaU v. Isaacs, 4 B. & 
C. 335. 

(t) By sec. 53, such discharge extends 
to process for contempts in nonpayment of 
coots and expenses, and also to costs of 


actions by-creditors, incurred by the pri- 
soner previous to the filing of his schedule. 
By sec. 62, such discharge extends to sums 
payable by way of annuity. 

(u) An insolvent who inserts in the 
schedule the name of the holder of a bill of 
exchange on which he is liable, or gives 
such other description as the statute re- 
quires, is discharged as to all parties to 
the bill though not named in the schedule, 
and also as to the original debt. Boy dell v. 
Charnpncys , 2 M. AW. 433. Where the 
defendant was sued as joint maker of a 
promissory note for 14 after being dis- 
charged under the Insolvent Act, having 
given no notice to the plaintiff, but in Ids 
schedule having stated that he had accepted 
several bills for M. the other joint maker, 
on which the plaintiff had a claim against 
him to the amount of 181.; held that if the 
defendant knew that the note was payable 
to the plaintiff, notice should have been 
given to him, but if the jury thought he 
did not know it, the body of the note being 
in the hand-writing of M., it was not ne- 
cessary. Sharpe v. Oye, 4 C. 4c P. 311. 
Where" the acceptor of a bill, an insolvent, 
described the bill in his schedule correctly 
as to parties, date and amount, but mis- 
described the parties in whose hands it 
then was, them being some evidence to 
show that he knew the true holder, held 
that it was properly a question for the jury 
to say whether he did so dr not. Levy 
v. Bothell, 1 M. 4c M, 202. Under the 
o o 2 
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misdescription of the debt in the schedule will not be material when it 
was not intended to mislead, and could not have misled the creditor (ar) ; 
such discharge will not extend to the whole debt, if the whole be not speci- 
fied in the schedule (y). In an action by an insolvent after his discharge, 
the creditor is entitled to set off the difference between the amount really 
due and that specified in the schedule (r ). 

By sec. 01, no writ of fieri facia* or elegit shall issue on any judgment 
obtained against such prisoner (after an adjudication of discharge) for any 
debt or sum of money with respect to which such person shall have so 
become entitled (a) to his discharge ; nor in any action upon any new con- 
tract, or security for payment thereof, except upon the judgment entered 
up according to the Act; and that if any such suit or action, &c. be brought, 
lie may plead generally that he was duly discharged according to the Act 
by an order of adjudication, and that such order remains in force ; to which 
the plaintiff may apply either generally, and deny the matters so pleaded, 
or specially, as he might have replied had the discharge been pleaded spe- 
cially (ft). 

Where in an action against an insolvent the question is, whether the debt 
in respect of wlich he claims to have been discharged has been stated in the 
schedule, the identity of the debt, where a doubt exists, is a question of fact 
for the jury (c). 


Htat. 7 Geo. 4, c. 57, the defendant is dis- 
charged as to claims on hills if it appear 
that at the time of making out his schedule 
lie did not know the holder ; seem if he 
had lieen once informed, although he might 
have, forgotten it. Lewis v. Mason , 4 C. & 
l*. 322. The insolvent after his discharge 
signs a bill for the old debt, which is in- 
dorsed to the plaintiff for full value ; in 
order to entitle the plaintiff to recover, the 
jury must be satisfied he took it bond fide , 
and without being conscious of the latent 
defect and for his own purposes. Northam 
v. Latouchc , 4 C. & P. 140. On a general 
plea of discharge undeT the Insolvent Act, 
and replication denying the discharge, the 
filing of the petition not being in issue, 
Tun'd not be proved. Andrews v. Pledger , 

4 C. & P. 174. 

(x) Wood v. Jowctt, 4 B. & C. 20. 

(j/) Taylor v. Buchanan, 4 H. & C. 
419. If, being indebted to a party in two 
sums, he insert one only in his schedule, he 
is not discharged as to the other. Tyers v. 
Stunt, 7 Sc. 349. 

(x) Ibid. 

(a) Where the Bursty to an annuity 
bond, become insolvent, inserted the bond 
in his schedule, held, that under 1 G. 4, 
c. 114, s. 10, he could not be arrested for 
subsequent arrears. Collins v. Light foot, 

5 B. k Cr. K. B. 581 ; and 8 D. & R. 339. 
Sec. 61 is confined to debts due from the 
insolvent at the time of his imprisoument ; 
where, therefore, at that time, a liability 
only existed to a claim fqr unascertained 
damages, as upon a judgment by default 
in an action, although commenced prior to 
his imprisonment ; held, that he might be 
taken in execution for the damages when 


assessed upon the writ of inquiry. WUmer 
v. White, 0 Bing. 291. 

(ft) As to proof of discharge under former 
Insolvent Acts, see Neale v. Isaacs, 4 B. 
& C. 335 ; 6 D. & R. 404. 

(e) Where on a plea of discharge under 
the Insolvent Act, in an action on a bill of 
exchange, it appeared that there were no 
other outstanding bills of like date or 
amount, but the names of the drawer ami 
acceptor in the schedule were transposed ; 
the Judge left it to the jury to say If they 
thought the bill declared on, and that in- 
tended to be described in the schedule, 
were the same, and if so, whether the mis- 
description was intended to deceive or mis- 
lead the holder, and likely to produce that 
effect. Nias v. Nicholson , 1 Hy. & M. 
C. 823. Where the insolvent stated in his 
schedule a debt to A. for goods sold, and 
for which he had accepted a bill drawn by 
A. for the amount ; held a sufficient de- 
scription within 1 G. 4, c. 119, s. 6. al- 
though the bill at the time had been 
Indorsed to another, the insolvent being 
ignorant of that fact ; the Act only requir- 
ing the statement of his debts to he made 
according to the party’s “ knowledge or 
belief/’ Reeves v. Lambert, 4 B. & C. 
214. Where the Insolvent had ordered 
coals of A. B. residing at N., but the in- 
voice was made out in the uame of the A. 
Coal Co., and in his schedule he had stated 
the debt as due to A. B. of N. for coals, 
and that the latter held notes in respect 
thereof, which were the subject of the sub- 
sequent action j held, that it was a suffi- 
cient description of the debt under the 
I G. 4, c. 119, s. 6, there being no evidence 



t INSPECTION. • 565 

An insolvent is liable to repay to a surety the arrears of an annuity which 
he had been called upon to pay after the discharge of the principal ( d ). 

A party, after his discharge under an Insolvent Act, will be liable on a Liability on 
new agreement to pay the same debt ( e ). new pro- 

An Insolvent Court has no jurisdiction to inquire whether an acceptance, lni9e ‘ 
on which the party was charged in execution, was a forgery ( f ). His not Action by. 
putting a debt due to him in his schedule is, it is said, conclusive against 
him in an action to recover it (g). An insolvent cannot, after taking the 
benefit of the Act, carry on a suit commenced before he took the benefit 
of the Act for the benefit of his creditors (4). 

An assignment by an insolvent is void if made with the intention of peti- 
tioning the Court for his discharge, although made three months before the 
imprisonment (t). 


INSPECTION. 

With respect to the granting an inspection or copy of an instrument, 
preparatory to the trial, the application is made either, 1st, against a party, 
or, 2dly, against a third person. 

The general rule as to parties is, that a party shall not bo compelled to Rule as to 
X>roduce evidence against himself (j). And, therefore, where a plaintiff parties. 


of any intention to mislead, and the mode 
of describing the debt being calculated to 
notify to the plaintiffs the particular debt 
in question. Forman v. Drew, 4 B. & C. 
15. A surety in an annuity bond was.held 
to be protected by his discharge, under 
tlie stat. 1 G. 4, c. 119, from arrest for 
future arrears. Collins v. Lightfoot , 4 B. 
& 0. 581. 

(i d ) Abbott v. Bruere , 5 Bing. 8. 

(e) S weenie v. Sharpe , 4 Bing. 37. 

(/) Bice v. Lee, 9 Moore, 593. 

(g) Nicholls v. Downes , 4 C. & P. 330. 

(4) Swann v. Sutton , 2 P. & I). 535, 
and see Minchin v. Hart , 1 Chitty’s R. 
215. 

(£) Decide v. Smith , 2 M. & W. 191, 
and sec Atkinson ▼. Brindall , 2 Bing. N. 
C. 225; Morgan v. Brundrett , 5 B. & 
Ad. 297 ; Doe v. Gillett, 2 C. M. & R. 
579. Where several executions being in at 
the same time on the insolvent’s goods, 
which, with the landlord’s claim, and for 
taxes, &c., would more than have absorbed 
the whole property, the insolvent consented 
to a proposal to assign over the whole of 
his property to the defendants, one the 
landlady, and the other one of the execu- 
tion creditors, for the benefit of all his 
creditors, the defendants to pay off the 
execution creditors, and carry on the busi- 
ness to a certain time, whereby a surplus 
would be realised ; held, that the assign- 
ment was not to be deemed voluntary and 
fraudulent within the Insolvent Acts, and 
that there was a sufficient consideration 
from the defendants. Knight ▼. Fergus - 
son , 5 M. & W. 389. 

(J) See the observations of Abbott, 
L. C. J., in The King v. Sheriff of Ches- 
ter, l Chitty’s R. 470. In trover for 


goods detained (beyond the period allowed) 
for a distress for rent due from a third 
party, the Court refused to compel the de- 
fendant to produce an agreement in his 
possession entered into by such third party, 
authorising the defendant to remain in 
possession of the distress, for tlie purpose 
of being inspected, and if necessary, 
stamped. Lawrence v. Hooker , 5 Bing. 6. 
Action by a corporation against their 
clerk for making false entries, the Court 
refused to order the defendant to have 
inspection of the books, he not having 
sworn that it was essential to Ills defence, 
and the plaintiff having furnished him with 
the item of charge to he considered as a 
particular, and offered him inspection of a 
particular item. Imperial Gas Company 
v. Clarke , 7 Bing. 95. In a suit by the 
vicar, and motion for the production of 
j>apers, admitted by the answer of one 
defendant to he in his possession, but which 
he contended related to the impropriate 
rectory and tithes, the Court, distinguish- 
ing between such deeds as related to the 
defendants title, and those which were 
only collateral, refused the motion. Col- 
lins v. Gresley , 2 Y. & J. 491. Insj>ection 
was refused to a plaintiff in replevin of a 
deed to which he was no party, assigning 
the reversion of the demised premises to 
the avowant. Brown v. Rose, 6 Taunt. 
305. In general an adverse claimant hav- 
ing no interest in title-deeds, has no right 
to inspect them. Talbot v. Villebois , 3 
T. R. 142. The defendant, after settling a 
draft of articles of partnership, engrossed 
and executed a deed differing from the 
draft. The plaintiff refusedto execute the 
deed, but commenced an adkon for breach 
of agreement to take him hito partnership- 
o o 3 
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Inspection, move( * to be allowed to inspect and take a copy of a Writ in the possession- 
when al- of the defendant, late sheriff of Chester, to enable him to frame his declare- 
lowed. tion, the Court refused the application (&). But if the plaintiff be either an 
actual party, or a party in interest to an instrument in the defendant's pos- 
session, the Court will, if it be necessary, compel the production of it in 
order to be stamped, or that a copy may be taken, although the interest of 
the party does not appear, except by his own declaration, by which he claims 
an interest. In order, however, to obtain this rule the applicant must either 
be an actual party to the instrument, or a party in interest (l). Where one 
part only of an indenture was executed, the Court compelled the defendant, 
who had possession of it, to produce it for the inspection of the other 
party (m); for one part only having been executed, there was an implied 
agreement by the party who had the possession of it to produce it: and in 
such a case the Court will direct an inspection, although the plaintiff requires 
it for the purpose of discovering some defect in the deed (n). 

So where an action is brought by a sailor for his wages, the Court will 
compel the master to produce the ship's articles, and give a copy (o). 

And in general it seems that whenever the defendant holds a document as 
a trustee for the other, the Court will compel him to produce it for inspec- 
tion, upon an action brought by the other party. Where the defendantwas 
a stakeholder, the Court ordered him to produce a copy of a racing contract 
for the plaintiff ( p ). 

Where a plaintiff declares on a specialty, the defendant is entitled, as of 
course, to oyer of the deed ; and although the instrument be not declared 
upon, but is wanted for the purposes of evidence only, the Courts will com- 
pel the production, for the purpose of inspection, stamping, or taking a copy, 
upon the application of the party who has an interest in the instrument {q), 
although the practice was formerly to the contrary (r). According to the 
present practice, a Judge will, upon summons, order a copy of the instru- 
ment on which the action is founded, to be delivered to the defendant or his 
attorney, whenever the action is founded upon a written instrument, whether 


The Court refused a motion for leave to 
Inspect and copy the deed. Ratcliff v, 
Rimsky , 3 Bing. 48. 

(k) Tjie King v. Sheriff of Chester , 1 
Chitty's R. 470. Note, that the plaintiff 
had neglected to call the defendant to return 
the writ into the court of Great Session at 
Chester. 

(1) Taylor v. Osborne, 4 Taunt. 159, n. 
As between two persons admitting them- 
selves to be tenants in common, a court of 
equity will order the production of title- 
deeds, in the hands of either, for the inspec- 
tion of the other ; but where one had sold 
his share, and was in possession as mortga- 
gee of the vendee only, the Court held that 
they could not compel it, the rule being, 
that a mortgagee has no right to show his 
mortgagor's title. {Lambert v. Rogers , 4 
Merivale, 489.) An heir cannot support a 
bill for title-deeds, without showing that 
they are in some way necessary to enable 
him to recover at law j he must rely on his 
title as heir ; and if he cannot set aside the 
will he has notMng to do with the deeds. 
Jones v. Jones Merivale, 172. 


(m) Blakcy v. Porter , 1 Taunt. 380. 

(n) King v. King, 4 Taunt. 066. The 
Court refused to compel the defendant who 
was in possession of a lease, on which the 
plaintiff brought an action, to permit a copy 
to be taken, although it appeared that the 
plaintiff had no copy or counterpart, and 
although the attorney who drew the lease 
and counterpart had absconded. Lord 
Portmore v. Goring , 4 Bing. 52. But 
note. It was not shown that no counterpart 
was in existence, and on that ground the 
Court decided. Bo where bought and sold 
notes are delivered by the broker, it seems 
that the vendor fs entitled to an inspection 
of the note delivered to the vendee. Per 
Hullock, B., in Grant v. Fletcher, Lan- 
caster Lent Assizes, 1826. 

(o) 1 Taunt. 386 ; Abbott, O. 8. 389. 

(p) Barnes, 439. 

(q) Tidd, 623. 

(r) lb. & Salk. 216, where the Court re- 
fused a copy of a note, in an action on a 
parol contract, of which the note was merely 
evidence. 
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it be a policy of insurance (a), bill of exchange, or special agreement or 
undertaking^) in writing to pay the debt of another, if special ground be 
laid, as that the demand is of long standing, and the defendant has no copy ' 
of the instrument, or that there is reason to suspect its being forged (a); and. 
it is not material whether the instrument be or be not stated in the deolara~ 
tion to be in writing* The rule laid down by Lord Mansfield on such 
occasions was, that wherever the defendant would be entitled to a discovery 
in equity, he should have it in a court of law (i>). It has been stated that in 
an action between a Smithfield factor and a grazier, the Court ruled the 
plaintiff to show cause why he should not produce upon the trial his books 
of account of beasts sold, and of monies received on the defendant’s account, 
and that no cause being shown, the rule was made absolute (#). On a new 
trial granted, the Court has allowed the inspection of a deed read on the 
former trial (y). 

When a party is ordered to produce the documents which bear upon the Of what 
issue, he is not bound to produce such parts of documents as do not relate documents* 
to the issue; but if the applicant insist that anything material has been 
withheld, the other party must, in analogy to the practice in the Court of 
Chancery, deny by affidavit that what he withholds is relevant (x). 

It seems to be a general rule, that a Court will not compel a party to 
discover his evidence before trial, by the production of his books or other 
private documents (a). And the Court refused the application where the 


(*) Tidd, 524, 3d ed. and see the st. 10 
G. 2, c. 37, s. 0. 

(t) lb. Barry v. Alexander , 25 G. 2, 
Str. 1 1 30. Where in an action on an agree- 
ment to take the plaintiff into the defend- 
ant’s employment, the defendant pleaded, 
1st, the general issue ; 2nd, that there 
was no memorandum in writing, &c. ; to 
which the plaintiff replied that there was 
such a writing; held, that the defendant 
was entitled to an inspection of it, as in any 
other case where there is only one copy of 
the contract, and where the party holding 
is to be considered a trustee for the pro- 
duction of it for the other. Blogg v. Kent , 
6 Bing. 614. Where the plaintiff made 
affidavit that he, sued the defendant to 
recover damages for a breach of agreement 
in not entering into partnership, pursuant 
to a partnership deed drawn up and signed 
by the plaintiff, but remaining in the cus- 
tody of the defendant or his attorney, and 
that the plaintiff possessed neither ||ppy nor 
counterpart of the deed ; the Court granted 
a rule enabling the plaintiff to inspect the 
deed and take a copy, though the defendant 
swore he had not executed the deed. On 
a motion for leave to inspect a partnership 
deed, the affidavit should state that the 
party moving has neither copy nor coun- 
terpart. Morrow v. Saunders , 1 B. & B. 
318; Bateman v. Phillips , 4 Taunt. 157. 
Upon a plea of letters patent not enrolled, 
the Court will direct a copy to be given. 
JR. v. Amery , 1 T. R. 149. 

( u ) See Tidd's Prac. 610, 7th ed. Barry 
v. Alexander , 25 G. 3, K. B. 

(r) Tidd, 524, cites Barry v. Alexander , 


Mich. 25 G. 3. On a bill filed for a disco- 
very, it is not competent to the plaintiff to 
call for all the defendant's deeds indiscri- 
minately ; some specific deed or deeds should 
l>e pointed out, and the object of the party 
calling for them fully and clearly stated. 
Shaw v. Shaw , 12 Pri. 163. See Wor- 
thinqton v. Stafford Canal Company 
Ib. 166. 

(x) 2 Stf. 1130. 

(y) Where on the trial the defendant 
produced two deeds, one only of which was 
read, but the execution of the other was 
admitted ; held, that upon a new trial being 
granted, the opposite party was entitled to 
have inspection of that instrument only 
which had been read. Hewitt v. Pigott f 
7 Bing. 400. Where a party produces his 
title-deeds to defeat his adversary’s claim, 
the Court will give the latter an opportu- 
nity of inspecting them. Willis v. Farrer f 
2 Y. & J. 242. 

(z) Clifford v. Taylor , 1 Taunt. 167 ; 
1 Camp. 502. 

(a) Infra , (5). In Price v. Tavari t 
Bayley, J., refused an application made by 
the plaintiff to inspect and take a copy of 
an entry of a sale of peach-wood by the 
defendant to the plaintiff, supposed to have 
been made in the defendant's books ; the 
plaintiff's affidavit did not state that such 
entry had been signed either by the parties 
or by any agent ; and he observed upon the 
hardness of the defendant's situation if he 
were compellable to produce an entry 
which might be used as evidence against 
him, but which would nc$ be evidence for 
him. 


o o 4 
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Of what 
documents. 


When re- 
fused. 


Inspection 
of court- 
rolls and 
corporation 
books. 


object was to enable the defendant to plead in abatement the nonjoinder of 
parties (< b ). In another case the Court refused a motion for the inspection 
of the bill of exchange on which the action was brought, and for impounding 
it in the hands of the prothonotary, on the suggestion of its being a forgery; 
for this is matter of defence on the trial (c). 

In actions on policies of insurance, the Court, or a Judge at Chambers, at 
the instance of the underwriters, will order the assured to produce all papers 
relevant to the issue ( d ). 

Where the applicant is neither an actual party to the instrument, nor a 
party in interest, the Court will not compel, the production of an instru- 
ment to be stamped (e). Where an action was brought on a bond, and the 
defendant, on a suggestion of forgery, moved that it might be examined in 
the hands of the plaintiff, by an officer from the Stamp-office, the Court 
refused the application, since it might be the means of convicting the party 
of a capital felony if). And where each party has his own part of the 
instrument, the Court will not compel the defendant to produce his^part or 
copy. If the plaintiff lose the bond on which the action is brought, the 
Court will not compel the defendant to produce his copy (g). 

In general, the Court will not compel a party to discover the evidence 
before the trial, by the production of his books or other private instru- 
ments (A) ; nor will they grant a rule for the inspection of books or docu- 
ments of a private nature in the hands of third persons (z). 

But though the law will not compel one who is not a party to the suit to 
permit the inspection of private books and documents, it is otherwise where 
the document can be considered to be of a public nature, in which the 
applicant has an interest in common with others, as in the case of court- 
rolls and corporation books (J). With respect to a tenant or member, the 
books are public books ; they are common evidence, which must of necessity 
be kept in some one hand, and then each individual possessing a legal 
interest in them has a right to inspect, and to use them as evidence of his 
rights ; but with respect to a mere stranger, unconnected in interest, such 
books are to be considered as the books of a private individual, and no 
inspection can be compelled. This was decided, after much consideration, 
in the case of The Mayor of Southampton v. Greaves (A), notwithstanding 
several modern cases, in which the granting such applications in the case 
of corporations seemed to have been considered as a matter of course (Z). 
In that case the corporation brought an action against the defendant for 
tolls, and the Court denied the application to inspect. A similar application 
had been refused in an action of trespass, where the defendant justified 


(b) Beale v. Bird , 2 V. 6c R. 419. 

(c) HUdyard v. Smith , 1 Bing. 451. 

( d ) 1 Camp. 562; 1 Taunt. 47, 107. 

(e) Taylor v. Osborne, 4 Taunt. 159, n. 
(/) Chetwynd v. Mamcll , 1 B. & P. 

271. 

(g) Street v. Brown, 6 Taunt. 302. 

(h) Tidd, 525; 6 Mod. 964; but see 
2 Burr. 2469. 

(i) Tidd, 524; Ld. Raym. 705. 027; 1 
Barnard, 466 ; Barnes, 236 ; C. T. Hardw. 
130 ; 2 Bl. R. 850. But it seems that a 
stakeholder was compelled by the Court to 
produce an entr%of a racing contract, that 
a copy might be taken. Barnes, 439. In 


White v. Bari of Montgomery, 2 Str. 
1198, a third person, having possession of 
the bond sued on, was compelled to produce 
it* A bankrupt is not entitled, previous to 
the trial of an action by which he disputes 
the bankruptcy, to inspect the proceedings. 
Lofft, 80. 

O’) PerBulIer, J., R. v. Holland, 2 Stra. 
260. 

(A) 8 T. R. 590. See the opinions of Ld. 
Hardwicke, and of C. J. Be Grey, there 
cited. 

(Z) Mayor of Lynn v. Denton , 1 T. R. 
680; 3 T. R. 303. Mayor of London v. 
Mayor of Lynn, 1 H. B. 211. 



INSPECTION. 


550 


nndet the corpo^tion of Ipswich, for distraining for a toll for repairing the inspection 
quay ( m), and in many other instances. of public 

The Court will not grant an application by members of a corporate body book8 * 
for a mandamus to inspect the documents of a corporation, unless it be 
shown that such inspection is necessary with reference to some specific 
dispute or question depending, in which the parties applying are interested; 
and the inspection will then only be granted to such extent as may be 
necessary for the particular occasion (»). 

But in an action of debt for a penalty under a bye-law, the defendant 
was allowed an inspection of the bye-law and of the corporation books ; for 
as the law was made for the public good of the residents, the defendant 
could not be regarded as a stranger ( 0 ). 

In an action between the impropriator and the parishioners, as to the 
right to a house, the Court refused to the former the inspection fcf the 
parish books, and copies of so much as regarded his title, saying that the 
case difl^red from that of copyholders, because all the tenants of the manor 
have an interest in the court-rolls, but the impropriator had a distinct inte- 
rest from the parishioners ; it was not a parochial right, but a title, which 
was in question, and therefore it was not reasonable that the parish. books 
should be produced, which would be to show the defendant’s evidence (p). 

On a question between two, as to the right to a manor, the Court refused 
to grant a rule for the production of the rolls at the trial, since it was out 
of the common case between two tenants ( q ). 

In the case of The King v. Algood (r), in which mo9t of the previous cases 
on the subject were referred to (s), it was held that a freehold tenant of a 
manor has no right to the inspection of the rolls, unless there be some cause 
depending. And where the question is between the lord and a stranger, 
inspection will not be granted [t ) ; but a copyholder who claims an interest 
may have an inspection of so much of the rolls of a manor as concerns his 
own interest (tt), although no cause be depending at the time. Upon a 
question between the parish of St. Margaret and The Dean and Chapter of 


(m) Per Lawrence, J., 8 T. R. 595 ; 
Hodges v. A this, 3 Wils. 398. 

(») The King v. Masters and Wardens 
of the Merchant Tailors' Company , 2 
B. & Ad. 115. 

( 0 ) Harrison v. Williams, 3 B.ficC. 
162. 

(p) Cox v. Copping , 5 Mod. 395. Sent- 
ble, 8. C. with Anon. Ld. Raym. 337. See 
also It. v. Worsenham, Ld. Raym. 705 ; 
The Queen v. Mead, Ld. Raym. 927. And 
see the case of May v. Gwynne, 4$. & A. 
301 . The Court will not compel the vestry 
clerk of a parish to produce and permit 
copies to be taken of documents from the 
parish chest in his custody, for any other 
than parochial purposes. May v. Gwynne, 
4 IB. 6c A. 301. In an action to try the 
validity of a church-rate, the Court granted 
an order fbr the plaintiff to inspect and 
copy the parish books, without any order 
as to the costs of a party attending to exhi- 
bit them. Newell v. Simpkin, 6 Bing. 565. 
A rated parishioner is entitled, under 22 
Geo. 3, c. 83, s. 7, to inspect the accounts 
kept by the guardians of the poor, although 
the time for appealing may be gone by, and 


a mandamus granted. R. v. Great Far - 
ingdon , 9 B. 6c C. 541. On an indict- 
ment against the county for not repairing 
a bridge, it being a question whether the 
parish or county were liable, the Court 
refused to compel the former to produce 
books of certain trustee^ of lands and 
bridgewardens, elected by the inhabitants 
in vestry, and to whom the accounts were 
submitted, not being public but parochial 
books, and the application being, in fact, 
by one litigant party to compel the other 
to produce his own private books to make 
out a case against him. R. v. Bucking- 
ham Justices , 8 B. & C. 375. 

( 0 ) Wood v. Whitcomb, 12 Vin. Ab. 146, 
pi. 9. 

(r) 7 T. R. 746. 

If) R. v. Shelley, 3 T. R. 141 ; Hodson 
v. Parker, 27 G. 2, C. B. ; Barnes, 237 ; 
Talbot v. VUlebois, Mich. 23 G. 3 ; Roe 
v. Aylmer , Barnes, 321 ; Baldwin v. 
Tudge , lb. 

(0 Talbot v. Villebois , 2 Str. 1223. 

(u) R. v. Lucas, 10 East, 235 ; Bate- 
man v. Phillips, 4 Taunt. 162. 
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Westminster, as to the right of nominating the pariah clerk, the Court refused 
an inspection of the parish-books to the dean and chapter (dr). 

So the Court has granted a mandamus for the inspection of county 
rates (y). 

Upon the same principle, one who has an interest in any public books, 
whether Bank, East India, parish or custom-house books, has a right to in- 
spect them when they are material, and to take copies of them (c). In Gery 
v. Hopkins (a), an order was made for the production of the books of the 
East India Company, in a cause between parties having stock there, since 
the books, the Court said, were the title of the buyers of stock ; so the books 
of the commissioners of the lottery, and their numerical lists, are of a public 
nature, and ticket-holders may have an inspection of them by rule of court (6). 
But the East India Company, it was held, were not obliged to produce their 
privat^books or letters (c) ; nor any private books relating to the appoint- 
ment of their servants (rf); nor will the Court allow an inspection in such 
cases unless it be material (e ) ; nor the inspection and copying of nrae than 
is material to the question (jO$ nor will the Court compel the production of 
public-books upon a question between parties who have no interest in them. 
It was held that the officer served with a subpcend duces tecum , in order to. 
decide a wager between two persons as to the amount of the revenue, was 
not bound to produce the books ( g ). 

A party to a proceeding has usually a right to an inspection of those pro- 
ceedings where it is necessary for the purposes of a civil suit. Where the 
plaintiff had been sued in the Court of Conservancy, London, and taken in 
execution, for which he brought an action of trespass, the Court granted a 
rule that he should be at liberty to inspect the books of proceedings, so far 
as they related to the cause against himself (A). And in an action for a 
malicious prosecution, where it was necessary, in order to support the action, 
that the plaintiff should have copies of the examinations before the justices, 
and of the warrant on which he was apprehende d, the Court granted a rule 
accordingly, and directed that the originals should be produced at the 
trial (i). 


(a?) Turner v. Gethin , 12 Vin. Ab. 147, 
pi. 11. 

(y) R . v. Justices of Leicestershire , 4 
B. & C. 001 . But application must first be 
made to the justices at their quarter ses- 
sions, lb. But tite Court will not grant a 
mandamus for the inspection of church- 
wardens' accounts, under 17 Q. 2, c. 38, 
without special cause. R. v. Clear, 4 B. 
& C. 890. For the clause is not general, 
hut is for the remedy of particular evils. 
See farther, note (i) supra . 

(z) 7 Mod. 129; 2 Str. 904; Barnes, 
296; 1 Barnard, 456 ; 2 Str. 954. 1005. 

(a) 7 Mod. 129; 9. C. 2 Ld. R&ym. 
851; 1 Salk. 281. 285; 2 Salk. 555. 
1446. 

(5) Scinotti v. Bumsteadft others, Hil. 
36 G. 3 ; Ttdd. Pr. 581, S^-edit. 

(c) Shelling v. Farmer , 1 Str. 645. 

( d ) Murray y. Thornhill, 2 Str. 717. 

( e ) Benson v. Port, cited 1 Wils. 240 ; 
1 111. R. 40; 1 Barnard, 455; 1 Str. 
1223. 

(/) lb. and Slade v, Walter, 12 Yin. 
Ab. £?. 146, pi. 8. 


(i g ) Atherfold v. Beard , 2 T. R. 616. 

(h) Wilson v. Rogers, 2 Str. 1242. 

(t) R. v. Smith, 1 Str. 126. See Welch 
v. Richards, Barnes, 268. In Herbert v. 
Ashbume, 1 Wils. 297, the Court granted 
a rule for the inspection of the books of the 
sessions of the corporation of Kendall, upon 
a question whether the park lands were 
within the town or corporation of Kendall, 
on the ground that they were public books, 
which every one had a right to see. But in 
the case of The King v. The Sheriff of 
Chester , 1 Chitty's R. 479, Abbott, L. C. J. 
said, We grant mandamuses to inspect cor- 
poration books as a matter of right to bur- 
gesses who have an interest in the corpo- 
ration, but I know of no right that this 
Court has to authorize a person to inspect 
the books of quarter sessions. In the case 
of the King v. Purcell , Vice Chancellor 
of Oxford 1 Wils. 299, that of R. v. Berh* 
ing, 7 G. 1, was cited as a precedent of a 
rule granted by the Court of K. B. to in- 
spect the books and records of the Court, 
where the Indictment was found in a crimi- 
nal case ; but it appears from the statement 
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An inspection is n evdt granted in a criminal case, because no one is bound 
to produce evidence against himself (A). Upon an information against one 
of nine trustees of a charity, incorporated by Act of Parliament, by the name 
of Surveyors of the Highways of Aylesbury, for executing his office without 
taking the oaths, the Court denied to the prosecutor {l) inspection and 
copies of their books of elections, and of their receipts and disbursements, 
because they were of a private nature, and it would be to make a man pro* 
duce evidence against himself in a criminal case. Nor is it granted in criminal 
cases, at the instance of the defendant, in any case, with respect to any dejio- 
sitions or examinations of any kind which have taken place. And therefore 
where an information had been filed against Holland, upon the report of a 
board of inquiry in India, the Court refused the defendant’s motion for an 
inspection, and said that they had no power to grant it (m). 

It seems that a proceeding by quo warranto is not considered as a criminal 
one within the rule (n). The motion for leave to inspect books is made 
upon al^davit, stating the circumstances of the case, and that application 
has been made and refused (o). It seems that the Court will not grant the 
motion before issue joined, for till then it does not appear whether an 
inspection is necessary (p). 


INTENTION. 

Where an act has been done voluntarily, the particular intention with 
which it was done may either be maternal or immaterial to the legal charge 
or claim ( q ). 


of Lee, C. J. ib. that, that was the case of an 
Indictment for exercising a trade without 
having served an apprenticeship, and that 
application being made that the name of 
the prosecutor should be disclosed, the 
Court refused the application, observing 
tliat the defendant might have a rule to 
take a copy of the record, when he might 
see on the back of the indictment who the 
prosecutor was. In Edward* v. Vesey, 
Cas.Temp. Hardw. 128, in an action brought 
for taking a silver cup of the plaintiff’s 
under a distress upon a fine imposed on the 
plaintiff, being an under officer to the com- 
missioners of lieutenancy for the city of 
London, a rule was made for the plaintiff 
to inspect the books and papers of rates 
and assessments of the lieutenancy. 

•(ft) It. v. Purnell , 1 Bl. 37; 1 Wils. 
239 ; per Buller, J. 7 T. R. 142; 1 Barnard, 
465; 2 Str. 1005. 1223; 3 T. R. 303 ; 2 
Taunt. 115. The grand jury may receive 
secondary evidence of the contents of the 
forged instrument, where from its being in 
the hands of the prisoner, or any other 
canse, it cannot be produced ; and where a 
witness objects to producing deeds, if they 
are part of the evidence of the title to his 
estate, he cannot be compelled to produce 
them ; but if not he may. if. v. Hunter, 
3C.&P. 592. 

(0 The Queen v. Mead, Ld. Raym. 
927 ; 12 Yin. Ab. 146, pi. 6 ; B. v. Dr. 
Bridgman. 2 Str.1203 ; 1 Lord Raym. 705; 
2 Str. 1005. 1210; 1 Wils. 329 ; 4 Burr. 
2489; 1 B1.R. 37. 351. 

(m) B. v. Holland, 4 T. R. 691. 

(») See B* v. Babb, 3 T. R. 579. 


(o) Tidd. Pr. 533, 3d edit. ; 3 Wils. 399; 
Str. 1223. 

(/>) 3 Wils. 398; 1 Ld. Raym. 253; 
Carth. 421. 

(q ) It haB been said, in the case of an 
action for an alleged libel, that if the 
fact be justified, the motive and intention 
are immaterial. Declaration for a libel 
imputing perjury ; plea, that it was con- 
tained in an affidavit in defence of a charge 
of refusing to grant a licence ; and held to 
be good, without any denial that it was 
done with intent to asperse the plaintiff, or 
that it was necessary for the defendant’s 
defence, or that it was done with that in- 
tent. For P. C. if the matter of fact be 
justified, the manner is of no consequence. 
Astley v. Young, 2 Burr. 801. This is 
no doubt true, in all cases where by law 
the fact is by law constituted a peremptory 
bar; this is in effect but to say that the 
intention fs immaterial where the law 
makes it immaterial; a simple truism: 
where however an act may be justifiable as 
of right, where done with one intention, but 
Is wrongful and actionable if done with 
another intention, the real! ntention may 
be a question of fact, in other words the 
intention is traversable, although no doubt 
the maxim w finis imponit nomen operi," 
is usually of great weight. In Patter 
v. The Bishop of Winchester, Ch. Os. 
96. Yin. Ab. (X. b.), issue was Joined on 
the question whether the primary inten- 
tion of the party was to commit waste ; 
and s ee Doe v. William*, 11 Bast, 56; 
supra , tit Copyhold. And Luca* v. 
Nockell* , 10 Bing. 157. And see Governor 
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INTENTION* 

When a Where the intention is material, it is In some instances a conclusion of 
of law, 8i ° n which may be drawn by the Court either from intrinsic facts or extrinsic 

circumstances, but most usually it is a question of fact, under all circum- 
stances, for the consideration of a jury. 

The question of intention is a conclusion to be drawn by the Court from 
the circumstances, whenever, by virtue of any rule or principle of law, the 
conclusion is a necessary one from such circumstances. Thus in cases of 
homicide, the Courts frequently infer malice from the facts, without an 
express finding by the jury; in other yrords, malice arises by construction. 

It is a rule of law (where a general felonious intention is sufficient to con- 
stitute the offence) that a man who commits one felony in attempting to 
. commit another, cannot excuse himself, on the ground that he did not intend 
to commit the particular felony (r). Thus, if A. intend to shoot B., miss him, 
but destroy C. againBt whom he had no malice, he is guilty of the murder 
of a 

But in such case the offence contemplated must be a felony : if a man 
intending to commit a bare trespass, were to shoot another, it would amount 
at most to the offence of manslaughter (s). 

It seems that the rule is to be confined to cases where a general allega- 
tion of a malicious and felonious intention is sufficient, and that it does 
not extend to offences where a particular and specific intention is essen- 
tial^)- 

In the next place, although the fact itself or its circumstances may not 
supply any conclusive inference as to intention, independently of the finding 
of the jury, yet they may afford a primd facie presumption,* which on recog- 
nized legal principles ought to prevail, unless the presumption be rebutted 
by competent evidence. 

The law constantly notices the universal principle of evidence, that a 
man. shall be taken to intend that which he does, or which is the immediate 
and natural consequence of his act (w). 

In many cases, therefore, the allegation of intention, though essential to 
sustain the charge or claim, requires no other proof than that of the fact 
itself ; the intention being the result or inference which the law draws from the 
act itself, in the absence of a sufficient legal justification or excuse. Thus in 
the case of a libel, the publication and noxious application of which have 
been proved, in the absence of evidence to repel the presumption, a mali- 
cious intention ( x ) is to be inferred without further proof. Where, on the 

qf Poor of Bristol v* Wait , 2 A. Sc E. 264. («) R. v. Dobbs, East’s P. C. 513. 

It has, however, frequently been held that (£) Thus, if A. were to cut J?. in attempt- 

a man may distrein for one service, and ing to murder C., it seems, that A . would 

avow for another. Irrfra, tit. Trespass. not be guilty within the stat. 7 W. 4, 

The latter cases stand on a somewhat dif- and 1 Vic. c. 85, for the indictment must al- 
ferent principle : if a man having a right of lege a specific intention to murder or injure 
way for one specific purpose, use it inten- C., which would be negatived by the evi- 
tionally for another purpose when he would dence. If in that case A. had actually 

not have used 'it for the legal purpose, an killed B, he would have been guilty of 

actual wrong is done to the owner of the murder ; but in order to constitute murder, 

land, which has been used for a purpose a general malicious and felonious intention 
foreign to the grant; but where a party has is sufficient, and it is not necessary that 
a power to distrein for either of two causes, It should be specifically pointed at the in- 
the party distreined upon suffers no wrong, dividual. 

whether the dlstreinor intend to proceed (u) See Ld. Ellenborough’a observations, 
for the one cause or the other, or distrein 3 M. & S. 15. 

without any actual determination on the (op) See Id. Ellenborough’s observations, 
subject. J?. v. Phillips, 6 East, 470. Where an 

(r) East’s P. C. 514. act, in itself indifferent, becomes criminal 
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contrary, the act Itself is Indifferent, and is innocent or criminal according 
to the intention of the agents the intention, like any other matter of fact, 
requires extrinsic proof. ^ 

Where a party disposes* of -forged bank-notes, it is an inference 6f law 
that he intended to defraud the Bank (y) ; and yet, if the jury do not draw 
the conclusion, but merely find the facts, it seems that the Court cannot. 

In the absence of any principle or rule of law, by virtue of which either a 
conclusive inference or any presumption as to intention ought to be drawn 
from the act or its circumstances, the specific intention of the agent is a 
matter of fact on which the jury are to exercise their discretion on the evi- 
dence before them, as in ordinary cases, civil as well as criminal (z). Thus 
on a charge of homicide, it may be for the jury to say whether the act was 
done with a malicious intent to destroy another, or merely to alarm and 
terrify him, or resulted from mere unavoidable accident, independently of 
any intention to injure another, or even of carelessness or negligence ; and 
according to that determination, the offence may amount to murder, or 
merely to manslaughter, or chance-medley. In order, however, to arrive 
at a just conclusion upon such questions, the jury ought to act upon those 
presumptions which are recognized by the law, as far as they are appli- 
cable, and their own judgment and experience, as applied to all the circum- 
stances in evidence. 

Where the particular intention is essential, evidence of former attempts 
with that intention is admissible to prove the intent (a). It is a general 
rule, that whenever the fact of intention is required to be established by col- 
lateral evidence, it may be rebutted by contrary evidence ( b ). 

A doubt has existed whether a criminal agent who effects the particular 
mischief prohibited, but who has a different and primary object in view, can 
be guilty of an intention to effect the particular mischief, which is but 
ancillary to the principal purpose. This difficulty seems to have arisen 
from considering that as a question of law which is in strictness a mere 
question of fact. If the prisoner did in fact intend the particular mischief, 
it can be no better defence in point of law (c) than of morals that he also 
intended some other, and perhaps greater injury. Whether he intends the 
particular consequence, is a question of fact for the jury. A man, it seems, 
intends that consequence which he contemplates, and which he expects to 
result from his act, and he therefore must be taken to intend every conse- 
quence which is the natural and immediate result of any act which he volun- 
tarily does ; in this respect, the legal sense of the term intention does not 
differ from its usual and ordinary meaning. It is therefore a question for 
the jury, whether the Agent did not, in attempting to attain his primary 


if it be done with a particular intent, then 
the intention must be alleged and proved ; 
but where the act is in itself unlawful, the 
proof of justification or excuse lies on the 
defendant, and on failure thereof, the law 
implies a criminal intention. Per Lord 
Mansfield, 5 Burr. 2661. Starlde on Ubel, 
2d edit. 

(y) B . v. Mazagora, 2 B. Sc C. 261; 
S. P. B. v. Sheppard, Russ. Sc Ry. 169. 

(z) Bac. Ab. Trial, G. ; 1 Hale, 229. 

(a) B. v. Yoke, Russ. & Ry. C. C. 631. 

An indictment charging a joint adminis- 
tering of sulphuric acid to several horses, 


held to be supported by proof of mixing a 
quantity with corn, and dividing it amongst 
them ; but to make such fin act criminal, 
it must appear to have been done with the 
intent charged, and not under a mistaken 
notion of improving the appearance of their 
skins ; and to show the intent, other acts 
of the party may be shown. B. v. Mogg , 
4 Carr. Sc P. C. 364. Bee Donollf/sCase, 
and tit. Coin — Forgery. 

(i b ) Per Ld. Bllenborough, B, v. Phil- 
lips, 6 East, 476. 

(e) See Fost.439. 
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object, also intend the collateral mischief which was the necessary or even 
natural consequence of the means used (d). 

In Williams ' s case, where the prisoner was indicted for cutting the clothes 
of the prosecutrix with intent to spoil them, it appeared that the principal 
object of the prisoner was to injure the person* But Mr. J. Buller left it 
as a question for the jury, whether the prisoner made the assault with 
intent to spoil the clothes; informing them that they might consider 
whether a^person who intended the end, u e. the injury to person, did not 
also intend the means by which it was to be attained ( e ). 

In the case of Coke and Woodbume (J), who were indicted under the 
Coventry Act for wounding Mr. Crisp, with intent to maim him, it clearly 
appeared that the primary object was to murder him ; but the jury finding 
that they contemplated the maiming as ancillary to the murder, the pri- 
soners were convicted and executed. In a recent case(</), it appeared that 
the prisoner, in order to facilitate the commission of a rape, cut the private 
parts of the prosecutrix with a penknife it was left by the learned Judge to 
the jury, whether the prisoner, although he probably meant to commit a 
rape, did not also intend to do the prosecutrix a grievous bodily harm, and 
that the intention might be inferred from the act itself. The Judges were 
unanimously of opinion that the conviction was right (A). 

With a view to civil compensation for a loss which must fall on one or 
other of two (in a moral sense) innocent parties, it is just and politic that 
the loss should fall on him who voluntarily did the act, or who might and 
ought to have prevented the loss from happening (i) ; — to make a man cri- 
minal there must usually be either malice or some culpable want of rea- 
sonable care and caution. 


(d) The intention in such cases seems, 
in the common use of the word, to depend, 
not upon the necessity of the connection 
between the act and the consequence, but 
on the contemplation and expectation of 
the agent, that the consequence will result 
from the act. He may not intend the _ 
consequence, although it be the necessary 
and certain result of the act; as where one 
ignorantly administers to another deadly 
poison, supposing it to be a wholesome 
medicine, he does not intend the death, 
although it be the certain consequence of 
the act. So be may intend a consequence, 
although that consequence cannot result 
from the act ; as where one supposing that 
which is in its nature perfectly harmless to 
be poison, administers it under the expec- 
tation that it will occasion death, there he 
intends death, although it cannot result 
from the act. It is obvious that in these 
cases the intention is identified with the 
expectation of the particular result which 
exists in the mind of the agent. Where 
the party in doing an act contemplates 
and expects any one consequence, or any 
number of consequences from his act, in 
common parlance as well as legal construc- 
tion he intends them all. If a man, in- 
tending to get rid of a particular piece of 
evidence against him, were to burn the 
document, would it not be a manifest ab- 
surdity to say, that he did not intend to 
burn the paper or parchment on which the 


evidence was written, and that he merely 
intended to rid himself of the writing which 
it contained ? Equally absurd would it be 
in point of law, were the publisher of 
libels on the characters of individuals to 
insist that his object was not to defame 
others, which was a mere collateral inci- 
dent. but to profit by the sale of his libels. 

(e) Leach, 597. The jury found the 
prisoner guilty, but the Judges are said to 
have held, that to bring the case within 
the stat. 6 Q. 1, c. 23 (which was made 
to prevent a particular and mischievous 
practice by the weavers, of destroying 
foreign manufactures introduced into this 
country), it was necessary that the primary 
intention should be to destroy the clothes. 
There werey* however, other objections 
which were fatal to the prosecution. 

(/) 6 St. Tr. 212. 

(a) R. v. Cox t cor. Graham, B., Chelms- 
ford Assizes, 1818, and afterwards by all 
the Judges, under the stat 48 Geo. 8, 
c. 58. 

(A) The cutting offpartbfa living sheep, 
with intent to steal, supports an indictment 
for killing with intent, &c. if the cutting 
off must occasion the sheep’s death. R. v. 
Clay, 1 Russ. & Ry, C* C. 887. 

(i) Though a man do a lawful thing, yet 
if any damage do thereby befol another he 
shall answer it, if he could have avoided it . 
As if a man lop a tree, and the boughs foil 
upon another ipso invito, jet an action Ilea. 
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The stat. 3 & 4 W. 4, c. 42, s. 28, enacts, that upon all debts or sums 
certain, payable at a certain time or otherwise, the jury, on the trial of any 
issue, or on any inquisition of da&ages, may, if they shall think fit, allow 
interest to the creditor at a rate not exceeding the current rate of interest, 
from the time when such debts or sums certain were payable, if such debts 
or sums be payable by virtue of some written instrument at a certain time, 
or if payable otherwise, then from the time when demand of payment shall 
have been made in writing, so as such demand shall give notice to the 
debtor that interest will be claimed from the date of such demand until 
the term of payment ; provided that interest shall be payable in all cases in 
which it is now payable by law. Section 29 enacts, that the jury, on the 
trial of any issue, or on any inquisition of damages, may, if they shall think 
fit, give damages in the nature of interest over aiid above the value of the 
goods at the time of the conversion or seizure in all actions of trover or tres- 
pass, de bonis esportatis, and over and above the money recoverable in all 
actions on policies of assurance made after the passing of the Act. 

Interest, independently of the above Act, is in general recoverable, in 
addition to the principal sum, upon an express promise, or where a contract 
may be implied from circumstances, but not otherwise (j). 

Interest is recoverable wherever the intention of the parties that it should 
be paid can be inferred from the circumstances, the particular mode of 
dealing adopted by the parties, or the usage of the trade (A) in which they 


If a man shoot at birds and hurt another 
unawares, an action lies. If I have land 
through which a river runs to your mill, 
and I lop the sallows growing by the river 
side, which accidentally stop the water so 
as your mill is injured, an action lies. If 
I am building my own house, and a piece 
of timber falls upon my neighbour’s house 
and breaks part of it, an action lies. If a 
man assault me, and I lift up my staff to 
defend myself, and in lifting it up hit 
another, an action lies by that person, and 
yet I did a lawful thing. And the reason 
or all these cases is, because he that is 
damaged ought to be recompensed. But 
otherwise it is in criminal cases, for there 
actus non facit reum nisi mens sit rea . 
P. C. Lambert ▼. Betsey, Key. 421, and 
see Quilbert v. Stone , Style, 72. Weaver 
v. Ward, Hob. 134. But it Is a rule that 
ignorance of the law is no excuse for a 
violation of the law, though no moral 
blame attach. 

(J) Iu Amott v. Redfem, 3 Bing. 353, 
Best, C. J. said, u the rule (that is, the 
negative part of it) merely prevents acts of 
kindness from being converted into mer- 
cenary bargains, and makes it the interest • 
of tradesmen to press their customers for 
payment of their debts, and thereby checks 
the extension of credit, which is often ruin- 
ous both to tradesmen and customers.” 

(k) JSddowm v. Hopkins , Doug. 375. 
Upon an undertaking to pay a sum on the 


arrival of money In this country from 
abroad, which was, hi reference to certain 
instructions, to be in discharge of a bill in 
the hands of the plaintiff, and due from the 
party on whose account the remittance 
was to be made, held that the plaintiff 
not recover interest on the amount, 
the time of the money having come to 
the defendant’s hands. Hare v. Rickards, 
7 Bing. 254, and 5 M. &c P. 35; and see 
Be Haviland v. Bowerbanh, I Camp. 51. 
A contract to pay interest upon the ba- 
lance at the end of each year, including 
interest, is unobjectionable. N email v. 
Jones, 1 M. & M. 449, and *4 C. & P. 
124. The defendant, a prisoner in France, 
by a written instrument, promised in one 
month after his arrival in England to pay 
the plaintiff or order £. sterling, for 
value received. He arrived in England in 
1814; a demand was made in 1818, and in 
1819 an action was commenced, which was 
continued until 1828, when the cause was 
tried ; held, that the same being payable 
upon a contingency, and the Instrument, in 
its language, leading to the conclusion that 
the parties did not intend that ' interest 
should be payable up to the time of the 
principal becoming due, the Court refused 
to depart from the rule, that interest is not 
due on money secured by a written instru- 
ment, unless it appeared to be so intended 
on the face of it, or is implied from mer- 
cantile usage. Page v. Newman, 9 
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Evidence of dealt. As where interest has been allowed on former balances of account (f) ; 
a contract* and where it has been the custom, on advances by bankers to the defendant, 
to allow interest on the balances struck from time to time on the whole 
balance, such interest may be recovered ( m ). So, if the customer knew that 
such was the practice of the house (n), otherwise the Court will not allow 
the banker more than simple interest upon sums actually advanced (o). It 
is not recoverable from a mere stakeholder (p). 

Written 2dly, It is recoverable where a bond, bill of exchange, or promissory note, 
securities* ^ een given (q), although no day of payment be specified, for then the 

money becomes due immediately (r), and although the money by the terms 
of the security be payable on demand, in which case interest runs from the 
day of the demand (*) ; and if no demand be proved, from the issuing of the 
writ (t). If the bill or note specify that interest is payable, it is payable from 
the date, but otherwise from the time only when it becomes due («). Where 
the maker promised by the note to pay interest on demand, it was held that 
this meant from the date ( v ). Interest is recoverable from the drawer of a 
bill, from the time of notice of dishonour (a:)* So if a bill of exchange be 
given, although it turns out to be void (y) ; for the intention of the parties to 


378. Where the defendants bound them- 
selves by an instrument in the nature of a 
bond, but without penalty or any stipula- 
tion as to interest, to pay certain sums at 
certain periods to be delivered to a thjrd 
party, in goods, held that the instrument 
not being a mercantile contract, nor one on 
which there existed any usage as to inte- 
rest, it did not carry interest. Foster v. 
Weston, 6 Bing. 709. 

( l ) Nicholl v* Thomson , 1 Camp. 62. 
And see Chalit v* The Duke of York , 
0 Esp. C. 46. 

(m) Bruce v. Hunter , 3 Camp. 467. 

(n) Moore v. Voughton, 1 Starkie’s C. 
487. 

(o) Dawes v. Pinner , 2 Camp. 482, n.: 

cor. Ld. Ellenborough. w 

(p) Where the defendant, an auctioneer, 
received a deposit on the sale of premises, 
and the title being disputed, received notice 
from the vendor to invest it in Govemlment 
securities, but without procuring any autho- 
rity or concurrence of the vendee; held, 
that being' a mere stakeholder, and liable 
to be called on to pay it over at any time 
to the party entitled, he was not liable to 
pay interest, although it appeared that he 
had mixed it up with his own money at his 
banker’s, of which, after leaving sufficient 
to answer calls, the residue, including 
19~20ths of the deposit, was laid out in 
securities producing interest. Harrington 
v. Hoggart, 1 B. & Ad. 677. Where the 
contract of sale expressly stated that the 
auctioneer was agent for the vendor, and 
there was no proof that he had due notice 
of the contract having been rescinded, the 
vendor having failed to make a good title, 
held that the auctioneer, tn an action to 
recover back the deposit, was not liable for 
interest. QaJby v. Driver, 2 Y. fic J. 649. 
And see Spittle v. Lavender , 2 B. A B. 
462; and Burrelly. Jones , 3 B. 6c B. 47. 


(q) Vernon v. Cholmondely , Bunb. 119. 
Robinson v. Bland , 2 Burr. 1077. 1085. In 
an action of trover for a bill of exchange, 
the jury may give interest by way of da- 
mages, though no special damage be alleged 
in the declaration. Paine v. Pritchard , 
2 C. & P. 558. Bill payable six months 
after date, with lawful interest; interest 
payable from date. Doman v. Dibdin , 1 Ry. 
& M. 381. Bond in penalty of 120 L con- 
ditioned for payment of 1201.; plaintiff 
entitled to recover interest as damages, be- 
yond the amount of the penalty. Francis 
v. Wilton , 1 Ry. 4c M. C. 105. See Ld. 
Lonsdale v. Church , 2 T. R. 388. M‘ Clure 
v. Dunkin , 1 East, 430. Hilhouse v. 
Davis , 1 M. & S. 109. Wilde v. Clarke, 
6 T. R. 603. Bayley, J., in the case of 
Cameron v. Sfhith , 2 4c A. 308, said 
that in an action on a bill, interest being in 
the nature of damages, the jury might dis- 
allow it, in case they were of opinion that 
the delay in payment had been occasioned 
by the default of the holder. And by the 
late statute 3 4c 4 W. 4, c. 42, the giving 
interest is discretionary with the jury. 

(r) Farquhar v. Morris, 7 T. R. 124; 
and per Lord Ellenborough, 15 East, 226. 
But in Hogan v. Page , 1 B. 4c P. 337, it 
was held that interest was not payable on 
a single bond. 

(*) Parker v. Hutchinson , 3 Yes. 183. 
Upton v. Lord Ferrers, 5 Yes. 803. Blar 
ney v. Hendrick, 2 W. B. 761. 

ft) Pierce v. Fothergill, 2 Bing* N. C. 
167. 

(4 Orrv. Churchill, 1 H. B.227. Ken- 
ncrly v. Nath, 1 Starkie’s C. 452. Doman 
v. Dibdin , Ry. Sc Mo. 381* 

(t>) Hopper v. Richmond, 1 Starkie's 
C. 608, cor. Lord Ellenborough. 

(ar) Walker v. Barnes, 5 Taunt. 240. 

(y) Robinson v. Bland, 2 Burr. 1077* 
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contract for interest may be inferred from that circumstance (a). So where 
goods sold and delivered were to be paid for by a bill at a certain d&te, on 
which interest would have run ( a ) ; and it was held that interest might be 
recovered as part of the estimated value of the goods, upon the common 
count for goods sold and delivered (d). But where there was an agree- 
ment in writing that the price of goods sold and delivered should be paid 
for at a price specified, it was held that interest was not recoverable after 
the expiration of the credit (c). So interest is recoverable in an action on 
a judgment, where the debt itself on which the action was founded bore 
interest (d). 

In a late case the Court held, that interest was not recoverable except 
upon an express contract or an implied one ; as in the case of mercantile 
securities, or where a promise could be implied from the usage of trade, or 
from the particular circumstances of the case ( e ). 


(z) Ibid. And see Lord Ellenborough’s 
observations, 1 5 East, 227. 

(a) Marshall v. Poole, 13 East, 98; 
note, the agreement for the sale was in 
writing; as also in Porter v. Palsgrave, 

2 Camp. 472 ; Becker v. Jones, 2 Camp. 
428; Boyce v. Warbarton , Ibid. 480. 
Farr y. Ward, 3 M. & W. 23. 

(ft) But in other cases interest seems to 
have been recovered as damages, as in the 
case of money lent, Trelawney v. Col mart, 

1 B. & A. 90 ; or upon a promissory note. 
See Slack v. Lowell , 3 Taunt. 157, whore 
the jury, in a similar case, gave the price 
and interest as damages, and the Court of 
C. P. would not set aside the verdict. 

(c) Gordon v. Swan , 12 East, 419; the 
declaration was in assumpsit for goods sold 
and delivered. In Blaney v. Hendrick, 

3 Wils. 205, it was held by Gould, Black- 
stone, and Nares, Js. (absente Eyre, C. J.) 
that interest might be recovered on an ac- 
count stated from the day on which it was 
stated ; but that no interest could be reco- 
vered in respect of money owing for goods 
sold and delivered. And in Monntford v. 
Willis, 2 B. & >P. 337, It was held that in- 
terest was recoverable for goods bargained 
and sold, a time being limited by the agree- 
ment (which was in writing) for the pay- 
ment. 

( d ) Amott v. Redfem } 3 Bing. 353. So 
in affirming a judgment on a writ of error 
in the Exchequer. Tidd, 1231, 7th edit.; 

2 Camp. 428, n. ; 13 East, 78; 3 Taunt. 
157; 4 Taunt. 298. In an action of debt 
upon an Irish judgment, a jury ought to 
give interest or not, as they find that the 
plaintiff has or has not used proper dili- 
gence to obtain payment. Bann v. Dalzell , 
M. Sc M. 228, and 3 C. Sc P. 370. fio 
(semble), in general where the claim to in- 
terest does not rest on express contract. Ib. 
See Laing v. Stone , Ib. in the note ; and 
Bu Belloix v. Water park, 1 D Sc R. 16. 
JEntwisle v. Shepherd , 2 T. R. 78. On an 
indemnity given against charges on the sale 
of land with sureties, the purchaser lia\ ing 
been called on to pay the arrears of an 

VOL. II. 


annuity, but in the absence of the principal 
residing abroad, the jury having found 
neglect in suing the sureties, it was held 
that interest was not recoverable on the 
sums paid. Anderson v. Arrowsmtih, 
2 P. & D. 403. 

(e) Higgins v. Sargent , 2 B. Sc C. 348. 
The question was whether, in an action of 
covenant on a policy of insurance on a Hie, 
interest was duo from the day when the sum 
insured for became payable , and the Court 
held that it was not. Abbott, C. J. said, 
“ it is now established as a general principle 
that interest is allowed by law only upon 
mercantile securities, or in those cases 
where there has been an express promise to 
pay interest, or where such promise is to 
be implied irom the usage of trade or other 
circumstances. 1 1 is of Importance that this 
rule should be adhered to ; and if we were* 
to hold that interest was payable in tills 
dfise, the application of the general rule 
might be brought into discussion iu many 
others.” He afterwards observed, “ inas- 
much as the money recovered in this cause 
was not due by virtue of a mercantile in- 
strument, and as there was no contract, 
express or implied, to pay interest, I cannot 
say that the jury ought to have been told 
that they were bound to give interest ” 
Bayley, J., held, that as interest was not 
due by law for money lent, to be repaid 
either on demand or at given time ( Calton 
v. B/agq, 15 East, 224), it followed tiiat 
interest was not due for ipioney payable at 
a certain time after an event, and that tho 
circumstance of its being due by virtue of 
a contract under seal, made no difference. 
Holroyd, J. : “It is clearly established by 
the later authorities, that unless interest bo 
payable by the consent of the parties, ex- 
press or implied, from the usage of trade 
(as in the ease of bills of exchange), or 
other circumstances, it is not due at common 
law. In Be HaMand v. Botcerbank 9 
1 Camp. 50, Lord Elleuboxough was of 
opinion that where ‘ money of the plaintiff 
had come to the hands of the defendant, to 
establish a right of interest upon It, there 
P P 
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Where it 
cannot be 
recovered. 


So interest is recoverable if the money has been used ; as where an agent 
pays the money of his principal into his banker's hands, and uses it as his 
own (/). 

It has been held, subject to the above exceptions, that interest is not re- 
coverable upon a sale of goods (g), or upon money lent (A), or money paid, 
or money had and received (i ) ; nor upon the balance of an account 
stated (A) ; nor upon a policy of insurance (l ) ; nor upon an agreement for 
retaining tithes, no day having been fixed for the payment ( m ). 

It has in some instances been held, that though interest be not recover- 


should either be a specific agreement to 
that effect, or something should appear 
from which a promise to pay interest might 
be inferred, or proof should be given of the 
money being used; and in Gordon and 
&umn 9 12 East, 410, the same noble and 
learned Judge said, that the giving of inte- 
rest should be limited to bills of exchange, 
and such like instruments, and agreements 
reserving interest. In the latter cusp, 
although the money was payable at a par- 
ticular day, nonpayment at that day was 
held not to give any right to interest. In- 
dependently of these authorities, I am of 
opinion, upon the principles of the common 
law, that interest is not payable upon a 
sum certain, payable at a given day. The 
action of debt was the specific remedy ap- 
propriated by the common law for the reco- 
very of a sum certain. Now in that action 
the defendant was summoned to render the 
debt, or show cause why he should not do 
so. The payment of the debt satisfied the 
summons, and was an answer to the action. 
If this, therefore, had been an action of 
debt, the payment of the principal sum 
would have been a good defence, because 
the interest is no part of the debt, but is 
claimed only as damages resulting from the 
nonpayment of the debt. Where, indeed, 
the lute rest becomes payable by virtue of 
a contract, express or implied, then it be- 
comes part of the debt itself, and conse- 
quently it would then l*e no answer to an 
action of debt for the defendant to show that 
he had paid the principal sum advanced. 
Here there being no contract, either express 
or implied, to pay interest, it was no part 
of the debt, but could only be recovered by 
way of damages for detaining the debt 
luasmuch, therefore, as it appears that if 
the plaint iff ha4 pursued that remedy which 
by the common law is specifically applicable 
to bis case, he could not have recovered 
interest, I think that he ought not to be 
permitted to recover interest by way of 
damages, in an action of covenant.” In 
a very late case (Easter Term, 1829), the 
Court of K. B. he'd, that interest was not 
recoverable on a written promise to pay 
money on a day certain, which had been 
made abroad, and which had been declared 
on as a promissory note, but which in point 
of law was not a promissory note, and where 
the plaintiff had recovered on the account 
stated. Contrary to the above rule, laid 


down in Higgins v. Sargent , interest has 
formerly been allowed on a sum awarded 
to be paid on a certain day. Pinhom v. 
Tuchmgton , 3 Camp. 468 ; and see GhaUt 
v. Duke of York , 6 Esp. C. 46; Swinford 
v. Bum , Gow, 9. 

( f ) Rogers v. Boehm, $ Others , 2 Esp. 
C. 702; cor. Ld. Kenyon. And see as to 
assignees, Travers v. Townsend , 1 Bro. 
C. C. 384 ; Executors of Franklin v. Frith , 
3 Bro. C. C. 433 ; Partners, Pothler Traite 
du Contrat. c. 7, n. 116; 2 Atk. 106. See 
also Willis v. Commissioners of Appeals , 
See, 5 East, 22. 

(g) Calton v. Bragg , 15 East, 223. 
Gordon v. Swan , 2 Cainp. 429 ; 12 East, 
419. 

(7?) Ibid. And 5 East, 22. Be Haviland 
v. Bowerhank , 1 Camp. 50. But see Tre- 
lawncy v. Thomas , 1 H. B. 303, where it 
was allowed on money advanced for the use 
of another. 

(1) Ibid. And Be Bernales v. Fuller 
$• Others , 2 Camp. 427 ; 14 East, 490, n. 
where the money had been paid into tlie 
defendant's hands for the plaintiff's use, 
and applied by the former to another pur- 
pose; and see Crockford v. Winter, 1 
Camp. 129, wh^pe the rule was held to ex- 
tend to money obtained by fraud. 

(h) 6 Esp. C. 45. Nichol v. Thompson, 
1 Camp. 52. But see Blaney v. Hen- 
drick, 2 Bl. 761 ; 3 Wils. 205 ; where the 
rule for allowing interest was extended to 
all liquidated sums, although the balanee 
there arose on an account stated for goods 
sold and delivered. And in Pinhom v. 
T'uckington , 3 Camp. 468, Lord Ellen- 
borough held, that where money due on a 
balance of account was awarded to be paid 
on a particular time and place, interest 
ran after a demand duly made See also 
Marquis of Anglesea v. Chafey, per Ab- 
bott, J. Dorchester Spring Ass. 1818. 
Manning’s Index, 185. And see 1 East, 
400 ; 1 M. & S. 173; Yin. Ab. tit. Arbitra- 
tion, C. 2. 

(/) Kingston v. Mackintosh, 1 Camp. 
518. And per Le Blanc, J. in Be Ber- 
nales ▼. Fuller , 2 Camp. 427. And per 
Ld. Ellenborough in Be Haviland v. 
Bowerhank, 1 Camp. 50, and supra . 

(in) Shipley v. Hammond, 5 Esp. C. 
114; but it was said that it would have 
been otherwise had a day been appointed 
for payment. 
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able eo nomine, it is recoverable as damages (n). If, however, on grounds 
of general policy, which may not be unattended with inconvenience in par- 
ticular cases, a general rule be laid down which excludes a direct claim to 
interest, it would be contrary to the same general principle of policy to 
allow interest to be recovered indirectly under another description. 

A trader pledges goods on a promise to pay interest ; the creditor is 
entitled to interest up to the date of the commission ( 0 ). 

Where a defendant sued upon a security, carrying interest, pays money 
into Court sufficient to cover the principal, with interest down to the com- 
mencement of the action, but not to the time of pa 3 ~ing in the money, the 
plaintiff may proceed, and a jury on trial is bound to give him damages for 
the interest accruing between the commencement of the action and the pay- 
ment into Court (p). 


INTERPLEADER ACT. 

By the 1 & 2 Will, 4, c. 58, s. 7, all rules, orders, matters, and decisions 
to be made and done in pursuance of the Act, except affidavits, may, 
together with the declaration in the cause, be entered of record. 

JURISDICTION. 

As to the jurisdiction of an inferior court, where the amount is reduced 
by a set off : see Str. 1191 ; 2 Wils. 68; 3 Wils. 48. By payment : 1 Taunt. 
60; 7 Moore, 68 ; 1 B. & P. 223; 8 East, 28. A statute which enacts that 
if any difference shall arise, it shall be decided by commissioners, &c., does 
not, without express words, oust the jurisdiction of the superior courts. 
Lord Shaftesbury v. J Russell, 1 B. Sc C. 066. See tit. Award. 


(n) JOe Her nates v. Wood, 3 Camp. 
258 ; where in an action to recover a de- 
posit on an agreement for the sale of an 
estate, it was alleged by way of special 
damage that the plaintiff had lost or been 
deprived of the sum deposited; and Ld. 
Ellenborough held, that the plaintiff was 
entitled to recover interest as special 
damage. In Marshall v. Poole , 13 East, 
98, the Court said that the interest subse- 
quent to the day appointed for payment, 
might be considered as part of the stipu- 
lated price of the goods. In the case of 
A mott v. Redfern, 3 Bing. 353, which was 
an action on a Scotch judgment, on a claim 
for work and labour on a contract made in 
England, and where the Scotch Court had 
allowed interest ; the Court sustained the 
verdict on the judgment, on the ground 
that even In England, where a debt is 
wrongfully withheld after the plaintiff has 
endeavoured to obtain judgment, the Jury 
may give interest in the shape of damages. 
And the case of Lee v. Munn , 8 Taunt. 
45, was cited, where it was held, that an 
auctioneer who had had a deposit in his 
hands for four years could not be compelled 
to pay interest, because the plaintiff had 
made no demand on him for repayment of 
the deposit. And also the case of Eddowes 
v. Hopkins , Doug. 376, where Ld. Mans- 
field held, that in cases of long delay, and 
under vexatious and oppressive circum* 


stances, juries in their discretion might 
allow interest. Also the cases of JUack - 
more v. Fleming, 7 T. R. 446 ; Craven v. 
Ticknell , 1 Ves. j. 60 ; and Jlilhousc 
v. Davis , 1 M. & 8. 169. But in Page v. 
Newman, 9 B. & W C. 381, the Court of 
King’s Bench expressed an opinion that It 
would be more convenient to adhere to a ge- 
neral rule, than to leave it open to inquiry, 
in each particular case, whether the delay 
had been attended with vexatious and op- 
pressive circumstances. Ld. Tenterden 
observed, that if the rule were to be adopt- 
ed it might frequently be made a question 
at JYisi Prius , whether proper means had 
been used to obtain payment of the debt, 
and such as the party ought to have used, 
which would be productive of much in- 
convenience. 

( 0 ) Crosley's Case ,7 Vin. Ab. 110. But 
a mortgagee shall have his interest run 
upon a bankrupt’s estate, because he hath 
a right in rm; but as to other interest, it 
ceaseth on the bankruptcy. Per King, 
Clianc., 7 Vin. Ab. 110. 

(p) Kidd v. Walker . 2 B. & A. 705. 
On an award directing payment of money 
interest may be recovered by action, but 
not by motion for attachment. Churcher , 
Gent . one,8fC. v. Stringer , Gent, one, See. 2 
B. Sc Ad. 777. 
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JURY ACT.— JUSTICES. 


JURY ACT. 

0 Geo. 4, c. 60 ; motions to regulate the trial must be made at Nisi Prius . 
7 Taunt. 890. 


JUSTICES. 

In actions against justices of the peace and peace officers ( q), may be 
considered, — 

I. The jrroofs in an action against a justice of the peace, Sfc. 

1. Of notice of action, p. 580. 

2. Of the commencement of the action, p. 583. 

3. Of the cause of action, within the county, &c. p. 584. 

4. Where a conviction has been quashed, ibid. 

II. Proofs in defence by justices, p. 685. 

III. By constables , Sfc., acting under a warrant , p. 594. 

IY. By constables , fyc., acting without warrant , p. 600. 

1 . Notice of action . — By the stat. 24 Geo. 2, c. 44, s. 1 , no writ shall be 
sued out against, nor uny copy of any process at the suit of a subject shall be 
served on, any justice of the peace for anything by him done in the execu- 
tion of his office (r), until notice in writing of such intended writ or process (s) 
shall have been delivered (t) to him, or left at the usual place of his abode 
by the attorney (u ) or agent for the party who intends to sue, or cause the 
same to be sued out or served, at least one calendar month (x) before the 
suing out or serving the same ; in which notice shall be clearly and ex- 
plicitly contained the cause of actum (y) which such party hath or claimeth 
to have against such justice of the peace ; on the back of which notice shall 
be indorsed the name of such attorney (z), or agent, together with the place 
of his abode. 

Done in the execution of his office . — The object of the Legislature wa9 to 
enable the magistrate to tender amends for the wrong done ; the statute there- 
fore supposes a wrong to have been done in consequence of some excess, or 
want of authority ; for where the justice has not exceeded his authority the 
enactment is useless. Hence, if the subject-matter be within the jurisdiction 
of the magistrate, and he intend bond fide (a) to act as a magistrate at the 
time, he is within the protection of this statute, although he acts errone- 
ously (6). The statute applies, unless the act be wholly aliene to the juris- 
diction, and done diverso intuitu (e). 

(q) For actions against officers of excise 
Ac. see the title. 

(r) Infra , 580. 

(*) Ivfra, 581. 

(*) Infra, ib. 

(«) Infra, ib. 

<*) Infra, 583. 

(y) Itfra, 581. 

Irfra,b 82. 

(a) It seems that the question of bona 
fids* is in all such cases one of fact for the 
jury. Wedge v. Berkeley, 6 A. A E. 663. 

(b) See Weller v. Toke, 9 East, 364 ; 
where one magistrate made an order in a 
case where the authority of two was neces- 
sary. So in Brest idge v. Woodman , 1 B. 


A C. 12, where a magistrate acted on a 
subject-matter of complaint, the facts of 
which arose locally beyond the limits of 
his jurisdiction. And the distinction was 
taken between a magistrate and constable 
in that respect, for a constable is not pro- 
tected unless he act in obedience to the 
warrant ; Money v. Leach, 3 Burr. 1742; 
but a magistrate in all cases where he acts 
in execution of his office. And see Oaby 
v. The WUts and Berhs'Canal Company , 
3 M. AS. 580. And see Ld. Kenyon’s ob- 
servations, Oreentcay ▼. Hurd, 4 T. B. 
653 ; and Ld. Tenterden’s, in Beechey v. 
Sides, 9 B. A C. 809. 

(r) Per Ld. Ellcnboroug* 9 East, 365, 
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And where the subject-matter is within the jurisdiction of the magistrate) Notice, 
it will be presumed that he acted as a justice (d ) ; and therefore, where one w ^ en ne " 
who was lord of a manor, and also a justice of the peace, seized a gun in cessary * 
the house of an unqualified person, it was presumed that he acted as a jus- 
tice, and notice was held to be necessary (e). 

Where an action was brought to recover a penalty for acting as a 
magistrate without a qualification (f), it was held that the defendant was 
not entitled to notice, the question being whether he was a magistrate 
at all ( g). 

The plaintiff must prove that the notice was delivered to the defendant, Proof of 
or was left at his usual place of abode by the plaintiff's agent or attorney, service. 
The notice is usually proved by evidence of the servioe of a duplicate 
original (A); if a single original has been served, notice should be given to 
produce it. 

Of such intended writ or process . — As the notice was prescribed by the Form of 
Act in order to introduce a strictness of proceeding in favour of magis- the notice, 
trates (£), it must be precise according to the terms of the Act. The writ 
•or process must be specified (A), as well as the cause of action. 

Notice of an action on the case will not support an action of trespass (Z) ; 


& P. C. Briggs v. Evelyn 9 2 H. B. 115. 
And therefore, if a single magistrate com- 
mit the mother of a bastard for not filiat- 
ing a child, although jurisdiction by the 
stat. 18 Eliz. c. 3, s. 2, is given to two 
magistrates, acting jointly, and not to a 
single one, he is within the protection of 
the statute. Weller v. ToJte, 9 East, 304. 
So where by a local Act of Parliament 
notice was required of any action for any- 
thing done in pursuance of the Act, it was 
held that a magistrate was entitled to notieo 
who had acted under colour of the Act, al- 
though he had exceeded his jurisdiction. 
Graves v. Arnold , 3 Camp. 242. Anil see 
Styles v. Cox , Vaugh. 111. So where a 
magistrate committed a man for being on 
the shafts of a cart standing still, the Act 
authorising a commitment in the case of 
riding on them only. Bird v. Gunston 9 
cited in Cook v. Leonard , 6 B. Sc C. 354. 
Where an Act requires notice before action 
brought, in respect of anything done in 
pursuance of or in execution of its provi- 
sions, those latter words are not confined 
to acts strictly in pursuance of the Afet of 
Parliament, but extend to all acts done 
bond fde, which may reasonably be pre- 
sumed to he done in pursuance of the Act ; 
but not where there is no colour for suppos- 
ing that the act done is authorised : where, 
therefore, the defendants, being officers 
act ins under a local paving Act, had ordered 
the plaintiffs to remove a dromedary and 
monkeys, which were exhibited in the 
streets, out of the town, and they were re- 
moved into a stable, and had thereby ceased 
to he any nuisance, but the defendants 
afterwards had attempted forcibly to re- 
move them thence ; held, that there being 
no reasonable ground for supposing that 
the Act authorised them in so doing, they 
were not entitled to notice of action. Cook 


v. Leonard , 0 B. & C, 351. And see Law- 
ton v. Miller , cited lb. Morgan v. Palmer , 
2 B. & C. 729. And Irving v. Wilson , 4 
T. H. 485. Charlesworth v. Budgard , 
1 *C. M. & R. 505. So in an action for 
acting os a magistrate without qualifica- 
tion. Wright v. Horton ^ , Holt's C. 458. So 
where a disturbance having taken place on 
the discharge of a prisoner, the defendant, 
a magistrate, at a place out of sight of the 
disturbance, seized the plaintiff*, who was 
wholly unconnected with the transaction. 
Jatnes v. Saunders , 10 Bing. 429. 

( d ) 2 H. B. 114. 

(c?) Briggs v. Evelyn , 2 H. B. 114. The 
stat. 5 Ann. c. 14, empowers a justice to 
seize an engine for the destruction of game 
in the hands of an unqualified person. 

(/) Under the stat. 18 G. 2, c. 20. 

(g) Per Wood, B., Wright v. II art on 9 
1 Holt's C. 458. 

( h ) Vide supra 9 110, and tit. Notice. 

(i) Per Ld. Kenyon, 7 T. II. 835. Tay- 
lor v. Fenwick , 7 T. R. 035. 

(A) Lovelace v. Curry , 7 T. R. 631. It 
is not necessary to name all the parties in- 
tended to be included in the action, or to 
state whether it will be joint or several. 
Box v. Jones 9 5 Price, 178. 

(/) Strickland v. Ward 9 7 T. R. 631, in 
note. But in that case, it is to be observed, 
the notice did not state the process at all , 
and therefore was clearly defective on that 
ground, and qu. whether the description of 
the form of action might not be rejected as 
surplusage, the notice containing a true de- 
scription of the process and cause of action. 
See the observations of Ld. Loughborough, 
C. J., and Gould, J. in Wood v. Folliott 9 
cited 3 B. & P. 552, in the note, who seem 
to have been of that opinion. In Sabine 
v. Be Burgh , 2 Camp. 198, Ld. Bllenbo- 
rough, in allusion to the case pf Lovelace 
v v 3 
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F6rmdf but notice of a bill of Middlesex has been held to be sufficient, without 
^ # specifying whether case or trespass (m). 

Where a notice of the intended process and cause of actipn was duly 
served, and the plaintiff having issued a writ of quo minus against the jus- 
tice only, which in a few days he abandoned, and issued a writ against the 
justice and the constable; held, that the notice was sufficient to warrant 
the latter writ, and proceedings thereupon (»). 

No evidence can be received of any cause of action which is not specified 
in the notice ( o ). 

Indorsed with the name of such attorney (p) or agent, together with the 
place of his abode (q). — An indorsement of the initial letter of the Christian 
name, together with the surname, is sufficient (r). 

It is sufficient if the attorney describe himself of the town where he 
resides, as of Birmingham (s), provided the description purport to indicate 
the residence of the attorney ; it is otherwise where the notice does not 
describe the residence ; thus, the indorsement u given under my hand at 
Durham,” without any other notification of residence or abode, was held to 
be insufficient ( t) y being a mere description, not of residence, but of the 
place of signature. 

A notice, describing the plaintiff’s attorney as of New-lnn, London , in- 
stead of New-lnn, Westminster , was held to be insufficient (w). 


v. Curry , said, “I do not disapprove of 
any tiling laid down in that case, but I am 
not disposed to carry it farther, lest actions 
of this kind should be entirely defeated.” 

(hi) Sabine v. Be Burgh , 2 Camp. 196. 
And notice stating arrest and imprison- 
ment, and that plaintiff was compelled to 
pay a sum of money to obtain his dis- 
charge, and that a precept called a latitat 
would be issued against him for the said 
imprisonment, is sufficient. Hobson v. 
Spearman , 3 B. & A. 493. 

(n) Jones v. Simpson , 1 Or. & J. 174, 
and 1 Tyrw. 35. And see Agar v. Morgan , 
2 Pri. 126; and Bax v. Janes, 5 Pri. 168. 

(o) 24 Geo. 2, c. 44, s. 5. A notice to 
the magistrate mentions imprisonment only 
as the cause of action, the declaration being 
for a battery and imprisonment, the vari- 
ance is not material, except that it pre- 
cludes the plaintiff from giving evidence of 
a battery. Robson v. Spearman , 3 B. & A. 
493. Where the notice was of action for 
seizure of goods under a warrant directed 
to J. Birehe, and it appeared that the 
goods were seized under a warrant directed 
to the constable of Halifax, and not. to 
J. Birehe; it was held, that the notice was 
insufficient. Aked v. Stocks , others , 4 
Bing. 509. It is sufficient to inform the 
defendant substantially of the cause of 
complaint. Jones v. Bird, 5B.&A. 844. 

{p) In the case of Sabine v. Be Burgh, 
2 Camp. 196, the attorney who had in- 
dorsed and served the notice was asked, on 
cross-examination, whether he had at me 
time taken out his certificate, and hd an- 
swered, that he had ordered his clerk to 
take it out, and had given him money for 
that purpose ; and Lord Eilenborough held 


that this was sufficient evidence of his 
being qualified to act as an attorney. It 
does not appear whether, in that case, the 
witness had indorsed the notice as an at- 
torney, specifically, or merely as agent ; 
and qu. whether, as the words of the stat. 
are attorney or agent, it is essential that 
he Bhould actually be an attorney. 

( q ) It is enough to indorse the attorney's 
place of business, though he do not reside 
there. Roberts v. Williams, 2 C. M. & R. 
561 . And it need not be the attorney on 
the record. Ib. 

(r) May hew v. Locke, 7 Taunt. 03. So, 
semble, is the surname without the Chris- 
tian name. James v. Swift , 4 B. & C. 
681 ; per Holroyd, J. 

(s) Osborn v. Gough , 3 B. & P. 551. 
Wood v. Folliott , ibid. 552. In the latter 
case, which was under the stat. 23 Geo. 3, 
c. 70, s. 30, which requires that the notice 

a contain the name and place of abode 
e person who is to bring such action, 
and the action being brought by three 
owners of a ship, who were described as 
William Wood, of Rotherhithe, in the 
county of Surrey, merchant; Alexander 
Wood, late of the same place, mariner; 
and Osborn Deverson, late of the same 
place, mariner; it was held that the de- 
scription was sufficient. But it seems that 
in die case of London, or a very large town, 
such as Manchester, the town generally 
would not be sufficient. Per Thompson, B. 
in Croohe v. Currie , Tldd,28 («). 

(0 Taylor v. Fenwick, 7 T. R. 635; 
6 Esp. G. 138. 

(u) Stears v. Smith, 6 Esp. C. 138. But 
see Milter. Collett, 6 Bing. 90. 
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At least one calendar month before the suing out or serving the same . — For Time of 
this purpose, and also to show that the action was commenced within six ^ notieom 
calendar months, the plaintiff must prove the commencement of the 
action (x ) ; the day on which notice is served is to be included (y). 

2. The commencement of the action within six months , — By sec. 8 of the Commence- 
samp stat. no action shall be brought against any justice of the peace for 
anything done in the execution of his office, or against any constable, m on * 
head borough, or other officer or person acting as aforesaid (z), unless com- 
menced within six calendar months after the act committed. This must be 
proved as usual by the production of the writ, or an examined copy of the 
return (a). 

The suing out the common process of a bill of Middlesex, latitat, or capias 
quare clausum fregit, was considered to be the commencement of the action ( h ). 

But the true time of suing out the writ may be proved in opposition to the 
tegte, as where it is sued out in vacation, and bears date as of the preceding 
term (c). The memorandum upon the record, where the proceeding was by 
bill, also showed the commencement of the action within time (rf). 

The plaintiff must not only show that he sued out a writ within the time r 
but also that he proceeded upon that writ. 

In Weston v. Foumier 9 the notice of action was served on the 10th of 
March 1809, a writ of latitat was sued on the 20th of May following, an 
alias writ was sued out February 0th, 1810, and the memorandum of the 
record was of Hilary 1810. It was objected, that the first writ had not 
been served, and that as it had not been returned, the alias writ, which was 
after the memorandum on the record, could not be connected with it in 
continuance ; and the Court held that the plaintiff had been properly non- 
suited upon this objection ( e ) ; for there was no service of the first writ, and 
it was not returned (f). 


(x) Inf ra y tit. Time. 

( t y) Cattle v. Burditty 3 T. R. 623. See 
tit. Hundred, and Time. 

(2) Infra , 600. This clause of the Act 
(observes Abbott, J. C., in Barton v. Wil- 
liams, 3 B. & A. 333) was intended for the 
benefit of those who, intending to act right, 
by mistake act wrong. As where a con- 
stable, directed by a warrant to take the 
goods of A., by mistake takes those of B . 
lb. So in case of a variance as to the de- 
scription of goods taken. Smith v. Wilt- 
shire, 2 B. & B. 619. The true test |n all 
such cases seems to be, that acted on in 
Barton v. Williams , viz., whether the 
party was actuated by an honest belief 
that he was discharging his duty. In 
the case of Alcock v. Andrews, 2 Esp. C. 
542 ( n), Ld. Eenyon lays down the dis- 
tinction to be between cases where the 
constable acts virtute qffzcii, and those 
where he acts colore officii*, and that 
where the act is of such a nature that the 
office gives him no authority to do it, he is 
not to be regarded as an officer. See be- 
low, 600. A patrol employed to take up 
disorderly persons, who is not a constable, 
is not a peace officer. Cliffe v. Little - 
more , 5 Esp. C. 39. 

(a) Supra, t it. Hundred: infra, tit. 
Time. By the stat. 2 W. 4, c. 39, s. 12, 


every writ bears date on the day when it 
is issued. 

( b ) WiUes, 257 ; 2 Bl. 925 ; Burr. 964. 

(c) Johnson v. Smith , Burr. 200; B. 
N. P. 195. And see tit. Time. 

( 1 d ) See tit. Time, and supra, tit. Hun- 
dred. Although the commencement of 
an action cannot be legally proved except 
by the production of the writ, See. (per Le 
Blanc, J. in Matthew v. Haigh, 4 Esp. C. 
100) ; yet as against a plaintiff , proof 
of the delivery of a declaration by him, at 
a particular time, will be evidence that the 
action subsisted at that time. ( Matthete 
v. Haigh, 4 Esp. C. 100, per Le Blanc, J. ; 
and Harris v. Orme , 2 Camp. 497, in the 
note.L But semble, this would not be su£» 
flcienrevidence In an action against a ma- 
gistrate ; for the delivery of a declaration 
is the plaintiff’s own act ; and although it 
might operate as an admission against him- 
self, would scarcely be binding on a de- 
fendant ; but see further, tit. Time. 

(e) 14 East, 491. Note, the imprison- 
ment continued till July; bat it was held 
that the plaintiff was bound to proceed 
within six months after notice. See Har- 
ris v. Woolf ord, 6 T. R. 617 ; and Stanway 
v. Berry , 2 B. Sc P. 157 ; and tit. Time,, 
and Limitations. 

(/) Bayley, J. observed, that the suing 
p v 4 



Commence 
went of tbe 
action. 


Cause of 
action* 


III OilHe of 
conviction 
finished. 


584 JUSTICES t IN CASE OF CONVICTION QUASHED- 

Where several writs are sued out, it is* necessary to show that the first 
has been returned (^) ; but where one only has been sued out, it is sufficient 
to prove it, without proving the return, provided the plaintiff has declared 
within a year afterwards (A). 

3. Where the cause of action is a continuing one, by imprisonment, it is 
sufficient to show that the action was commenced within six months of the 
end of such imprisonment (i), But if the plaintiff gives notice pending the 
imprisonment, he is bound to proceed within six months of the notice; for 
as to any subsequent cause of action, there is no notice (A). 

Trespass or trover for seizing goods must be brought within the time 
limited from the original seizure (/). 

• The cause of action must be proved to have arisen within the county (m). 
The trespass or other cause of action is to be established by proving the 
authority of the magistrate given to the bailiff or constable, either by evi- 
dence of an oral or written direction ; by the production and proof of the 
warrant, if it be in the plaintiff's power, or if not, by serving the person in 
possession of it with a subpeend duces tecum , to produce it, or giving notice 
to the defendant to produce it, and by giving parol evidence of it after 
proof that it is in his possession, and his omission to produce it. 

In actions against a constable who has acted in obedience to the warrant 
of a magistrate, if his neglect or refusal to produce the warrant, and grant 
a copy of it, be relied upon, the plaintiff must prove a demand of the war- 
rant (m). 

4. By the Slat. 43 Geo. 3, c. 141, in all actions brought against any 
justice of the peace on account of any conviction made by virtue of any Act 
of Parliament, or by reason of any tiling done or commanded tb be done by 
such justice for the levying of any penalty, apprehending any party, or for 
or about the carrying such conviction into effect, in case such conviction 
shall have been quashed, the plaintiff in such action, besides the value and 
amount of the penalty which may have been levied upon the plaintiff, in 
case any levy thereof shall have been made, shall not be entitled to recover 
any greater damages than the sum of two-pence, nor any cost 9 of suit, 
unless it shall be expressly alleged in the declaration in the action (which 
shall be in an action upon the case only), that such acts were done mali- 
ciously t and without any reasonable or probable cause. 

This statute applies to those cases only where a conviction has been 
quashed (o). To entitle himself to greater damages than two-pence, the 
plaintiff must prove that the act of the magistrate was malicious, and with- 


out of the second writ was at least primd 
facte evidence to show that the ftsyt had 
not been Served, 14 East, 403* 

( g) Parsons v. King, 7 T. R, C. Har- 
ris v. Wool ford, 6 T. R. 017; Stamcay 
v. Perry , 2 B. & P. 157 ; Smith v. 
Bmver, 3 T. R. 662. See tit. Limit a- 
TiONS.— T ime. 

(Ji) Parsons v. King, 7 T. R. 6. 

(i) Massey v. Johnson, 12 East, 67. 
Ptckersgtll v. Palmer , B. N. P. 24; for, 
tlie whole is one entire trespass. 

W Weston \. Fournier, 14 East, 491. 
i0 Godin v. Ferris, 2 H. B. 14. Saun- 


ders v. Saunders , 2 East, 254. P. C. 
Smithy. Wiltshire , 2 B. &JB. 619. So 
in the case of a custom-house officer, even 
although a suit for condemnation be pend- 
ing in the Exchequer. Godin v. Ferris. 
2 H. B. 14. 

(m) 21 Jac. 1, c. 12, s. 5. 

(») Vid. infra , 695. 

(o) Massey v. Johnson, 12 East, 67. 
Where, in an action of trespass. It appeared 
to be doubtful whether there had been a 
conviction or not, the Court would not, on 
motion to set aside the nonsuit of the plain- 
tiff (on the ground that the action ought to 
have been laid in case), listen to an af&dar 
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out reasonable or probable cause; and tbe question is not whether there 
was reasonable or probable cause in fact , but whether it appeared to the 
magistrate that there was such cause, for it does not foUow that he acted 
maliciously, although there was no reasonable or probable cause in fact. 
For this purpose, what passed before the magistrate relating to the convic- 
tion is proper and necessary evidence ( p ). 

II. By the stat. 21 Jac. 1, c. 12, s.6, if any action shall be brought against 
any justice of the peace, mayor or bailiff of a city or town corporate, head- 
borough, portreeve, constable, tithing-man, churchwarden, or overseer of 
the poor, and their deputies, or any other who by their aid, or by their com- 
mandment (q) 9 shall do anything concerning their office (r), concerning any- 
thing by them done by virtue of their office, such action must be laid within 
the county where the trespass was committed. The defendant may plead 
the general issue, and give the special matter in evidence (s). 

It seems to be a settled rule, that a conviction still subsisting, and valid 
upon the face of it(tf), on a subject within the jurisdiction of the defendant 


vit that there had, in fact, been a convic- 
tion, but granted a new trial. See also 
Gray v. Cookson , 18 East, 15. Rogers v. 
Jones , R. & M. C. 129. After the con- 
viction has been quashed, the action must 
he in case, and not in trespass; but the 
general rule (which still governs cases which 
are not within the statute) is, that an ac- 
tion for a commitment under a warrant 
must be in trespass, and not in case. Mor- 
gan v. Hughes , 2 T. R. 225. 

(p) Hurley v. Hethune , 5 Taunt. 583. 

(*/) A constable who aids a parish officer 
in levying a distress for poors-rates is not 
liable in trespass, although a demand of a 
warrant was duly made upon him, (but 
not on the overseer ,) in pursuance of the 
statute. Clarke v. JJavcy , 4 Moore, 465. 
Parish officers sued for goods sold and de- 
livered to the poor, are not within the stat. 
Blanchard v. Bramble , 3 M. & C. 131. 

(r) Acts done by unqualified justices, 
are not actually void. Margate Pier 
Comp . v. Harrison , 3 B. & A. 268. And 
tlie justices are not trespassers. Id . 

(*) If the defendant obtain a verdict, or 
the plaintiff become nonsuited, or suffer 
any discontinuance, the defendant, by the 
same statute, is entitled to double costs, on 
a certificate from the Judge that he was 
such officer at the time of the trespass, and 
acting in the execution of his office. The 
certificate may be granted after the trial. 
Harper v. Carr, 7 T. R. 449. By the 
st. 43 Q. 3, c. 85, s. 6, the Act is extended 
to all persons holding or exercising any 
public employment, or any office, station 
or capacity, civil or military, in or out of 
the kingdom, and who by virtue of any act 
or law within the kingdom, or any act, law, 
ordinance or lawful authority in any foreign 
possession of his Majesty, have or may 
hereafter have by virtue of such employ- 
ment, office, station or capacity, authority 
to commit persons to safe custody. The 
local venue, as in case of other offences 


committed abroad, is dispensed with. Com- 
missioners of Requests, with power to 
commit for contempt, are not within the 
statute. Mackey v. Gooden , 1 Bowl. P. C. 
463. 

(f) In Mann v. Havers, 3 B. Sc A. 103, 
where the Information, on a conviction 
charging the plaintiff with having unlaw- 
fully returned without a certificate from 
the parish to which he had been removed, 
followed the wonls of the stat. 17 G. 2, 
c. 5 ; it was held that the conviction was 
good, and supplied a defence to an action 
against the magistrate. Secus, where the 
conviction is apparently tnroueoufl, though 
it has not been quashed. Thus it was held, 
that a magistrate could not defend himself 
on a conviction which alleged that the 
plaintiff drove to hire, instead of voh hire, 
Cloud v. Turfery, 2 Bing. 818. So if the 
conviction vary from the form prescribed 
by a statute; Goss v. Jackson , 3 Esp. C. 
198, per Lord Kenyon. His Lordship re- 
ferred to the case of Bavidson v. Gill , 1 
East’s R. 64, where the Court held that an 
order for stopping up an old footway must 
pursue the form given by the statute, which 
directed that the form shall be used, See. 
See also R. v. Taylor , 7 B. & R. 628, 
where a conviction against an apprentice 
was held to be bad, both because the form 
given by the stat. 3 G. 4, c. 23, was not 
pursued, and because the cbnviction did not 
show that the party was an apprentice 
within the stat. 4 Geo. 4, c. 29,, s. 2. In 
general, where there is a defect in jurisdic- 
tion, no appeal is necessary. R. v. Chit - 
*J>ers Coton , 8 T. R. 178. Attorney-gene - 
ral v. Lord Hot ham, 1 Turn. 219. A 
conviction not stating the offence to have 
been proved on oath, is bad. JSxparte 
Aldridge , 2 B. & C. 600. So, if the adju- 
dication exceed the cause of complaint. 17. 
v. Soper , 3 B. Sc C. 857. An older by 
justices for payment of double value of 
goods fraudulently removed to prevent a 
distress, must show on the face of it that 
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as a magistrate, is a legal bar to an action for anything done under such a 
conviction (u). The principles on which this position rests have already 
been considered (a). 

It is otherwise where the subject-matter is not within the jurisdiction of 
the magistrate ( x), or where it appears from the conviction itself that he 
has been guilty of an excess of jurisdiction (y). As where the defendant 


the party removing the goods was tenant. 
JR. v. Davies , 5 B. Sc Ad. 551. See also 
JR. v Walsh , 1 Ad. & Ell. 481 ; Fawcett v. 
Fowlis, 7 R. & €. 394. 

( u ) Vide supra, Vol. I. tit. Judgment. 
Strickland v. Ward, ibid. Gray v. Cook- 
son, ibid.; and 16 East, 21. 

( v ) Supra , Vol. I. tit. Judgment; 7 
T. R. 361. Massey v. Johnson, 12 East, 

81 ; 16 East, 21. What Judges of the 
particular matter have adjudged is not 
traversable, per Holt, C. J. Groenvelt v. 
Burwell , Salk. 396. And if a justice of 
the peace record that upon his view as a 
fact which is no fact, he cannot be drawn 
in question either by action or indictment. 

12 Co. 23; 27 Ass. 19; Salk. 397. But 
if a constable commit a man for a breach of 
the peace in his presence, the fact is tra- 
versable, for he has no judicial authority ; 
he does not commit for punishment, but 
tor safe custody. So leather-searchers, 
under an Act of Parliament, authorizing 
them to seize leather insufficiently* dried, 
are liable in trespass for seizing leather 
which turns out to be sufficiently dried. 
Warns v. Varley $ other s, 6 T. R. 443. 
The Court of K. B. has no power to review 
the reasons of justices of the peace, on 
which they form their judgments in grant- 
ing licences, &c. ; but if it clearly appear 
that the justices have been partially, mali- 
ciously or corruptly Influenced, and have 
abused the trust reposed in them, they 
are liable to a prosecution by information 
or indictment, or even possibly by action, 
if the malice be very gross and injurious ; 
per Lord Mansfield. justices are not lia- 
ble for what they do at sessions. Staunf. 
173. Unless In case of manifest oppression 
and abuse of power. 2 Barnard, 249; 
Bum’s J. tit. Sessions. See tit Trespass. 

(<r) Terry v. Huntingdon , Hardr. 480. 
See the cases cited in the next note. 

(y) Where justices decide on a matter 
not within their jurisdiction they are liable 
in an action. Per Hale, C. B. Terry v. 
Huntington , Hardr. 480. And special 
jurisdictions may be circumscribed, 1st, as 
to place; 2dly, persons; 3dly, subject- 
matter. Ibid* And if they give judg-% 
ment on matters arising in another place, 
or in any matter beyond their jurisdiction, 
all is void, as coram nonjudice . Ibid . See 
Cowp. 640. 8 East. 404. Baldwin v. 
Blackmore , 1 Burr. 595 ; 2 Bl. R. 1146. 
So if justices of a county act in a fran- 
chise of exclusive jurisdiction. Talbot v. 
Hubble, Sir. 1154 ; 2 Tau. 557. In order 


to justify magistrates in granting 
rity to collect a composition in lieu of stat. 
duty, it should be made to appear on oath 
before both magistrates that the road can 
be more effectually repaired by such com- 
position. Stanley v. Fielden , 5 B. & A. 
425. A magistrate is a trespasser who 
grants a warrant of distress upon docu- 
ments laid before him, which are the acts 
of other magistrates, if the want of juris- 
diction be manifest; per Bayley, J. Ib. 
So if a magistrate levy under an order for 
payment of wages to one employed to keep 
possession of goods seized under a Ji* fa . ; 
for such a person is not a labourer within 
the stat. 22 G. 3, c. 19. Branwell v. Fen- 
necke, 7 B. & C. 536 ; and per Holroyd, J. 
it should appear on the warrant that he is 
a labourer. So a conviction will be bad 
unless it appear on the face of the convic- 
tion that the fact was done within the local 
jurisdiction of the magistrate. R. v. 
Hazell, 13 East, 139; JR. v. Chandler , 
14 East, 274. So in the case of an order 
by justices ; JR. v. Hulcott , 6 T. R. 587 ; 
where an order for the discharge of a ser- 
vant was held to be void for not stating 
that he was a servant in husbandry. A. 
contracted with JR. to build a wall for a 
certain price within a certain time, but 
having performed part refused to go on; 
complaint being made before a magistrate 
under 4 Geo. 4, c. 34, the information 
stathig the contract, the magistrate con- 
victed B,, and committed him. On tres- 
pass brought against the magistrate, the 
Court held that the conviction and com- 
mitment did not supply a defence, for the 
information showed that he had not juris- 
diction. And per Bayley, J. if an infor- 
mation laid before a justice alleges that 
which is within his jurisdiction, he may act 
upon it, unless the party against whom the 
information is laid proves the real facts of the 
case, which take it out of the jurisdiction. 
Lancaster v. Greaves, 9 B. & C. 626. 
Where a member applied against a friendly 
society under 49 Geo. 3, c. 125, for im- 
properly refusing relief, it was held that 
upon the construction of the 3d section the 
justices before whom the proceedings are had 
must be both residing within the county, 
See* within which the society is held, and 
that one only being so resident they had 
not jurisdiction. Sharp v. Aspinall, 10 
B. & C. 47. Note, that the defect of 
jurisdiction appeared on tlm face of the 
defendants, (the magistrates) pleas to an 
action of trespass. A conviction reciting 
an agreement to weave at certain prices. 
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gave in evidence four separate convictions of the plaintiff for selling bread Defence by 
on the same Sunday (z). For the Court were of opinion that no more than 
one penalty could be incurred for selling bread on the same Sunday, and conviction, 
therefore that the levying under the last three convictions was illegal (a). 

In such a case it is not essential for the plaintiff to prove that the convic- 
tion has been quashed, for it if wholly void ( b ). So where the defendant, 
being a justice of the peace, having convicted the plaintiff of destroying 
game, committed him to prison without first endeavouring to levy the 
penalty, the plaintiff having effects on which a distress might have been 
levied (c). 

It seems to be perfectly well settled, that if the magistrate have general 
jurisdiction over the subject-matter, evidence is inadmissible to show that 
he came to an erroneous conclusion in the particular case ( d), for that is 
properly the subject of an appeal. 

and alleging a neglect of the work, held ing absented himself as an apprentice ftom 

not to be a contracting to serve within the his master’s service, the conviction being 

4 Geo. 4, c. 34 ; the conviction therefore apparently regular, although he swore that 

was bad, as without jurisdiction. Hardy v. on coming of age he had avoided the in- 

liyle, 9 B. 6c C. 603. A conviction of two dentures before the offence alleged, and 

persons jointly of an assault under the 9 hod insisted on that fact before the magis- 

G. 4, c. 31, imposing a single joint fine on trates. Where a warrant was granted by 

both, instead of a separate one on each, is a magistrate, on a conviction for not doing 

had. Morgan v. Brown, 4 Ad. & EU. statute duty on a road in the township of 

515. A conviction for having kept open Ingleby, in the parish of Amcliffe, it was 

a beer shop at times prohibited by the held that it could not be objected on an 

justices in session, which does not aver that action brought, that the plaintiff was not, 

the justices made such order, nor at what as an occupier of lands in the township of 

time the shop was kept open, is bad. Neto- Amcliffe, subject to the repair of roads in 

man v. Hardicicke > 3 N. & P. 368. It Ingleby, for that might have been objected 

seems that a conviction which is bad in on the hearing before the magistrate, or on 

form, though confirmed at the sessions on an appeal. Fawcett v. FowlU , 7 B. Sc C. 

appeal, cannot be enforced. R. v. j Boult bee 9 394 ; and qu. whether it could be objected 

4 Ad. Sc Ell. 498. Justices at sessions can- that the surveyor had been improperly ap- 

not quash for a defect in a conviction not pointed for the wliole parish. The case is 

mentioned in the notice of appeal. Jb. distinguishable from those where it has 

(z) Under the stat. 29 C. 1, c. 27. been held that one who is not an occupier 

(//) Crepps v. Durden , Cowp. 640. of lands in or an inhabitant of a parish may 

There the want of jurisdiction appeared maintain trespass for a distress for rates ; 

on the face of the conviction. See the in such cases there is an entire want of juris- 

obsorvations of Lord Ellenborough, and of diction ; here the plaintiff having lands 

Ba> ley, J. in Gray v. Coohson, 16 East, within the parish was primJd facie liable; 

21. there was a surveyor for the whole parish, 

(ft) Ibid . and the plaintiff was prirrut facie liable. 

(c) Hill v. Bateman, 2 Str. 710. itoft- Had there been separate surveyors for the 

son \ . Spearman , 3 B. & A. 493. two townships, there would have been a 

(d) Gray v. Coohson , 16 East, 21; total defect of jurisdiction. Per Holroyd, 

Strickland v. Ward, 7 T. B. 631. In J. See also Lowther v. Lord Radnor , 8 

Brittain v. Kinnaird, 1 B. Sc B. 432, in East, 113. Where an order for wages 

trespass against a magistrate for taking alleges that it was made on a hearing, and 

and detaining a vessel, it was held that a upon examination on oath, a plaintiff in 

conviction of the defendants under the replevin cannot, in his plea to a cogni* 

Bum boat Act was conclusive evidence that zance founded on the order, aver that the 

the % easel in question was a boat within servant did not duly make oath. WUson 

the meaning of the Act, and properly con- v. Weller , 1 B. & B. 57. And it seems 

demned. See R . v. Mitton, 3 Esp. C. < that replevin does not lie in such a case. 

201 ; where Lord Mansfield observed, We In trespass against two magistrates for 

cannot hear objections to the conviction giving the plaintifTs landlord possession of 

which do not appear on the face of it, in a a farm under the stat. 11 Geo. 2, c. 19, 

motion in arrest of judgment, for cUgobe- s. 16, a record of their proceedings under 

dience of an order made on it. In ex parte the Act, setting forth all that was neces- 

QUl, 7 East, 376, the Court held that they sary to give them jurisdiction, is a conclu- 

had no authority to discharge one who had sive answer. Batten v. Carew, 8B.&.C. 

been convicted by two magistrates for hav- 653. Where a justice committed a party 
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Beftnoe Upon a complaint or- 4 t)fbrmation before a magistrate of a matter over 
coorLdon, he possesses jurisdiction! and consequently where he has a right to 

enter upon the inquiry, it is for him to decide upon the evidence adduced 
as to the truth of those facts ; and when he has done so, it is, upon the 
ordinary principle of jurisprudence, to be presumed that he has decided 
rightly in law and in fact. It 13 not to be supposed that he has decided con- 
trary to his conscience and belief in matter of fact, for the purpose of ex- 
tending his jurisdiction ; and it would be contrary to the policy and prin- 
ciples of law, to allow him to be treated as a trespasser for an error in 
judgment (e). * 

If a magistrate make an order corruptly, and against the evidence, but in 
a case where he has jurisdiction, a different remedy is open to the party 
injured (f), by appeal (where one is given), or by a criminal information or 
indictment against the magistrate, for the corrupt and malicious act ( g ). The 
whole difference seems to lie between a want of jurisdiction in the subject- 
matter, and an abuse of that jurisdiction. These principles seem to be now 
fully established by the case of Gray v. Cookson (A), where the magistrate 


charged, under 7 & 8 Qeo. 4, c. 30, with 
cutting down a tree growing on premises 
I 11 his own occupation, belonging to another 
person, held that in the absence of all proof 
of malice, he could not be charged as having 
acted without jurisdiction, and liable in an 
action of trespass and false imprisonment ; 
if the trees were excepted in the lease the 
tenant might be a trespasser, and if liable 
in trespass it is by no means clear that he 
might not be liable criminally. Mills v. Col - 
lett, 6 Bing. 86, and 3 M. & P. 242. Where 
upon a conviction by justices, under the 
stat. 0 Oeo. 4, c. 3, s. 27, of a common 
assault, there was nothing on the face of 
it showing any attempt to commit felony, 
which it was in the discretion of the jus- 
tices to find, the Court refused a certiorari . 
Anon. 1 B. & Ad. 382. And see Brittain 
v. Kinnaird , 1 B. & B. 482. In the case 
of Terry v. Huntington , Hard. 480, where 
the commissioners of excise had exceeded 
their authority, in adjudging low wines to 
be strong wines, it seems that evidence was 
admitted in proof of the fact, in order to 
negative the authority of the commis- 
sioners, in an action of trover brought to 
recover the value of goods levied under a 
warrant of the commissioners ; vide infra , 
And see Fullers v. Fateh, Holt R. 287 ; 
Carth. 346. 

(e) See Sutton v. Johnston , 1 T. ft 
493. 16 East, 21. It is an universal rule, 
that where a magistrate has jurisdiction he 
is not responsible in any form of action for 
mere mistake in matters of law. Mills v. 
Collett , 6 Bing. 86. 

(/) See the observations of Lawrence, 
J. 8 East, 119, Lmcther v.Earl of Rad- 
nor and another . In that case the defen- 
dants having (as justices) made an order 
upon the plaintiff for the payment of wages 
to Sopp, alleged in the order to be due to 
him for work and labour in digging and 
steaming a well, the plaintiff having made 


default in appearing after summons, the 
order was confirmed on appeal by the plain- 
tiff to the sessions. The defendants then 
issued a warrant of distress, on the execu- 
tion of which the action was founded; a 
verdict was found for the plaintiff, subject 
to a case, in which were stated the terms 
of a special contract between the plaintiff 
and Sopp, as to the making the well. But 
the Court were clearly of opinion that the 
plaintiff could not make the defendants 
trespassers by showing that the real facts 
of the case would not support the com- 
plaint, without showing that such facts 
were proved before them at the time ; and 
Grose, J. doubted whether the Court could 
look beyond the order itself. The case was 
ultimately decided on the ground that the 
defendants had jurisdiction under the stat. 
20 Geo. 2, c. 19 (and see 31 Geo. 2, c. 11, 
s. 3), to make the order in question. 

(g) Vide supra , note (r). 

(//) 16 East, 13 — 23. But note, that in 
giving judgment. Lord Elleuborough deli- 
vered the opinion of the Court, that the 
apprenticeship, which was for a less term 
than seven yean, and therefore voidable by 
the stat. 6 Eliz. c. 4, had not been actually 
avoided by an act of delinquency committed 
by the apprentice in running away from his 
master. See the cases cited by Mr. Buller, 
Cowp. 642, where Gould, J. is said to have 
ruled in two instances, one in Shropshire 
and one in Lancashire, that although a 
conviction under the game laws was good 
in point of form, yet, that as in truth the 
party was not subject to the game laws, 
the plaintiff was entitled to a verdict. 
These decisions, however, appear to be 
wholly inconsistent with the principles on 
which the authority of the res judicata 
depends. See Vol. I. tit. Judgment, and 
see Brittain v. Kinnaird, 1 B. & B. 432. 
Supra, 687, note (tf). 
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having made an order as against an apprentice, it was held that the want 
of jurisdiction could not be established against him in an action of trespass, 
by evidence of the previous dissolution of the apprenticeship. But though 
evidence be not admissible to show that a magistrate came to a wrong con- 
clusion as to the particular facts, where the subject-matter was generally 
within the scope of his jurisdiction ; still it seems that evidence is admissible 
to show such a total defect of jurisdiction as excluded the power to inquire 
into the particular case : if the circumstances were such as wholly to exclude 
the power of inquiry in the particular case, the order or conviction will not 
operate as a defence ; for a magistrate cannot give himself jurisdiction by 
finding that as a fact which is not a fact (i). Thus if one be rated to the 
poor who is neither an inhabitant nor occupier of land within the parish, 
and his goods be distrained for the rate, he may maintain an action against 
the person levying ( j ). But in general magistrates cannot be affected as 
trespassers, if the facts stated before them were such as they had jurisdiction 
to inquire into, and nothing appeared to contradict such statement. And 
therefore where magistrates levied money of a friendly society under war- 
rants, after complaint made, and hearing, for the relief of one of the 
members, no defence being made ; it was held, that they were not liable in 
trespass, although they had in truth no jurisdiction, the rules of the society 
containing an arbitration clause (A). 

Before the stat. 21 Jac. 1, when a defence of this nature was specially 
pleaded, the practice was, as appears from the entries, to set out the infor- 
mation, and all the proceedings before the justices (/). And that statute did 
not alter the nature of the defence, but merely took away the necessity of 
pleading it specially (m). It seems, however, that proof of the conviction, 
especially where it recites the previous proceedings and shows them to be 
regular, would be deemed sufficient (rc). The warrant of commitment must 


(i) Per Lawrence, J., Welsh v. Nash, 
8 East, 403; and see the observations of 
the Court in Fawcett v. Fowlis, 7 B. & C. 
394. 

(j ) Lord Amherst v. Lord Somers, 

2 T. R. 372. Nichols v. Walker , Cro. 
Car. 394; Milward v. Coffin, 2 Blacks. 
1331 ; and per Lord Tenterden in Fawcett 
v. Fowlis , 7 B. & C. 394 ; Weaver v. Price, 

3 B. & Ad. 409. 

(A) Pike v. Carter, 3 Bing. 78 ; and see 
Lowther v. Earl of Radnor, 8 East, 13. 

(/) See Cowp. 647. 

(m) Per Loid Mansfield, C. J., in Crepps 
v. Durden, 2 Cowp. 649. 

(») In the case of Hill v. Bateman, 2 
Str. 710, supra, the Court held, that where 
such actions are brought against justices of 
the peace, they are obliged to show the 
regularity of their convictions; and the 
informations laid before them, on which 
their convictions are grounded, must be 
produced and proVed in Court. But though 
the point does not appear to have been ex- 
pressly decided, it is probable that where 
all the proceedings are stated on the face 
of Hie conviction, and appear to be regular, 
the recital itself would be deemed to be at 
least primA facie evidence of the facts re- 
cited. See Strickland v. Ward, 7 T. R. 


631; Brittain v. Kinnaird , 1 B. & B. 
432 ; R . v. Picton , 2 East, 196. In 
Brucklesbank v. Smith , 2 Burr. 656, all 
the proceedings were regularly proved in 
evidence; and see Gray v. Cookson, 16 
East, 21. But it seems that Where no 
summary form is given by a particular 
statute, if the conviction did not show that 
the proceedings were regular, as if it did 
not show that the defendant was summoned 
or was present, the defect would lie fatal, 
and could not, as it seems, be supplied by 
extrinsic evidence. On this ground con- 
victions have been frequently quashed in 
the Court of K. B. In R . v. Dyer, 1 Salk. 
181, Lord Holt says, u These summary 
jurisdictions ought to be held strictly to 
form, and every thing ought to appear 
regular In them.” And in several instances 
convictions have been quashed for not show- 
ing that the defendant was summoned, or 
had an opportunity of defending himself. 
R. v. Hawker , Cold. 391. R. v. Mailing 
son , 2 Burr. 681. Stanbury v. Bolt , cited 
Cowp. 642. R. v. Hall, 0 D. & R, 84. 
R . v. Simpson , 10 Mod. 345. See also the 
cases of Buchanan v. Rucker , 9 East, 
192; Cavan v. Steicart, 1 Starkie’s C. 
525 ; where colonial judgments were held 
to be inoperative, for want of showing that 
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JUSTICES : 


Proof of the also be produced and proved, and evidence given (if there be no internal 
conviction, reference) to connect it with the conviction (/). 

the defendants against whom they had been have been done feloniously. R. v. Croker , 

obtained had been effectually summoned. 2 Chitty's R. 138. Where the prisoner was 

In Stanbury v. Bolt, cor. Fortescue, J., committed under a warrant of execution, 

Trim 11 G. 1, cited Cowp. 642, upon tree- which recited that he had been committed 

pass for taking a brass pan, and false im- for two months, or until he paid a penalty 

prisonment, it did not appear that the party of 5 for an offence under the st. 1 & 2 

had been summoned, and the conviction G. 4, c. 118, s. 33, without stating how 

was adjudged void for that reason only. the penalty was to be distributed, and to 

And though the proceedings should on the whom paid ; the Court refused to discharge 

feee of the conviction appear to be regular, the defendant out of custody, saying, that 

yet it seems that the party convicted would the warrant did not require the same cer- 

be at liberty to show that there was in feet tainty as a conviction, and that they were 

no information, summons, or appearance, bound to presume that there had been a 

Where a statute gives a summary form of legal conviction to support the warrant, 

conviction, which does not state the previous R. v. Rogers , 1 D, & R. 156; 5 D. & R. 

proceedings, it seems to be more doubtful 260 ; 1 R. & M. 129. And see R. v. Helps , 
whether extrinsic proof of an information 3 M. Sc 8. 331. And the warrant need not 
and summons is not requisite to support state the circumstances on which the con- 
the conviction and the proceedings under viction or order is founded ; that at least is 
it. In the case of Doe d. Lord Thane t v. not necessary where the warrant refers to 

Gartham (wiiich is shortly reported in 1 the conviction or an order. Coster v. Wil- 

Blngh. 357 ), the plaintiff sought to recover son , 3 M. & W. 411. A warrant commit- 

a schoolhouse, &c. after a sentence of ex- ting a collector of rates for a parish to gaol, 

pulsion pronounced against the defendant there to remain until he should have made 
by the visitors and feoffees of the Bchool a true account, and until the amount should 
(the lessors of the plaintiff), but there was be paid over by him or his sureties, was 
nothing to show that the defendant had held to be good, notwithstanding the con- 
been summoned to answer the charges made elusion directing the gaoler to detain him 
against him. Bayley, J., saved the point, unless he should be discharged by due 
and the Court of Common Pleas afterwards coupe of law. Goff's Case , 3 M. & 8. 
held that the plaintiff was not entitled to 203. But a commitment ought to show the 
recover ; and see R . v. Dr. Gaskin , 8 T authority of the party committing. R. v. 
R. 209; and Lord Kenyon's observations York, 5 Burr. 2684. The 5th exception 
in Harper v. Carr. 7 T. R. 275. In was, thfct tlie warrant of commitment did 
the late case of IJingsdale v. Clarke, the not show that Sir J. Fielding, who made it. 
Court of K. B. held, that where the statute was a justice of the peace. And the corn- 
prescribed a summary form of conviction, mitment will be bad if it do not substantially 
reciting that the party had been duly con- show an offence charged, where the warrant 
victed, it was sufficient for the magistrate is previous to conviction and an offence 
to prove the recorded conviction, without committed, and the legal duration of im- 
proof of any previous steps. prisonment, where the commitment is in 

(/) Where T. 0. laid an information execution. A commitment was held to be 
against the plaintiff on a charge of vagrancy, defective which stated that the defendant 
the plaintiff was examined and heard upon with force and arms made an assault on, 
the charge, and the magistrate made out a &c. with intent feloniously to steal and 
warrant of commitment which felsely recited carry away, for it did not charge any felony 
that the plaintiff had been charged on the within the stat. 7 G. 2, c. 22 ; 5 T. R. 169; 
oath of T. S ., and T* S. negatived the feet R. v. Remnant , Nolan, 205 ; and see 
in evidence, and a conviction was drawn up Branwell v. Pennech, 7 B. & C. 533; 
a month afterwards, but dated on the day supra, 386, note (y). A commitment in 
of commitment, it was held that the impri- execution of a rogue and vagabond under 
sonment was sufficiently connected with the the stat. 23 G. 3, c. 88, is bad, unless it 
conviction, however informally the convic- state that the defendant was apprehended 
tion and warrant were drawn; and that with the implements of housebreaking upon 
the allegation in the warrant as to the oath him at the time of such apprehension. B. 
of T. S. might be rejected as surplusage. v. Brown, 8 T. R. 26. So a warrant set- 
Massey v. Johnson, 12 East, 67. A war- ting out the grounds of commitment in the 
rant of commitment is sufficient, if it sub- disjunctive is bad. R. v. JRvered , Cald. 2 6. 
stantially exhibit the corpus delicti, though A commitment in execution must state that 
it does not state the cause with the technical the party has been convicted; it is insuffi- 
precislon of an indictment. A commitment clent to state that he was charged on oath 
for treasonable practices is legal. R . v. Be** with the offence. R. v. Cooper , 6 T. R. 
pard , 7T. R. 736. And a commitment for 509. A commitment for punishment for a 
embezzlement is sufficient, if it show in sub- contempt is bad, which does not specify a 
stance an offence which warrants a commit- time certain. F. v. James, 5 B. & A. 894. 
ment, though it does not state the act to And see Bx parte Page, 1 B. 5c A. 568. 
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In general, an cyder or warrant of commitment by a magistrate must be proof of the 
in writing (gr); but an order to detain in custody one convicted under the conviction, 
statute 13 G. 8, c. 80, of killing game on a Sunday, and detained by order 
of a magistrate until the return of a warrant of distress, may be by parol (A). 

So also an order of a magistrate for the detainer of a prisoner, in order to 
his further examination on a charge of felony, may be by parol, and without 
showing any particular cause for which he was to be examined (t). If the 
commitment was upon a warrant granted in defect of goods upon which a 
distress might be made, the defendant should prove the conviction, or de- 
mand of the penalty, the warrant of distress and return to it, and the warrant 
of committal (J). 


R. v. Payne, 4 D. 6c R. 72. So where the 
commitment was until he shall pay a sum 
due for the maintenance of a bastard child 
and legal lees, or be otherwise delivered by 
due course of law, where the time ought to 
have been limited to three months. Robson 
v. Spearman , 8 B. & A. 493. So of a 
general commitment until the putative 
father pay two several sums, one for main- 
tenance, the other for costs. In Re Addis, 
1 fi. & C. 87. So a commitment for mali- 
ciously carrying away a post from a fence 
is bad; tor it is no offence under the stat. 1 
G. 4, c. 36, unless the party charged has 
wilfully or maliciously committed the 
damage, injury or spoil alleged. li. v. Har~ 
pur , 1 D. & R. 222. A conviction under 
the stat. 17 G. 2, c. 38, of a late overai&r, 
for refusing and neglecting to deliver over 
a parish book , which adjudges that he be 
committed until he deliver up all and every 
the books concerning his said office of over- 
seer, belonging to the parish, is void as to 
the excess, and a warrant of commitment 
is void in toto . Oroome v. Forrester, 5 
M. & S. 314. The conviction produced and 
proved will not justify the commitment, un- 
less the offences stated be identical. Where 
the conviction stated an offence against the 
stat. 6 G. 3, c. 48, and the commitment 
was for an offence against the stat. 15 C. 2, 
c. 2. it was held to be insufficient. Rogers 
v. Jones, 3 B. & C. 409 ; and it seems that 
the guilt of the plaintiff is not evidence in 
mitigation. S. C. 1 Ry. & M. 129. But in 
some cases, as under the stat. 7 6c 8 G. 4, 
c. 30, s. 39, it is expressly provided, that no 
warrant of commitment shall be held to 
be void by reason of any defect therein, 
provided it be alleged that the party 
has been convicted, and there be a good 
and valid conviction to sustain the same. 
See Daniel v. Phillips, 1C.M.&R. 662. 
And where the commitment, after a re- 
gular conviction for destroying fish in the 
prosecutor’s pond, stated merely a convic- 
tion for fishing, See. without stating any 
offence in law, it was held that the con- 
viction, though good, supplied no defence. 
Wickes v. Clutterbuck, 2 Blngh. 483. In 
trespass and false imprisonment against a 
justice, held, that assuming that he had 
power to commit a person refusing to give 


evidence, where a specific charge is made, 
and before the party can be brought into 
contempt, he ought to be fully apprised that 
there is such charge under Inquiry before 
the justice; where both the warrant and 
the evidence were silent upon that point, 
the Court refused to disturb the verdict 
which had been found for the plaintiff; and 
considering the facts not sufficient to raise 
the general question, abstained from giving 
any opinion on that point. Cropper v. 
Horton, 8 D. 6c Ry. 166. See Bennett v. 
Watson, 3 M. 6c S. 1. A warrant issued 
at the right time is not avoided by too early 
a date. Newman v. Hardwicke , 3 N. <fc P. 
368. 

(i g ) 2 Haw. c. 10, s. 13. Where a sta- 
tute requires a warrant, a commitment 
without a written one is bad, unless it be 
for a temporary detention until the warrant 
is made out. Hutchinson v. Lowndes, 4 B. 
6c Ad. 118. So a commitment for contempt 
must be in writing. Mayheio v. Locke, 
2 Marsh. 377. 

(h) Still v. Walls, 7 East, 533. 

(i) 1 Hale, P. C. 585 ; 2 Hale, P. C. 120. 
In Scavage v. Tatham, Cro. Eliz. 829; 
2 Haw. c. 16, s. 12 ; it was held that the 
party could not be detained for sixteen 
days, and that the space of three days was 
a reasonable time. Yet it seems that de- 
tention for even a longer space of time 
might be justifiable under special circum- 
stances. See also Kendall v. Roe, 12 
Howell’s St. Tr. 1376. The practice, it 
has been said, is to commit from three 
days to three days, by a written mittimus. 
1 Chitty’s C. L. 75 ; Bum’s J., tit. Exar 
mination, 816. A warrant of commitment 
for re-examination, for an unreasonable 
length of time, is void. Davies v. Capper , 
10 B. & C. 28. A magistrate cannot jus- 
tify a detention without conviction, to 
enable the party to settle with the com- 
plainant. Bridgett v. Coyney , 1 M ,6c Ry. 
211. The reasonableness is a question fbr 
the jury. Cave v. Mountain, 1 Scott, N. S. 
132. Although, on a charge of feloniously 
cutting trees, they turn out to be under, the 
value of 20#. Ibid . 

(J) By the stat. 5 G. 4, c. 18, s. 1, where 
a penalty is payable on conviction, themagi- 
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Proof of the It is no objection to the conviction that it has been ^rawn up in regular 
conviction, f orm g j nce the time of conviction, or even since the commencement of the 
action (A). But it is otherwise in case of a n order of justices (Z), or war- 
rant of commitment, which cannot be made out so as to justify a preceding 
commitment (m)/ And it seems that mere want of form in the proceed- 
ings will be immaterial, provided they show that the plaintiff was convicted 
* of the offence for which the warrant afterwards issued (w). Where the war- 
rant recited a charge on the oath of T. and the conviction purported to 
be founded on the oath of S. 0., it was held that the recital in the warrant 
might be rejected as surplusage, and that it might be considered as a valid 
commitment under the conviction as to the remainder (o). It should appear 
on the face of the proceedings, not only that the party has been convicted, 
of an offence within the jurisdiction of the magistrate, but also that the 
proceedings against him were regular ; that there was an information against 
him ( p ) on oath, where such an information is required, and that he ap- 


strate is authorized to direct the defendant 
to be detained in custody until the return 
of the distress warrant, unless the offender 
shall give sufficient security to the satis- 
faction of the magistrates for his appear- 
ance on the return-day of the warrant, such 
day not being more than eight days from 
the taking such security. And if it shall 
appear by corfession or othervnse, to the 
satisfaction of the justice, that the offender 
has not sufficient goods within his juris- 
diction whereon to levy all suefe penalties, 
costs and charges, the justice may at his 
discretion, without issuing a distress war- 
rant, commit, as on a return of nulla bona . 

(fc) Gray v. Cookson , 10 East, 21, where 
Ld. Ellenborough says, u I have always 
considered, that if a conviction were pro- 
duced at the trial, which would justify the 
conviction, it would be sufficient.” And 
see Money v. Johnson, 12 East, 07. 

(l) B. v. Justices of Cheshire , 5 B. & 
Ad. 438. 

(m) Hutchinson v. Lowndes , 4 B. & Ad. 
118. Qu. as to the suspension or revoca- 
tion of an order or warrant. Barons v. 
Luscombe , 3 Ad. Sc Ell. 689. 

(n) Massey v. Johnson , 12 East, 67. 
But it must appear to the Court that the 
party has been legally convicted of the 
offence stated on the face of the conviction. 
In the case of Moult v. JenAings, cor . 
Eyre. C. J., cited Cowp. 642, upon trespass 
and false imprisonment against the defen- 
dant, and the general issue pleaded, it 
appeared that the plaintiff liafe been con- 
victed of swearing, and Eyre, C. J. said, 
that if the nature of the oaths had not been 
spettfied In the conviction, so that they 
might appear to the Court, the conviction 
would have been void. And in Colefs Case 
(Sir W. Jones, 170), it was held by the 
whole Court, that if a justice does not 
pursue the form prescribed by the statute, 
the party need not bring error, but all is 
void as coram nonjudice. So in Goss v. 
Jackson, 3 Esp.C. 198, it was held by Ld. 


Kenyon, that a conviction under the stat. 
33 G. 3, c. 84, which varied from the form 
given by the statute, was void ; but note, 
that in that case the order had not been 
served on the party convicted, and no de- 
mand had been made of the penalty before 
distress made, as the statute requires. See 
also Davidson v. Gill , 1 East, 04, where it 
was held that an order of justices, under 
the stat. 13 G. 3, c. 78, s. 19, for stopping 
up an old footway, and setting out a new 
one, which did not follow the form pre- 
sumed in the schedule, and set forth the 
length and breadth of the new footway, was 
defective, and that the objection might be 
taken in a collateral proceeding; for the 
statute requires that the fonn set forth in 
the schedule shall be used on all occasions. 
But the general rule is, that a party shall 
not take advantage of a defect in a collateral 
proceeding, where he might have taken the 
objection by way of appeal. Supra , Vol. I. 
tit. Judgment. B . v. Grandon , Cowp. 
315. Upon an indictment for disobeying 
an order of sessions, the Court held that 
they could hear no objections to the order 
which did not appear on the face of it; and 
that where a court, having competent juris- 
diction has pronounced an order, as long as 
it remains in force it must be obeyed, i?. 
v. Mitton , 3 Esp. C. 200. Otherwise, where 
the defect of jurisdiction appears on the 
face of the previous conviction or indict- 
ment. B. v. Hollis , 2 Starkie’g C. 636. 

(o) Massey v. Johnson , 12 East, 67. 
But it was proved in feet, that S. O. had 
given information on oath; and Le Blanc, J. 
observed, that the case would have assumed 
a very different shape had there been no 
information ou oath on which to found the 
proceedings. 

(p) See Massey v. Johnson, 12East, 67 ; 
and see Vol. I. tit. Judgment. If a ma- 
gistrate maliciously grant a warrant to 
apprehend and commit a party for felony, 
without any information against him, he is 
a trespasser, for there is a false imprison- 
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peafed to answer tfl | charge, or at least was summoned (g), And it. seems 
that even supposing the proceedings to J>e apparently regular, evidence 
would be admissible to impeacn the judgment in this respect (r). 

Although g, legal adjudication by a magistrate is, so long as it Subsists, a 
bar to an action of trespass in respect of any act done by virtue of it, yet it 
seems to be clear, upon principles already adverted to ($), that the plaintiff 
may rebut the evidence of a conviction, or other judicial act, by evidence 
showing the total illegality of the proceedings, by proof that the act was 
not a judicial one, inter partes, but was wholly unwarranted, fraudulent ana 
void. Thus he may prove that a warrant of commitment in case of felony 
was granted maliciously, and without any information to support it (f); or 
iti case of a distress or commitment under a conviction, that he was never 
summoned, and therefore had no opportunity to make his defence (ti)« 

* If the defendant justify under a commitment by him as a justice of the 
peace, as in case of felony, he should be prepared to prove the information 
on oath, the proceedings upon it, and the warrant of commitment. If he 
has committed for a contempt committed against him io^the execution of 
his office, he should be prepared to prove the circumstances of the con- 
tempt, and a committal by warrant, specifying the offence (x). Under a 
commitment for refusing to be bound over as a witness at the assizes or 
sessions, ,the defendant should prove the informations, examinations, and 
depositions, the calling on the plaintiff to enter into the recognizance, his 
refusal, and the warrant of committal (y). If the warrant direct an impri- 
sonment not authorized by law, it will not be available in defence (z). 

In the case of Terry v. Huntington (a), the Co|ifrt seem to Jiave been of 
opinion, that in an action of trespass the plaintiff might show that the com- 
missioners had exceeded their jurisdiction, in adjudging a subject-matte* 
to be within their jurisdiction which was not within it, i. e. in adjudging 
low wines to be strong wines. This, however, seems to be inconsistent 
with later authorities, particularly that of Gray v. Cookson : in these cases, 
the question, whether the subject-matter was or was. not within the juris- 
diction, was the very point upon which the coinmissibners in the one case, 
and the magistrate in the other, had to adjudicate ; and therefore the same 
principle which protects a party who acts judicially, and gives effect to 
his judgments, until they have been reversed by proper authority, although 
he may have acted erroneously, extends to such cases, and to all where the 
question fif jurisdiction arises upon matter of fact in the course of a cause. 


ment by some one, the party having been 
committed to prison without any charge 
having been made ; and it is an imprison- 
ment by the justice, and not by the consta- 
ble, who was bound to obey the warrant. 
Morgan v. Hughes , 2T. R. 225. 

(q) 12 East, 82 5 7 T. R. 276. In Stan - 
bury v. Bolt, cor . Fortescue, J. Trin. 

11 0.1, cited Cowp. 042, upon trespass for 
taking a brass pan, and fhlse imprisonment, 
it did not appear that the plaintiff had been 
summoned, and the conviction was adjudged 
void for that reason only. 

(r) See the observations of Le Blanc, J., 

12 East, 81, 2; and supra , Vol. I. tit. 
Judgment. 

(*) Supra , VoL 1., tit. ' Judgment ; 
Vol. II. tit. Fraud, 
voju ir. 


(t) Morgan v. Hughes , 2 T. R. 225. 

(u) Harpkr v. Carr , 7 T. R. 275. And 
see the cases, Vol. 1. tit. Judgment; also 
Stanbury v. Bolt , sujrra, 589. 

(x) Mayhmo v. Locke , 2 Marsh, 377. 

(y) See mnnett v. Watson, 3M.&8. 1. 

( z ) A commitment of a putative fatluar 
of a bastard, until he should paj* a sift 
due for the maintenance of a. bastard child, 
&c. or until he should be otherwise deli- 
vered by due course of law, is bfed ; the 
stat. 49 Qeo. 3, c. 08, s. 3, merely «u.tho- 
rizing a commitment for three months, un- 
less, Sc c. Woburn v. Shearman , 3 B. & 
A. 493, and vide supra . 

{a) Hardr. 480. 

Q Q 
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and therefore necessarily becomes the proper subject adjudication in 
the cause. If in the case of Terry v. Huntington it had appeared on the 
face of the information that the subject-maner of the proceeding was low 
wines , whereas ttys statute gave jurisdiction in case of strong wiges only, the 
commissioners would clearly have acted illegally in proceeding to adjudi- 
cate where they had no power by the statute to adjudicate at all. But if 
the information related to strong wines only, a subject-matter over which 
they had jurisdiction, they were bound to proceed ; and then, whether the 
sUbject-matter of the complaint, upon the evidence, came within the meaning 
of the statute, they were bound judicially to decide. 

Where justices were proceeding upon a summary conviction under the 
game laws, it was held that as exercising a judicial authority their pro^ 
ceedings ought not to be private, and that they were not warranted in 
removing the plaintiff, and were therefore liable to an action of trespass (y).* 

But no person has by law a right to act as an advocate on the trial of 
an information before justices of the peace, without their permission (z). 

If an Act of Parliament give a justice of the peace jurisdiction over an 
offence, it impliedly authorizes him to grant a warrant to bring before him 
a person charged with that offence (a). 

If amends have been tendered within a raontji after notice, and such ten- 
der has been pleaded, it is a question for the jury whether the amends so 
tendered were sufficient (6). 

Where the defendant has paid money into Court (c), having neglected to 
tender amends, or having tendered insufficient amends, the proceedings are 
the same as iq^other caseqprliere money is paid into Court. 

III. Before the statute 24 Geo. 2, C. 44, an officer charged with the exe- 
mption of a magistrate’s warrant was placed in a perilous situation ; he was 
liable to an indictment if he refused to execute a warrant, and to a vexa- 
tious action if he did. In order to his relief the above statute was made, 
the object of which was to substitute the magistrate by whom the warrant 
was granted, and who^was supposed to be cognizant of the legality of it, in 
lieu of the officer, who was merely the instrument to execute it, and pro- 
bably ignorant of the grounds on which it issued ( d ). 

By the stat. 24 Geo. 2, c. 44, s. 6, no action (e) shall bfgbrought against 


(y) Dnubny v. Cooper , 10 B. Sc C. 237. 

(z) Collier , Gent, one, §*c. v. Hicks, 2 

B. & Ad. 063. * 

(o) Bane v. Methven,ll Bing. 03. 

\h) 24 Geo. 2, c. 44, s. 2. The tender 
may b# pleaded, with the plea not guilty, 
or any other pleas, by leave or the Court. 
Ibid. If the jury find the amends to be 
sufficient, they *are to find for the defendant 
in such case ; or if the pluiirtifF be non- 
suited, or discontinue, or judgxSnt be given 
for the defendant on demurrer, lie is enti- 
tkd to lUte costs as if he had pleaded the 
gTOeral S»ue only. But where the tender 
of 40*. was admitted by the replication, 
and the notice of action was for taking 
goods of the value of 40*. only, the plain- 
tiff wH nonsuited. Stringer v. Martyr , 
6 Esp. C. 134. 

(c) 24 Geo. 2, c. 44, a. 4. 

(d) See the observations^ Lawrence, J. 
5 East, 477. Jones v. Vaughan. 


( e ) This clause embraces actions of tort 
only, and does not extend tofctn action 
brought against an officer for jnoney had 
and received, which has been levied by him 
under a conviction which was afterwards 
quashed. Feltham v. Terry , East. T. 13 
Geo. 3, K. B.; B. N. P. 24. See also 
Irving v. Wilson, 4 T. R. 485. Wallace 
v. Smith , 5 East, 122. It is now settled, 
although it had been doubted, (see Lord 
Kenyon's observations in Harper v. Carr, 
7 T, R. 270), that the statute does not ex- 
tend to actions of replevin. Fletcher v. 
Wilkins, 6 East, 283; for there would he 
great inconvenience in depriving the sub- 
ject of his remedy by replevin ; it might 
happen that no damages could compensate 
for the loss of the particular chattel, of 
which the party might be for ever deprived, 
if he could not sue in replevin. Milward 
v. Coffin, 2 Bl. R. 1330. See also Water- 
house v. Keen , 4 B. & C. 200. 
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any constable (/), head borough, or other officer^), o| against any person Defence by 
acting by his order and in hiaaid, for anything done in obedience to any 
warrant under the hand or seaWf any justice of the peace (A), until demand warrant, 
has been made, or left at the usual place of his abode, by the party intending 
to bring stitch action, or by his attorney, in writing, signed by the party 
demanding the saiup, of the perusal and copy of such warrant, and the same 
has been refused or negleeted for six days after such demand ; and in case, 
after such demand and compliance therewith, any action be brought against 
such constable, &c. for any such cause as aforesaid, without making tlV 
justice of the peace who signed or sealed the said warrant (£) defendant, 
on producing and proving such warrant at the trial, the juTy shall give their 
Verdict for the defendant, notwithstanding any defect; of jurisdiction in 
such justice of the peace ; and if such action be brought jointly against such 
justice of the peace, and such constable, &c. ; then, on proof of such war- 
rant, the jury shall find for such constable, ficc. notwithstanding such defect 
of jurisdiction. 

The defendant in order to avail himself of this clause must produce and 
prove the warrant (A), by evidence of the justice’s handwriting, &c M and 
show that he acted in obedience to it(/). The principal test for ascertaining 
whether thrf defendant lias .acted in obedience to the warrant is to inquire 
whether the magistrate would be liable for the act of the defendant, for 
where he would not be liable, the officer i* not within the protection of the 
statute (wi). As wlftre a bailiff, on a warrant to take up a disorderly person 


( f) Evidence of parties acting as con- 
stables or watchmen, is primh facie evi- 
dence of their being such, so as to entitle 
them to the benefit of any provision ex- 
tended to them in that capacity. Bulter 
v. lord, 1 4 P. &c M. 662 ; 3 Tyr. G67,and 
sujrra , tit. Chakactkr. 

(g) Churchwardens and overseers of the 

poor, acting under a warrant of distress for 
a poor's- rate, are within these words, when 
sued in actions to which the statute ex- 
tends. Harper v. Carr, 7 T. R. 271. So is 
a gaoler who detains a prisoner under a ma- 
gistrate’s warrant#* Butt v. Newman, 
Gow. 07. Where ^statute commissioners 
had authority to appoint constables, watch- 
men and other officers requiring a month’s 
notice of Sb cause of action for anything 
done or to be done by virtue of the Act, to 
the clerk of the commissioners, before any 
action brought, it was held to extend to acts 
done by constables and watchmen. Bulter 
v. Ford, C. & M. 662. 3 Tyr. 677. 

(A) The Act docs not extend to a war- 
rant granted by a Judge of the Court of K. 
B. Gladwell v. Blake, 1 C. M. & R. 036. 

(£) The general requisites of a warrant 
are, 1st. That it be under the hand and 
seal of the justice. 2 Co. Ins. p. 52. 2 

Hale, ill. 2dly. It must express the 
date in order to show that it was prior to 
the arrest. 2 Hale, 111 ; Dalt. c. 117- 
121. But the place , it seems, need not be 
stated, although it must be averred in 
pleading; the county, however, ought at 
all events to be set forth in the margin, if 
not in the body. 2 Haw. c. 13, s. 23 ; Dalt. 
c. 117. 3dly. Must state the offence , 


which may be done generally, in case of 
treason or fationy ; in otlutf| cases it seems 
tthat the special cause should be set forth, 
so far at least as to show the nature of the 
offence, and the jurisdiction of the magi** 
trate; 2 Haw. c. 13, s. 25; 2 Hale, 111. 
It ought not to be general to answer such 
matters as shall be objected against, him, 
for then it will not appear whether the 
offence l*s within the jurisdiction of the 
magistrate, or whether it he bailable or 
not. 2 Ins. 52. 501 ; 2 Hale, 111. Hence 
a general warrant to arrest all persons sus- 
pected of an offence (S wall owes*# Case, 24 
C. 1 ; 2 Hale, 112), or to search all sus- 
pected houses (2 llaw. c. 13, s. 17), or to 
seize persons guilty of a specified offence, 
is illegal. (Ibid, and see Money v. Leach , 
Burr. 1742. Bntirk v. Carrington , 2 
Wils. 275; 11 St. Tr. 321.) And 4thly, 
the warrant may be general, to bring the 
party before any justice of peace of the 
county, or special, to bring him before the 
justice who granted it; 2 Hale, 112, Fob* 
tcr'e Case, 5 Co. 50, b. In the former 
case, it seen# to be in the election of the 
officer to go oefore whom lie pleases. Ad- 
judged, 5 Co. 50, b. Foster's Case, agaimft 
the opinion of Fineux, 21 H. 7, 21, a. vfe 
Hale, 112. 

(A) As to the form of warrant, vide 
supra, note ( i). 

(0 Sec 3 Burr. 1707. 

(m) Per Ld. Mansfield, 3 Burr. 0768. 
B. N. P. 24. 1 Bl. 555. 2JM, & S. 200. 

The constable f^not discharged, unless the 
party grieved his a remedy once against the 
magistrate. Sly v. Stevenson , 2 C. 4c P. 

QQ2 * 
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under the Vagrant Act (Z), takes up one who is not so (m), or being autho- 
rized to apprehend tie author, printer or publisher of a libel, executes it 
on one who is neither the author, printer or T^iblisher (»). So where bailiffs, 
gin order to levy a poor’s rate under a warrant of distress, break and enter a 
house, and break the windows (o ) ; or where a bailiff executes agwarrant in 
a place beyond the limits of its legal operation (p). Or iri*general where 


the officer exceeds his authority in the 
it in an illegal manner (q). 

*34. Partan v. Williamg , 3B.&A. 333. 
The clause was intended to protect the offi- 
cer in those cases only where the justice 
remains liable ; per Abbott, C. J. lb. And 
see Cotton v. Kadwell , ‘2N.& M, 399. It 
does not apply where the officer being di- 
rected to seize specified things takes others. 
Crozier v. Cundy , 0 B. & C. 232 ; or ex- 
ceeds the locallimits of jurisdiction." Mit - 
tony . Green , 5 East, 233; or uses unneces- 
sary violence. Bell v. Do ckly, 2M.&S.259. 

(/) 17 Geo. 2. 

(m) 3 Burr. 1707. 

(») Money v. Leach g* others , Burr. 
1742; note, the warrant under the hand 
and seal of Ld. Halifax, one of his Majesty’s 
principal secretaries of state, directed the 
defendants to bring the author, &c. before 
him, but they discharged the plaintiff by 
the Earl's order, without carrying the de- 
fendant before him. 1 n JSntick v. Carring- 
ton, (2 Wils. 273,) it was observed by the 
Court, that thdRh ‘fend ants li&l not taken 
u constable with them, as directed by the* 
warrant, and that they had not pursued the 
warrant in the execution thereof, inasmuch 
as they had carried the plaintiff and Imi 
books before Lord Stanhope, and not before 
Lord Halifax, as directed by the warrant, 
which was wrong, because a Secretary of 
State cannot delegate his power, but ought 
to act in this part of his office personally, 
and therefore, and also l>ecause the Court 
held that a Secretary of State is not a jus- 
tice of* the peace, it was decided that neither 
a Secrettry of State, nor the messengers, 
were within the stat. 24 Geo. 2. c. 44. 

(o) Dell v. Oakley $ others , 2 M. & S. 

259. * 

(p) Dawson or Lawson v. Clarke , 3 
Burr. 1701. 1707 ; Milton v. Green , 5 
East, 233. A constable cannot justify the 
execution of a warrant exirapt within the 
district or place for which he is appointed. 
Where a warrant to search for nets was 
directed u to the constable of Shipborue, to 
Samuel Carter, and to all othter officers of 
the peace in the county of Kent,” it was 
hdd that the defendant, who was borsholder 
of Little Peckham, which adjoined to Ship- 
borne, could not justify the execution* of 
the warrant in Shipbome, being neater 
constable of Shipbome, nor Samuel Carter; 
and the general description, it was held, 
was^to be construed “ reddendo singula ' 
singulis," asftdirected to each constable in 
his own district. Blotchy |v. Kemp , 1 H. 

B. 15, in note, cor. Ld. Mansfield. And 
see 2 Ld. Raym. 1290 ; The Queen v. 


execution of the warrant, or executes 


Tooley , 1 $alk. 175; Case of the village of 
Qhorley, Post. 312; 2 Bl. R. 1135, Hilly . 
Barnes . The reason is, that if the execu- 
tion of warrants were granted to mere 
strangers, force would often be repelled 
with force, and infinite mischief would 
attend the departure from the ancient rules 
of local magistracy. But if a warrant be 
directed to a constable by name, he may 
execute it anywhere within the scope of 
, the warrant and the jurisdiction of the jus- 
tice ( Ibid, and Bac. Ab. tit. Cotistable , D.) 

In Westminster constables are to be ap- 
pointed out of different parishes for the 
whole city and liberty, by 2Q Geo. % c. 25 ; 
and in Lmidon, by ancient custom, the con- 
stables of the twenty-six wards have power 
to execute warrants throughout the city. 
(Bac. Ab. Ed. 0, ti^ Constable, D.) And 
now, by the stat. 5 G. 4, c. 18, s. 6, a con- 
stable or other peace officer may execute 
any warrant of any justice or magistrate 
within the jurisdiction Jfor which such jus- 
tice or magistrate shall have acted in grant- 
ing or indorsing such warrant, as if such 
warrant had been addressed to such con- 
stable or other peace officer specially by 
his name, notwithstanding the parish or 
place in which such warrant shall be granted 
shall not be the parish, township, hamlet 
or place far which he shall be constable or 
peace officer, provided the same be within 
tile jurisdiction of the justice or magistrate 
so granting or indoiwig such warraut. 
The effect of this stdHte is, it has been 
held, to put warrants addressed to peace ~ 
officers in their official character on the 
same footing on which warrant specially 
directed to them formerly stood; it does 
not oblige but authorizes officers to execute 
the power. Gimbert v. Coyney , 1 M‘Clel. 

Ac Y. 409. A constable to whom a warrant 
is directed may, for special cause only, as 
sickness, execute it by deputy. Ibid. Roll. 
Ab. 591 ; Moor, 845 ; Cromp. 222 ; 3 Bull. 
77; 3 Burr. 1259. 

(?) See 2 Hale, 115; 2 Haw. c. 13,8. 28. 
Bailiffs and constables sworn as, and com- 
monly known to be, Officer*, are not bound f 
to show their warrant to the JJhrty, but 
private persons to whom warrants are di- 
rected, and even sworn and known officers 
If they act beyond their own precincts, are 
bound to show their warrants if demanded. 

(2 Haw*c. 15, s. 28 ; 6 Co. 54 ; 9 Co. 09 ; 

1 Hale, 583 ; 2 Hale, 110.) So in execut- 
ing a warrant of distress of a justice of the 
peace to levy a penalty, they must show the 
wurrant if mjvired, and suffer a copy to be 
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It is said that if the defendant act in obedience to the warrant he Is under Defence 
•the protection of the statute, not only where the magistrate wants juristic- 

taken, by th© » tat. 27 Geo. 2, c. 28. is in execution of process for a misdemeanor, 
enough for a sworn and known officer to Launock v. Brown, 2 B. & A. 592. Doorsyk 

say, “ I arrest yon for felony, &c. in the may be broken after notification, in order to* 

King’s name.” (jjgale A 116,8 Edw.4, 14 a; arrest on the Speaker’s warrant, for a con- 
J4 Hen. 7, 9 b. *9 69, Mnchallyls tempt of the House of Commons. Burden 

Case .) It may be executed in a franchise y. Abbott, 5 Dow, 165; 14 Bast, 1 ; 4 

within the county, for it is the King’s suit, Taunt. 401. A sheriff in executing civil 

in which a non omittasis virtvtfly included. process against the person of A . JB. is jutt 

2 Hale, 116. But before the lq|e statute it tiffed or not in entering the house of a 

could not be executed out of the officer’s stranger* to take A . B,, according to the 

precinct, unless specially directed to him, event. Johnson v. Leigh , 6 Taunt. 246. 

2 Haw. c. 16, s. 80 ; and supra , note (p). — It seems that in the execution of civiLmesne 

After the arrest he must bring the party to process the officer is justified In bmking 

gaol, or to the magistrate, according to the an inner door , though the defendant be not 

import of the warrant. 2 Hale, 113, and there at the time ; but a previous 'tlemantf 

supra, 695, note (i). But if the time be of admittance is necessary.^ Ratcliffie v. 

unseasonable, or if there be danger of rescue, Burton , 3 B. & P. 223. It is necessary 

or if the party be sick, and not able at*the to show that such a breaking was necessary 

present to be brought before a justice, the before a resort is had to violence. Ibid. ; 

constable may secure him till the next day, and see V^hite v. Wiltshire, Palmer, 54. 

or till such time as may, under the cir- So no demand of a warrant is necessary 

cumstances, be seasonable. 2 Ed. 4, 9 & where overseers distraining under a po'or’s 

10 ; a# 2 Hale, 120. And after he has rate, sell within four days goods in 

brought him before the justice, th# party is possession of the bailiffs of a landlord 

still in his custody until the justice discharge under a distress for rent. Whitby v. Ro~ 

or hail him, or till he be actually committed. bert , M. & Y. 107; Kay v. Grown', 7 

10 H. 4, 7 a.; and 2«Hale, 120. — Doors Bing. 312. Or in case of an excessive 

can in no case be broken, without previous distress for a poor’s rate. Sturch v. Clark f 

notification of the cause, and request to 4 B. & Ad. 113. It is stated to have been 

admit. 2 Haw. c. 14, s. 1 ; 2 Hale, 11(5, 7 ; held that a constable who acts without 

Font. 320. A constable may justify the , warrant, and not upon tile view, is not 
breaking of doors on a warrant to arrest for within the statute. Ballinger v. Ferris, 

felony ; and even on a warrant to arrest for 1 M. & W. 030, cor. Lord A binger, qu. 

breach of tfie peace, an officer may break It seems to be a general rule applicable to 

open the doors of the party. Dalt. c. 78 ; ^11 such enactments, that they enure to the 

1 Hale, 582; 2 Hale, 117; 2 Haw6c. 14, protection of a party who acted under 

s.3. So he may, under a warrant of a jus- an honest bond fide belief that he was 

tice to levy a forfeiture in execution, on any acting in execution of powers conferred 
stat. which gives the whole or any part of upon him, although he may have mistaken 

the forfeiture to the King. 2 Haw. c. 14, the extent of that power, or have exceeded 

s. 5. So under a warrant to arrest for it, or failed to comply with the directions 

felony, or breach the peace, the officer of the statute. Smith v. Shaw , 10 B. & 

may break the doors of another house. 2 C. 284, and see Daniel v. WiDon, 6 T. 

Hale, 117; 5 Co. R. 03; Fost. 319. But R. 1. Where a landlord apprtwwided his 

if the felon be not there, he is a trespasser. late tenant for lopping trees under a sup- 
Semaine*0Case, ibid. — An officer may law- posed custom, and gave him in custody for 
fully break open doors after proper notice, $an alleged offence against the Malicious 
and refusal, under a warrant to search for Trespass Act (7 & 8 G. 4, c. 30), it was held 

stolen goods, and although no stolen goods that a month’s notice of action was neees- 

be found there. 2 Hale, 157. But it is sary if he acted under the bonk fide belief 

there said that the owner is justified, or that he waafljncting under the statute, 

otherwise, according to the event ; and see Beechy v. miles, 9 B. Sc C. 806 ; Reed v. 

Bostock v. Saunders, Bl. 912; S. C. 3 Conomeadow, § A. & £.661 ; see also Cooke 

Wils. 434. This, however, seems to have v. Clarke, 10 Bing. 19 ; Wells v. Ody, 2 C. 

been overruled in the case of Cooper v. M. & R. 128. Where the justices granting 

Booth, 3 Esp. C. 135 ; and vide infra*, a warrant for a poor’s rate, cautioned the 

■600. Where one knmtm to have committed officer not to take goods under a distress 

treason^* felony, or to have given a griev- for rent, which notwithstanding was done 

ous wound, is pursued, even by a private bfpim ; held, in an action for trespass by 

person, without warrant, he may break thottendlord, that the justice having juris* 

open doors to take the offender ; but it diction, and being compellable to issue the ' 

see ms that no one would be jimtified in warrant, the officer was not within sec. 6 

doing this without a warrant , on mere sus- of the 24 Geo. 2, c. 44, although there had 

picion. See 2 Haw. c. 17, s. 7, and the been no demand of perusal and copy of the 

authorities there cited; Fost. 321 ; 1 Hale, warrant. Tbis%ection was intended to pro- 

582. A demand of admission is necessary tect officers, where the magistrate issuing 

Q 3 
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tion over the subject-matter, but alirt) where the warrant itself is illegal. 
Fo| the policy on which this clause of the Act was founded requires that an 
officer who really acts in obedience to the warrant of a magistrate, shall be 
protected (r), and he is not to judge of the legality of the warrant. A war- 
rant recited a complaint upon oath, that a quantity of sugar had been stolen 
from a ship in the Thames, and that there was just cause to inspect that the 
same goods were knowingly concealed o#depositcd in tre premises occupied 
by Price & Co. (the plaintiffs), and then directed the defendants to search 
for and secure the said goods. The defendants uiider this warrant seized a 
quantity of sugar which they found on the premises of the plaintiffs, but 
which turned out to be the property of the plaintiffs. The Court held that 
this ipizure was made in obedience to the warrant, for the deferidants had 
executed it in the only way in which it was capable of being executed, that 
is, by making it attach on all goods which fell within the description con- 
tained' in it^tliey had acted with ns much precision in the execution of the 
warrant as the magistrate had done in th^granting of it (#). 

Where the defendant has acted in obedience to such a warrant, it is in- 
cumbent on the plaintiff t%prove (f) that a demand has been made, or left 
at the usual place of the defendant’s abode, by himself or bis attorney, in 
writing ( m), signed by the party demanding the same, of the perusal and 
copy of such warrant (r). A written demand signed by the attorney is 
sufficient (.r). 

The defendant may answer such proof by evidence that he did grant the 
plaintiff a perusal and copy of the warrant within the six days prescribed 
# by the statute, or even at a subsequent time, provided it were before the 
commencement of the action (y), and will then be entitled to a verdict, not- 
withstanding any defect of jurisdiction in the magistrate (z). 

If the officer fhil to bring himself within the protection of the statute, he 
stands in the same situation as at common law ; and the rule seems to be 
that thetofficer is justified in executing a warrant, legal in itself, granted by 
one who had a general jurisdiction over the subject-matter, although it was 
erroneously or corruptly granted in the particular case ( a ). It would mani- 


tho warrant, would have been liable in case 
the officer had acted strictly pursuant to 
it, AVijp u Grover, 7 Bing. 312, and 5 M. 

Sc P. 140; and see Part on v. Williams, 

3 B. Sc A. 330, and Crozier v. Candy, 

(1 II. & C. 232. g 

(r) See tbe observations of the Court, 

2 B. Sc P. 101, Price v. Messenger ; bdt qn. 
whether tjie officer- would be protected where 
he was directed by the waout to do that 
which was manifestly illiffu. Set* the 
observations of Eyre, C. J., 2 Wils. 291 ; 
and 4 Bl. Comm. 291. The words of the 
statute are, notwithstanding any defect in 
jurhdict ion in any such j ust ice . See Lord 
Eldon’s observations, 2 B. & P. 101. If a 
magistrate by his warrant direct it to be 
executed iu G., the constable is justifiedgp 
executing it then*, though t he place be ne- 
yond the magistrate’s jurisdiction ; per Lord 
EUenlxirough, 5 East, 237. 

Price v. Messenger Sc others , 2 B. 

& P. 15*. 

(^) Such proof is usually given as part 
t»f the plaintiff^ original case ; but it seems 


to lw competent to him to rely on proof of 
the trespass in the firtt instance, and to 
prove the demand in reply. Hee Price v. 
Messenger , 3 Esp. C. 90. Where the de- 
fendant justified as under a distress for a 
poor’s rate, and the question was merely in 
respect of parocliiality ; it was held that 
defendant, admitting the demand of a 
copy of the warrant, was entitled to begin. 
Barrel v. Nicholson , 1 M.&R. 304. 

(a) As to proof of the service of the 
notice, vide sujira , 681. 

(») By the stat. 22 G. 2, c. 44, s. 6. 

(j?) dory v. Orchard , 2 B. & P. 39. 

(y) Jones v. Vaughan, 5 East, 448. 

(z) If the magistrate be joined, and a, 
verdict be given against him, tfa* by the 
stat. 22 G. 2, c. 44, s. 6, the plaintiff shall 
recover his costs against him, to be taxed 
In such a manner as to include the costs 
which the plaintiff is liable to pay to the 
defendant for whom the verdict is so 
found. # 

(a) 2 Haw. c. 13, s. 11. Terry v. Hunt- 
ington , Hardr. 484 ; Bac. Ab. tit. Con- 
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featly be unjust, that a mere ministerial officer, who was bound at his peril 
to execute the process, should suffer for doing what he supposed to be per- 
fectly legal in the execution of a warrant apparently valid, and which was 
rendered illegal by facts not within his knowledge. But it is a general 
principle of law, that where courts of justice assume a jurisdiction whiofc 
they do not possess, an action of trespass lies against the officer who 
executes process, because the wl^e proceeding was coram non judice ; and 
where there is no jurisdiction there is no Judge, and the proceeding is as 
nothing (£). And therefore where a justice on a conviction on the Game Laws 
issued a warrant of commitment to prison, without first endeavouring to 
levy the penalty on the goods of the party convicted, it was held that the 
constable who had executed the warrant was justified, Although the justice 
was a trespasser (c). So if a justice welre maliciously to grant a warrant of 
commitment for felony, without information on oath (rf). But it was held, 
that if a justice had no authority to apprehend a party in respect of the 
matter specified in the warrant, but only to issue a summons, then there 
being no pretence for the jurisdiction, the warrant would be no justification 
to the officer (e). So if it appear on the face the warrant that the offence 
is one over which the justice of peace had m> jurisdiction So if he 

issi^p a warrant to bring the party before him, at a place out of the county 
for which he is a justice(^f). So if the warrant on the face of it be void and 
illegal for uncertainty ; as, if it be a general warrant to apprehend all per- 
sons suspected of a particular offence, without naming any; for it is the 
duty of the magistrate, and not of the officer, whose duty 4s ministerial, to 
judge of the grounds of suspicion ; and whether a particular person be g 11 *^ 
or not, is a fact to be decided on a subsequent trial (/*)• So a churchwarden 
or overseer is a trespasser in executing a warrant ot distress under a rate 
illegally made, as in an extra-parochial place, for tlie|p was no jurisdic- 
tion (i). 

It has been laid down by Lord Ilale (J), that although an officer who under 
the warrant of a justice of the peace breaks open doors to searc® for stolen 
goods, is justified, although none be eventually found, yet that the owner is 
justified or not, according to the event ; and in Bostoch v. Saunders (1 1 ), on 
similar grounds, it was held that an excise officer was liable in trespass for 


stable, D. Hill v. Bateman , Str. 710. 
The contrary has been asserted, and the 
case 10 II. 7, 17, has been much relied on 
as an authority for the assertion. There 
it was held that one who by the order of a 
bishop arrested another for saying thrt he 
was not bound to pay tithes, was a Rs- 
passer, as it could not be justified by the 
stut. 2 lien. 4, c. 15, which authorizes 
bishops to arrest for heresy. The answer 
is, that there the order itself was mani- 
festly illegal ; besides, it was not in writ- 
ing. See 2 Haw. c. 1 3, s. 11. 

(b) 1\ C. in Perkin v. Proctor $ ano- 
therjfc Wils. 384 ; case of the Marshalsea, 
10 Rep. 76, a. b. As where a rate is un- 
duly made, the warrant of justices will not 
excuse the churchwardens of the poor, who 
distrain for it. JVichollsv . Walker $ Car- 
ter, Cro. Car. 395. See BroSSn v. Comp- 
ton, 8 T. It. 422, in which the case of Orby 
v. Hales, 1 Ld. Hay. 3, was overruled. But 
see p. 598, note (r). 


(c) Hill v. Bateman , Str.Z^O. 

(d) Morgan v. Hughes, 2 T. It. 225. 
But a magistrate may grant a warrant on 
reasonable suspicion, although there be no 
direct charge on oath. Hlsce v. Smith , 
1<). 6c R. 202. 

(e) Shergold v. Holloway, Str. 1002 ; 2 
Bess. CjgAOO. So if a justice of the 
peace mlnge a warrant ^to arrest for a debt. 
Moore v. James , W files, 122. 

( f ) Bao. Ab. tit. Constable, D. 14. 
Hen 8, 16. Cromp. 147, 8, 9. 

(g) Ibid. 

(A) 4 Bl. Comm . 291 ; 3 Burr. 1372 ; 
jgp. Bl. R. 502 ; 11 St. Tr. 307. 321 ; Comm. 
T5our.22 & 25; Ass. 1760; 2 Wils. 

( i ) Nicholls v. Walker, 2 Roll. Ab. 
500 ; 2 Hale, 1 19 ; Cro. Car. 394. Vide 
supra, 598, note (r). 

(j) 2 Hale, 159. 

{k) 2 Bl. It. 912, «nd 3 Wils. 434. 
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breaking and entering the plaintiff’s house finder a warrant of commis- 
sioners, granted upon his own information, to search for tea suspected to 

have been concealed there (Z), none having in fact been found. But in a 
subsequent and similar case (m) it was held that since the warrant was 
granted upon the judgment of the commissioners, warranted by oath, the 
action was not maintainable. The commissioners had authority to issue 
the warrant ; it was legal when it was iuued, and when it was executed ; 
and (Ld. Mansfield observed) it would be^L solecism to say that the legal 
execution of a legal warrant could be a trespass. U was also held, that it 
was not incumbent on the defendant to prove at^the trial that he had 
reasonable or probable grounds for laying the* information ; for by the Act 
the oath of the officer is %nade evidence of the truth of the fact ; and the 
probability of the suspicion is left to be judged of by the magistrate. 

Where an officer has impropyly allowed one committed in execution till 
payment of a fine to go at large, he may afterwards retake him (n). 

A warrant to levy rent due to a gas-light company, without a previous 
summons and hearing by the magistrate, is ftegal, although^ summons and 
hearing are not i# terms required by the Act; and the party suing out the 
warrant cannot justify unde At, although it would have protected the^lerk 
to the company or an officer ( 0 ). 

IV. A constable who acts without a warrant, or who does not act in 
obedience to the warrant, is, it has been held, within the protection of the 
8th sect, of the stat. 24 G. 2, c. 44 (p); and the words in the stat. 21 J. 1, 
c. 12, s. 5, by virtue of their office, apply to all cases where the party intends 
t^uct in the character of a constable, although he acts improperly, for where 
he really acta in the course of his office he wants no protection from the 
statute ( q ). And therefore, if a constable, of his own authority, add Without 


(/) Under the statlfco G. 1, c. 10, s. 13, 
which enacts, that in case any officer, &c. 
shall suspect any tea,&c. to be concealed, 
with intent lb defraud, See., on oath made 
to the commissioners, £*a\ setting forth the 
grounds of his suspicion, it shall be lawful 
for them to authorize the officer to enter 
such house, &c. See also us t,o warrants to 
search for stolen goods, the statute 22 G. 3, 
c. 08. 

(w) Cooptr v. Booth , 3 Esp. C. 135. 

(n) Brett v. Jones, 1 Oow. 09, cor. 
Dallas, C. J. 

(o) Painter v. Liv. Gas Light Comp., 

3 Ail. & Ell. 433; and see Webb v. Bat- 
ch Hour, 1 Vent. 273 ; Freeman, 390. 407. 
4f>7. 488. R. v. Berm, Vent. 273. Har- 
jter v. Carr, 7 T. K. 275. 

( p ) As where a*constable, acting un- 
<fer a warrant to seize the goods of A ., 
seizes those of B the action most be 
brought within six months. Parton v. 
Williams , SB. & A. 330, overruling the 
case of PostlcthwaUe v. Gibson fr ano- 
ther, 3 Esp. C. 220. And see Theobald v. 
Crichmore, 1 B, A. 227 ; it\fra, note (9).# 
And Smith v. Wiltshire, 5 Moore, 322; 
where oonstahles under a warrant to seize 
black, seized coloured kerseymere cloths. 

U) Per Abbott, L. C. J. 2 Starkle’s C. 
445; and see .4 leach v. & ndrews, 2 Esp. 
C. 541 ; where Ld. Kenyon observed, that 


where a man doing an act within the limits 
of his official authority, exercises that au- 
thority improperly, or Abuses the discretion 
placed in him, to such cases the statute ex- 
tends. And see Theobald v. Crichmore, 
1 B. & A. 227 ; where a constable, who had 
broke into a house to levy a church-rate, 
granted under the stat. 53 Geo. 3, c. 127, 
was held to be within the 12th section, 
which requires an action for anything done 
in pursuance of the Act to be brought, within 
three months; and Ld. Ellenborough ob- 
served, that the object of the clause was 
clearly to protect persons acting illegally, 
but in supposed pursuance of the statute, 
wit^a bond fide intention of discharging 
their duty. Where watclimen having rea- 
sonable ground of suspicion that a felony 
had been committed by the plaintiff, went 
to his house to apprehend him, hut 
beat him, and used more violence than 
was necessary, it was held that they were 
protected by a clause requiring notice 
previously to an action for anything done 
under the statute. Butter v. Ford* 1 C. 
& M. 662 ; 3 Tyr. 677. Reasonableness of 
belief is a question for the jury. Wedge 
v. Berkeley , 6 A. & E. 663. A constable 
who acts only under colour of his office, or 
to discharge an old grudge, is not entitled 
to notice. Wedge v. Berkeley , 6 A. & E. 
667. 
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any warrant, and without an^fcasonable or probable cause, arrest a party on 
a charge of felony, and carry him before a magistrate, the venue must be laid 
in the proper county (r) ; and he cannotVithout a warrant justify an arrest for 
a breach of the peace which is not committed within his own view (s), unless 
a wound has been given which is likely to occasion death(f); but it is a justi- 
fication to show that the plaintiff was committed to his custody on a legal 
charge, provided he acted bon&fidqp. nd without collusion (a). If there be no 
evidence of collusion, in such a case he is in point of law entitled to a ver- 
dict ( jr). It seems, however, that a constable is not bound to act on a charge 
made by another, in respect of an offence committed in the absence of the con- 
stable (y). And if a reasonable charge be made, itis a good defence to him 
under the general issue, although be afterwards, ana on further inquiry, dis- 
charges the accused without taking him before a magistrate (z), and although 
it afterwards turn out that the charge wholly unfounded (a). So 


(r) Under the stat. 21 Jac. 1. c. 12 , a. 5. 
St night v. Gee A* Garvei', 2 Stark krs C. 
4 45. 

(s) Coupey v. Henley others , 2 Esp. 
C. 540# 2 Haw. c. 13, 8. 8. Where an 
affray takes place in the presence of a con- 
stable, he may either keep the parties in 
custody until the fray be over, or carry 
them immediately before a magistrate. 
CHUrchill v. Matthews , 2 Sel. N. P. Oil. 
If any one stand in the way of a con- 
stable to hinder him from preventing a 
breach of the peace, the constable is justi- 
fied in taking him into custody, but not in 
striking him. % %Lc\ry v. Edwards, 1 C. Sc 
P. 40. And see White v. Edmunds , 
Peake’s C. 89, and infra . Where a party 
read a notice in church during an interval 
when no part of tlie^church service was 
going on, it was hela that though a con- 
stable was justified, in removing or detain- 
ing him till the church service was over, 
he could not afterwards detain him to 
carry him before a magistrate. See 1 W. 
& M. c. 18, s. 18. Williams v. Glenis - 
ter, 2 B. & C. 009. Using loud words 
in the street, though disorderly, is*not an 
offence which warrants a peace officer in 
taking the party into custcxly. Hardy v. 
Murphy , 2 Esp. C. 294 ; and see Booth v. 
Henley, 2 C. fit P. 288. A police officer 
is not justified under 10 Geo. 4, c. 44, s. 7 
(Police Act), in laying hold of and remo^ 
ing a person in a crowd, merely because he 
was conversing with a known reputed thie£ 
Stocker v. Carter, 4 C. & P. 477. The 
London Police Act, which warrants the 
apprehension of suspected persons or re- 
puted thieves, does not warrant an appre- 
hension on mere suspicion of a particular 
lfelony. Cowles v. Dunbar, 1 M. & M. 37. 
A watchman cannot justify collaring a per- 
son who was turning against the wall of a 
public street for a particular occasion, to 
prevent him from so doing. Booth v. 
Henley, 2 C. Ac P. 288. 

(0 Ibid. 

(u) White v. Taylor and Simeoe, 4 
Esp. C. 80. Hobbs v. Branscomb , 3 


Camp. 420. Cowles v. Dunbar, 1 M, & 
M. 37. In the former case the defendant 
Simeoe had made a nfolicious charge of 
felony against the plaintiff to the defen- 
dant Taylor, a constable at the watch- 
house, who committed him upon it to the 
Compter. On an action of trespass, Taylor 
was acquitted, and Simeoe found guil||r. 
In Isaacs v. Brand , 2 Stark ie’s C. 107, 
Lord Ellenboropgh intimated his opinion 
in point of law, that a charge made by a 
principal thief, on lilPapprehension, against 
a party for receiving the goods, did not au- 1 
thorize an arrest by the officer without a 
warrant ; but it was left to the jury to say 
whether there was probable cause. In Hill 
v. Yates, 2 Moore, BO^where a constable 
acted under the statute 15 C. 2, c. 2, s. 2, 
which authorize a constable to arrest per- 
sons whom he suspects to be conveying a 
burthen of young trees, it was said that 
the question of probable cause was for tlio 
Judges, and that it could not be left to, the 
jury. To kill an officer who takes another 
into custody on a mere charge and without 
warrant, is murder, though the charge does 
not specify all the particulars necessary to 
constitute felony. B. v. Ford, Russ. & Ry. 
C. C. L. 329. 

(x) Per Le Blanc, J. in White v. Tay- 
lor and Simeoe, 4 Esp. C. 80. 

(y) Ibid. 

(z) M i Cloughan v. Clayton and an • 

* other, Lancaster Summer Assizes, 1816, cor. 

Bayley, J. 2 gtarkie’s C. 445 ; and 1 Holt, 
C. 478. 

(a) White v, Taylor , 4 Esp. C. 80. 
MiCloughan v. Clayton , 1 Holt. C. 478. 
In Samuel v. Payne, Doug. 345, Ld. 
Mansfield said, u If a man charge another 
with felony, and require an officer to take 
higi into custody, it would be most mis- 
chievous if the officer were first bound to 
try, and at his peril exercise bis judgment 
‘on the truth of the charge. He that makes 
the charge should alone be answerable/* In 
that case, after a search warrant granted, 
no gfcods having been found, the defendant 
who first made the change, and Payne a 
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although no specific charge be made to thJ^pnstable, yet if a felony has 
been committed, and information of the felony, and its circumstances, has 
been communicated to. the constable, but no specific charge is made against 
any one, he will be justified in arresting a party whom he suspects to have 
committed the felony, but who turns out to be innocent, provided he acted 
band fide in pursuit of a supposed felon (5). And though no felony has in 
fuct been committed, nor any charge made, yet if a constable lias reason- 
able ground for suspecting that another has committed a felony, or that he 
is about to commit one, he may detain that person for the purpose of inves- 
tigation (c). But he is bound to carry such person before a justice to be 
examined as soon as he^easonably can (d). 


constable, and his assistant, arrested the 
plaintiff* on a Saturday, he was drained 
till Mnnduy, and then discharged^ after 
examination before a magistrate ; tiiere 
was a verdict against all three ; but the 
Tourt afterwards held that the charge was 
a sufficient justification to the constable 
and lila assistant, aud cited Ward** Cage, 
Clayton, 44, pi. 70; 2 Hale’s P. C. 84. 80. 
91 ; and Haw. b. 2, c. 12, s. 13. 

(b) Ledwith v. Catchpole , Cald. 201. 
feiitli had lost linens ; Stevens came with 
Smith to the defendant, a marshalmau to 
the Lord Mayor, and Stevens informed the 
defendant that one ^ladox hud put the 
linens into a backup cdach at a public 
house 5 that the plaintiff put his head into 
the coach there ; that afterwards the coach 
stopped at another house, and that the 
piaiutiff met it there. Smith suspecting 
the plaintiff to have l>ccn concerned in the 
theft, took the defendant on a Sunda^ to 
the plaintiff, in order to have hi in appre- 
hended, but when they came neither Smith 
nor any other person charged the plaintiff 
with felony ; Smith said, 44 1 have lost some 
cloth, but 1 do not say it was he who stole 
it ; I know nothing of that ; but stolen it 
was.” The defendant then arrested the plain- 
tiff, who was discharged the next day by 
the magistrate. The defendant pleaded the 
general issue, ami the plaintiff had a ver- 
dict for 20/. ; but the Court granted a new 
trial. Lord Mansfield ohserved, 44 the first 
question is, whether a felony has been com- 
mitted or not ? Aud then the fundamental 
distinction is, that if a felony has been 
actually committed, a private person may, * 
as well as a peace officer, arrest ; if not, 
the question always turns upon this, was 
the arrest bond fide ; was this act done 
fairly, and in pursuit of an offender, or by 
design, or malice aud ill-will ? U\>on a 
highway robbery being committed, an alarm 
spread, and particulars circulated, and in 
the east* of crimes still more serious, upon 
notice given to all the sea ports, it would 
lie a terrible thing, if, under probable cause, 
an arrest could not be made; and felons 
are usually taken up upon descriptions in 
advertisements. Many an innocent man 
lias l»mi aud may be taken up upon*feuch 
suspicion ; hut the mischief and inconve- 


nience to the public in this point of view 
is comparatively nothing. It is of great 
consequence to the police of the country ; 
I think there should be a new trial.” 
Note, that Buffer, J. doubted whether the 
constable was justifiable, since to hold that 
he was, would imply that he was to some 
purposes a judicial officer, which he said 
was going farther than had yet %een ad- 
judged him ; tamen qu, for to a certain ex- 
tent, even a private person is justified, or 
not, in arresting, according to the parti- 
cular circumstances of suspicion on which 
he must exercise his discretion. See Haw. 
b. 3, c. 12, s. 2 ; and 4 Taunt. 34. Seen*, 
in case of misdemeanor. Fox v. Gaunt , 
3 B. & Ad. 708. A constable arrests B., 
a respectable person, on information by A . 
that B. had robbed him ; iriflfconti mint ion of 
which a supposed intercepted letter is shown 
him ; lie Id, that it was properly left to tlie 
jury to say whether the circumstances 
afforded reasonablajpround tor the arrest, 
and whether the jury in his situation would 
have so acted. Davis v. Russell, 5 Bing. 
364. 

(c) Wright v. Const and others , 4 B. & 
C. 506. Davis v. Russell, 5 Bing. 354. 
A plea that the constable detained the 
plaintiff for three days, in order that the 
party whose goods had Imjcii stolen might 
have an opportunity of collecting his wit- 
nesses, and bringing them to prove the 
felony, was hajd to be bad on demurrer. 
And the Courr seem to have been of opi- 
nion, that the handcuffing a party so 
arrested, could not be justified without 
showing an attempt to escape, or that it 
was otherwise necessary. 4 B. & C. 596. . 

(d) Beckwith v. Philby, 6 B. Sc C. 635. 
Whether the constable had reasonable cause 
for suspicion was a question of fact for the 
juiy ; per Lord Tenterden, C. J. Ib. 
Watchmen and beadles may at common 
law arrest and detain for examination per? 
sons walking in the streets at night, whom 
there is reasonable ground to suspect of 
felony, although tiiere be no proof of a 
felony having been committed. Lawrence 
v. Hedger, 3 Taunt. 14. Watchmen may 
imprison any person who encourages pri- 
soners in their custody to resist. White 
v. J Almonds, Peake’s C. 89. The London 
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Although one who acts ui^ld of a constable is within the protection of Venae, 
the stat. 21 J. 1, c. 12, s. 5(e), as to the venue, and as to his defence under 
the general issue ; yet one who is the prime mover, and who sets the con- 
stable in motion, by making a fcomplaint and charge to him, is not within 
the statute (/) ; and where there is a doubt whether a private person acted 
as the prime mover, or merely acted in aid of the constable who undertook * 

to act as of his own authority, is ft question of fact for the jury (</). A pri- Defence by 
vate person may, as well as a constable, justify the arrest of one actually a private 
guilty of treason or felony ( h ), or who has given a wound likely to prove 
mortal. A defendant cannot justify in aid of an officer who had himself no warrant, 
authority to do the act(£). 

If a felony 1ms been committed, although not by the party arrested, a 
private person may justify the arrest, if he acted bond, fide upon fair and 
sufficient grounds of suspicion (A) ; such ^defence must, however, be spe- 
cially pleaded (£). Where no treason or felony has been committed, or 
dangerous wound given by anyone, it seems that a private person cannot at 


Police Act, 3 G. 4, c. 55, s. 21, which 
authorizes the apprehension of suspected 
persons, applies to reputed thieves only, 
and not to persona suspected of particular 
thefts. Cowles v. Dunbar, 1 M. & M. 

t Where, under the 21 J. 1, c. 12, s. 5, 
) of the defendants in an action of tres- 
pass and false imprisonment, being consta- 
bles and acting in aid of the other defen - 
tlunt, were entitled to an acquittal ; held, 
that the plea stating them to be acting in 
uid of the efther defendant, and not lie in 
aid of them, the protection did not extend 
to him. Bond v. Rust, 2 C. & P. 342. 

(d) Supra, (300. 

(f) Mac Cloughqn v. Clayton, 1 Holt’s 
C. 478 ; 2 Stark ie’s C. 445. Because, us 
is said, the person who puts the constable 
iu motion, is primd facie a trespasser, and 
therefore ought to allege and prove the 
truth of the suggestions on which he in- 
duced the constable to act. And though 
two of the defendants, being constables, 
are within the statute, and entitled to an 
acquittal by reason of a wrong venue, 
another defendant; who pleads that the 
other defendants, as constables, acted in 
Ills aid, not being a constable, is not enti- 
tled to an acquittal, as acting in their aid. 
Bond v. Rush , 2 C. & P. 342. A. beiug 
robbed, suspects B. and delivers him in 
charge to a constable present ; trespass is 
maintainable against A. Stonekouse v. 
Klliot, 0 T. R. 315. Where a stat. autho- 
rised a constable to arrest on the informa- 
tion of another, but the defendant, instead 
of merely giving information to the consta- 
ble, directed him to arrest, it was held 
that he acted as principal, and was not 
entitled to notice, although he acted bond 
fide . Hopkins v. Crowe, 4 A. Sc E. 774. 

(g) Staight y. Gee and Confer, 2 
Btarkie's C. 445 ; where it wes so left to 
the jury by Abbott, L. C. J. Bond v. 
Rust, 2 C. & P. 342. Where a prose- 
cutor having obtaiimd a warrant points 


out the party to the constables, he acts in 
tlieir aid. Nathan v. Cohen, 3 Camp. 
257 ; per Ld. Eilenborough. 

(/*) llaw. b. 2, c. 12, s. 15. It is there 
said, that a private person who is not ^rn- 
self induced to believe that the party is 
guilty, would not bq justified Iu arresting 
him by command of a constable. 

(i) A constable Seizing a person by the 
direction of a custom-house , officer, who 
had himself no power to seize, is not within 
the protection of the Custom-house Act. 
Norton v. Miller, 2 Chitty, 140. 

(A) Sec Haw. b. 2, c. 12, s. 8, 0, 10, See. 
where a number of justifying causes of sus- 
picion are enumerated, some of which are 
very large and indefinite, such as “ Common * 
fame,” — “ Keeping company with persons 
of scandalous reputation ,” — a Behaving in 
such a maimer as to betray a consciousness 
of guilt.” It is laid down as essential, that 
the party himself who arrests must be in- 
duced by the grounds of suspicion to believe 
the party arrested to be guilty. See Lord 
Mansfield’s observations In JLedwith v. 
Catchpots, Cald. 29 1 . Whether the grounds 
of suspicion are sufficient to justify the 
party so arresting seems to be a question of 
law. (Haw. b. 2, c. 12, a. 18; 2 Inst. 52; 

2 Hale, 78 ; Finch, 340. Mure v. Kay, 

4 Taunt. 34.) And the grounds must be 
set forth in pleading the justification, in 
order that the Court may judge wliethe# 
the snspicion was reasonable ( Ibid.) ; and 
unless the plea set forth the causes of suspi- 
cion with certainty, it will be bad on de- 
murrer. Ibid. The plea will be bad, unless 
it show a felony committed. If a constable 
join in a plea with one who gave the de- 
fendant in charge, if it be bod for one, it 
will be bad for both ; and per Best, C. J., 
there is no difference between seizing a 
man and ordering him to be seized. Hedges 
v. Chapman, 2 Bing. 523. 

(1) See the last note ; and Mure v. Kay , 

4 Taunt. 34. 
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common law justify an arrest upon suspicion ( m ) ; except, indeed, where 
the hue and cry has been raised, and there is no reason to suppose that it 
Is groundless (n). A private person cannot arrest for any offence inferior 
to felony, not committed within his view ( o ) ; but if an affray be committed 
in his presence, he may stay the affrayers till the heat be over, and then 
deliver them to the constable (/?), and also stop those who are going to join 
either party ( q ). So also a private person may at common law lawfully 
lay hold of one committing treason or felony, or doing any act which would 
manifestly endanger the life of another, and detain him till it may reason- 
ably be supposed that he has changed his purpose (r); or may justify the 
breaking into the house of another for the purpose of preventing him from 
committing felony (*). 


KNOWLEDGE. 

See tit. Coin. — Forgery. — Negligence. — Notice. 

LANDLORD AND TENANT. 

See Ejectment. — Use and Occupation. — Waste. 


LARCINY. 

Particulars tjpoN an indictment for larciny (/) it is necessary to prove, in ordinapr 
of proof. cases, 1st. A caption and asportation ; 2dly. With a felonious intention ; 3d. 

Of the goods and chattels of another , as described in the indictment. And 
where there has been a bailment of the goods to the prisoner by the owner, 
it is further necessary to prove, either, 1st, a felonious intent on the part of 
the prisoner, in procuring the delivery to him, which defeats the bailment, 


(»*) See Lord Mansfield's observations 
in Led with v. Catchpole, Cahl 201. Lord 
Tentorden’s, in Beckwith V Philby , 6 B. & 
C. 036. A private person, without war- 
rant, may arrest, 1st, If there be a felony 
done ; 2dly, if the party arresting has pro- 
bable cause, which is traversable; 3dly, 
the arrest must be by the party suspecting. 
Sir Anthony Ashley's Case . 12 Co. 92. In 
trespass and false imprisonment upon a 
charge of felony, held that evidence showing 
that the defendant had reasonable grounds 
■of suspicion was admissible in reduction of 
damages. Chinn v. Morris, 1 Ry. 6c M. 
244. 

(n) Haw. b. 2, c. 12, c. 16. The Hue 
and Cry is the pursuit of an offender from 
.town to town till he be taken ; which all 
who are present when a felony is com- 
mitted, or dangerous wound given, are by 
the common as well as statute law bound 
to raise against the offenders who escape, 
on pain of fine and imprisonment. 3 Inst. 
HQ, 7; 1 Hale, 588; 2 Hale, 99. 102; 
Haw. b. 2, c. 12, s. 5. As to the mode of 
raising the Hue and Cry, see Haw. b. 2, 
c. 12, s.6. But in the case of Guppy v. 
Brittlcbank , 6 Price, 625, where the de- 
fendant pleaded the general issue, and a 
justification that the plaintiff, at Ashborne 
fair, tendered a forged note to T. Jlf., and 
that the plaintiff had probable cause to 


suspect, and did suspect, that the plAntiff 
had feloniously uttered the note, knowing 
it to be forged; wherefore the defendant, 
&c., and verdict thereon for the defendant, 
the Court held that the arrest, though with- 
out warradt, was justifiable. Suspicion 
that a party has on a former occasion com- 
mitted a misdemeanor, will not justify a 
private person in apprehending him with- 
out a warrant. Pox v. Gaunt , 3 B. & Ad. 
798. 

(o) But see Guppy v. Brittlebank, 6 
Price, 625, supra . 

( p ) Haw. b. 2, c. 13, s. 8. 

( q ) Ibid. b. 1, c. 63. 

(r) Ibid. b. 2, c. 12, s. 19. 

(s) Handcock v. Baker , 2 B. & P. 260. 
The defendant in that case had broken into 
the plaintiff's house, to prevent him from 
committing murder on his wife ; Chambre, J. 
said^it is lawful for a private person to do 
anytning to prevent the perpetration of a 
felony. 

(t) See {he different definitions oflarciny. 
East’s P. C. 533. The true meaning of 
lacciny is, “ the felonious taking the goods 
of another, withont his consent and against 
his with intent to convert them to the 
use of the taker." Per Gros4 J.> in deli- 
vering the opinion of the Court. Ham* 
men's Case, Leach, H189. See 4th Report 
of the Criminal. LavrCommissioners. * 
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or that the delivery was procured by force or duress ; or, 2dly, that before Particulars 
the asportation the bailment had been determined by the tortious act of the °* proof, 
bailee ; or, 3dly, that the bailment had been determined according to the 
intention of the parties. g 

1st. A caption and asportation : the latter seems necessarily to include Caption 
the former, although the converse is not true, for there may be a taking into 
the possession without an asportation or removal. To constitute a caption, ~ 

the property must have been taken into the possession of the prisoner. 

Therefore, where the prisoner cut the girdle of another, and in consequence 
the purse fell to the ground, but was not otherwise taken possession of by 
the prisoner, it was held to be no felony («) ; but a momentary possession 
is sufficient (a). It need not be by force ( x )*) and it is not purged by a re- 
delivery (y) ; any the least removal is sufficient to constitute an asporta- 
tion (z). As if plate be taken out of a trunk and laid beside it (a) ; or the 
goods be removed from one end of the waggon to the other (ft) ; or an ear- 
ning be forced by violence from the ear, and fall upon the hair (e) ; or a bag 
be lifted from the bottom of the boot of a coach, though not taken out (d). 

Proof that the skins of sheep were taken, and the carcases left, is evidence 
of the stealing of the sheep (e). The pulling of wool from the back of a 
lamb is a sufficient asportation (f). There must, however, be an actual and 
complete removal of the thing from the place, after it has been taken into 
tlys possession of the prisoner. And, therefore, the setting a bale of goods 
on one end without removing it to a different place, is not an asporta- 
tion (y); and where a purse taken by the prisoner from the pocket of 
another, remained still attached by a string to keys in the pocket, it was 
held that the asportation was not complete (ft) ; and so it was held where 
goods remained attached by a string to part of the shop (£). 

A caption and asportation by the band of one, is that of all who are pre- 
sent aiding and abetting (ft) ; aiid it is not essential to prove that they were 
done immediately and directly by the prisoner; it is sufficient to show that 
he committed the act by means of an innocent instrument (Z). After the 
goods have once been stol^p the prisoner is guilty of a fresh felony wherever 
he carries the goods, for th* property is not altered ; and therefore, where 


(t/) 1 Haw. c. 54; 1 Hale's P. C. 532; 
Dalt. 100; Cromp. 34. 

( v ) R. v. Peat , Leach, 367 ; Hale, 533 ; 
3 lust. 60. 

(x) East's P. C. 687. 

(y) 3 Inst. 60; Staun. 27 ; 1 Hale, P. C. 
533. 

( z ) 1 Haw. c. 33. 

(a) Kel. 31; 1 Hale, P. C. 608. 

(ft) R. v. Corslet, Leach, 272 ; S. C. 
East’s P. C. 556. 

(c) JR. v. Lapier , Leach, 360 ; 1 Haw. 
c. 33; 3 Inst. 108, 109; 2 Vent. 216; 
7 Ass. 39 ; 1 Hale’s P. C. 508; Dalis. 21 ; 
Cromp. 30. R» v. Simpson , Kel. 31. 

(d) R. v. Walsh, Moody’s C. C. 14. 

(, e ) R. v. Rawlins , East’s P. X. 617. 
Upon an indictment on 14 Geo.TL c. 6, 
charging th|rparty to one count witn steal- 
ing, and in a second with killing a sheep, 
with intent to steal the whole of the carcase, 
it appearing that the sheep had been killed 


with intent to steal the fat, held that the 
prisoner might be convicted on the second 
count ; but that there being no evidence of 
any removal of the animal whilst living, 
the first count could not be supported. 
Williams's Case , 1 Ity. Sc M. C. 107. 8. P. 
as to stealing lambs, Loom's Case , ib. 160. 
(/) R. v. Martin , Leach, 206. 

(g) R . v. Cherry , East’s P. C. 556. 

(ft) R. v. Wilkinson , 1 Hale’s P. C. 508; 
East’s P.C. 556. 

(i) Cherry's Case , East’s P. C. 556. 
Farrell's Case , Leach’s C. C. L. 266 ; East’s 
P. C. 557. Seats, where a mail-bag was 
lifted from the bottom of the hoot Oftfthe 
coach, although not entirely removed from 
the Jboot. R* v. Walsh, 1R.&M. (C.C. L.) 

(ft) See tit. Accessory. 

(Q See tit. Accessory ; East’s P. C. 
555; 1 Haw. c. 33, s. 8; 1 Hale’s P.C. 
507 ; 3 Ins. 108. 
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EelonSce. goods are stolen in one county and carried into anoiler, the prisoner is 
guilty of a felony in the latter county. 

2dly, That the taking was feloniotis.— It is the peculiar province of tlie jury 
to decide upon the inteiffion of the prisoner (m). The question, whether a 
particular^taking was felonious, is a question of law, arising principally 
upon the intention of the prisoner, as found by the jury. The felonious 
quality consists in the intentidh of the prisoner to defraud the owner, and to 
apply the thing stolen to his own use ( n ). It is sufficient if the prisoner 
intend to appropriate the value of the chattel, and not the chattel itself, to 
his own use ; as where the owner of goods steals them from his own servant 
or bailee, in order to charge him with the amount (o). The intention must 
exist at the time of the taking, and no subsequent felonious intention will 
render the previous taking felonious ; as, where goods are removed by the 
prisoner during a fire, with intent to preserve them for the owner, and he 
afterwards determines to appropriate them to his own use (77); or where a 
bailment is procured without a$iy felonious intent on thl part of tlie bailee,*' 
and he afterwards, and before the determination of the bailment, converts 
yie property ( q ). The usual indication of a felonious intent is the secrecy 
and privacy with which the act is done, and the asserting a dominion over 
the property by tlie prisoner, or the actual conversion of it, by sale or other- 
wise, to his own use. Ou the other hand, the inference of a felonious intent 
/may he rebutted by evidence to prove thnt the taking was in joke ; was by 
mistake; was accidental; that the goods had been lost by the owner, and 
l found by the prisoner (r). * 


(m) East’s P.C.C85; Stnnm. Gl ; 1 Hale’s 
V. C. 504. Secreting a letter, containing 
bills, with the intention merely of cheating 
the revenue of the postage, is not within 
the 52 Geo. 3, e. 143, s. 2 ; Sharp's Case , 
1 Ry. & M. C. 125. Where the prisoner 
took l>y violence from a gamekeeper wires 
and a pheasant, which he had set, and 
which the latter lmd found and seized, and 
were claimed by the prisoner as bis own, 
held that it was for the jury to say, whe- 
ther he took them under a bond fide 
impression that he was only getting back 
bis own property, however he might lie 
liable to penalties for having them in his 
possession. R. v. I Jail , 3 C. & P. 400. 
Where the jury found Unit the prisoner’s 
intentiou, ab initio , was to get goods out 
of the prosecutor’s (a tradesman) posses- 
sion, upon a pretended sale for cash, and then 
clandestinely to remove them, and convert 
them to his own use, it was held to be a 
felonious taking. Campbell's Case, 1 Ry. & 
M. 179. So where the jury found that the 
prisoner never intended to pay for oxen 
which he had bargained for for ready 
money, and the owner had not consented 
to their being taken away. Gilbert's Case , 
1 Hfe. 6c M. 185. Pi'att's Case, ib. 250. * 

(n) See the case of R, v. Morfit §• 
Cammy, cor. Abbott, J. Maidstone L$nt 
Assizes, 1816, and afterwards by the 
Judges. It was there held that the tak- 
ing of oats by a servant, with intent to 
give them ter the master’s horses, from the 
granary' of tlie master, by means of a false 

e 


key, was a felony. See Burn’s J. by Chctw. 
vol. 3, p. 1 76. So it was decided by Thomp- 
son, C. B. that the taking a horse by stealth 
%>in the stable of a prosecutor, and destroy- 
ing it^by throwing it down into a coal-pit, 
in order to defeat a prosecution founded on 
a former lareiny in stealing the same horse, 
amounted to a felony. But where the pri- 
soner took the horses of tlie prosecutor wim 
intent to ridtt them, and then to leave th$ni 
without returning them, it was held to be 
trespass only. JJissentiente Grose, and 
dubitante Ld. Alvanley, R. v. Strong 
PhtUips, 3 Bum, 177, 23d edit. Miners 
employed to bring ore to the surface arc 
paid according to tlie quantity raised ; a 
miner removing a portion from another’s 
heap to his own, is not guilty of stealing 
the goods of the owuer of tlie mine. R . v. 
Webb y Moodv’s C. C. 431. 

( 0 ) 7 Hen.' 6. f. 43. 

(p) R. v. Leigh , East’s P. C. G94. 
Mucklow's Case, 1 Ry. & M. 160. 

(q) Iffra, 609 ; East’s P. C. 594. 837. 

(r ) But even in this case the taking must 
havebeen bond fide, and not under a mere 
pretence of finding, although the property 
has been deposited in an unusual place, as 
in & bav-mow (2 East’s P. C, 664 ; 1 Hale, 
506 ; 2 Hale, 507) ; or has been left in a 
hapknejgroach by mistake ( Lamb's Case , 
East’s FT C. 664 ; Wynnes' s Case, Ibid. ; 
Start's Case, 1 Leach, 215, n.) jfllr be found 
on the highway, if the prisoner knew the 
owner (J?. v. Walters, 3 Burn’s, J. 180, 23d 
edit.) ; or be taken out of a bureau sent to be 
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The notoriety ancftpenness of the taking, where possession has not been Felonicd. 
gained by force or by stratagem ($), is a 9trong circumstance to rebut the in- 
ference of a felonious intention (t) ; and it is a good defence to show that the 
taking was bond fide under process of law, or undqr a supposed claim of 
right, however unfounded such claim may be. The law has nogf deemed 
it to be so necessary to provide against an open and notorious invasion of 
property, for which the party may have his remedy against the known tres- 
passer by a civil action, as against a taking accompanied with secrecy, or 
effected by force and terror, or by artifice. It is a question of fact, whether 
the goods were taken bond fide , under a claim of right, or with a roguish 
and felonious intent ( u ). Where the taking is obtained by fraud or strata- 
gem, it may amount to felony, although the owner consented to the act in 
ignorance of the ^prisoner's real intention; and proof that? 1, the prisoner 
obtained possession of the property by means of stratagem and artifice is 
strong evidence of the felonious intent. It is, however, to be observed, that 
no intention will make the taking felonious vq^ere the owner intends to part 
with the 'property altogether to the prisoner; in such case the party is liable 
to an indictment for obtaining the property by false pretences ; and thi^| 
seems to be the strong test of distinction between a larciny, and an obtaining 
of money or goods by false pretences (w). If by means of a false pretence 
the prosecutor be induced to part with the temporary possession only, 
reserving a right of ownership, the prisoner, provided he intend to appro- 
priate the property to his own use, is guilty of felony ; but if the owner be 
induced by the artifice to part #ith his whole interest, without any reserva- 
tion, the defendant is guilty of a misdemeanor only (w). 

3. The proof of the cfhattels stolen must of course correspond with the Ownership, 
description in .the indictment (or). In order to satiffy the allegation that Possession. 


repaired. Carturrlglit v. Green , 8 -Vos. 
405 ; or be taken from a seat by the road- 
side. Milbui'n's Case , 1 Lcwin'a C.C. 261. 
Mfoercthe prisoner at first opened a letter, 
believing it intended for himself, and find- 
ing it to contain bills, appropriated them 
to his own use, held not to amount to lar- 
ciny, the party not having any animus 
furandi at the time he received it. Much- 
low's Case, 1 Ry. Sc M. 1(50. 

(s) The mere doing it openly and by force 
does not excuse frqpi felony. Kel. 82 ; 2 Ray. 
276 ; 2 Vent. 04 ; Rel* 83, And in general, 
the taking with a felonious intention with- 
out lawful consent, by means of any trick 
or stratagem, amounts to felony. As where 
a tradesman is prevailed on to bring Ids 
goods to an appointed place, under pretence 
that the price shall be paid; and having been 
prevailed on to leave them there in the care 
of a third person, the prisoner fraudulently 
gets them from that person without paying 
the price. R. v. Campbell, Moody's C. C. 
179 ; and see R. v. Gilbert, ib. 185 ; JR. v. 
Pratt, ib. 250. 

(t) It may be that the taking is no mra 
than a trespass, and the circumstances m 
such case must guide the judgment; as. 
where a nfcn takes another's property 
openly before him or others, otherwise than 
by apparent robbery, or having possessed 
himself of them, avows the fact before he 


is questioned. 1 Hale, 507 ; East's P. C. 
661. See R. v. Phillips $ Strong , 2 East's 
P. C. 662. 

(?/) 1 Hale, 507 ; 1 llaw. c. 33, s. 8 ; 
Farr’s Case, Kel. 43. 

(v) And therefore whore the servant of 
a pawnbroker, having general authority to 
act in his master's business, delivered up a 
pledge to the pawner on receiving a parcel 
from him, which he supposed to contain 
valuables which lie had just before seen in 
the pawner's possession, it was held to be 
no larciny, for the party authorized intended 
to transfer the entire property. JR. v. 
Jackson , Moody's C. C. 119. Secus, where * 
a prisoner obtains from a servant a parcel, 
by falsely pretending to be the person to 
whom it is directed, for the servant has no 
authority to part with it but to the right 
person. JR. v. Longstrevth, Moody's C. C. 
137. And see R . v. Pratt , Moody's C. C. 
250. 

' (w) Supra, 606, note (m); infra , 613,. 

(x) Sec tit. Variance. If an aniigtf, 
living or dead, liave the same appell&iflBi, 
and it makes no difference in the charge 
whether it be living or dead, it may be 
described when dead by the appellation 
given it when living. H. v. Puckering , 
Moody's C. C. 242. Upon anJndictment 
for receiving a lamb, knowiliff &c., held 
that it was immaterial as to the prisoner's 
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* Ownership* the property was of the goods and chattels of the person specified, it must 
Possession* proved, either that that person was the owner, or that he had the legal 
custody of the jjoods ; for Jhe offence of larciny includes a trespass, to which 
possession is esgsntial (y ) ; and therefore unless the person whose property 
is allegedtfco have been stolen be either actually or constructively in posses- 
sion, the taking cannot amount to a larciny. But it is a general maxim, 
that the ownership of goods draws after it the possession ; and, therefore, 
it is sufficient to prove that the goods are the property of the party whose 
goods and chattels they are alleged to be in the indictment, although they 
were at the time in the actual possession of some other person, as a servant 
or agent ; and so it is sufficient to prove that the goods were in the legal 
custody of the person alleged to be the owner in the indictment, who has 
the actual legal custody of the goods, as the agent or bailee of the actual 
owner. For such possession and interest are sufficient against a wrong- 
doer (z). Where, however, the prisoner himself had possession of the goods 
delivered to him with the content of the owner, a different consideration, 
as will presently be seen, arises ; and the question will be, whether the pri- 
soner had a bare charge of the goods, the possession of which still remained 
in the owner, or lie had acquired a legal possession of them distinct from 
that of the owner ( a ). 

On a charge of stealing bills of exchange, against one employed in the Post- 
office, it is not necessary to prove the execution or making of the bill (5). 

Of the party described (c). — In order to satisfy the allegation that the pro- 
perty stolen was of the goods and chattels oftl. B . as alleged in the indict- 
ment, it is sufficient to show that A . B. had the legal custody of the property, 
although the ownership resided in another (d ) ; as where the goods are stolen 
from a servant in the absence of the master. For every larciny includes a 

offence, whether the lamb was alive or dead lie had no key at the time of its being stolen. 
at4he time of receiving. Puckering *s Case , 2?. V. Wymer, 4 C. & P. 391 ; and see 2?. v. 

1 Moody’s C. C. 242. The stealing parch- Willis , Moody's C. C. 375. 

ment records of the Court of C. P. not relat- (a)aVideiq/V , c,610,613. And see Canmr 

ing to the realty, is the subject of larciny to bell's Case , Leach, 942, 3d edit., whenra 

the value of the parchment. Walker's Case, prisoner decamped with a bank-note dcli- 

1 By. fit M. 165 ; secus, if they relate to vered to him by his landlady that he might 

the realty. See R.v.Westbeer, Leach, C.C. change it, and held to be larciny. It. v. 

12. Where the prisoner being sent to the Parker , East’s P. C. 671. It, v. Nicholson 

post-office received a letter containing the others, East’s P. C. 699. Adams's Case, 
halves of bank-notes, which he embezzled ; Bussel, 1060. Walsh's Case , 4 Taunt. 268. 
held that they were “ goods and chattels” 284. * 

of the master. R. v. Mead, 4 C. & P. 535. (6) 2?. v. Ellis, Buss. fit B. C. C. L. 188. 

On an indictment under 7 & 8 Geo. 4, c. 29, (c) As to variance in the description of 

a. 26, for stealing one “ sheep," it appear- the property or owner, see Criro. Plead, 

ing to have been under a year old or a lamb- 2 ed. 193. 201-2. Where the owner might 

teg, the variance was held to be fatal, the easily have been ascertained, an indictment 

Act having the word a lamb.” R . v. Bir- for stealing the goods of a person unknown 

kett, 4 C. fit P* 216. A set of new hand- is not maintainable. R . v. Robinson, cor. 

kerchieft, in a piece, may * be described as Bichards, C. B., Durham, 1817. Where 

so many handkerchiefs, though not sepa- the indictment alleged that certain persons 

rated from each other. R* v. Nibbs, unknown committed a burglary, and that 

Moody's C. C. 25. The goods of a ready- the prisoner received the goods, &c. and it 

fu^shed lodging mfey be described as the appeared that an indictment had been found 

lojftr's. R. v. Brunswick*, lb. 25. the same assizes, charging A . B. as the 

(y) 1 Haw. c. 33 ; Kel. 24 ; Dalt 3, principal, and the prisoner as accessory to 

c. 101 ; East's P. C. 554. urn same robbery, ten of the Judges were of 

(-) See Criminal Pleadings. A box be- opinion that the prisoner was lightly con- 

longing to a benefit club, which by the rules rated* R . v. Bush, Buss. Sc By. C. C. L. 

was to be deposited, with one of the keys, 372. 

with the WsaTord, was held to be properly (d) See the cases Crim. Pleadings, 2 ed. 
laid as the property of the landlord, although 201-2. 
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trespass, which is an injury to the possession ; and therefore it seems that Ownersltip. 
where property has been lost by the owner and found by the prisoner, the Pssessiou. 
taking cannot be felonious, since no one was in possession ( e ) 

In Phipoe’s case (f) it was held that the taking was not felonious, since 
the note had never been for a moment in the peaceable possession of the 
prosecutor. But it is a general rule of law, that the right of property draws 
after it the possession (g) ; therefore it is sufficient to prove the ownership 
according to the allegation in the indictment, although the alleged owner 
never had the actual possession ; and in general the possession of an agent 
is the possession of the principal, with respect to third persons, even although 
the agent or bailee be not responsible to the principal for the loss of the 
goods ( h ). But as between the owner and a bailee, the possession of the 
latter is not necessarily the possession of the former, as will afterwards be 
seen. It is a consequence from the general principle, that a joint-tenant, 
or tenant in common, cannot be guilty of larciny in respect of the joint pro- 
perty, since he has a right to the possession So where the wife delivers 
possession of the husband's goods, the person taking them upon such deli- 
very is not guilty of larciny, since she has on interest in the goods (A); but* 1 
it is otherwise where the goods are obtained by force or fraud from the 
wife (/). The property is not altered by a tort ; and therefore if B. steal 
the goods of A., and C. steal the same from B., the property still remains 
in A., and may be so described (?n). So if B. receive goods from the sheriff 
under a tortious replevin (n). 

Every larciny includes a trespass, and is an injury against the possession Bailment, 
of the owner ; and therefore in general a bailee who has possession of the wi ! erc cx “ 
goods under a contract cannot be guilty of felony in stealing them, so long 8 inw ’ 
as the contract continues undetermined. As whe^ a tailor is entrusted 
with cloth, or a carrier with goodfe, to be carried, or a goldsmith with 
plate (o), or a weaver delivers materials to workmen out of the house to be 
woven ( p ). In such and all other cases where the party has a Ifegal posses- 
sipn of the property distinct from that of the owner, he is not guilty of felony 
in appropriating the goods, unless indeed, as will afterwards be seen, the 
possession be obtained by fraud, and with a felonious intent to steal the 
goods, for then the party acquires no legal possession as against the owner, 
for the law will not permit him to take advantage of his own wrong; and 
in point of law no contract exists (g). 


(e) 1 Haw. c. 33 ; 3 Ins, 102 ; 1 Hale, 
P. C. 504 ; East's P. C. 25. 554; but see 
above, 606, note (r). 

(/) Leach, C. C. L. 3d edit. 774. A 
banker’s cheque is delivered to a servant 
in order to be delivered by him t o G.M.; 
it is felony in the servant to appropriate 
the amount to his own use. R . v. Heath, 
2 Moody’s C. C. L. 33. And it may be 
described as a banker’s cheque of the value 
specified, without stating the drawees to 
be bankers. Ib* 

(g) See the dictum of Gould, J. East’s 
P. C. 674. 

(h) Crim. PL 2 ed. 203. # 

(i) 1 Hale’s P. C. 613. East’s P. C. 
658. 

(A) 1 Haw. c. 33, s. J9; Harrison's 
Case, Leach, 66; East’s P. C. 660. R. v. 

VOL. II. 


Clarke, Moody’s C. C. 376. Qu. For a 
stranger acting in conjunction with the 
wife (with whom he has committed adul- 
tery) may commit a felony in taking the 
husband’s goods. R. v. Tolfree , Moody's 
C. C. 243. In JR. v. Willis, Moody’s 

O. C. 876, it was held that a wife could 
not be guilty of stealing the property of a 
friendly society deposited in her husband’s 
custody. 

(/) 1 Hale’s P.C. 614; East’s P. C. 5tf; 
St. West. 2, c. 34. 

(m) 1 Haw. c. 33; 3 Ins. 102; 1 Hale’s 

P. C. 604; 13 Ed. 4, 0,10. 

(«) 1 Hale’s P. C. 607 ; 3 Ins. 106 ; 
Kel. 43 ; 1 Sid. 254 ; Raym. 276. 

(o) East’s P. C. 603. J 

(p) But see 1 Haw* c. 33, s. 66. 

(q) The taking in Such case is not war- 

RR 
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Where a person has a legal possession of the goods distinct from that of 
the owner, he cannot be guilty of felony so long as the legal possession sub- 
sists ; and therefore, where such distinct possession has been given, further 
evidence is essential to answer or rebut the inference of a legal possession 
by the prisoner. But it is to be observed, that to render this necessary, the 
possession must be distinct from that of the owner, for if the party have but 
a bare charge of the goods under the immediate control and superintendence 
of the owner, without any possession distinct from that of the owner, he 
may be guilty of larciiiy in taking the goods, notwithstanding his manual 
tenure of them ; arid therefore a servant is guilty of felony in stealing his 
master’s goods, although be has the custody of them for a particular pur- 
pose (r). As where a butler steals his master’s plate (*). Even though the 
servant has the goods for a specific purpose, as where money had been deli- 
vered to a servant to be delivered to a third person, and he spent part, and 
embezzled the rest(£). 

Where a servant received money from his master to buy licences with, 
which he embezzled, it was held that he was not guilty of felony (u) at com- 
mon law. But this was denied in Lavender's case (?>). 

There the money had been delivered by the master to the prisoner to be 
taken to one Flaunt, as the consideration for bills to be given for the money 
in a few days(jr), and the prisoner instead of delivering the money spent 
; part, and embezzled the remainder, and it was held to be larciny. 

So where a carter went away with his master’s cart, it was held that he 
was guilty of felony (//). 

Where a porter was sent by his master with goods to be delivered to a 
customer, and he broke ojien the parcel and sold them, it was held to be 
felony (z). 

But ulthough it be clear that in general a servant has nothing more than 
a bare charge of his master’s goods, and that the possession of the servant 
is the possession of the master, it has been doubted whether, when a servant 
or clerk had received the possession of the goods by delivery to him for his 


ranted by the contract ; there was no as- 
sent to the taking for the fraudulent pur- 
pose intended. See tit. Intention. But 
if the owner intend to transfer his property, 
then, ulthough the taker may have been 
guilty of fraud in obtaining goods which 
he never meant to pay for, yet the taking 
is witli the nssent. of the owner, who means 
that the goods shall be the absolute pro- 
perty of another. 

(r) IS. P. C. 554. 1 Hale, 506. 1 Haw. 
e. 88. See the stut. 21 Hen. 8, c.7, which 
makes it felony in servants, not being ap- 
prentices, to withdraw themselves, and go 
away with casket*, &e. delivered to them 
by their masters to keep, with intent to 
steal the same, &c. ; or to embezzle the 
same, or convert the same to their own 
use with the like purpose, if the said 
caskets, &c. he of the value of 40 s. To 
bring a case within this statute, it must 
appear that the servant was such, both at 
the time of the delivery and of the stealing. 
1 Haw. 88, s. 12. 2 East s P. C. 562 ; and 
it must Improved that the goods were kept 
for the purpose of being returned* Watson's 
Case , Easts P.C. 562. 


(*) East’s P. C. 564. 

( t ) R. v. Lavender , East’s P. C. 506. 

(m) Watson's Case , East’s P. C. 562. 

(t?) East’s P. C. 566. 

(x) A distinction was taken between 
the case where the prisoner receives money 
to be delivered specifically to another, and 
where it is not to be so delivered; but 
Buller, J. denied the distinction, which 
certainly appears to be a very subtle one, 
and adhered to the case of It. v. Paradice, 
cited R. v. Wilkins, 2 Leach, 591, as good 
law. In that case, the prisoner having 
received several bills from his master, by 
whom lie was employed as book-keeper, to 
be transmitted from Devizes by the post, to 
the prosecutor's banker in London, went to 
Salisbury and indorsed one of the bills, and 
got cash for it ; and all the Judges (except 
Lord Camden, who was absent) held it to 
be larciny ; on the ground that the posses- 
sion still continued in the master. East's 
P. C. 565. 

(y) Robinson's Case , East's P. C. 565. 

(z) R. v. Bass , Leach, 285. See Kel. 
85. Vote v. Jipyle> Cowp. 294. 
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master, and the master never had any other possession than such possession 
by the servant or clerk, the latter wa9 guilty of felony in stealing the 
goods (a). But the statute 89 Geo. 3, c. 85, which recited that doubts had 
been entertained on the subject, removed them ( b ). 

In Sheares’s case (c), where a servant received oats into his master’s barge, 
and afterwards separated five sacks from the rest, and carried them away, it 
was held to be as much a felony as if he had taken the oats from his mas- 
ter’s granary. So in Abrahat’s case (rf), the prosecutor having purchased 
corn which was on board a vessel in the Thames, sent the prisoner, who was 
his servant, and who had for many years been employed by him in super- 
intending the unloading of vessels in the Thames, to receive it into the pro- 
secutor’s barge ; whilst the corn-meters were unloading the corn from tho 
Dutch vessel where it lay, into the prosecutor’s barge, the prisoner came 
alongside in a boat, and requested that two empty sacks, which he handed 
on board the Dutch vessel, might be filled with oats, and desired that 
these might he added to the score, and not placed to a separate account, 
and took away the sacks so filled and sold them, and the Judges held 
that he was guilty of larciny. Where the owner has never had any posses- 
sion of the money or goods, except by an agent, who is hot a clerk or servant, 
the appropriation by the agent is not a felony. Thus where the prisoner 
received a draft from his employer with a felonious intention to embezzle 
part of the proceeds, but applied the draft itself according to the intention 
of his principal, by receiving the amount from the banker of tin* principal, 
but afterwards, instead of applying the amount in the purchase of American 
stock, according to the direction of his principal, appropriated part of tho 
proceeds (e), he was not (it was held) guilty of stealing the draft, because he 
had applied the draft itself according to the intention of the principal ; nor 
of stealing the produce of the draft, since the principal never had any 
possession of that, as distinct from the possession of the agent. 

In general, where the party has a bare charge of the goods, or tht use of 
them, subject to the immediate control and dominion of the master, the 
possession still remains in the latter; as, where a guest uses plate in the 
owner’s house (f), a weaver delivers goods to his journeymen to be worked 
up in the house (</), or where a banker’s clerk lias access to the money-drawer 
for a special purpose (Ji). So goods, which remain in the presence of tho 
owner, remain in his possession, although actually delivered to another (/), 
a9 to a servant, or to a porter to be carried. Where a banker’s clerk took 
notes from the till, under colour of a cheque from a third person, which 
cheque he had obtained by having entered a fictitious balance in the 
books, in favour of that person, it was held that he was guilty of felony ; the 


(a) Lord Hale held, that if a servant 
went with a bond to receive money, which 
he embezzled, he was not guilty of felony 
at common law, because the bond was deli- 
vered to him by the master; nor under the 
statute, because the money was not deli- 
vered to him by the master. Hale, 668. 
See Waite's Case, East’s P. C. 570 ; R. v. 
Bazely , East’s P. C. 571 j R. v. Bull, 
cited Leach, 980. But see R . v. Shear es, 
East’s P. C. 568. 

( b ) Vide infra y 015. 

(c) East’s P. C. 668. 

(d) East’s P. C. 569. Leach, 960. See 
JR. v. Metres , Show. 50; Goulds. 180. 


Where a servant employed to sell goods 
for his master, received ICO guineas, and 
concealed some of them in his own cham- 
ber, and broko open the house at night to 
steal them, it was held to be no burglary', 
since be had possession of the money. 

(e) R. v. Walsh, 4 Taunt. 258. 

(/) East’s P. C. 554. 

(g) Ibid. 

(A) R, v. Murray , East’s P. C. 683. 
Bazeley's Case , East’s P. C. 57 1 . 

(i) East’s P. C. 682. 684. See Chisser's 
Case, East’s P. C. 677. 083 ; Atkinson ’* 
Case , Leach, 339 ; 1 Hale, 585 ; Camp- 
bell's Case, l^caeb, 642. 
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fraudulent obtaining of the cheque being nothing more than mere ma- 
chinery to effect his purpose (k). 

Bailment. Where the defendant has primd facte, the legal custody of the goods, as 
Felonious distinct from that of the owner, with his consent, the evidence may be 
intent. rebutted, 1st, By proof that the prisoner originally obtained that possession 
with a felonious intention, by fraud, threats, or duress ; for the law will not 
permit him to avail himself of his own fraud, and to set up as a defence 
a delivery by contract or consent, which was procured by stratagem and 
deceit, in order to perpetrate the offence. 

2dly, By proof that the privity of contract had been determined by the 
wrongful act of the bailee; or,8dly, That it had been determined according 
to the original intent of the parties. 

1st. By proof of a precedent felonious intention, or that the possession 
was obtained by fraud or duress. As where the prisoner hired a horse from 
the owner with intent to steal it (/). So where the prisoner, intending to 
steal the mail-bags from a post-office, procured them to be let down to him 
by a string from the window of the post-office, under pretence that he was 
the mail-guard (m). So, although the general rule of law be, that the tak- 
ing must be invito domino , according to the maxim, a volenti non Jit injuria, 19 
yet if the owner consent from fear, under a reasonable apprehension of vio- 
lence, the taking will be felonious ( 'n ) ; as where a woman gives money to 
preserve her chastity (o) ; for in such cases, where the party is not a free 
agent, hut parts with property from fear and terror, there is no consent. 
But if tlie taking he by procurement of the owner, the maxim applies, and 
it is no lareiny ( p ). But it is otherwise where the owner merely facilitates 
the execution of u felonious intent, as by placing himself in the way of 
robbers (e /) ; or by allowing his servant to act the part of an accomplice (r). 
Dctorminu- 2dly. That the privity of contract had been determined by the precedent 
tort * y wrongful act. of the bailee. After the determination of the special contract, 
by any* plain and unequivocal wrongful act of the bailee, inconsistent witli 
that contract, the property, as against the bailee, revests in the owner, 
although the actual possession remain in the bailee (a). If a carrier break 
open a box delivered to him for the purpose of carriage, and steal part of 
the contents, he is guilty of felony, for the breaking open the box is clear 
and unequivocal evidence of his determination of the bailment; and the 
privity of contract being thus determined, it can no longer affect the ques- 
tion ns to the commission of a felony in taking the goods (t); hut if the 
carrier should, contrary to liis duty, sell the whole package entrusted to 
him, without" any previous breaking, or other act sufficient to determine 
the privity of contract, he would not be guilty of felony (u). 


(k) P. v. Hammon , 4 Taunt. 304. 

(/) JR. v. Munday , East's P. C. 604. 
Major Semple's Cate, Leach, C. C. L. 400. 
So where the owner of cattle hired the 
prisoner to drive them to a fair. P. y. 
Stock, Moody’s C. C. 87 ; and see Arm- 
strong's Cate , 1 Lewin*s C. C. 246. 

(tn) It. v. Noah Pearce, East's P. C. 
603. 

(»> East’s P. C. 74. Blaekham's Cate, 
East's P. C. 566. 1 Hale, 633. East’s 
P. C. 605. 

(o) Markham's Cate, East’s P.C. 711. 

666 . 


(p) P. v. Daniel ft others, Fost Dia. 
121. 4 Bl. Comm. 230. East’s P. C. 6G6. 
J?. v. JSggington ft others, East’s P. C. 
666 . 

(q) Nor den's Cate , Post 120. East’s 
P. C. 666. 

(r) P. v. Eggmgton ft others , East's 
P. C. 066. 

(s) Per Gould, J. Charlwood's Case, 
East’s P. C. 601. Townsend's Case, 
East’s P. C. 627 ; 13 Ed. 4, 9. 

( t ) 1 Hale, 604; 1 Haw. c.33, s. 6. 7; 
3 Ins. 107 ; East’s P. C. 605. 

(w) Ibid. Sec the next note. 
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PROOF OF 1TB DBXBIIMINATION. 

Where the prosecutor sent forty bags of wheat to the. prisoner, a ware- 
houseman and wharfinger, for safe custody, until they should be sold by the* 
prosecutor, and the prisoner’s servant, by the direction of the prisoner, 
emptied four of the bags, and mixed their contents with other inferior 
wheat, aud part of the mixture was disposed of by the prisoner, and the 
remainder was placed in the prosecutor’s bags which had thus been 
emptied, and there was no severing of any part of the wheat in any ono 
bag with intent to embezzle that part only which was so severed, it was 
held that the prisoner was guilty of larciny in taking the wheat out of the 
bag(i). * 

lu many instances, however, where a party is regarded as having the 
custody only of goods and not a right to the possession, he may be guilty 
of larciny, notwithstanding the delivery to him. As in the case of a 
servant (y), carter (z), porter (a). So where a man, not being a general 
drover, but hired by the day to drive cattle to a market, sold part of them, 
it was held that he was guilty of larciny (b). In a later case, where the 
prisoner agreed for 4s. to take a heifer from Y, to M., and instead of doing 
so sold her and embezzled the proceeds, it was held that he was properly 
convicted (c). 


(#) R. v. Brazier , cor. Holroyd, J. 
Nottingham Summer Assizes 1811, and 
afterwards by eleven of the Judges. The 
distinction, which has constantly been re- 
cognized, although its soundness lias 
been doubted, seems to be a natural and 
necessary consequence of the simple prin- 
ciple upon which this branch of the law 
rests; and although it may at first sight 
appear somewhat paradoxical and unrea- 
sonable, that a man should be less guilty 
in stealing the whole than in stealing a 
part, yet such a distinction will appear to 
be less objectionable, when it is considered 
how necessary it is to preserve the limits 
which separate the offence of larciny from 
a mere broach of trust, as clear and definite 
as the near and proximate natures of these 
offences will permit ; and that the distinct 
tion results from a strict application of the 
rules which distinguish those offences. If 
the carrier were guilty of felony in selling 
the whole package, who did the like act, 
so would every other bailee or trustee, 
and the ofTence of larciny would be con- 
founded with that of a mere breach of 
trust, and indefinitely extended. On the 
other hand, in taking part of the goods 
after lie has determined the privity of 
contract, the case comes within the simple 
definition of larciny, for there is a felonious 
caption and asportation of the goods of an- 
other, which stands totally clear of any bail- 
ment. It is true that the sole and delivery 
of the whole package by the carrier being 
inconsistent with the object of the bailment, 
determines the privity of contract; but 
then the question arises, what caption and 
asportation constitute the larciny, for these 
are in all cases essential to the offence. A 
mere intention on the part of the carrier to 
convert the goods, unaccompanied by any 
overt act, whereby he disaffirms the con- 


tract, is insufficient ; and the act of con- 
version itself, such as the delivery of the 
whole of the entire package to a purchaser, 
is insufficient, because It is merely contem- 
poraneous with the extinction of the privity 
of contract, which is not determined, ex- 
cept by the conversion itself ; but if tho 
package be first broken, and by that overt 
act the contract be determined, a subse- 
quent caption and asportation, either of 
part, or, as it seems, of the whole of the 
goods, is a complete larciny within tho 
definition, unaffected by any bailment. 
This distinction is explained by Lord Hah? 
upon the principle above stated. Halo, 304, 
6; East's P. C.697.. Eelyngo,C. J. explains 
it on the ground, of a presumed previous 
felonious intention on the part of a carrier, 
when lie first took the goods ; but this is 
not satisfactory, since the same presump- 
tion would arise when the carrier disposed of 
the whole of the package. For further illus- 
trations of this doctrine, see the Miller's 
Case , East's P. C. 008. The Porter's 
Case, East’s P. C. 607. Wynne's Case, 
East’s P. C. 604. Cases of Sears and 
Bass, East's P. C. 604 ; Leach 286. 

(y) Supra, Oil. 

(z) Ibid. (a) Ibid. 

(it) R. v. Macnamee, Moody’s C. C. 
368. 

(c) R. v. Jackson, 2 Moody’s C. C. 32. 
Tills case, it will be observed, differed 
from that of Macnaraee In two circum- 
stances; the prisoner was not hired for 
the day but entered into a special agree- 
ment for the job, and as but one heifer was 
entrusted to him, which be sold, there was 
no separation of a part from the whole, as 
in Macnamee’s case. In Smith's Case, 
Moody’s C. C. 473, where the prisoner 
having received the prosecutor’s horse to 
be agisted, sold it, lie was held to have 
B R 3 
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3<lly, or lastly, it may be shown that the bailment had been determined 
•according to the intention of the parties; as, that a package delivered to a 
carrier had reached the place of destination, and was there delivered (d). 

Upon an indictment for felony, the prosecutor cannot usually proceed on 
two distinct felonies committed at different times, but must make his elec- 
tion on which he will proceed (e). 

Two cannot be convicted upon an indictment charging a joint larciny, 
unless there be evidence to satisfy the jury that they were concerned in a 
joint taking (/). 

As the caption and asportation can seldom be directly proved by an eye- 
witness, presumptive evidence must in general be resorted to. The most 
usual and cogent evidence of this nature consists in proof of the prisoner’s 
possession of the stolen goods. The force of this presumption depends upon 
the consideration that the prisoner who can account for his possession of 
the goods, will, if that possession be an honest one, give a satisfactory 
account of it. 

The effect of this evidence is to throw upon the prisoner the burthen of 
accounting for that possession, and in default to raise a presumption that 
he took the goods. Evidence of this nature is by no means conclusive, and 
it is stronger or weaker as the possession is more or less recent, for the 
obvious reason, that the difficulty of accounting for the possession is in- 
creased by the length of time which has elapsed, during which the goods 
may have passed through many hands. The rule is, that recent possession 
raises u reasonable presumption against the prisoner (</). Where a letter 


been properly convicted, the prosecutor 
having parted with t he possession. 

(</) 1 Italc, 304,3 ; ‘21 H. 7. 14. Hut 
it* a bailee neeive goods for a special pur- 
pose, he is not. guilty of felony in not re- 
luming, but disposing of the goods after 
the object of the bailment is answered. 
It . v. Hanks, Buss & Ity. C. C. L. 441 ; 
overruling the authorities, 2 East’s P. C. 
0110. 004, and 2 Russ, ldfet), 1000. 

(e) Where two horses were stolen from 
different persons at different times, but 
were taken at the same time by the prisoner 
into a different county, it was held that the 
p rosccu tor wus hound to elect. It . v. Smith, 

1 R^.&M295. Whew seventy sheep 
were put on Thoraly Common ou the 18th 
of June, and were not missed till Novem- 
ber, and the primmer was in possession of 
four of those sheep in October, and of nine- 
teen other of them ou the 23d of Novem- 
ber, Hay ley, J. allows! evidence of both to 
he given. It . v. Deu'hirst, Lane. Sp. Asa. 
Ap. 1825. Where numerous articles had 
been stolen, tlie Court held, that it w*i9 no 
ground for com polling the prosecutor to elect 
upon a suggestion that they were probably 
stolen at various times, if they might have 
been stolen at once ; but with respect to the 
receiver, it appearing that they had been 
received at several times, the prosecutor 
war* hound to elect ; held also, that evidence 
of the other acts of receiving was pro- 
perly udmitted to show the guilty know- 
ledge. Dunn's Case, 1 Ry. & M. 140. 

(/) Hempstead and Hudson were in- 


dicted jointly for stculing cutlery to the 
amount of 40 s. ill a dwelling-house. The 
two prisoners were in the employment of 
the prosecutor, a cutler, as porters ; cutlery 
was found on the person of Hempstead to 
the amount of (> and similar cutlery on 
the person of Hudson to the value of 6s, 
only ; each confessed that the property in 
his possession belonged to his master; and 
the jury were of opinion, that although 
lu tlie prisoners were in the same room to- 
gether (from which the property had been 
stolen), yet there was not sufficient evi- 
dence to prove that they had acted in con- 
junction. Both were found guilty ; but the 
Judges were of opinion, that after Hudson 
had received a pardon, sentence might be 
passed upon Hempstead. O. B. Feb. Ses- 
sions, 1817. On a charge against two of 
jointly receiving, it is necessary to prove a 
joint receipt ; and a receipt by one in the 
absence of the other, and subsequent de- 
livery to the latter, Is insufficient, succes- 
sive receivers being separate receivers, 
Messin gluon's Case , 1 By. & M. 257. 

(g) East's P. C. 657. It is also to be 
carefully observed, that the mere finding 
of stolen goods in the house of the prisoner, 
where there are other inmates of the house 
capable of stealing the property, is insuffi- 
cient evidence to prove a possession by the 
prisoner. Possession of stolen property 
three months after it had been lost, was held 
not such a recent possession as to put a 
prisoner npon showing how lie came by it. 
Ji. V. C. Adams, 3 C. & P. 600. In 
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containing two bank-notea, was put into the post-office on the I7th of April, Presump*- 

proof that a person employed in the post-office had the notes in his posses- 

sion on the 21st of April was held to be sufficient to warrant a conviction 

under the stat. 7 G. 3, c. 60, for secSreting the letter (A). Unless the posses- Possession. 

sion be recent, it is necessary to give strict proof of the identity of the 

goods, which is not so requisite where the possession is very recent ; as 

where a man comes out of a bam with corn concealed upon his person (i) ; 

or where he is in possession of sugar which he cannot account for, just after 

lie lias left the dock, where a quantity of similar sugar is deposited (A). 

The having property of this nature in possesKon, without being able to ac- 
count for it, is in some instances made a substantive offence, by local Acts 
made for the protection of property much exposed, and which it is difficult 
to identify. 

In other cases mere evidence of the possession of property by the prisoner, 
for which he cannot account, without evidence to identify it with that 
2 >roved to have been stolen, is insufficient (/). And a prisoner ought not to 
be convicted of stealing the goods of a person unknown, upon such evi- 
dence, without proof that a felony has actually been committed (tn). Tho 
fact of possession is capable of being confirmed %r weakened by circum- 
stances, particularly those of his concealment of the goods ; tho opportunity 
which the prisoner had to commit the crime ; his vicinity to the place ; his 
conduct when the charge Was made ; fulse or improbable representations 
to account for the possession ; his readiness or unwillingness to meet tho 
charge. 

Under an indictment on the stat. 7 IkHG. 4, c. 29, s. -17 («), the prosecu- Fmbczzlo- 
tor must prove (o), 1st, That the defendant was his servant or eter/t (p) ; ,ntk|lt « 
2dly, That lie received the goods or money specified ; 3dly, On account of 
his master ; 4thly, That he embezzled them. 

The goods or money specified . — This proof requires, it seems, the same 
particularity as upon an indictment for lurciny. Upon a charge of cm- 

Cockin's Case, 2 Lewin’s C. C. 235, In 
the case of a possession 20 days after the 
theft, the evidence was left to the jury. 

See the observations on such evidence by 
Sir G. Lewin, lb . 

(it) Ibid, (z) Ibid, (k) Ibid. 

(/) East’s P. C. G57 ; 2 Hale’s P. C. 200. 

(m) 2 Hale’s P. C. 200; 4 Comm. 352. 

(n) Which enacts, that if any clerk or 
servant, or any person employed for the 
purpose, or in the capacity of a clerk or 
servant, shall, by virtue of such employ- 
ment, receive or take into his possession 
any chattel, money, or valuable security 
for or in the name, or on the account of 
his master, and shall fraudulently em- 
bezzle the same, or any part thereof, every 
such offender shall be deemed to have 
feloniously stolen the same, &c. 

(o) See Ld. Ellenborough’s observations, 

JR. v. Johnson , 3 M. & 8. 548. 

(p) See R. v. Squire , 2 Starkie’s C. 

349. The statute is not confined to clerks 
and servants in trade. A person employed 
as clerk by the overseers of Leeds was 
held to be within the statute. 2 Starkie’s 
C. 349. The statute applies to female as 


well as to male servants. R* v. Smithy by 
the Judges, 3 turn’s J. by Chetw. 89. If 
a traveller he employed by different persons 
to receive money, he is tho servant, of each. 
R. v. Leach , 3 .Starkie’s C. 70. And if a 
clerk be employed by A . and Ji who arc 
partners in trade, and lie embezzle* tho 
money of A . he is within the statute. Ib. 
Note, that these cases wort* decided under 
the stat. 39 Geo. 3, c. 85. See the late 
stat. 7 & 8 Geo. 4, c. 20, s. 40. Where 
the prisoner was employed on the single 
occasion only, and requested to receive 
money, held that he was not to he con- 
sidered as coming within the description 
of the 7 & 8 Geo. 4, c. 29, s. 49, as a clerk 
or servant, or person employed for the 
purpose of, or in the capacity of a clc?rk or 
servant. Ncttleton's Case , 1 lty. 6c M. 
259. The clerk of a chapelry, employed 
to collect sacrament money, feloniously 
abstracted part, and the indictment cliarged 
him iri different counts as servant to the 
minister, churchwardens, and poor of the 
township ; held that he could not be con- 
sidered the servant of any of the persons so 
alleged. Burton's Casey 1 Ry, 6c M. 237* 
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bezzlmg so many pounds, it is not sufficient to prove an embezzling of the 
same number of bank-notes to the same amount (q). Upon a charge of 
embezzling the sum of 1 L 11 a. it was held to be insufficient to prove that 
so much was paid, the party who paid it being unable to state in what way 
it was paid (r). 

3dly, On account of his master (a). — It is not sufficient under this statute 
to prove a delivery to the servant by the master himself (t ) ; but it is suffi- 
cient if he receive the money from a customer, although it was given by 
the master to the customer in order to try the servant’s honesty (a). 

4thly, The embezzlement . — It is not sufficient, in support of a charge of 
this nature, to prove a general deficiency to the amount stated, upon a 
balance of account, without fixing upon some particular sum of money 
which 1ms been received by the prisoner, and evidence to show that he has 
embezzled it. Evidence of this nature generally consists in showing that 
the prisoner omitted to make the usual entry of the receipt of the money in 
the book or account in which it ought to have been entered (a*) ; in his 
using artifice and practices to prevent a discovery of the deficiency, or his 
denial of the receipt of the particular sum (y). 

By the late st.7 & 8 G. 4, c. 29, s. 48, three distinct acts of embezzlement (z), 
committed against the same master, may be included in the same indict- 
ment, provided they have been committed within the space of six calendar 
months from the first to the last of such acts. The embezzlement may be 
alleged to be of money , without specifying any particular species of coin or 
valuable security, and such allegation shall be sustained if the offender 
shall be proved to have embezzled any amount, although the particular 
species of coin or valuable security of which such amount was composed, 
shall not be proved ; or if he shall be proved to have embezzled any piece 
of coin or valuable security, or any portion of the value thereof, although 
such piece of coin or valuable security may have been delivered to him in 
order that some part of the value thereof should be returned to the party 
delivering the same, and such part shall have been returned. 

Where a prisoner, having received money in Surrey, denied the receipt 
of it the same day to his master in Middlesex, and there was no evidence 


Uj) R. v. Lindsey , 3 Barn, by Ctaetw. 
180. R . v. Fwmeaux, Ibid. But an in- 
dictment was held to be good, which al- 
leged a receiving of 9/. 18ft. 9 <L without 
showing how the same was made up. R. v. 
C right on, Summer Ass. 1803, by all the 
Judges. 3 Bum, by Chctw. 190. But see 
tlie provisions of the late stat. 7 Sc 8 O. 4, 
c. 29, s. 48. 

(r) R. v. Fumeaux, O. B. Sept. 1818, 
cor. the Recorder, and afterwards by the 
Judges. Russ. Sc Ry. C. C. L. 335. 

(ft) Where the servant of the owner of a 
stallion was Instructed not to receive less 
than a certain sum for each mare ; held, 
that his receiving less sums and converting 
them to his own use, was not an embez- 
zlement, nottbeing received by him by vir- 
tue of his employment. R, v. Smmley, 4 
C. & P. 300. Qu . * 

(0 Peck’s Case, cor. Park, J. Stafford- 
shire Summer Ass. 1817. 

(ti) R. v. Whittingham, 2 JLeach, 912. 
Headges’s Case , Leach, 1033. See BhIVs 


Case , cited in Bazeley’s Case, 2 Leach, 
841. R. v. Foot, Bridg. Summer Ass. 1818, 
cor. Graham, B. and afterwards by 'the 
Judges. 

Or) See R. v. Squire, 2 Starkie’s C. 349. 
Where the party had charged himself with 
the receipt of the money in the books weekly, 
but had neglected to pay it over, it was held 
to be no felony. R . v. Hodgson, 8 C. & P. 
423. 

(y) R. v. Hobson , East's P. C. Add. 
xxiv. 2 Russ. 1238. Taylor’s Case , 3 B. 
Sc P. 596* 2 Leach, 974. 

(z) Where the indictment contained three 
counts for acts of embezzlement within six 
months, the Court held, upon motion by the 
prisoner, that he ought to be furnished with 
a particular of file charges, but that the 
proper course was to apply to the prose- 
cutor, and that if he refused, the Court, 
upon affidavits, would grant an order, and 
put off the trial. R* v. Hodgson, 3 C. Sc 
P. 423. 
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to show an embezzlement hi Surrey; the Judges held that the offence was 
committed in the county of Middlesex (a). Where the prisoner received 
money in the county of Salop, and denied the receipt in the county of 
Stafford, it was held to be evidence to show that the original receipt was 
with intent to embezzle, and that the prisoner was properly tried in the 
county of Salop (6). An indictment upon the st. 62 Geo. 8, c. 03, alleged 
that the defendant was directed to invest money absolutely and uncon- 
ditionally, but it appeared that the direction was only to invest in case of 
any accident happening to the party ; the variance was held to be fatal (c). 

Where the indictment alleged against an Accessory to a felony, that the 
principal felon was unknown , proof that the principal was known, and that 
he had given evidence before the grand jury, was held to defeat the indict- 
ment^); and where the prisoner was indicted for a misdemeanor in receiv- 
ing stolen goods, and it appeared that the principal had been convicted at 
the same assizes, the Court directed an acquittal (e). The buying goods at 
an undervalue affords some presumption that the buyer knew that they 
were stolen (/), and this is stronger or weaker in proportion to the infe- 
riority of price. 


LEET. 

A presentment in a leet is not traversable, because all the suitors arc 
presumed to be present and to concur. See Com. Dig. tit. LceU 


LIBEL AND SLANDER. 

The evidence is either, I. In a civil action; or, IT. A criminal prose- 
cution. In the case of a civil action are to be considered, 

lsf, The proof of -publication , p. 017. 

2 dip, Of the prefatory averments and innuendos, p. 026. 

3 dig, Of malice , p. 629. 

4 thly, Of damage , p. 030. 

6 tidy. Evidence in defence , p. 638. — Mitigation, &fc. p. 041. — Justification, 
p. 643. 

First , as to the fact of publication — Where the action is for words spoken, 
evidence of the speaking before any third person will be sufficient, although 
the declaration allege them to have been spoken before A. B . and others ( g ). 

"Where a witness' having heard scandalous words spoken, has committed 
them immediately to writing, he may afterwards read the paper in evidence, 
if he swear that the words contained in it are the very words (a) ; and if the 
words have not been written immediately, the witness may refer to his 
minutes to refresh his memory (i). It is not sufficient for the witness to 


(а) Taylor’s Case, 3 B. & P. 696. The 
prisoner in that case returned into the 
county of Middlesex soon after receiving 
the money, and probably had possession of 
the money in Middlesex, and qu. whether 
it is not necessary that the prisoner should 
have had possession of the money or goods 
in the county in which he is indicted, as in 
case of a common larciny. 

(б) JR. v. Hobson, East’s P. C. Add. xxiv. 

(c) JR. v. White, 4 C. & P. 46. 

(d) R. v. Walker , cor. Le Blanc, Glou- 


cester Summer Ass. 1812. 8 Camp. 264. 
But see the cases of Bush and of Robin* 
son, Russ. & Ry. C. C. 272; and the slat. 
7 k 8 G. 4, c. 29, s. 64, supra, 7. 

(e) Lancaster Lent Assizes, 1813, cor. 
Thompson, B., Crim. PL Prec. 1x3. 

(/) 1 Hale, 619. 

(g) B. N. P. 6. 

(h) Ibid, supra, Vol. I, and Index, tit. 

Witness. * 

(i) Per Holt, C. J. Sandwell Sand- 
well, Holt, R. 295. 
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| swear that the defendant uttered those words or words to the like effect, for 
I the Court must know the veiy wo rds, in order to judge of their effect (A)- 
If the words have been spoken, or libel has been published, in a foreign 
language, or in characters not understood by those who read or see them, 
there is no publication, since there is no communication prejudicial to the 
plaintiff ; and if the words have been spoken, or the libel has been addressed 
to the plaintiff only, without further publication, no action is maintainable, 
since no temporal damage can have accrued from the defendant’s act (Z) ; 
but such a publication of a libel would be sufficient to sustain an indict- 
ment, on the ground of its tendency to produce a breach of the peace. 

The general rule seems to be, that some 6f the words must be proved, as. 
they are laid in the declaration (m). The rule as to the proof of words spoken 
is not so strict as in the case of libel, where the whole must be proved as laid, for 
it is considered to be one entire thing, and a variance as to any part destroys 
the identity of the whole (n). The same strictness (perhaps on the ground of 
convenience) does not apply in actions for words; for if some of those, being 
actionable, be proved, an omission to prove the remainder of the words laid 
in context with them, or a variance from the latter, will not be material, 
provided the words proved do not ( 0 ) differ in sense from those alleged, 
considering the whole context ; and the rule is the same where the plaintiff 
declares of fewer words than were spoken (p). It is, however, a very 


( k ) Fost. 200. Hussey v. Cooke , Hob. 
204; k Hale, 111. 115. 323; Kel. 14; 2 
Haw. c. 40, Ji. v. Iiarmston , 2 C. & P. 
414. Harrison v. lierington , 8 C. & P. 
713. 

(/) 1 Wil. Suun. 132, n. 2; 2 Esp. C. 
220. And even in the ease of an indict- 
ment for a libel confined to reflections upon 
the professional character of the prosecutor, 
there being no allegation of an intention to 
provoke him to commit a breach of tlu* 
peace Is Insufficient, unless there he a pub- 
lication to a third person, ft. v. Wegener, 
2 Starkie’s C. 245 ; vide infra , 620, note 
(e). 

(m) 2 East, 434 ; 8 East, 150. 

(«) Infra , 620, and %r\fra, tit. Vari- 
ance. 

( 0 ) The plaintiff declared that the de- 
fendant sam of him, “ He is a maintainer 
of thieves, and a strong thief.” Tin* jury 
found the whole to have been said, except 
the word strong, and it was a<ljudged for 
the plaintiff (Burgh's Case , Dyer, 75). 
In Sir J. Sydenham's Case, Cro. Jac. 407, 
an action was brought for the words, “ If 
Sir John Sydenham might have his will, 
he would kill all the true subjects of Eng- 
land, and the King too ; and he is a main- 
tainor of papistry and rebellious persons.” 
The jury found that he spoke the words, 
u I think in my conscience, if Sir John 
Sydenham might,” &c. finding all the re- 
maining words verbatim. This case under- 
went much discussion. ■ Three of the Jus- 
tices of the King’s Bench held that the 
plaintiff was entitled to judgment, since the 
additional wards proved were not words of 
extenuation, or alteration of the sense of 
the former words, but rather enforced them ; 


and upon a writ of error brought, the judg- 
ment was affirmed hy the opinion of Tan- 
field, O. B., Warburton, Bromley and 
Hulton, against that of Hobart, C. J. of 
C. B., Winch and Denman; and see 12 
Vin. Ah. 68, and infra, note (.<). Where 
the words laid in the declaration were, “ I 
will do my best to transport him, as lie has 
been working for me for some time, and 
has been robbing me all the while;” the 
proof being “ he has worked for me some 
time, and has been continually robbing me;” 
held to be no variance ; held, also, that the 
words being spoken to an officer who had 
a warrant to search the plaintiff's house 
for goods suspected to have been stolen 
from the defendant, was not a privileged 
communication. Doncaster v. II meson, 
2 M. & H. 170. In an action for words 
spoken of the plaintiff, a fruit-broker, re- 
presenting him, with a view to injure the 
sale of plaintiff’s fruit, to have falsely 
represented that he (the plaintiff) then had 
three or four vessels in the river coming up 
with fruit ; the evidence was that the de- 
fendant alleged the plain tiif to have given 
out that there were three or four vessels, 
&c. ; held to be a fatal variance, it being 
very different whether the plaintiff were 
represented as having spoken of his own 
knowledge, or merely on report. Wood 
v. Adams, 6 Bing. 481, and 4 C. & P. 
268. If the words alleged were not proved to 
be actionable per se, whilst the others were 
not so, tile plaintiff is still entitled to full 
costs, although the damages be under 40 1 . 
Kelly v. Partington, 5 B. Ac Ad. 049. 

(p) See the preceding note (d). Where 
the words were laid to be “ 7 Ware hawk, 
you must take care of yourself there * 
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general rule that where the words constitute one entire charge, the whole 
must be proved ( q ). And provided the sense be kept entire, it seems that 
even partial grammatical variances in the construction of sentences will not 
be material. But proof of words spoken interrogatively will not support 
an allegation of words spoken affirmatively (r). Evidence of the words 
“ You are a broken-down justice,” does not support an indictment for 
speaking of a magistrate the words, u He is a broken-down justice (a).” 
Words alleged to have been spoken affirmatively are not proved by evidence 
of words spoken interrogatively ( t ). So words alleged as having been spoken 
in English, are not proved by evidence of the speaking of words of the same 
meaning in another language (a). 

It is sufficient, even where special damage is the gist of the action, to 
prove some of the words as alleged, and that the special damage resulted 
from them (,r) ; but if all the words as laid constitute but one entire charge, 
the whole must be proved. The declaration stated, that the defendant said 
of the plaintiff, “ He is selling coals at one shilling a bushel, to pocket the 
money, and become a bankrupt to cheat his creditors.” Upon the trial the 
words u and become a bankrupt,” were not proved, and the plaintiff was 
nonsuited (y). 

In case of a libel, before any evidence can be given of its contents, pj'imd 
facie ev idence must be given of a publication by the defendant. Evidence 


mind what you are about and the words 
in italics were not proved, it was held to 
be no variance, the sense not being altered. 
Orpwood v. Barites, 4 Bing. 174. And 
see J Jo nr an ter v. He tenon, 2 M. &l R. 
170. 

(</) Flower v. Pedfey, 2 Esp. C. 401. 
Cor. Eyre, C. J. ; and see above, p. 018, 
note ( 0 ) ; and below, as to variance in ease 
of libel, p. 620; and Vol. I. tit. Vaki- 
ANCB. 

(r) 2 East, 434 ; 8 T. It. 130; 4 T. R. 
App. 217. 

U) /?. v. Berry, 4 T. R. 217. But see 
73 linnet v. Johnson, Cro. Eliz. 303. In the 
former of these cases, Lord Kenyon held at 
Nisi Prius, that it was sufficient to prove 
the substance of the words stated, and the 
defendant was found guilty ; but the point 
was reserved ; and on a motion being made 
to enter an acquittal, Duller, J., said that 
there was a case in Strange in support of 
Ids Lordship’s opinion, but that it had been 
overruled in Lord Mansfield’s time, and 
that he himself bad known a variety of 
nonsuits an the same objection; and judg- 
ment was given for the defendant. In the 
case of Lady Ratcliffe v. Shubly (Cro. 
Eliz. 224), the words laid in the declaration 
were, “ She is as very a thief as any which 
robbeth by the highway side.” The words 
proved were, M She is a worse thiej” &c. 
Wray, C. J., was of opinion, that as very a 
thief, and a worse thief, were all one ; but 
Gawdy and Fenner, justices, ruled, that the 
words did not agree with the declaration. 
Where these words were alleged to have 
been spoken by the defendant, “ Harrison 
is a scoundrel; if I would have found him 


an oven for nothing, and given him after 
the rute of 20 /. per cent, upon tip amount 
of the charges for work ami materials, he 
would have passed my account.” The first 
witness proved the words, “ Harrison is 
a scoundrel ; and if I had allowed 20 L per 
cent, he would have passed my account.” 
The second witness proved the words, 
“ Harrison is a scoundrel ; and if I had rfe- 
ducted 20 1. per cent, he would have passed 
my account.” Lord Ellcnborough held that 
words to be actionable should be unequivo- 
cally so, and be proved as laid ; and that 
the proof did not support the declaration. 
( Harrison v. Stratton, 4 Esp. C. 218). 
It was held that the words, as laid in the 
declaration, “ this is my (the defendant's) 
umbrella, and he (the plaintiff) stole it 
from my back door,” were not supported 
by evidence of the words, u it is my um- 
brella,” &c. for the words alleged import 
a conversation concerning a thing present ; 
those proved import a conversation con- 
cerning a thing absent. Walters v. Mace , 
2 B. & A . 736. So if A. say to I?, aud C., 
you have committed a felony, although they 
have separate actions, each must allege the 
words to have been spoken of both. 

( t) Barnes v. Holloway, 8 T. R. 160. 
80 the words “ This Is my umbrella, he 
Stole it from the back-door,” are not proved 
by evidence of the words “ It is my um- 
brella, &c.” Walters v. Mouse, 2 B. & A, 
760, See further, Vol. I. tit. Variance. 
M'Pherson v. BanielU , 10 B. Sc C. 274. 
Bell v. Byrne, 13 East. 664. 

(m) Zenobio v. Axtell, T. R. 102. 

(a?) Holt’s R. 130 

(y) Flower v. Pedley, 2 Esp. C. 401, 
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of a publication is either of a publication generally , or of a publication in 
some particular county or place, and it is either direct or indirect . 

The publication may be directly proved, by evidence that the defendant 
with his own hand (z) distributed copies of the libel, or exposed its contents, 
or painted an ignominious sign over the door of another, or took part in a 
procession, carrying a representation of the plaintiff in effigy, for the purpose 
of exposing him to contempt and ridicule, or maliciously read or sung the 
contents of the libel in the presence of others ; all of these facts are direct 
proofs of the averment that the defendant published the alleged libel (a). 

But it frequently happens that no direct proof can be given of the defend- 
ant’s agency in the publication of the libel, and resort must be had to 
indirect evidence, in order to connect him with the libel, and fix him with 
its publication. The most usual and important piece of evidence for this 
purpose consists in proving that the libel published is in the hand-uniting of 
the defendant; when the plaintiff has proved this, he has, if the county be 
not material, made out such a primd facie case as entitles him to have the 
contents read in evidence (6). 

It was observed by a great authority 'e), that “ when a libel is produced, 
written in a man’s own hand, he is taken in the mainer, and that throws the 
proof upon him; and if he cannot produce the composer, the verdict will be 
against him.” 

And even the possession of a libel which has been published is, it is said, 
evidence to prove a publication by the possessor (< d ). 

The Writing (c) or even printing (f ) a libel, does not, however, in any case, 
amount to a publication, but is mere evidence from which it may be inferred ; 
whether there lias been any publication is usually a question of fact, falling 
within the province of the jury to decide^); and though proof that the libel 
is in the hand-writing of the party goes far in fixing him with the publica- 
tion, he is still at liberty to rebut, if he can, the strong presumption thus 
raised against him, by reconciling the fact with his own innocence. 

The sending a letter to a third person is a sufficient publication (/*). 

Where the libel was contained in a letter sent by the defendant to the 
plaintiff, proof that the defendant knew that letters sent to the plaintiff were 
usually opened by his elelks, was held to be sufficient evidence to go to a 
jury, of the defendant’s intention that the letter should be read by a third 
person, so as to amount to a publication (i). 


( 2 ) J?. v. A boon, Burr. 2689. Seven 
Bishops* Case, 4 St Tr. 338. 

(a) 5 Hep. 125. 9 Rep. 59, Ik 

( b ) Burr. 2089. 

(c) Per Holt, C. J., R. v. Beere , Lord 
Raym. 417; 1 Veut 31; 2 Salk. 40. 
Mullet v. Hutton, 4 Esp. 248. 9 Rep. 
59, b. 

( 1 d ) It lias been said, that until publica- 
tion, the possession of a libel is no more 
than the possession of a man's thoughts. 
See Rntick v. Carrington, 11 St Tr. 321. 
But where the libel has been published, 
then the possession is evidence that the 
defendant was the publisher. Jfc. v. Beere , 
1 Vent. 31. The possession of a libel in 
the defendant^ house or shop is evidence 
of a printing and publishing there, 13 Yin. 
Ab. 229 ; 4 Read, St Law, 156 ; Dig, L. L. 


22. If a libel be stolen, that is no publi- 
cation ( Bamno v. Lewellyn, Hob. 62); 
but if a single copy reach a single person 
in consequence of an intent to publish, it 
Is sufficient. Ibid. 

(*) Lamb's Case, 9 Rep. 59; 16 Via. 
Ab. 91 ; Mod. 813. 

(/) Baldwin v. J Elphinstcne, Bl. R. 
1037, where the printing of a libel in a 
newspaper was intended by the Court to 
be a publication. 

(g) Baldwin v. JSlphinstone , Bl. R. 
1037 ; J?. v. Burdett , 4 B. Sc A. 95. 

(h) Bast Ent tit Actions sur le Case, 
3, a, ; Lord.Raym. 341. 417. 486. 

(t) Delacroix v. Tkevenot, 2 Starkie’s 
C. 03. 
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A consent by the master to the act of the servant in printing a libel, is 
primA facie evidence of a publication by the master (ft). 

An allegation that the defendant published the libel is satisfied by proof 
that it was published by his agent (Z), if an authority from the principal to 
- the agent can be proved. And although an authority to commit an unlawful 
act will not in general be presumed, yet it seems to be otherwise in the case 
of booksellers and others, where the book or libel is purchased from an 
agent in the usual course of trade (m). 

The publication of a newspaper is sufficiently proved by a witness who 
states it to have been published in the usual way, without producing a copy 
which has actually been published (»). 

Where the libel (a song) from which the publication took place, was lost, 
and the printer produced a similar one printed at the time, which was proved 
to correspond with that lost, it was held to be sufficient (o). 

The sale by an agent in a shop in the usual course of business is primd 
facie evidence of a publication with the knowledge and privity of the 
owner; and although it be not conclusive evidence, yet it throws upon him 
the necessity of rebutting the presumption by evidence to the contrary (p), 
even although the principal lives at a distance from his shop (q). But the 
defendant may rebut the presumption, by evidence that the libel was sold 
contrary to his orders, or clandestinely ; that by reason of sickness he was 
ignorant of the fact ; or that he was absent under circumstances which do 
not import fraud (r). The imprisonment of the defendant at the time of 
publication is evidence in exculpation, but not conclusive; it tomy be 
rebutted by proof of the access of agents (r). 

Where in an action for a libel it appeared that the libel was written in the 
hand of the daughter of the defendant (a minor), who usually wrote his 
letters of business, but no evidence was given of any authority to write 
the letter in question, or of any recognition of the letter by him, it was 
held that there was no evidence to go to the jury of a publication by the 
defendant, since this was not an act within the scope of the defendant’s 
authority ( t ). 

If one procure another to publish a libel, the procurer is guilty of a pub- 
lication, wherever it takes place, and the actual publisher, like any other 
particcps criminis , is competent to provq his employment by the defendant, 
and the consequent publication (u). And if a letter be sent by the post, it is 


(ft) R. v. Harris , 2 St Tr. 1039. See 
Lord Camden’s observations in Entick v. 
Carrington , 11 St. Tr. 322. 

(/) Supra, tit Agent; and Hale, P. C. 
013. 

(m) Bac. Ab. tit Libel, 438. R. v. 
Gutch £ others , 1 M. & M. 433. The sale 
of each copy is a distinct publication. R. 
v. Carlisle , 1 Chi tty, 461. 

(n) B. v. Pearce , Peake’s C. 76 j and 
the copy need not bear a stamp ; Ibid. 

(o) Johnson v. Hudson , 7 Ad. A E1L 
233, n. 

(p) Bac. Ab. tit Libel, 468 ; and JR. v. 

Almon, 6 Burr. 2689. R. v. Laid, 1724. 
2 Sees. C. 33. Dig.L.L.27. And Wood’s 
Ins. 446, 2 Sess. C. 33. 12 Vln. Ab. 

229. Plunkett v. Cobbett, 6 Esp. C. 136. 
Haw. P. C. c. 73, s. 10, Barnard, K. B. 
308. 


(q) R . v. Dodd , 2 Sess. C. 33. Dig. 
L. L. 27 ; for the law presumes that the 
master is acquainted with what his servant 
does in the course of his business. And 
see it. v. Nutt, Barnard, K. B. 308. Fitzg. 

‘ 47. Dig. L. L. 27, where it was so held, 
although the defendant lived a mile from 
her shop, and had been bed-ridden for a 
long time. In Com. Dig. tit Libel , B. 1, It 
is Mid that the sale of a libel in the de- 
fendant’s shop, by his servant or agent 
there, for the defendant’s benefit, is a pub- 
lication byjhe defendant, though he was 
not privy t^he contents or sale. 

(r) See 1 Haw. c. 73. B. v. Woodfall, 
Ibid. sec. 10. 

(s) B. v. Woodfall, 1 Haw. c. 73. s. 10. 

(t) Harding v. Greening , 1 Moore* 

477. » 

(u) B. ▼. Johnson, 7 East, G6. B. v. 
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a publication by the defendant in any county to which the letter is in con- 
sequence sent (v). 

A statement in a newspaper in consequence of a communication of the 
contents by the defendant to a reporter, for the purpose of publication, is a 
publication by the defendant, notwithstanding some immaterial variations ; 
but the newspaper cannot be read without proof of the written statement 
delivered by the reporter (the witness) to the editor (x). 

Where the defendant has admitted that he is the author of a particular 
book, errors excepted, it is incumbent upon him to prove that the errors 
excepted are material (y). 

In the case of libel, as well as in all others, whether civil or criminal, pre- 
sumptive evidence must be resorted to in failure of direct and positive testi- 
mony ; and the same reasonable inferences and presumptions are to be made 
so by the juries us in all other instances ( s ). 

In criminal cases it is always, and in civil cases it is in some instances, 
necessary to prove a publication within the particular county. It seems 
that wherever the publication of a libel ha9 once been authorized by the 
defendant, he is guilty of a publication in every county where the libel shall 
afterwards be in consequence published (a). Where the writer of a libel 
sent it by post, directed to A. U. in the county B ., and it was in conse- 
quence sent into the county B and from thence sent by the post to A. B* 
in the county 3/., where A. B . received it, and read it, it was held to be a 
publication in the county M . ( b ). 

If the libel be dated of a particular place, the date is evidence that it was 
written there (r). It has been said, that the post-mark upon a letter is not 
pritnd facie evidence to prove that a letter has been put into the post-office 
at the place denoted by the post-mark ( d ) ; it seems, however, from a later 
authority, that the post-mark is a fact admissible in evidence, when corro- 
borated by other circumstances («). 


Dodd, 2 Bess. C. 33. Bac. Ab. tit. Libel , 
407. Wood’s Iiih. 445. 

(r) R. v. Watson, 1 Camp. 215. Tlic 
defendant was indicted in Middlesex, the 
letter lmd been scut by the post Into Berk- 
shire, and had been sent from thence to the 
prosecutor in Middlesex. 

(x) Adams v. Kelly , R. 6c M. 157. 

(y) R. v. Hally Str. 416. Macleod v. 
Waheley , 3 C. P. 311. 

(z) See It. v. Johnson , 7 East, 65; 
infra, note (a). 

(a) B. N. P, 6, R* v. Johnson , 7 East, 
65. If A. send a libel to London to be 
printed and published, it is his act in Lon- 
don, if the publication be there. Vide 
It. ▼. Watson. In R. v. Johnson , 
C., in the county of Middlesex, received a 
letter in the handwriting of the defendant, 
offering to supply political matter for pub- 
lication by C. in a public journal, and two 
letters were afterwards receWed by C., 
also In the defendant's handwriting. It 
was held that these letters might be read 
in evidence; and that as they indicated 
that the writer had sent them for publica- 
tion there, and they had in fact been pub- 
lished, this was evidence of a publication, 


by the procurement of the defendant, in 
Middlesex. 

( b ) R. v. Watson , 1 Camp, 215. R. v. 
Girdtrood , East’s P. C. 1116. 1120. The 
sending a letter by post from the county 
A . to the county 2?., is a publication in A. 
R . v. Williams, 2 Camp. 646, per Ld. 
Ellenhorough, C. J., and see the opinion 
of Abbott, C. J. and Best, J. in R. v. Bur - 
deft, 4 B. & A. 717 ; and see tit. Venue. 

(c) R. v. Bnrdett , 4 B. & A. 95. 

( d ) R. v. Watson, 1 Camp. 215. But 
the defendant was found guilty of another 
publication. 

(«) R. v. Johnson , 7 East, 65; note, 
that in this case the post-mark seems to 
have been perfectly immaterial; but upon 
principle there seems to belittle doubt that 
a post-mark, upon a letter In the hand- 
writing of a defendant, and received through 
the medium of the post, is evidence, as a 
circumstance arising in the usual course 
and routine of business. The post-mark 
is evidence to show that the letter was in 
the office whose mark it bears, at the date 
of the mark. R. v. Plumer , Russ. & By. 
C. C. L. 164. In the case of Fletcher jp 
others, assignees of Parry v. Braddyll , 
cor. Holroyd, J. Lane. Summ. Ass. 1322, a 



LIBEL. PUBLICATION.— COUNTY. 


623 


A general confession that the defendant was the writer of a libel does not 
amount to an admission that he published it, still less is it a confession that 
he published it in any particular county (f). 

A late case upon this subject excited much interest, and exercised great 
talent and profound learning. The points were shortly as follow : the informa- 
tion charged the defendant with composing, writing, and publishing a libel in 
Leicestershire; A . stated that he received the libel, which was in the hand- 
writing of the defendant, from B . on the 24th of August (g ) ; it was contained 
in an envelope, which had been destroyed, but which, to the best of the wit- 
ness’s recollection, was addressed to B. who was the professional friend of the 
defendant ; there was no trace of any seal, either on the envelope or paper. The 
paper was dated Kirby Park, Aug. the 22d, Kirby Park (the defendant’s seat) 
being situate in Leicestershire, lOOmiles from London, not far from the boun- 
dary between the counties of Leicester and Butland. The defendant was seen 
in the county of Leicester, near Kirby Park, on the 22d and on the 23d of 
August, and there was no evidence of his having left the county of Leicester 
till after the publication (A) of the paper, which took place on the 25th ; 
the only words either on the paper or envelope, besides the libel, were 
u forward this to A ” (the witness.) The paper was addressed to the electors 
of Westminster; and A. had no reason for supposing that the defendant 
'intended that it should he published, except that it was so addressed. 
A . having been required to give up the author, the defendant wrote a letter, 
admitting that he was the author. No evidence was given on the part of 
the defendant. It was objected at the trial, and afterwards in the court of 
King’s Bench, after the conviction of the defendant, on a motion for a new 
trial, that there was no evidence of a publication in Leicestershire. The 
learned Judge left it to the jury to say, whether there had been a publica- 
tion in Leicestershire, by an open delivery of the libel. The question, and 
the principles relating to it, were discussed on the motion for a new trial, 
with all the aid which talent, learning, experience and unwearied diligence 
could supply. The ultimate, although it seems not the unanimous, deci- 
sion of the Court was, that the evidence was sufficient to warrant the 
conviction (£). 

Some proofs are to be noticed which apply particularly to the proprietors 


letter of one of the bankrupts was offered 
in evidence to prove an act of bankruptcy; 
it was objected that proof ought to be 
given of the existence of the letter pre- 
vious to the bankruptcy, and Holroyd, J. 
admitted the pOBt-mark on the letter as 
primA facie evidence to prove the exist- 
ence of the letter at that time. The post- 
mistress of Lancaster was called to prove 
that the letter was stamped with the Wake- 
field post-office stamp. 

(/*) The Seven Bishops? Case , St. Tr. 4 
Jac. 2, where the defendants, in Middle- 
sex, admitted their signatures to a petition 
which had been prepared and signed in 
Surrey ; but it was held that this was not 
evidence of a publication of that vfhich 
was termed (but grossly misnamed) a libel 
in the county of Middlesex. And see the 
observations upon this case by Ld. Ellen- 
borough, C. J. and Lawrence, J. in R. v. 
Johnson, 7 East, 65 ; and H. v. Burdett , 
4 B. & A. See also Macleod v. Wakeley , 
3C.&P. 311. 


(g) A. did not state where he received 
it, but it was assumed, and no doubt it was 
the fact, that he received it in Middlesex. 

( h ) i. e. in the public newspajfer*. 

(i) JR. v. Sir Francis Burdett, bart., 
3 B. & A. 717 ; 4 B. 8c A. 95. The Judges 
delivered their opinions seriatim . — Best, J. 
was of opinion that there was presumptive 
evidence of an actual publication In Leices- 
tershire, and that the sending the libel by 
the post from that county umounted to a 
publication. (/?. v. Watson , 1 Camp. 215. 
R. v. Williams , 2 Camp. 505, Codex, 
Lib. 0, tit. 36 ; and see Girdwood f s case , 
East's P.C. 1116. 1120.) — Holroyd, J. was 
of opinion, that the composing and writing 
a libel in the county of X. and afterwards 
publishing it, ^though the publication was 
not within the county of X., was an offence 
sufficiently charged as a substantive offence 
In the information, and which gave juris- 
diction to a jury of the county of X. (see 
R. v. Jieere, 2 Salk. 417. Carth. 409. 
Holt's R. 422. R . Knell, Barnard, K. B. 
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and publishers of newspapers. Upon an indictment for a libel, published 
in a newspaper called The World, proof that the paper was sold at the 
defendant’s office, and that he at proprietor had given a bond to the Stamp- 
office, as required by the stat. 29 Geo. 3, c. 10, s. 10, for securing the duties 
on advertisements, and that he had from time to time applied to the 
Stamp-office respecting the duties, was held to be strong evidence to prove 
a publication by him (A). 

Where the affidavit made by the printer and proprietor of a newspaper 
(according to. the statute 38 Geo. 3, c. 78 (/), stated the place where it was 


305. It. v. Carter , Dig. L. L. 124); and 
that the composing and writing, with the 
intent afterwards to publish, also amounted 
to a misdemeanor; and that a jury of the 
county of X. might inquire as to the pub- 
lishing in another county, in order to prove 
the defendant's intention in composing and 
writing In the county of X. And that in the 
case of an aggregate charge, part of which, 
being in itself a substantive misdemeanor, 
is committed within a particular county, 
the jury may inquire into the remainder, 
although done elsewhere ; that there was 
reasonable evidence of a publication in X.; 
and that a delivery of a libel within the 
county, although it be sealed, is a publica- 
tion in law. — Bayley, J. was of opinion that 
there was not sufficient evidence to support 
a presumption that there had been an open 
delivery of the libel in X., considering that 
positive proof might have been given by 
calling JEJ. as a witness. He gave no opinion 
on the question, whether a close delivery 
amounted to a publication. He held, that 
the whole corpus delicti must be proved 
within one county ; and that there was no 
distinction in thiB respect between felonies 
and misdemeanors. He gave no opinion 
on the question, whether the composing a 
writing, with intent to publish, constituted 
an offence. — Abbott, C. J., Intimated his 
opinion, that mere delivery constituted a 
publication. Ho held that the facts war- 
ranted the conclusion, that the paper had 
been delivered by the defendant in X., to 
JfJ., in the state In which it had been deli- 
vered by the latter to A . That even sup- 
posing the libel to have been delivered by 
the defendant in a different county, yet as 
the whole was a misdemeanor compounded 
of distinct parts,' each of which was an act 
done In the prosecution of the same criminal 
Intention, the whole might be tried in the 
county of X., where one of those acts had 
been done. 


(A) R. v. Topham , 4 T. R. 126. 

(1) By sect. 1, no person shall print or 
publish any newspaper, until certain affida- 
vits, Ac. shall have been delivered to the 
commissioners of stamps, Ac. — By sect. 2, 
these must contain a true description of the 
printer (*), publisher and proprietors, or of 
two of them, and of their places of abode ; 
of tbeir shares in the paper, and the house 
in which it is intended to be printed, and of 
its title. — By sect. 9, all such affidavits and 
affirmations, or copies thereof, certified to 
be true copies according to the Act, shall, 
in all proceedings, civil and criminal (t), 
touching any newspaper or other such paper 
os aforesaid, which shall be mentioned in 
any such affidavits or affirmations, or touch- 
ing any publication, matter or thing con- 
tained in any such newspaper or other 
paper, be received and admitted as con- 
clusive evidence of the truth of all such 
matters set forth in such affidavits or 
affirmations as are hereby required to be 
therein set forth, against every person who 
shall have signed and sworn or affirmed 
such affidavits or affirmations; and shall 
also be received and admitted in like man- 
ner, as sufficient evidence of the truth of 
all such matters, against all and every 
person who shall not have signed or sworn 
or affirmed the same, but who shall be 
therein mentioned to be a proprietor, printer 
or publisher of such newspaper or other 
paper, unless the contrary shall be satis- 
factorily proved. The section then contains 
an exception in favour of such as have, 
before the publication of the paper in ques- 
tion, delivered in to the commissioners an 
affidavit, stating that they have ceased to 
be the printers, Ac. of such paper. — By the 
10th section, in some part of every news- 
paper, Ac. shall be printed the names, addi- 
tions, and places of abode (!) of the printers, 
publishers, Ac., and the place where the 
same is printed. — By sect. 11, it shall not 


(*) One who lets out types and men to print a newspaper, is not a printer within the 
stat. 38 Geo. 3, c. 78; the party who hires the men, and superintends the printing, is the 
party responsible to the Stamp-office. Bagster . Robinson, 9 Bing. 77. 

(t) The provisions of the statute are applicable in the case of a motion for a criminal 
informatioQ. JR. v. Dennison, 4 B. A Ad. 698 ; and Jt. v. Franceys, 2 Ad. A Ell. 49. 

(t)The affidavit was, “ situate Union-street, Castle-street;” the newspaper was. Union- 
buildings, John-street; the variance, on motion for criminal information, was held to be 
fetal. Note. — The Court said they would ^notice the newspaper filed with the affidavits, 
although not expressly identified by or annexed to any affidavit. JR. v. Dennison , 
4 B. A Ad. 608; R. v. France?*, 2 Ad. A Ell. 49. 
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printed in London, and the newspaper given in evidence stated at the foot Proof of 
of it that it was printed at No. 3, W arwick-lane, London, and it was also P u hhca- 
proved that the defendant's printing-house was there ; it was held to be 
sufficient evidence of a publication in London (m). 

The observations which have been made as to variances between the alia* 

t 


be necessary, after any such affidavit, Ac. 
or a certified copy thereof, shall have been 
produced in evidence as aforesaid, against 
the persons who signed and made such affi- 
davit, or are therein named, according to 
this Act, or any of them, and after a news- 
paper, or other such paper as aforesaid, 
shall be produced in evidence, intituled in 
the same manner as the newspaper or other 
paper mentioned in such affidavit or copy 
is intituled, and wherein the name or names 
of the printer and publisher, or printers and 
publishers, and the place of printing, shall 
be the same as the name or names of the 
printer and publisher, or printers and pub- 
lishers, and the place of printing, mentioned 
in such affidavit or affirmation, for the 
plaintiff, informant or prosecutor, or person 
seeking to recover any of the penalties given 
by tliis Act, to prove that the newspaper 
or paper to which such trial relates, was 
purchased at any house, shop or office be- 
longing to or occupied by the defendant or 
defendants, or any of them, or by his or 
their servants or workmen, or where he 
or they, by themselves, or their servants or 
workmen, usually carry on the business of 
printing or publishing such paper, or whore 
the same is usually sold. — By sect. 13, it 
is enacted, that a certified copy of such 
affidavit or affirmation shall be delivered 
by the commissioners to the person requir- 
ing it, upon payment of one shilling. — By 
sect. 14, in order to prevent the inconve- 
nience which might result from requiring 
the personal attendance of the commis- 
sioners, it is enacted that a certificated 
copy of any affidavit or affirmation, proved 
to he signed by the officer who has the 
custody of the original, shall be received in 
evidence as sufficient proof, of such affidavit 
or affirmation, and that the same was duly 
sworn or affirmed, and of the contents there- 
of; and that such copies, so produced and 


certified, shall also be received as evidence 
that the affidavit or affirmation, of which 
they purport to be copies, have been sworn 
or affirmed according to this Act; and shall 
have the same effect for the purposes of 
evidence as the originals would have had in 
case they had been produced and proved 
to have been duly so certified, Sworn and 
affirmed, by the person appearing by such 
copy to have sworn or affirmed the same as 
aforesaid. — By the 17tli section it 2s enact- 
ed, that every printer or publisher of any 
newspaper or other such paper, shall, within 
six days, deliver to the commissioners, or 
their officer, one of tho papers (•) so pub- 
lished, signed by the printer or publisher In 
his hond-writiug, witli his name. and placo 
of abode ; and that the same shall be kept 
by the commissioners or their officer, under 
a penalty, in case of neglect by such printer 
or publisher, of 1001.; and that upon appli- 
cation by any person to the commissioners 
or their officer, tft have such paper produced 
in evidence in any proceeding, whether civil 
or criminal, such commissioners or officer 
Aball, at the expense of the applicant, at 
any time within two years from the pub- 
lication, either cause the same to be pro- 
duced in the court, and at the time when 
the same is required to be produced, or 
shall deliver the same to the applicant, on 
his giving reasonable security, at his own 
expense, for returning the same ; and that 
in case such commissioners or their officer 
cannot, by reason of a previous application, 
comply with the terms of a subsequent one, 
they shall comply with such subsequent 
one as soon afterwards as they shall be able 
so to do. The above statute bus been re- 
pealed, and provisions of a similur nuturo 
have been substituted by the 0 A 7 W. 4, 
0.70,8.8. See Appjsnjux. 

(m) 11. v. Hart $ White, 10 Bust, 04. 


(*) Such a delivery amounts to a publication in respect of which the party may be 
indicted, if the matter be libellous. It. v. AmphUtt , 4 B. & C. 35. But the rule docs 
not extend to one who is not the printer or publisher. Adams v. Kelly , 1 By. A M. 157. 
Where the identical paper was*produced by the distributor of stamps, marked with 
various charges corresponding .with the . sum paid by the defendant to the distributor ; 
held that it was evidence to go to the jury of a publication by the defendant; held also, 
that it was libellous to print and publish a ludicrous story of the plaintiff, exposing him 
to ridicple, notwithstanding it appeared that the plaintiff himself had told it of himself ; 
and that evidence of $e plaintiff having been exposed to public laughter at a vestry was 
evidence as identifying the subject of the libel, and proving tlie consequences of the 
publication. Cook v. Ward , 6 Bing. 400. Where the plaintiff produced a certified copy 
of the affidavit lodged at the Stamp-office, and a newspaper containing the libel, cor- 
responding with the paper described in the affidavit, it was held to be sufficient evidence 
of publication. Moyne v. Fletcher , 9 B. A C. 382. And sec It. v. Leigh Hunt , lb. 
notify 385. 

VOL, ii. S S 
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gation and proof of words, apply still more forcibly to the case of a libel, 
which must be set out in the pleadings secundum tenarem , or in luec verbh , or 
by equivalent words (m). 

It is no variance, although the libel read in evidence contain matter in 
addition to that which is set out on the record, provided the additional part 
dfoes not by its context alter the sense of that which is set out (»). But if 
the additional matter causes the libel proved to vary in sense from that 
alleged, or if by a selection of passages, and setting them out as one conti- 
nuous libel, the sense be altered, the variance will be fatal ( 0 ). 

With respect to the alteration of one or more letters of a word, the rule 
seems to be now settled, that if the sense *be altered by the changing of one 
word into another the variance will be fatal, but not otherwise ( p). 

2dly. Where the plaintiff or prosecutor has fairly launched his case, by 
proof of the words or libel, he is next, in the usual order of proof, to establish 
in evidence the prefatory averments ( q ) and innuendos which are alleged in 


(in) See Dr. Sacheverell’s Case, 8 St. 
Tr. 557 ; 2 Salk. 417. R. v. Beare, 1 Ld. 
Rayra. 414 ; Holt’s R. 348. 850 ; Stnrkic’s 
Crhn. PI. 2d edit. 124; Stark ic’s Law of 
Libel, 314, 2d edit.; and see the late st. 9 
Q. 4, c. 15; infra, tit. Variance, 

(») See Sir J. Sydenham’s Case , supra , 
018; and Tabartv. Tipper, 1 Camp. 350. 
One count of a declaration foi*a libel stated 
the words as follow: u My Sarcastic friend, 
by leaving out the repetition or chorus of 
Mr. T.’s poem, greatly injured the tout 
ensemble,” See, The words proved in evi> 
dence were, ** My sarcastic friend MUPOE 
by leaving out,” See, and Lord Ellenborougli 
held that the variance was material. See* 
also tit. Variance; and Appendix; and 
Cartwright v. Wright , 5 11. Sc A. 015. 
In an action for a libel contained in a 
letter addressed “ to the treasurer of the 
if. E. Company,” and slandering the plain- 
tiff in his employment as surveyor of the 
company, held, that It was not necessary 
to allege with extreme precision the des- 
cription of the company, nor to prove the 
plaintiff's employment by deed, the libel 
being alleged of the plaintiff in that em- 
ployment ; the letter going on, after stating 
the libellous matter, to say, that the writer 
had never disclosed the matter, nor ever 
would, except to the person he addressed and 
his friend, which was uot set out in the de- 
claration ; it was held, that although the 
defendant might avail himself of the whole 
of the letter to repel malice, yet the omission 
of such part in no way qualifying the 
meaning of the libellous part set out, was 
not a ground of variance. Rutherford v. 
Jftribi s, 0 Bing 451. 

(o) 1 Camp. C. 950. Where a declara- 
tion alleged a publication by the defendant, 
omitting a reference, from which on reading 
the libel it appeared to be a quotation, the 
variance was held to be fetal. Carttvright 
v. Wright , 5 B. Sc A. 615* So where the 
libel as alleged imputed to an engineer 
M mismanagement or Ignorance,” and the 
words proved were, “ ignorance or inatten- 


tion,” Brooks v. Blanshard, 1 C. & M. 
779; 3 Tyr. 844. As to variances in alle- 
gations of intention, see tit. Variance, 
and the observations of Buller, J. in Pej>- 
pin v. Solomon, 5 T. R. 497. 

(p) According to the distinction taken 
in The Queen v. Drake, Salk. 600; 3 Salk. 
224 ; as where the word not wa9 inserted 
for nor. If the sense be not altered, the 
variance is immaterial, even upon an indict- 
ment for petjury. As where the assign- 
ment of pexjury alleged that the defendant 
had sworn in the sdfl|davit on which the 
perjury was assigned, that he undertood 
and believed, whereas the words in the 
affidavit were “ understood and believed 
and upon motion for a new trial, Lord 
Mansfield, after observing upon the great 
length of nicety to which the coses had been 
carried, particularly the case in Hutton, 
where Indicari had been written for In- 
dictari , said that the case had been shaken 
by the doefcriue laid clown in Hawkins. 
2 Ilaw. c. 40, s. 190. And that the true 
distinction had been taken in The Qtieen 
v. Drake. R. v. Beech, Leach, C. C. L. 158. 
See R. v. May, Leach, 227. Starkic’s 
Crim. PI. tit. Variancb. Starkie’s L. 
Libel, 2 edit. vol. 1 , p. 377. ftfra, tit. 
Perjury — Variance. JR. v. Mary - 
Ann Taylor, 1 Camp. 404. 

( q ) The Insolvent Act requiring that 
the petition shall be ^subscribed by the 
prisoner, and filed, and a certified copy 
admitted as legal evidence, held that it 
must be presumed to have been regularly 
dene; and that such copy therefore was 
sufficient proof of an allegation in a decla- 
ration for a libel, that a petition sutocribed 
by the plaintiff, as such prisoner, had been 
duly filed, &c. Gould v. Hultne, 3 C. Sc P. 
025, Where the wor# convey a substantive 
imputation of a crime, introductory aver- 
ments are unnecessary. See Starkie on Slan- 
der and ZAbel. V. 1. p. 383. Curtis v. Cur- 
tis, 10 Bing, 477. Slownum v. Dutton, 10 
Bing. 402. A declaration for a libel, headed 
a aa honest lawyer,” alleged that the plain- 
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thf' declaration ot indictment, and which are essential to his case. «If the 
publication affects the plaintiff in a particular character, it must be proved 
that the character belonged to him, w that he filled the office or situation at 
the time of the publication complained of. It has already been seen that 
a man’s special character is usually established by evidence of his having 
acted in that capacity, for then a presumption in fact arises that he legality 
acted in that capacity (r). And where the title to the particular situation 
is not the subject of any express documentary appointment, the acting in 
the situation, trade or business, is of course the only evidence which the fact 
admits of. 

The evidence of character, in actions brought by physicians ( s ), attornies(f), 
&c. has already been adverted to (a). Notwithstanding the doubts which 
have prevailed upon the subject, the better opinion seems to be, that evi- 
dence of the plaintiffs having acted in the particular character in which the 
words affect him, is primd facie evidence of his title to it (v). Where, how- 
ever, there is any reason to apprehend that evidence will be ^offered on the 
other side to disprove the fact, the plaintiff ought to be prepared with the 
best evidence to establish it. If the declaration allege a diploma or appoint- 
ment, it must be proved, although the special allegation was unneces- 
sary (jr). • 

In general, if the slander or libel assume that the plaintiff possesses the 
character, or fills the situation or office in which he is defamed, it operates 
by way of admission (y), and is primd facie evidence of the fact. According 

tiff had been reprimanded by one of the 
masters of tlic Court for sharp practice, 
with introductory averments that the plain- 
tiff had carried on the business of an attor- 
ney, and been engaged as such in a certain 
cause, and that sharp practice in such 
profession was considered to be disreputable 
to the attorney practising the same; held, 
that such matter was libellous, and that 
the averment that the libel was ironical, 
coupled with the innuendo that the term 
u honest lawyer” was used in a libellous 
sense, was sufficient. Boy dell v. Jones , 

4M.&W. 440 ; and 7 Dowl. 210. 

(r) Supra , 307, and the cases there cited. 

(s) Words imputing adultery to a phy- 
sician are not actionable, unless shown to 
be connected with professional character. 

Agar v. Craven , 2 Ad. & Ell. 2. And 
see Lumby v. Allday,\ C. Sc J. 301 ; 1 
Tyr. 217. * * ~ 

(#) See tit. Attorxies. Character. 

(a) Supra, tit. Character. 

(o) But see Collins v. Carnegie , 1 Ad. 

& Ell. 096. 

(x) Supra , 218. And see in general as 
to proof of special character, Moises v. 

Thornton* 8 T. R. 303; Collins v. Carne- 
gie, 1 Ad. Sc Ell. 696 ; Jones v. Stevens, 

11 Price, 261; Sparling v. Heddon, 9 
Bing 11 ; R. v. Crossley 2 Esp. C. 526; 

Whittington v. Gladwin, 2 C. Sc P. 146. 

(y) Berryman v. Wise , 4 T. R. 366. 

And see Smith v. Taylor, 1 N. R. 196. 

So where the libel itself showed that certain 

s s 2 


acts of outrage had been committed, ft is 
evidence to support an averment of the 
fact in the introductory part of the record. 
See the observations of Bay ley, J. 4 M. & 
S. 648. Where in an action for a libel 
against the plaintiff, a medical practitioner, 
of and concerning him in his said practice, 
no evidence was offered of the plaintiff being 
of any regular degree, the libel stating him 
to he a quack, and that certain persons had 
the misfortune to come within his doctrinal 
prescriptions ; held, that if the Jury consi- 
dered that the libel spoke of him as a 
medical practitioner, the libel was not 
withdrawn from their consideration, al- 
though they might not give the same 
damages as to a person proved to he a 
regular practitioner ; held also, that subse- 
quent publications, although the subject of 
action, were admissible in evidence to show 
the motives of the defendant. Long v. 
Chubb, 6 C. Sc P. 65. The declaration 
alleged that the plaintiff was an auctioneer 
and appraiser, and had been employed by the 
defendant as an appraiser, to value certain 
goods ; and that intending to injure him in 
his business of an auctioneer, the defendant 
spoke of him and of his conduct as to such 
valuation, “ He is a damned rascal, he has 
cheated me out of 100 L on the valuation;” 
the words themselves were held sufficiently 
to show that the slander was of and con- 
cerning the plaintiff in the way of his trade, 
and sufficient after verdict. Bryant v. 
Loxton , 1 1 Moore, 344. See further, Fig- 
gins v. Cogswell, 3 M. & 8. 369 ; Hall v. 
Smith , 1 M. Sc S. 287 ; Rutherford v. 
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to th* general rule, all averments which are material, that is, whiclyure 
connected with the charge, must be proved, but those which are immatCTial 
need not be proved (z). An informat&n alleged that the King had issued 
a particular proclamation, and also averred, that on occasion of that procla- 
mation divers addresses had been presented to his Majesty by divers of his 
subjects; the information charged the defendant with a publication with 
intent to bring the said proclamation into contempt, but did not refer to the 
addresses : it was held to be essential to prove the fact that such a procla- 
mation was issued (a), but it seems that it was unnecessary to prove that any 
addresses had been presented ( b ). 

So in general where the declaration or indictment avers the existence of 
particular facts, and that the publication was of and concerning those facts, 
their existence, if material to the actionable or criminal quality of the pub- 
lication, must be proved. In an action for a libel on a constable, alleged in 
both counts of the declaration to have been published concerning his conduct 
in the apprehension of persons stealing a dead body, it was averred in the 
first count what that conduct had been, and it was alleged that he hud 
carried the dead body to Surgeons Hall; the Court held that it was neces- 
sary, under both counts, to prove this introductory allegation (c). 

The coMoquiufti, and other averments, which connect the words or libel 
with the plaintiff' or subject-matter before stated, must next be proved. 
This is usually done by the testimony of one or moTe witnesses who know 
thg parties and circumstances, and who state their opinion and judgment as 
to the intention of th6 defendant to apply his \<jprds or libel to the parties or 
circumstances as alleged. It seems to be sufficient if the witness in the 
first instance state his general belief and opinion as to the defendant’s 
meaning, without disclosing his reasons, leaving it to the defendant, if he 
think proper, to inquire as to the grounds and reasons which support that 
conclusion. The truth of an innuendo is a question of fact for the jury ( d ) ; 


Brans, 0 Bing. 451 ; Yrisani v. Clement , 
3 Bing. 432. 

( z ) b{fra, tit. Variance. R.v.IIolt, 
5 T. K. 436. Action on the case for exhi- 
biting an Inscription tending to defame the 
plaintiff a* the keeper of a brothel, a pre- 
fatory allegation that he carried on business 
as a retailer of wines need not be proved, 
there being no colloquium of the trade. 
Jefferies v. Buncombe , 11 East, 2*26. In 
general, where the words or libel are laid 
to be published of and concerning several 
different facts, a variance from one or more, 
if it does not alter the nature of the criminal 
or actionable quality of the words or libel, 
is not material. Leicis v. Walter^ 3 B. & 
C. 138, n. May v. Brown , 3 B. & C. 113. 

tit. Variance. Where the plain- 
tiff hud a clear right to sell the whole of a 
certain interest, which he derived from the 
defendant, but his right to sell part only 
was doubtful; and he alleged that he put 
up his said interest to sell, ami that* the 
defendant published, &c. of and concerning 
his said interest ; it was held that the alle- 
gation was not supported by proof that he 
put up an underlease of part of the term 
only ; for a grant of an underlease is not a 
sale of anything ; and therefore the proof 


did not sustain the averment pro tanto . 
Millman v. Pratt , 2 B. Sc C. 486. 

(а) R . v. Holt , 5 T. R. 436. 

(б) Per Bullcr, J. Ibid. 446. As if the 
slander or libel state the plaintiff to be ail 
attorney or physician. 

(c) Teesdale v. Clement , 1 Chitty, R. 
603. The Court intimated that the plain- 
tiff needed not to have burthened himself 
with the proof. Abbott, C. J. 3 B. Sc C. 
124, stated that the ground of decision in 
that case was, that the fact was material. 
The plaintiff hadSn truth made it material 
by the form of hte declaration. Where the 
introductory averments arc immaterial they 
need not be proved. See Cox v. Thomason , 
2C.&J.361. See Vol. I. tit. Variance; 
Heriot v. Stuart, 1 Esp. C. 437 ; Sellers 
v. Till , 4 B. & C. 656 ; Shepherd v. Bliss , 
2 Starkie’s C. 510. An innuendo which 
enlarges the meaning of the terms used is 
bad on demurrer. Gompertz v. Levi , 1 
P. 6c D. 214. 

(d) Per Lord Ellenborough, C. J., in 
Roberts v. Cambden, 9 East, 96. Sir W. 
Blackstone, 2W. B1.9C2; and Gould, J., 
in Oldham v. Peake, 2 W. BI. 959. Cowp. 
278. Tenfold v. Westcott, 2 N. R. 335. 
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axAin general, if the meaning of the terms be ambiguous, it is for the jury 
to &iy in what sense they were used. Thus if the defendant call the plain* 
tiff a thief, and it be doubtful, unde? the circumstances, whether the term 
was meant to be applied in its felonious sense, it is for the jury to de- 
cide (e). 

Wherever a specific meaning is given to the terms of a libel or oral 
slander by connecting it with previous matter, the whole must be proved as 
being essential to the nature and identity of the charge (f). Where the 
innuendo does not refer to any preceding averment, but unnecessarily in- 
troduces new matter, it may be rejected (g). 

In an action for oral slander or libel, the proof of malice either results 
from the slander itself, or is matter of extrinsic evidence. Where the 
slander or libel stands unexplained by any collateral evidence which indi- 
cates the intention of the party, and no light is derived from the occasion 
and circumstances attending the publication, by which the mind of the 
author can be read, the Court and jury necessarily derive their inference 
from the words themselves, reading and understanding them, according to 


(e) P enfold v. Wcstcott, 2 N. It. 333, 
It has been said that the understanding of 
the hearers is the rule to go by. fetal. N. P. 
1252. M. S. Case, 1 Viner, 507 ; where 
it is laid down that the question is only # 
what was understood by the hearers. In* 
Fleetwood v. Curley, Hob. 208, Lord Ho- 
bart says, the slander and damufl consist 
in the apprehension of the hearers. In 
Gilbert’s Cus. Law and Equity, the rule 
laid down is, that the words shall he taken 
in the sense in which the hearers under- 
stand them. No doubt the understanding 
of the hearers is a good test for ascertain- 
ing the meaning, where the hearers under- 
stand them in un actionable sense, but it 
is not conclusive the other way ; for where 
the words are actionable in respect of ex- 
trinsic facts, as for instance, where they 
uro spoken of the plaintiff in his character 
of an attorney, it is not essential to sl^ow 
that the hearers knew’ the fact at the time 
of speaking, for they may know it after- 
wards, and communicate the words to tiosc 
who know it. P. C. Fleetwood v. Curley , 
I lob. 207. Where the libel consisted of 
an insertion in a circular letter, sent by the 
secretary of a society for the protection of 
trade, stating “ that a bill drawn on and 
uccepted by the plaintiff was made payable 
at a banker's where he had no account. 
held, that as it stated a specific fact which 
required no explanation, a witness could 
not be asked what he understood by find- 
ing a person's name in such a paper; but 
the Judge permitted the question, whether 
such statement had any other meaning 
beyond that which was expressed on the 
face of it. Humphreys v. Miller , 4 C. 
& P. 7. A letter threatening to accuse 
the party of an infamous crime, but not 
naming it, was held to be within the 4 
Geo. 4, c. 54, and that declarations of the 
prisoner as to what he meant are admis- 
sible. Tucker's Case, 1 liy. & M. 134. 


Where the libel purported to he the report 
of a proceeding in the Insolvent Court, 
and imputed to the insolvent's landlord 
(the plaintiff) that he colluded with the 
insolvent in putting in a fictitious distress ; 
held, that the Judge ought not to huvoArft 
it as a question to the jury, whether* he 
defendant intended to injure the plaintiff, 
hut that if he thought the tendency of the 
publication injurious to the plaintiff, to have? 
told them it was actionable, and that the 
plaintiff was entitled to a verdict. The law 
presumes a party to have intended to pro- 
duct! the injury which his act is calculated 
to effect. Jfaire v. Wilson , 9 B.&C. 043. 
And see Ward v. Smith , 0 Bing. 74S). 
Where the direction of the Judge to the 
jury was substantially, whether the ten- 
dency of the libel was injurious to the 
plaintiff, and that they were to collect the 
Intention of the defendant from the libel 
itself, the Court refused a new trial. 
FUher v. Clement , 10 B. & O. 472. The 
question where the language of an alleged 
libel is ambiguous, is not as to the inten- 
tion of the publisher, but the tendency of the 
matter published to injure the plaintiff, lb. 
Lord Ellenborough, in the cose of Hubost 
v. Peres ford , 2 Camp. 512, held that the 
declarations of spectators admitted to see 
a libellous picture were evidence to show 
the intention to represent the parties li- 
belled. The word rob is actionable unless 
it appear to have lieen used in a sense not 
actionable. Tomlinson v. Brittlebank, 4 
B. & Ad. 030. 

(/) Supra , Vol. I. tit. Variance, and see 
May v. Brown, 3 B. Sc C. 128. Sellers v. 
Till, 4 B. & C. 650. Harvey v. French, 
1C . & M. 1 1. Williams v. Stott , 1 C.& M. 
087. 

{y) See Roberts v. Camden , 9 East, 93. 
Hay v. Robinson, 1 A . Sc E. 558. Harvey 
v. French, 1 C. Sc M. II. Williams v. 
Gardner, 1 M. ft W. 245. 
s s 3 
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Evidence of their plain import and meaning, in their usual and ordinary Sense, i^e 

malice * natural tendency and import of the expressions used be to vilify, deflme 
and injure, then, according to every principle of reason and justice, the 
plaintiff must be taken to have acted maliciously, that is, with a view 
to effect those consequences to which the means which he has used natu- 
rally and obviously tend (A). 

Where, therefore, there is no doubt as to the illegal quality of the 
words or writing published, and no circumstances appear which in point 
of law entitle the speaker or writer to any privilege in making the com- 
munication, his malice is a mere inference of law from the act of publi- 
cation, and no extrinsic proof of malice is necessary (£). 

But where it appears that the words were spoken or libel published 
on an occasion and under circumstances which the law regards as pri- 
vileged, that is, as it seems, where they were spoken or published in the 
band fide discharge of some legal or moral duty to society, or even in the 
fair and honest prosecution of the rights of the party himself, or the pro- 
tection of his interests, the plaintiff will fail, unless he can establish the 
malicious intention by means of the words or libel, or by sufficient ex- 
trinsic evidence, and show that the defendant used the occasion as a mere 
colour and pretext for venting his malice (A). In some distances, indeed, 
which will be afterwards noticed, where the publication occurs in the per- 
formance of a legal duty, which the defendant is bound to perforin, the 
ocysion of publication is not merely evidence to rebut the inference of 

(ft) Supra, tit. Intention. Ld. Ken- victs; it^was held to be a libel in bis 

yon’s observations in R. v. Lord Abingdon , business, and entitling him to recover du- 

ISsp. C. 5228. In R. v. Cr civvy, 1 M. & S. mages, without proof of malice, or allega- 

273, which was an indictment against a tion of special damage. Ingram, v. Law- 

member of parliament, for publishing in a ton, 8 Bing. N. C. 212. 

. newspaper a speech which he had delivered (i) Where tlie plaintiff brought an action 
in the House of Comuious, it was objected against the defendant, for saying that he 

that the malice ought to be proved by ex- had heard that the plaintiff was hanged for 

trinsic evidence; but Le Blanc, J. informed stealing a horse, and upon the evidence it 

the jury, that where a publication is defa- appeared that the words were sitoken in 

liiatory, the law infers malice, unless any- grief and sorrow for tlie news, the plaintiff 

tiling cau he drawn from the circumstances was nonsuited, because the words were not 

attending the publication to rebut that spoken maliciously. Lev. 82; cited by 

Inference ; and added, that in point of law, Twysden, J., as a case which he had heard 

tlie circumstance of its being a publication tried before Hobart, J., and ail the Court 

of a speech delivered by a member of the agreed that the plaintiff had been properly 

House of Commons did not rebut it. Vide non&iited. See 1 Vin. Ab. 540. It may, 

supra , tit. Intention ; and irrfra , tit. however, well be doubted whether at the 

Malice. See also, R . v. Harvey , 2 B. present day the mere absence of a mali- 

Sc C. 257. Macpherson v. Daniels , 10 B. cious and injurious intention, without any 

& C. 272. In 0 Hast, Lord Ellenborough justifying occasion recognised by the law, 

observed, that in Bromage v. Prosser , 4 would furnish a legal defence for the use of 

B. Sc C. 247, It was held that where the words in themselves defamatory and illegal, 

occasion of speaking the words affords a If a man were falsely to say, though in 

primft facie justification, there malice in sorrow, that a trader bad become bankrupt, 

fact must be proved ; but that where the act and a loss were occasioned by tlae assertion, 

is in itself Injuritms, and is not privileged by it ought, in point of natural justice, to be 

any legal occasion, malice is a mere infer- compensated by the party who, through 

cnee of law from the act itself. The Court ignorance or carelessness, and without any 

are tlie judges of libel or no libel. Levi legal cause, occasioned the loss; and tlie 

v. Milne , 4 Bingb. 105. 8ee Starkie on case stands on the same footing, though no 

Libel, 2d edit. Preliminary Discourse, vol. actual loss can be proved, but where the 

1 , c. 8 — 13 ; vol. 2, c . 12, and the 6th Re- law presumes one, and constitutes the coin- 

jH>rt of the Criminal Law Commissioners. munication a substantive injury. 

In case for libel on a shipowner, alleging (ft) The jury may Infer express malice, 
that his vessel was not seaworthy, and was from the terms of the libel itself. Wright 

hired hy Jews, and intended to take in con- v. Woodgate , 2 C. M. Si M. 573. 
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malice, but 4s an absolute bar to the action 5 as, where the party was Evidence 
affiog in the capacity, of a Judge, or witness, or party in the cause (I). of malice* 
And in such cases the malice of the party is immaterial. K In other cases, 
where the publication arises in the course of discharging any duty, the 
performance of which is required by the ordinary exigencies of society, 
although the party was under no absolute legal obligation to perform it, 
the occasion operates in the nature of evidence, and supplies a primd facie 
justification. 

Thus where a party having probable cause lays claim to land, and a 
loss results to the real owner, it is a question for the jury whether the 
defendant acted bond fide*, and the want of probable cause for making 
the claim, unless it be such as induces the jury, under the circumstances, 
to infer that the defendant acted out of malice (m), will not entitle the 
plaintiff to recover. Where a master gives the character of a servant, 
malice will not be presumed, but must be expressly proved (n) ; and that 
whether the master be or be not asked for a character ( 0 ). In such cases, 
proof that the master sought occasions of, speaking ill of the servant, 
without any application to him for a character, and that the repre- 
sentation was made in heat and passion, after a quarrel between them, 
and above all. that the master wilfully misrepresented the servant’s cha- 
racter contrarjrto his better knowledge, are important manifestations of 
in slice in support of the action (/>). Again, where a communication, im- 
puting misconduct to the plaintiff, is made confidentially by a person 
interested , or to a person interested, no action is maintainable, provided it 
was made bond fide with a%iew to the interests of those concerned (q) ; and 


(0 Infra , 038. So where the defendant 
pleads that the allegations are true. See 
Stark ie's Law of Libel, 229, 2d edit. ; or 
where the defendant pleads that he has 
merely repeated the words of another, and 
that lie has given up the author. Ibid. 
329. 

(m) Pitt v. Donovan , 1 M. & S. 639. 
Smith v. Spooner, cor. Lord Ellenborough, 
1811. Starkie on Libel, 287, 2d edit. 
Where the owner of a house had prevented 
the plaintiff, his lessee for years, from dis- 
posing of the remainder of his term, by 
falsely asserting that he had no title; it was 
left to the jury to say whether there was 
malice or not. See Gerard v. Dickenson f 
4 Rep. 18 ; and the cases cited, Starkie on 
Libel, Vol. 1. p. 287, 2d edit. Smith v. 
Spooner , 3 Taunt. 240. 

(») Hargreave v. Le Breton , 4 Burr. 
2425. Weather stone v. Hawkins ,1 T. R. 
1 10. Burr. 2425. Edmonson v. Stephen - 
son, B. N. P. 8. If, as laid down in Wear 
ther stone v. Hawkins , 1 T. R., it be in- 
cumbent on the plaintiff to prove the falsity 
as well as malice of the charge, it seems 
that, provided malice be shown, general 
evidence of good conduct would be suffi- 
cient primd facie evidence to establish the 
falsity where the charge is specific, for in 
such a case, where the imputation is in 
fact unfounded, It is impossible that the 
plaintiff should be prepared with particular 
evidence. And see Pattison v. Jones , 8 
B. Sc C. 578. Child v. Affleck , 9 B. Sc C. 


403. To prove such express malice evi- 
dence that the character was false is ad- 
missible. Boyers v. Clifton , 3 11. Sc P. 687. 
Pattison v. Jones , 8 B. & C. 678.‘ King 
v. Waring , 6 Esp. C. 13. 

(0) Rogers v. Sir Gervase Clifton, 3 B. 
Sc P. 587. But the fact that the master 
volunteered the giving of the character, is 
a circumstance to be taken into considers^ 
tion in estimating the defendant’s motives. 
See the observations of the Court in Pattir 
son v. Jones , 8 B. &c C. 578; Child v. 
Affleck, 9 B. & C. 403. 

(p) Ibid. And see Lowry v. Aikenhead , 
cited 3 B. & P. 587. If the plaintiff, 
knowing what character the master will 
give, procure it to be given for the purpose 
of founding an action npon it, he will not, 
it is said, be entitled to recover. 

(7) APDougalt v. Claridge , 1 Camp. 
267. Where the defendant wrote a letter 
to his bankers, charging the plaintiff, a 
solicitor, with misconduct in the manage- 
ment of their concerns, it appeared that 
the letter was written confidentially, and 
that (he defendant wd^himself interested 
in those affairs, and Lord Ellenborough 
nonsuited the plaintiff, land referred to the 
case of Cleaver v. Sarraude , where it ap- 
peared that the letter had been written 
confidentially by the defendant to the 
Bishop of Durham, to inform him of mal- 
practices on the part of the plaintiff as the 
Bishop’s steward, and the learned Jqdge 
nonsuited the plaintiff. So where the 
H s 4 
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although in such case the expressions used are stronger than the exigeirar 
of the case warranted, it is a question for the jury whether they were used 
with an intention to defame,, or with good faith to communicate facts, in the 
knowledge of which the party had an interest (r). Where an advertisement 
was published in a newspaper, the tendency of which was to throw upon 
the plaintiff a suspicion that he had been guilty of bigamy ; yet, as it ap- 
peared that this had been done at the instance of the plaintiff's wife, it was 
left to the jury, under the circumstances, to say whether it had been done 
bond fide on behalf of the wife, in order to ascertain a fact in which she was 
materially interested So where the alleged slander was contained in a 
communication made by the defendant, a sergeant in a volunteer corps, of 
whicli the plaintiff was also a member, to the committee by which the affairs 
of the corps were conducted, that the plaintiff was an improper person to 
remain a member of the corps (t). So where the words are delivered by 
way of admonition or advice (n), or spoken in confidence and friendship (x). 


plaintiff, a dissenting minister, went with 
a friend to the defendant, who in answer 
to questions put to him, stated that liis 
wife had been cautioned against the plain- 
tiff as a drunkard, See. Warr v. Solly , 
Cl C. Sc P. 497. Where, in an action of 
slander against the defendant, u surveyor 
employed by a committee to investigate 
the truth of reports against the plaintiff, 
as having executed improperly contract 
work for them, which the defenduut alleged, 
on such inquiry, to he the case ; held, that 
such a report was not a privileged commu- 
nication, it being found by the jury that 
the reports originated with the defendant, 
and were false. Smith v. Matthews, 2 
M. Sc M. 151, And see Starkie on Libel, 
Vol. I. c. xiii. 2d ed. 

(r) D unmove v. Bigg, 1 Camp. 2G9, 
where the defendant having supplied beer 
to the plaintiff, for which Leigh was surety, 
went to Leigh and complained of the 
2 >lalntiff*A conduct in* terms of great op- 
probrium, there being a sum then due for 
l*cer, and Lord Elleuborough, considering 
that the defendant had been betrayed by 
Ids passion into unwarrantable expressions, 
left the question cf malice to the jury. 
A letter addressed to the Judge, being 
an irregular and improper proceeding, can- 
not be considered as falling within the rule 
as to privileged communications. Gould v. 
Jlultne, 3 0. & P. 025. Where the libel, 
professing to be a report of proceedings in 
a court of justice, did not profess to state 
facts as deposed to by witnesses, but only 
as stated by the counsel for the prosecu- 
tion ; held that itjtould not be justified as 
a privileged publication; and that the 
Judge properly rqjpcted evidence of pub- 


lications by others to the same effect. 
Saunders v. Mills, 6 Bing. 213. 

( s ) Delany v. Jones, 4 Esp. C. 101. 
Where the alleged libel was contained in a 
handbill offering a rewaad for the recovery 
of bills, and stated that the plaintiff was 
believed to have embezzled them ; held, 
that if it was done with the view solely to 
protect persons liable on the bills, or for 
the conviction of the offender, it was a 
good defence ; and that in order to show 
the band. fides of the defendant, evidence 
of his having preferred a charge of the 
same nature against the plaintiff was ad- 
missible. Finden v. Westlake, 1 NT. & 
M. 401. See Lay v. Ducson, 4 Ad. & 
Ell. 795, and the remarks there made on 
Delany v. Jones. So iu the case of an 
advertisement for the discovery of the 
plaintiff, an absconding debtor, at the in- 
stance of a party who had sued out a 
capias in order to enable the sheriff to 
take him. Lay x .^Lawson , 4 Ad. & Ell. 
795; and see Finden v. Westlake, M. Sc 
M. 402. If, however, the publication he 
more extensive than is necessary for the 
purpose of procuring the desired informa- 
tion, it will be actionable. * Brown v. 
Cromc, 2 Starkie’s C. 297, subject, how- 
ever, to the observations, supra . 

(t) Barbaud v. Hookham , 5 Esp. C. 
109. 

(w) M'Dougall v. Claridge, 1 Camp. 
207 ; Dunmore x. Bigg , 1 Camp. 209 ; 
Herver v. Dawson, B. N. P. 8 ; Twogood 
v. Spyring, 1 C. M. Sc R. 181 ; 4 Tyr. 
582, C. C. ; and sec Brooks v. Blanchard, 
1C .Sc M. 779. See the remarkable case, 
Cro. J. 90, cited by Lord Coke, where a 
clergyman, in his sermon, recited as a 


Herver v. Dawson, B. N. P. 8. An 
action was brought against a man for warn- 
ing his friend respecting the circumstances 
of the plaintiff; and Pratt, C. J., directed 
the jury, that if they wVry of opinion that 


the words were not spoken out of malice, 
but in confidence and friendship, and by- 
way of warning, they should find the de- 
fendant riot guilty > which they did. 
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Upon similar principles, fair criticisms upoy the merits of Ijterary works Proof of 
are not actionable. malice. 

If a commentator does not step aside from the work, or introduce fiction 
for' the purpose of condemnation, or follow the plaintiff into private and 
domestic life, for purposes personally slanderous, and unconnected with the 
work whose merits he professes to discuss, he exercises, it has been said by 
authority, a fair and legitimate right (y); but it is a question for the jury, 
whether the defendant has not made false assertions in point of fact, for 
injurious purposes, or exceeded the bounds of fair and legitimate criticism 
for the purpose of jjersonal slander (*). Where the ground of complaint 
was, that the defendant had charged the plaintiff with the publication of 
books of an improper and immoral tendency, Lord Ellenborough informed 
the jury that it was certainly libellous gravely to impute to a bookseller a 
publication to which he was a stranger, as the evident tendency of the im- 
putation was to hurt him in liis business (a). Where an action was brought 
for publishing in a newspaper a paragraph, stating that the songs at a place 
of public entertainment were not of the plaintiff ’s composition, as they 
professed to be, and that the performance was despicable, Lord Kenyon said, 

“ the editor of a public newspaper may fairly ahd candidly comment on any 
place, or specie^ of public entertainment, but it must be done fairly, and 
without malice, or view to injure or prejudice the proprietor in the eyes of 
the public ; if so done, however severe the censure, the justice of it screens 
the editor from legal animadversion ; but if it can be proved that the com- 
ment is Unjust, is malevolent, or exceeding the bounds of fair opinion, it is 
a libel, and actionable ” (5). 

story out of Fox’s Martyrology, that one C. & P. 31 1 . l'rascr v. Rerke.lcij, 7 C. & P. 
Greenwood, being a perjured person and a (521. Whatever is fair, and can he reason- 
great persecutor, had great, plagues inflicted ably said of the works of authors, or of 
on him, and died by the hand of God ; themselves as connected with their works, 

whereas in truth he never was so plagued, is not uctionahle, unless it appear that 

and was himself present at that sermon ; under the pretext of criticising the works, 

and he brought his action on the case ; and the party takes the opportunity of attack - 

Wray, J., delivered the law to the jury, ing the character of the author. What- 

that it being delivered hut as a story, and ever is published by the defendant at any 

not with any malice, or intention to slander time before the trial may be admitted in 

any, lie was not guiltpfcf the words mali- order to show his motives ; but an admis- 

ciously, and so was found not guilty. This sion of his being the publisher of the 

case seems, however, to have, been decided periodical work cannot be extended beyond 

on a principle, the generality of which is the date of such admission. M'Leod v. 

now quostioqable, viz. that there was no Wakley, 3 C. & P. 311. The defendant 

malice in fact. It seems to be now settled published of a painting publicly exhibited, 

tlmt malice in law will support the action that it was a mere daub, with other strong 

iu the absence of eircumstauces which con- terms of censure ; held that it was a ques- 

stitute a privileged occasion, or In a case tion for the jury, whether this was a fair 

of unnecessary publicity. In the case and temperate criticism, or only the vehi- 

cited, it may lie questionable whether the cle of personal malignity towards the 

publicity of the communication did not ex- plaintiff. Thompson v. Shackell , 1 M. & 

elude a defence on the score of privilege. M. 187. 

A letter to a father advising him to have ( z ) Ibid. 

1 letter regard to his children, though it use (<i) Tabart v. Tipper. 1 Camp. 350. 

scandalous words, yet, ff written bond fide , In that case the counsel Tor the defendant 
is not libellous, 2 Brownl. 150 ; seen* if were permitted to inquire, upon cross-ex- 
published in a newspaper, although the amination, whether the defendant had not 
pretence should be reformation. R. v. published particular books ; but qu. 

Knight, Bac. Ab. Libel, A. 2. (b) Fibdin v. Rostock, 1 Esp. C. 29. 

(y) By Ld. Ellenborough, C, J., in Carr Bo it is not libellous to comment fairly 
v. Howl, 1 Camp. 355 ; Tabart v. Tipper , upon a petition relating to matter of gene- 

Camp. 350. And see Soane v. Knight , 2 ral interest, which has been presented to 

M. & M. 74. Thompson v. Churchill , Parliament and published. Dunne v. 

2 M. & M. 187. Mac l cod v. Wakley , 3 Anderson, 3 Bing. 88 ; R. & M. 287. 
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It seems to be a general rule, embracing all the cases above referred to, 
where the occasion affords presumptive prtmd facie evidence to rebut the 
inference of malice, that if it can be shown that the object of the party was 
malignant, and that the occasion was laid hold of as a mere colour and 
excuse for gratifying his private malice with impunity, the action is main- 
tainable. 

It is no answer to the action to show that the words were spoken care- 
lessly, wantonly, or in jest; it has been well observed, that the mischief to 
the reputation of the party grieved is no wise lessened by the merriment of 
him who makes so light of it (c). A wanton disregard of the feelings and 
ipterests of others is perfectly consistent with malice, in every sense of the 
word ; and a man does not the less intend to injure another, and therefore 
his act is not the less malicious, because his primary object is to derive 
some private gratification or emolument to himself (if). It is, however, 
also to be observed, that a mere excess beyond what was strictly and abso- 
lutely necessary, such as the making a statement privileged per se in the 
presence of a third person, doe9 not of itself deprive the communication of 
its privileged character, and that in such a case it is still a question for the 
jury whether such communication was made bond fide or of malice (e). 

It is also to be observed generally, that although the occasion may protect 
the party in a publication to a certain extent, such as the circumstances and 
urgency of the case will fairly warrant, yet that any extraordinary and unne- 
cessary publication, although not considered as resulting from a purely 
malignant intention, is still to be regarded as proceeding from aicareless 
inattention to the interests and welfare of others, which is culpable in the 
* eye of the law (jf). 

In an action by a servant against a former master for giving a false cha- 
racter, the plaintiff, in order to establish the malicious intention , may prove 
the falsity of the representation made by the defendant (g). It has been 
said, that where the defendant has made a charge against the plaintiff of 
dishonesty and misconduct, the latter may adduce general evidence of good 
conduct, even antecedently to the service, general character being in some 
respects in issue (A). 


> fc) Haw. P. C. c. 78. 

\d) See the observations, tit I nte ntion. 
If a person were to write a libel, which 
was published through carelessness or ac- 
cident, and damage were to result to the 
party reflected on, it seems that an action 
might be supported. 

(c) Ttoogood v. Spyring , 1 C. M. & It. 
181; 4Tyr. 582. Brooks v. Blanchard, 
1 C. AM. 770; 3 Tyr. 844. 

(/) Vid. u\fra> 630 ; and see Broum v. 
Croome, 2 Starkie’s C. 207, where Lord 
Ellenborough held that an advertisement, 
addressed by an interested party to the 
creditors of a bankrupt, but reflecting 
strongly on the character of the bankrupt, 
would not be justifiable, If the legal olyect 
could have been effected by means less 
injurious. Where a party spread false 
reports prejudicial to a tradesman, and 
being called by the employers of the latter 
to examine the matters complained of, 
repeated the false statement, it was held 
that the communication was not privileged. 


Smith v. Matthews, 1 Mo. & R. 151. And 
although in a letter of confidence to an 
agent, on business in respect of property in 
which the plaintiff and defendant are 
jointly interested, a communication as to 
the plaintiff’s conduct in respect of that 
property is privileged, it is otherwise as 
to mere foreign matters in respect of his 
conduct to his mother and aunt. Warren 
v. Warren, 1 C. M. & R. 250. 

(i g ) Rogers v. Clifton , 3 B. & P. 587. 
The master there described the servant as 
a bad-tempered, lazy, impertinent fellow, 
and the plaintiff proved (without objection) 
that whilst he wasiln the defendant’s ser- 
vice he had conducted himself well, and 
that no complaints of the nature ascribed 
to him in the defendant’s letter had all 
that time existed. See also Pattison v. 
Jones , 8 B. Sc C. 578. 

(hyKing v. Waring £ Ux . 5 Esp. 
C. 13 ; but see above, 307. It has 
been held, that a servant in an action 
of this nature must prove the character to 
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For the purpose of proving malice in a c$se where the inttttion is ambi- 
guous, and proof of malice in fact is essential, it seems that any acts or 
words used by the defendant, tending ( i ) to prove a malicious and malignant 
intention towards the plaintiff, are admissible in evidence; although the 
words so given in evidence be in themselves actionable, and be not specified 
in the declaration (A), and although they were spoken subsequently to the 
words declared upon (Z). So where a libel was published in a weekly poli- 
tical paper, evidence was admitted of the previous sale of other papers, 
with the same title, at the same office, in order to show that the paper con- 
taining the libel was not published by mistake, but vended publicly, deli- 
berately, and in regular transmission for public perusal (iw). In an acttym 
for a malicious prosecution of an indictment for peijury, evidence was ad- 
mitted of an advertisement published by the defendant pending the libel, 
although an information had been granted for publishing that advertise- 
ment (w). 

* In an action for words imputing perjury, the plaintiff was allowed to prove, 
that subsequently to the speaking of the words, the defendant preferred an 
indictment against him (o). Where, however, other words not specified in 
the declaration, are given in evidence to prove malice, the defendant is at 
liberty to prove the truth of the words, for he had no opportunity of justi- 
fying. But it has been held, that other libels published lfy the defendant 
of the plaintiff, are not admissible in evidence to prove malice, unless they 


linve bqan given maliciously as well as 
falsely ( Wea t her- stone v. Hawkins , 1 T. 
It. 110) ; the reason seems to be, that the 
knowledge of the servant’s misconduct may 
often be confined to the master himself, and 
being unable to prove it by his own testi- 
mony, if the general presumption arising 
from his not justifying were to operate 
against him, and it were to be inferred that 
his representation was false, he would be 
left without defence. In order to prevent 
this inconvenience, the law does not permit 
the presumption so to operate, but requires 
proof of malice aliunde . No stronger proof 
of malice can be giAi than by evidence 
that the master knew that the character 
which he gave was false. Any evidence 
therefore which tends to such proof seems 
to he admissible and material evidence, but 
proof of a general character at an antece- 
dent period is very remote from this object. 
In the case of Stuart v. Lovell, 2 Stark ie’s 
C. 93, Lord Ellenborough, C. J. refused to 
permit the plaintiff in an action for a libel, 
under the plea of the general Issue, to go 
into evidence to disprove the charges con- 
tained in the libel. In a case before Ab- 
bott, L. C. J. (cited 4 B. Sc A. 132), the 
prosecutor was admitted to give evidence 
of the falsity of the charge, under the par- 
ticular circumstances of the case, the sup- 
posed libel containing little more than a 
narrative of certain fects supposed to have 
taken place in one of the West India is- 
lands. In such a case It is competent to 
the defendant, under the general nsue, to 
prove the truth of the facts. 

(*) In Kelly v. Partington 9 4 B. & A. 
709, very slight proof of express malice held 


to be sufficient to go to a jury. The master 
had been remonstrated with after having 
charged the plaintiff, formerly his maid- 
servant, with theft, and stated to him thut 
she might (in consequence of the charge), 
have gone upon the town, to which he 
an » we ml, “ What is that to us 1 *' 

(k) Lee v. Huson, Peake’s C. 100. 11 . 

v. Pearce , Ibid. 75. Mead v. Daubigny , 
Ibid. 125. Wame v. Chad well, 2 Btar- 
kie’s C. 457. Stuart v. Lovell , 2 Stark ie’s 
C. 93; Starkic’a L. L. vol.2, p. 58. But 
where other words than those laid in the 
declaration are given in evidence, their 
truth may be proved by the defendant ; for 
then truth could not be pleaded. Waime 
v. Chadwell , 2 Starkie’s C. 93. 

(l) Russel v. Macquister, 1 Camp. C. 
49. And see Maclcod v. Wakley , 3 C. 
& P. 312. Tate v. Humphrey , 2 Camp. 
73. Lee v. Huson , Peake’s C. 100. 
Chubb v. West ley, 0 C. &c P. 436. And 
previous slander, in respect of which da- 
mages have been recovered, may be given 
in evidence. Dtfnis v. Davies , 7 C. Sc P. 
102. The insertion of the same libel in 
substance, in other newspapers, is evidence 
of malice, although there are counts in the 
declaration to meet such other publica- 
tions ; and a demurrer to some of the pleas 
does not prevent the defendant from prov- 
ing the truth of the libeL Delegal v. 
Highley , 8C.&P. 444. 

(m) Plunkett v. Cobbett , 5 Esp. C. 136. 

(n) Chambers v. R obinson, Str. 001. 

(o) Tate v. Humphreys , 2 Camp. 73, n. 
cor. Graham, B. ; and afterwards by the 
Court. 
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refer to the li|el set out in the declaration ( p ) ; and in such cases the jury 
are not to consider the effect of such evidence in their measure of damages,, 
but merely as a circumstance to prove malice (< 7 ). And as such evidence is 
merely to be used as evidence of the quo animo, it seems that where there is 
no doubt as to the intention, it ought not to be resorted to (r). 

4thly. The general rule js, that no evidence of special damage is admis- 
sible unless it be averred in the declaration ; whether special damage be the 
giRt of the action, or be used as matter of aggravation, the words being in 
themselves actionable (*). *But it has been said, that greater certainty is 
requisite where the special damage is the gist of the action, than where it is 
merely laid by way of aggravation (*). 

Where the damage consists in loss of marriage, the plaintiff cannot, with- 
out specifying the individual with whom the marriage would otherwise 
have been contracted, give evidence of the loss (m). Bo if he allege loss of 
marriage with AT. N. he cannot give in evidence loss of marriage with any 
other person (r). * 

In an action for slander, by which the plaintiff has lost his customers, he 
cannot give in evidence the loss of any whose names are not specified in the 
declaration (y). But where it is alleged as special damage that the plaintiff 
was prevented from selling his estate, and that the bidding was prevented 
by the act of the defendant, the fact may be proved, although the names of 
particular bidders are not specified, for the loss is the preventing of the 
sale (z), and proof that persons would have purchased is evidence of such 
prevention. * 

The persons who are alleged in the declaration to have discontinued their 
dealings with the pluintiff ought to be called to prove the fact (a); and 
their mere declarations of the fact are not receivable in evidence (b). 

Where the plaintiff alleged that he had been employed from time to time 
to preach to a congregation of Dissenters, and that by reason of the words* 
the persons frequenting the chapel had wholly refused to permit him to 
preach there, and had discontinued to give him the gains and profits which 
they otherwise would have given, the Court, after a verdict for the plaintiff, 
on motion in arrest of judgment, hold that the allegation of damage v\ as 
sufficient, for he could not have stated the names of all h!s congregation (r). 


(p) Ily Sir J. Mansfield, (\ J. in Fin- 
nerty v. Tipper, 2 Camp. 72; who olv 
servos, “ you might as well give evidence 
of one highway robbery on the trial of 
another.” 

{q) Ibid. 

(r) See Stuart v. Lovell, 2 Starkie’s C. 
1)3. In stiiotness, however, such evidence, 
if tendered, ought to be admitted in all 
cases where the intention is in the least 
equivocal, anil proof of malice is essential, 
for it is iuqtossible either for the party or 
the Court to pronounce ik priori , whether, 
Independently of the proposed evidence, the 
jury will be satisfied on the point of majice. 
It lias been sajd, that subsequent words of 
the sanu* import with the slander are not 
admissible where the words declared on are 
unambiguous. Pearce v. Ormsby, Mo. 
& H. 455. Summons v. Blake , Mo. & R. 
477. 

R. N. P. 7 ; 1 Will. Saund. 243, 11 . 5. 
It was formerly hi Id, that vvluro s>pecial 


damage was the gist of the action, such 
special damage might be given in evidence, 
although the particular instances were not 
specified ; otherwise, where the words were 
actionable. Str. 060. Where the words are 
actionable per sc, evidence of special da- 
mage is unnecessary. Tripp v. Thomas , 
3B.&C.427. 

(0 Per Cur. in Wethercll v. Clerkson , 
12 Mod. 597 ; 2 Lutw. 1295. See Clarke 
v. Periam , 2 Atk. 33. 

(?/) 1 Sid. 396; 1 Vent. 4. Hunt v. 
Jones, Cro. J. 499 ; 12 Mod. 597. Barnes 
v. Prudlen, 1 RoU. Ah. 58. 

(.r) Lord Rayra. 1007. 

(y) 8 T. R. 130. 

(z) See Smead v. Badlcy, Cro. J. 397 ; 
Sir W. Jones, 196. 

(a) IJJaund. 243, d. 

(b) Ttlk v. Parsons, 2 C. & P. 201 ; 
1 Esp. C. 50. 

{c) Hartley v. Herring , 8 T. R. 130. 
See Starkic on Libit, vol 1, p. 410, 2d ed. 
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In such a case, therefore, it should seem that general evidence of the loss 
of emolument would be admissible. 

A plaintiff tinder an allegation of general injury, may show a general 
diminution of business; but if he seeks specific damages he must give 
specific evidence (rf). 

Where the special damage was alleged to be the loss of the profits of 
several performances at a place of public amusement, it was held that the 
witnesses might be examined generally as to the diminution in the receipts; 
but that they could not be asked whether particular persons had not given 
up tlieir boxes (e). 

The jury are not bound to confine the damages to those sustained between 
the publication and the action ( f ). 

In case for libel on the plaintiff in the way ol ins trade, imputing insol- 
vency, and in other counts alleging special damage by the stopping of the 
partnership in which the plaintiff was engaged ; held, that the plaintiff was 
Entitled to maintain the action alone, as the words were not necessarily 
injurious to the firm, in which case only a joint actioh could be main- 
tained (<7). 

The plaintiff must also prove that the damage was the consequence of the 
defendant's act (A). 

The connection between the wrong done by the defendant, and the loss to 
the plaintiff, is matter of evidence. It is nevertheless a rule of law that 
the damage must be the natural and immediate consequence of the wrongful 
act. 'rtie defendant asserted that the plaintiff had cut his master's cordage, 
upon which the master had discharged the plaintiff 1 from his service, although 
ho was under an engagement to employ him for a term ; but the Court held 
that the discharge was not a ground of action, since it was not the natural 
consequence of the words sjioken (i). The damage must be attributable 
wholly to the words (A). 

Where the reason which a party assigned for not employing the plaintiff 
was founded partly on the defendant's words, and partly on the circumstance 
that he had been previously discharged by another master; it was held that 
no action was maintainable (Z). 

Where the defendant libelled a performer at a place of public entertain- 
ment, in consequence of which she refused to sing, and the plaintiff alleged, 
as special damage, that his oratorios had in consequence been more thinly 


Proof of 

special 

damage. 


That the 
damage 
followed 
from the 
act. 


(d) Dclegal v. Highley , 8 C. & P. 444. 
(r) Ashley v. Harrison, 1 Esp. C. 48. 
(/) 0 liuig. N. C. ; i) C. & I\ 320. 

(g) Harrison v. Bevington , 8 C. & P. 
7 13. 

(A) But words are not actionable, al- 
though special damage may have ensued, 
unless the words be disparaging. Kelly v. 
Partington , 5 B. fit A. 645 ; 3 N. & M. 
116. 

(i) V tears v. Wilcocks, 8 East, 1. And 
see Morris v. Langdale , 2 B. fit P. 284, 
where it was doubted, whether the occa- 
sioning a third person to break his contract 
with the plaintiff was a sufficient special 
damage, since the plaintiff might obtain a 
satisfaction by action for the breach of con- 
tract ; but qu. whether in actions for words, 
by means of which the plaintiff has lost a 
marriage, it would be a bar to the action to 


show that a promise of marriage had been 
made ; and <///. whether it be not a sufficient 
damage that the plaintiff, by the defendant’s 
wrongful act, has hod u benefit in possession 
wrested from him, and converted into a bare 
right to lx? enforced by action. 

(k) The declaration alleged, that by rea- 
son of the defendant’s false and slanderous 
words, cne J. B. refused to trust the plain- 
tiff; and the evidence was, that the words were 
spoken to one JE. B ,, who of his own accord 
repeated the words to J . B. without any 
authority from the defendant; held that a 
nonsuit was proper. Ward v. Weeks 7 
Bing. 211. And see McPherson v. 2>a- 
niels, 10 B. fit C. 263, overruling the 4th 
resolution in Lord Northampton's Case * 
12 Co. 134. 

(l) 8 East, 1. 
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attended, it was held by the Judge at the trial that the injury was too 
remote (m), and that it did not appear but that the refusal to perform arose 
from caprice or indolence. 

The plaintiff haying once recovered damages, cannot afterwards recover 
any ulterior compensation for any loss resulting from the same words (n). 

By the rules H. T. 4 W. 4, in actions on the case, "not guilty” shall 
operate only as a denial of the breach of duty or wrongful act charged, and 
not of facts in the inducement. In an action of slander of a plaintiff in 
his office, profession, or tr||de, the plea of not guilty will operate to the 
same extent precisely as at present in depial of speaking the words, of 
speaking them maliciously and in the sense imputed, and with reference to 
the plaintiff's office, profession, on trade ; but it will not operate as a denial 
of the fact of the plaintiff’s holding the office, or being of the profession or 
trade alleged. All matters in confession or avoidance, shall be pleaded as in 
assumpsit . 

fithly. The defendant may, under the general issue, give in evidence an^ 
matter which tends to disprove either the speaking of the words, or thn 
publication of the libel ; or to bar the action or rebut the evidence of malice (o), 
or of special damage. He may prove under this issue, in bar of the action, 
that the publication was made by the defendant as a member of Parliament, 
in the course of his duty as such (/>), or as a Judge (q), juror, witness (r), or 
party, in the course of a judicial proceeding (a), whether civil or criminal (t), 
even although the Court wanted jurisdiction (m), and, as it seems also, where 
the process was improper (x ) ; or upon an application made in the usual 
course to a magistrate or peace officer (y); or in the course of offering a 
petition to the King (z), or Parliament (a), or to a committee of the House 
of Commons appointed by the Commons to hear and examine grievances (i) ; 
or Secretary at War(c), or other person or authority supposed to have the 


(m) Lord Kenyon, Ashley v. Harrison , 
1 Esp. C. 48. 

n) B. N. P. 7. 

o) The defendant may, in. general, show 
under the general issue that the communica- 
tion was privileged by the occasion. Lillie 
v. Price, 6 A. Sc B, 646. Stockdale v. H<tn~ 
sard, 7 C. Sc P. 791. Pattison v. Jones, 
8B.&C. 678. Blake v. Pijford, 1 Mo. 
Sc R. 168. Fairman v. Ives, 5 B, &. A. 
644. 

(p) See 4 Hen. 8, c. 8, and the de- 
claration of the Bill of Rights, 1 Will. & 
Mary, stat. 2, c. 2; 1 Bl. C. 164. But the 
privilege does not extend to a publication 
out of Parliament. B. v. Ld. Abingdon, 
1 Esp. C. 226. I?, v. Creevey, 1 M. & S. 
279. 

(q) Jehyll v. Sir John Moore, 2 N. R. 
941. if. v. Skinner, Lofft, 65. 

(r) 2 Ins. 228 ; 2 Roll. R. 198; Pal. 
144; 1 Vin. Ab. 987; Cm. Elis. 290. 
Brodies Case, Palm. 144. Harding v. 
Butman , 1 Brownl. 2. 

(«) Astley v. Young , 2 Burr. 807 ; Cro. 
Jac. 492. The rule extends to the case of 
scandalum magnatum. See Beauchamp 
v. Sir if. Croft, Dyer, 285. And see in 
Starkie on Libel and Slander ; and Weston 
v. Dobniet, Cro, J, 432. Bam v. Lamley, 
Hutt, 118. 


(0 3 Bl. Com. 126; 10 Mod. 210. 219, 
220; Str. 691. The remedy Is by an ac- 
tion on the case for a malicious prosecution, 
or perhaps by indictment, where the juris- 
diction of the Court has been abused by 
a malicious prosecution. Haw. P. C. c. 79, 
s. 8 ; 1 Will. Saund. 192. 

(u) Buckley v. Wood, 4 Co. 14. 

(a?) 1 Yin. Ab. 889; 2 Lutw. 1571; 
contra, Buckley v. Wood, 4 Co; 14* 

(y) Bam y, Lamley, Hutt. 118. See also 
Barbaud v. Hbokham, 6 Esp. C. 100; John- 
son v. Evans, 8 Esp. C. 82. 

(z) Hare v. Meller, 9 Lev. 169 ; see 
also 4 Rep. 14. 

(а) See the resolution of the House of 
Commons in Kemp v. Gee, 9 Feb, 8 Will. 
9, in which it was declared, that all peti- 
tions to the House of Commons were lawful, 
or at least punishable by themselves only. 

(б) Lake v. King, 1 Saund. 181 ; Lev. 
241 ; 1 Mod. 58 ; Sid. 414. 

(c) The defendant wrote a letter to the 
Secretary at War, with intent to prevail 
upon him to grant his authority to compel 
the plaintiif*AiL officer In the army, to pay 
the defendant A debt due to him, and not 
fer the purpose of slander; and although 
the letter containedexpreasions derogatory 
of the plaintiff** character, yet it was held 
that the defendant might go into evidence, 
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means of granting redress for any real or supposed grievance (rf) , But the 
defence would fail if it appeared that the mode or extent of the publication 
was not warranted by the usual course of proceeding in such cases. 

In the case of Lake v. King, the main question was not whether the exhi- 
biting the petition to Parliament was lawful, or not, but whether the 
defendant was warranted in printing his petition, and delivering copies to 
members of a committee of the House of Commons ; and it was decided 
for the defendant, on the ground that such a publication was according to 
the order and course of proceeding in Parliament (e). It follows, that had 
he practised a mode of publication unwarranted by the usual course of pro- 
ceeding, or by the necessity of the case, this defence would not have availed 
him (/). . * 

So it is a bar to the action that the words suggesting particular facts, 
though false, were spoken by the defendant in the course of his duty as an 
advocate, provided they were pertinent to the subject , and were suggested by 
the client (g). And it will, it seems, be presumed till the contrary appear, 
tjh&t the fact was suggested in the brief (A). And no comment by the advo- 
cate upon the facts proved in evidence, or epithets used in commenting 
upon those facts, if the observations relate to the cause, will be action- 
able (£). 

Where the alleged libel consists in a faithful report of a judicial pro- 
ceeding, and the occasion, in point of law, amounts to a justification, doubt 
hu9 been entertained whether it would be evidence under the general 
issue (A). But it is by no means a general rule, that even a correct report 
of parliamentary (/) or judicial proceedings ( m ) will furnish a legal defence 
to an action or indictment. 

An ex parte statement of a criminal proceeding before a magistrate (n) 


under the plea of the general issue, to prove 
the truth of the facts which he had stated, 
in order to show that he had acted bon/t 
fide . Fair man v. Ires, 5 B. & A. 642 ; 
and see /?. v. Baillie , Bac. Ab. tit. Libel, 
A. 2. 

(/J) As to the postmaster* general, Wood- 
ward v. Lander , 6 C. Sc P. 648 ; and sec 
Blake v. lHlfold, 1 M. & R. 198; and 
sec Flint v. J Pike, 4 B. & C. 484 ; 1 B. Sc 
A. 246, n. 

(c) 1 Lev. 241 ; 1 Mod. 68 ; Sid. 414 ; 
of which, it was said, the Court would take 
notice. 

(f) Ibid. ; and see Broume v. Croome, 
2 Startle’s C. 297. 

(g) Brook v. Sir Henry Montague, Cro. 
J. 90. Hodgson v. Scarlett , 1 B. Sc A. 282. 

(h) Wood ▼. Gunston , Styles, 462. 

(i) Hodgson v. Scarlett , 1 B. & A. 232. 
As to .mere words of opinion, see Com. Dig. 
Action on the Case for Defamation, p. 13 . 

(A) Currie v. Walter , I B. & P. 626, 
where such evidence was admitted under 
the general issud; but after a verdict for 
the defendant, it *vgs objected, on motion, 
that such evidence' had been improperly 
received under that toeue; but the case 
stood* over, and no judgment- was ever 
given. In the subsequent cases of Astley 
v. Yongk , 2 Burr. 807, and Styles v. Notes, 


7 East, 403, the defence was pleaded spe- 
cially. So also in Lewis v. Clement, 3 B. 
Sc A. 702. See also Lewis v. Walter , 4 B. 
Sc A. 613. R. v. Wright , 8 . T. U. 298. R. v. 
Fisher, 2 Camp. 663. Styles v. Notes , 
7 Bast, 604. Roberts v. Brown, 10 Bing. 
623. It should seem that the defence, 
where available, is admissible under the 
general issue, as either excluding altogether 
the right to maintain the action, or as 
negativing malice by showing a privileged 
occasion. 

(J) R . v. Creevey , 1 M. Sc S.*273. 

(m) See the observations of Ld. Eilen- 
borough, C. J. and Grose, J. in Styles v. 
Notes , 7 East, 493 ; and R. v. Creevey, 1 
M. Sc S. 273. See R. v. Loficld, 2 Barnard, 
K. B. 128 ; and qu. whether the defendant 
can justify the publication of a judicial 
proceeding, which is defamatory, of one 
who is not a party to the 'suit, nor present 
at the inquiry. Lewis v. Clement, 3 1 ). A 
A. 702. 

(n) J?. v. Lee, 6 Esp. C. 123. R. v. 
Fisher, 2 Camp. 663. Where a newspaper 
professed to give a statement of proceed- 
ings before a magistrate, it was held that 
the insertion of libellous remarks purport- 
ing ttfhave been made by persons present, 
could not be justified. Delegal v. Hmhley, 
8 C.& P.444. 
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1 • % 

or coroner (o) cannot be justified, for such publications tend to deprive the 
accused of the benefit of a fair and impartial tjfial. So the publication of 
such an account will not be justifiable, if it contain matter of a scandalous, 
blasphemous, or indecent nature (p). 

In general, in all cases where the real intention of the defendant is the 
test of civil liability, that is, as it seems, in all cases where the defendant 
made the communication upon a fair and honest occasion, with a view to 
benefit himself or others, but where the circumstances are not such as to 
furnish an absolute bar, independently of the question of malice, the defence 
not only may, but must, t>e given in evidence under the general issue ; to 
plead the defence specially, would be t6 remove the question of actual 
U|&lice from the consideration of the jury. 

The defendant may therefore prove under the general issue, that the words 
were spoken or written for the purpose of admonition or advice, or in giving 
the character of a servant (//), in order to bring an offender to justice (r), 
or by way of criticism on a literary work (*). 

The defendant may also prove, by way of defence, under the general 
issue, that the publication was procured by the contrivance of the plaintiff, 
for the purposes of the action (t), for the latter cannot complain of that as 
an injury which he has willingly occasioned. The truth of the publication 
is not admissible in evidence under the general issue in bar of the action, 
even to disprove malice (u) ; proof that the plaintiff' lias been in the habit 
of libelling the defendant is no bar to the action, but is, it has been said, 
evidence in mitigation of damages (x). It seems, however, that the defen- 
dant cannot, even in mitigation, prove that the plaintiff has published libels 
upon him, unless they constituted the provocation for publishing the prin- 
cipal libel (y). General evidence that the plaintiff has been in the habit of 
libelling the defendant is, it seems, also inadmissible (z). 

The defendant may also prove accord and satisfaction under this issue. 
The plaintiff had agreed to waive liis right of action, in consideration that 


(o) JR. v. Fleet, 1 B. 4c A. 870. Orbefore 
a royal commissioner, Charlton v. Walton , 
0C.4cP.88ii. 

( p) R. v. Maiy Carlile , 8 B. & A. 107. 

(tj) Edmonson v. Stevenson , B. N. 1\ 8. 
Wvatherstone v. Hawkins , 1T.U.1 10. 
Rogers v. Clifton , 8 B. & P. 587. King v. 
Waring and Ifx. 5 Ksp. O. 18. Childs 
v. A k ffleek, 1) B.‘& C. 408. Ld. Alvauley, in 
Rogers v. Clifton , 8 B. & P. 502, says, « I 
do not mean to intimate that if a servant 
were strongly suspected of having com- 
mitted a felony while in his master’s ser- 
vice, he is not at liberty to warn others 
from taking him into their sendee ; for it 
is the duty of every person to guard the 
public against admitting such servants into 
their houses.” And see the observations of 
Bayley, J. In Pattison v. Jones, 8 B. 4c C. 
578. 

(r) Johnson V. Evans, 8 Esp. C. 32. 

(s) Carr v. Hood, 1 Camp. C. 354. TV i- 
hart v. Tipper , 1 Camp. C. 350. J>unne 
\ . A ndtrson , 3 Bing. 88. Soane v. Knight, 
1 M & M. 04. Thompson v. Shackdl, lb. 
1*7. 

( f ) King v. Waring and Ux. & Esp. C. 


1 3. See Went herst one v. Hawkins, 1 T. R. 
110, where the letter was written on the 
application of the plaintiff’s brother-iu- 
law, and the writ was sued out the day 
after the letter was written, and the Court 
held that the action was not maintainable, 
the plaintiff having been entrapped into 
writing it. See also Smith v. Wood, 3 
Camp. 328, where the defendant showed to 
the witness, at the request of the latter, a 
caricature of the plaintiff, and it was held 
that this was not sufficient to support the 
action ; tarn qu. for it does not appear that 
the witness had been sent by the plaintiff. 

(u) Underwood V. Parkvs, Str. 1200. 

W Finnerty v. Tipper , 2 Camp. 70. 
See Pasquin's Case , Ibid, and Tabart v. 
Tipper, 1 Qunp. 350. 

( y ) May v. J Urmrn, 9 B. & C. 113. 
Watts v. Fraser, 7. A. 4c E. 223; having 
come to his knowledge before the libel la 
question. /?>. 

(z) Finnerty v. Tipper , 2 Camp. 70. 
Wakley r. Johnson, 1 Ry. 4c M. 422. Tar- 
pley v. Blakey, 2 Bing. N . C. 473, But 
see May v. Brown, 3 B. & C. 113. 
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defendant would destroy certain documents, which the defendant accord* Proof tn 
ingly did, and evidence of this was held to be admissible as an accord and defence, 
satisfaction under the general issue («). 

Although, in the ordinary action for slander, the defendant cannot, under 
the general issue, give evidence of the truth of the defamatory charge (ft), it 
is otherwise in special actions, where malice and the want of probable cause 
are of the essence of the action. For there to adduce such evidence is but 
to rebut that which is essential to the maintenance of the action. Thus in 
an action for slander of title, where the slander consists in alleging that the 
plaintiff had encroached on his landlord's land, the defendant may prove 
that encroachments have in fact been niade(c). 

The defendant may under the general issue prove in mitigation of damages, j n mltigo- 
tliat the plaintiff* a? the time of the publication laboured under a general tlon. 
suspicion of having been guilty of the charge imputed by the words (d). 

For it is material to know what character the plaintiff possessed, in order to 
ascertain the injury which has been sustained (c). 

(a) Lane v. Applegate, 1 Starkie’s C.97. 1 M. & S. 284. Note, that in these cases 

(ft) In the cane of Stochley v. Clement, then* were general allegations of the plain- 

4 Bing. 102, where the alleged libel was tiffs previous good character, am! of the 

contained in a public advertisement, relat- loss of diameter sustained by reason of 

ing to a forged bill of exchange, the defend- the words ; ami the words were actionable 

ant was allowed to go into evidence of the per se. 

facts stated under the general issue ; but in (#») Supra , note (d) ; and William* v. 
that ease the Court held that it was no Callender , Holt’s (\ 307; Rodriguez v. 

libel on the plaintiff. In an action for a Tadmire , 2 lv*p. C. 720 ; where, on ail 

libel against an officer of a court of justice, action for a malicious prosecution, Lord 
imputing negligence, the defendant cannot Kenyon allowed the* defendant’s counsel to 

under the general issue prove negligence, ask whether the plaintiff was not a limn of 

in order to negative the general allegation general had character. Ami see the oh* 

of performance of duty. Dunce y. Hobson, senation of Wood, B. in Xeirww v, Carr , 

1 M. & M. 296. But ia an action for a 2 Stnrkic’s (\ 70. And see /sV lershatr v. 

libel on the plaintiff in the way of his Robinson % Lam*. Sp. Ass. 1K*24, Starkie’s 

trade as a manufacturer of hitters, which L. Libel, 00, 2d edition ; which was mi 

trade it was averred he earrried on in an fiction for words imputing adultery to the 

honest and lawful manner, it was held plaintiff, a widow, llolroyd, J. held that it. 

that, under the general issue the defend- would he competent to the defendant to go 

nut might give in evidence that the plain- into general e\ idence to impeach the plain- 
tiff, under the pretence of manufacturing tiff’s general character for chastity. Bee 

hitters, made and sold a composition of also Earner v. Merle, cited in The Earl 

a \ery different description, not by way of Ldcester v. Walter, 2 Chimp. <\ 261. 

of justification of the libel, but as to the * v. Moor, 1 M. & 8. 284. It is not, 

truth of the plaintiffs allegation as to Ids however, competent to the defendant, iu 

trade. Manning v. Clements, 7 Bing. such eases, to do more than give general 

302, and A M. & P. 211. evidence of had character; he cannot in- 

(e) Watson v. Reynolds, 1 M. & M. 1 ; quire as to particular facts. Waithman 

and see Ilargreare v. Le lireton, 4 Burr. v. Weaver, 1 D. h It. 10. Rodriguez v. 

2422. Smith v. Spooner, 3 Taunt. 246. Tadmire, 2 Esp. C. 720. But in the ease 

Ritt v. Donovan, I M. &S. 639. Starkie’s of Jones v. Site nut, 11 Price, 233, which 

L. L. vol. 2, p. 103, 2d edit. In the case was nn action fora libel on the conduct of 

of Pattison v. Jones, 8 B. & C. 678, which the plaintiff as an attorney, where the de- 

wa9 an action by a servant against a master, fendunt pleaded the general issue, and seve- 

for defamation, in professing to give a cha- ral pleas of justification, which alleged in 

racter, Ix»rd Tentcnlen, C. J. received evl- general terms that the plaintiff’ had con- 

dencc on the part of the defendant to show ducted himself in a disreputable and un- 

the truth of the statement contained in the professional manner; it was held that a 

alleged libel, of drunkenness, &c. ; but is witness could not be asked whether the 

said to lia>e expressed doubts whether such plaintiff was of general bad character and 

evidence was admissible under the general repute in his profession. It is said to have 

issue, and left the matter to the jury, on been held by Charabre, J. ( Snowden v. 

the question whether the communication Smith, Devon Lent Assises, 1811) that 

had been made bona fide. where a justification was pleaded, such 

(d) Earl of Leicester v. Walter, 2 Camp. general evidence was not admissible. But 

261, cor. Mansfield, C. J. v. Moor, the ground of distinction is not very clear ; 

vol. ix. * T T 
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It ha* been said that any evidence short of such as would be a complete 
defence to the action, had a justification been pleaded, is admissible, in 
mitigation of damages (f) ; and accordingly in an action for a libel, charg- 
ing the plaintiff* with being concerned with one Knowles in procuring money 
from the friends of a capital convict, under the pretence of being able to 
procure a pardon, through the medium of the Duke of Portland, evidence 
was admitted, under the plea of the general issue, of an admission by the 
plaintiff that he had received money for conveying a letter to the Duke. 
To admit such evidence would however be a violation of the rule established 
in Underwood v. Parkes (g)> where it waa agreed by all the Judges that evi- 
dence of the truth could not be admitted, either in bar of the action, or in 
mitigation of damages, unless it were pleaded. For if facts tending to prove 
the truth of the charge were to be admitted in mitigaiion of punishment, 
how would it be possible to draw the line, and stop short of actual con- 
viction (A) ? 

General evidence of bad character seems to be admissible, although the 
defendant has justified that the imputation is true ; for if the justification 
should fail, the question as to the quantum of damages would still remain ( i ). 

Where the defendant has in his libel referred to the source from which he 
derived the information, he may, although he has not justified, prove, under 
the general issue, in mitigation of damages, that he did in fact so receive 
the information (A). As where the libel refers to a newspaper as the medium 
of communication (/). 

In a late case the defendant was allowed to inquire w hether the witness 
had not read the substance of the alleged libel in a public newspaper (wi). 

The defendant is entitled to have the whole of the publication read from 
which the alleged libel is extracted (/*). 


and in the case of Mawby v. Barber , Lin- 
coln Bummer Assizes, 18*26, Lord Tenter- 
den, C. J. admitted such evidence, as being 
the safer course, although u justification 
was pleaded. Vide supra , note (e). Such 
evidence was also received by Lord Den- 
man, C. J. after consulting Parke, B. in 
the case of Moore v. Oastler , Yprk Sp. Ass. 
1830, where the defendant was allowed to 
give such general evidence, but not to go 
into particulars; and by Colt man, J. in the 
case of Hardy v. Alexander , Liv. Suinm. 
Ass. 1837. See Roscoe on Ev. 398. 

(/) Knobell v. Fuller , sittings after 
Trln. T. 1707, per Eyre, C. J,; and the 
case of Curry v. Walter was referred to, 
In which it was said that his lordship had 
received similar evidence; but it seems that 
in that case the evidence was received in 
bar of the action, and to show that the de- 
fendant had merely published a report of 
proceedings In a court of justice. 

(0) Str. 1200; and see MuUett v. J/uZ- 
ton, 4 Ksp. C. 248. 

(ft) See Starkie*® L. L. Vol. 2, p. 88, 2d 
ed. ; ami see Mills v. Spencer, Holt's C. 
334, where Gibbs, C. J. observed, that “ge- 
neral reports have been admitted in mitiga- 
tion of damages, but not the specific facts/ 1 
Ami it lias since been held that a defendant is 
not at Ulterty to give evidence in mitigation 
of dumugisof any fact which would be evi- 


dence to prove a justification of any part 
of the libel; he ought to lmve justified as to 
that part. Vessey v. Pike, 3 C. & P. 312. 
(i) Sapra , tit. Character. 

(ft) Mullett v. Halt on, 4 Esp. C. 248. 
(/) Ibid. ; and see J?. v. Burdett , 4 B. 
& A. 717. Where a libel in a newspaper 
purported to be a correct account of wlmt 
took place on a coroner's inquest, a state- 
ment of what took place there was held to 
be admissible in mitigation of damages. 
Fast v. Chapman , 1 M. Sc M. 46; 2 C.& 
P. 607. Charlton v. Watson , 6 C. & P. 
38*5. Where the defendant had published 
an imperfect account of a trial, which was 
libellous, he was allowed in mitigation 
under the general issue to show that he 
had cGpied the stutement from another 
newspaper. Saunders v. Mills , 6 Bing. 
213. But in Creet'ry v. Carr , 7 C. & P. 
61, it was ruled that the defendant could 
not in mitigation of damages show that the 
libel had appeared in another newspaper, 
and that the plaintiff had recovered in un 
action against the proprietors ; but lie was 
allowed to show that it was copied with 
the omission of passages reflecting on the 
plaintiff. 

(m) Wyatt v. Gore , 1 Holt’s C. 303; 
and supra, 641. 

(») Cooke v. Hughes , R. fc M. 112. 
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As the truth, when offered as a defence in bar of an action for slander or Proof in 
libel, must be specially pleaded (o), the evidence of course must be governed j |J *tiflcar 
by the specific allegations upon the record* There seems to be little, if any, t * 0lu 
difference between the evidence in proof of a specific charge thus involved 
in a civil proceeding, and the evidence which is essential to support an 
indictment for a similar charge (p). It may happen, indeed, that greater 
precision may be necessary in the former case tjjaau in the latter, and that 
a variance as to sums or magnitudes, which would not be fatal upon an 
indictment, would be so upon issue taken on a justification in slander; for 
there the defendant may, by the specific nature of the charge which he has 
made, with which his plea must correspond, be bound to prove it with equal 
precision. If the defendant fail in proving all the matters of exaggeration 
stated in the libel and alleged in the justification to be true, the plaintiff will 
be entitled to a verdict on the plea of justification (q), although the plea 
may merely allege that the matters alleged in the libel are true in substance 
and effect ( r ) ; but it is otherwise where the part not proved forms no ingre- 
dient in the libellous charge («). If the justification does not cover the 
slander to ttfe full extent, the plaintiff will be entitled to damages for the 
excess not justified (t). 

An acquittal of the plaintiff on an indictment charging him with the 
same offence as is specified in the plea of justification, does not preclude the 
defendant from proving the truth of the charge (u) ; aud, in strictness, is 
not evidence at all (x). The general good character of the plaintiff is 
evidence to rebut the presumption of guilt (y). 

Where the defendant justifies, alleging that he heard the words from 
another, and mentioned the author when he published them, the proof de- 
pends upon the form of the issue taken (r). Upon issue taken on the 

(o) Smith v. Richardson t, Willes, 20; proved; but the jury gave 40*. damages 

1 Saund. 180 (n). Underwood v. Parker , for the excess not justified, and the Court 

2 Str. 1200. This rule does not, it seems, sustained the verdict. Cooban v. Holt , 

extend to an action on the case for slan- Lancaster fipr. Ass. 1825, and afterwards 

der of title. Watson v. Reynolds , 1. M. cor. Bayley and Holroyd, Justices. Where 

& M. 1. Nor does the rule operate to the the statement in a newspaper, professing to 

exclusion of such evidence as is other- give a report on an election petition, went 

wise properly admissible under the general on to comment on a party, bail for one of 

issue. Manning v. Clement , 7 Bing. 362. the petitioners, stating, “ he is hired for 

Rogers v. Clifton,, The rule does not apply the occasion, ** and the plea justified only 

to a special action on the case for conse- the former jiart of the libel ; held, that if 

quential damage, as where the action is the part left uncovered would by itself have 

brought for slander of title. In such a case formed a substantive ground of action, the 

the truth is evidence under the general plaintiff would be liable in damages; aliter, 

issue. Watson v. Reynolds , 1M.&M.1; if the comment were only a necessary in- 

and see Hargreavc v. Le Breton, 4 Burr. fereacc from the facts stated. Cooper v. 

2422. Smith v. Spooner , 3 Taunt. 246; Lawson, 1 P. & D. 15. Where the plain- 

supra , 641, note (c). tiffs ship being advertised for passengers, 

( p ) Cook v. Field, 8 Esp. C. 133. A See,, the defendant published that she was 

plea that the plaintiff had been guilty of bi- unseaworthy, and had been bought by Jews 

gamy requires as strong proof as on an to take out convicts ; held, that a plea to 

indictment for that offence ; a plea, justify- the whole declaration, that the ship was 

ing a charge of polygamy, held sustained by unseaworthy, was insufficient, as the latter 

proof of actual marriage in two instances, allegation in tlqp libel was calculated to 

and of cohabitation and reputation as to a deter passengers from applying. Ingram 

third. Willmett v. Harmer , 8 C. & P. 695. v. Lawson, 5 Bing. N. C. 66 ; 7 Dowl. 

(q) Weaver v Lloyd, 2 B. &C. 678. P. C. 125 ; 6 Sc. 775. 

(r) Ibid. (w) Ragland v. Rourhe, 3 Esp. C. 80. 

(*) Edwards v. Bell, 1 Bing. 403. < x ) Supra, Vol. I. and Index, tit. Junct- 

or) The words were, "be has robbed me ment. 

to a serious amount justification as to (y) Vide supra, tit. Character. 

the words “ he has robbed me/’ which was (z) This defence cannot, it is said, be set 

T T 2 
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general replication de injurid md proprid , the onus of proving the facts, that 
lie heard the very words spoken by the third person, as alleged in the plea, 
and that, on repeating them, he gave up his author, lies on the defendant, 
for the object of the plea is to show that the defendant has afforded to the 
plaintiff a certain cause of action against another (a); it would not be suf- 
ficient under this issue to prove that the third person spoke words to the 
same effect with those laulj^b). 

A plaintiff cannot upon the trial object to the insufficiency of a plea of 
justification in point of law (c). 

II. Upon an indictment for publishing a Jibe], the prosecutor must prove, 
1st, The fact of publication . 2dly, The introductory averments and the 
innuendos (d). 3dly, The malice of the defendant. 

1st. The evidence of publication lias already been adverted to. In the 
case of an indictment, a publication to the prosecutor himself is, as has 
been seen, sufficient to constitute the offence, on the ground of its tendency 
to produce a breach of the peace, although a publication to the plaintiff 
alone would not support an action, since without some further publication 
no detriment can liuve resulted to the plaintiff (e). The defendant may be 
found guilty of the publishing, and acquitted of the composing or printing 
of a libel, whore both are conjunctively alleged {/). 

3<lly. Many of the observations which have been already made (g) apply 
to the proof of malice. Malice is essential to the offence (h); and of the 
existence of malice, where express malice is essential, the jury are to judge. 
The defendant's malice consists in his intention to effect the particular mis- 
chief; and, as in nil other cases, what he intends must be inferred from 
wlmt be does. If nothing appear from which the intention is to be col- 
lected, except the publication of the libel itself, unexplained by any context 
of circumstances, if the very terms of the document itself tend to scan- 
dalize, degrade, and injure the individual, or to excite to acts of outrage 
and sedition, the. intention on the part of the defendant to effect those objects 
must necessarily © inferred, without the aid of any extrinsic proof (i). 


up umlor the plea of the general issue. 
Mifh » v. Spencer, Holt’s C. 534. ; hut see 
Sturkie’s L. L. vol. 1, p. 458, 2d. ed. 

(/#) 8ec Ld, Northampton's Case, 12 
ttep. Crate ford v. Middleton , 1 Lev. 82. 
Maitland v» Hofdncy, 2 East, 425. Wool - 
noth v. Men dotes, 5 East, 403. 

(b) 2 East, 425. See also AT Gregor v. 
Th trades, 3 B. & C. 24. Lewis v. Wal- 
ter, 4 B. Sc A. 005. And it seems also, 
that this defence would not lie available 
unless the defendant himself believed the 
words to be true, and spoke them on a jus- 
tifiable occasion. M'Pherson v. llaniells, 
10 B. & C. 263. 

(r) Edmonds v. Walter, 3 8tarkic’s 
C. 7. 

(rf) Vide supra, 628. 

(<?) Supra, 617. 

(/) H. v. Hunt another, 2 Camp. 
583. /?. v, Hart, 10 East, 04. ft. v. 

Williams, 2 Camp. 640, cor. Lawrence, J. 
As where the record varies from the printed 
libel, but agrees with the manuscript deli- 
vered by tbc defendant to the printer. 


Ibid.; and R. v. Bnrdett , 4B.&A.717; 
and see tit. Varianck. 

(p) Supra , 020. Si e tie* observations 
of Grose, J., R. v. Orrery, 1 M. 5c S. 
280. Subsequent publications, if connected 
with the subject, are evidence to show quo 
animoy&c. l*er Lord Ellenhorough. Stu- 
art v. Lovell, 2 Starkie’s C. 93. ; It. v. 
Erans, cor. Bavley, J. Lancaster. 

(A) It. v. Hart , 1 Bl. R. 380. It. v. 
Paine , 5 Mm!. 167. 

(i) Vide supra, tit. Intention* and 
Liuki., 020; and 11. v. O every, supra , 
802 ; and 1 M. & S. 273. R. v. Burdvtt , 
4 B. & A. 95. In case of libels, where the 
publication is proved, the law will infer 
malice. Per Lord Ellenborough, in R . v. 
Phillips, 0 East, 470. But as malice is a 
material averment on the record, which can- 
not be established but by the aid of a jury, 
and malice in law cannot be inferred from 
a legal act, the verdict, so far as malice is 
concerned, must, in such a case, depend on 
the question whether the matter published 
be or be not a libel, which is of course mere 
matter of law. 
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The defendant may in his turn rebut the inference of malice by evidence ; 
he may show that he delivered the libel as the innocent agent of another, 
being himself ignorant of its contents ; or that it was published by an agent 
without his knowledge or authority (A) ; or that be delivered it by mis- 
take (/); or give in evidence any circumstances which show that what lie 
did was done in the fair and honest discharge of any duty to society, or 
even that he acted bond fide in the prosecution of any claim, where he sup- 
posed himself entitled to a remedy, or to possess an interest (w). Where 
the alleged libel is contained in a newspaper, the defendant has a right to 
have other parts of the same paper, connected with the subject-matter, read 
in evidence, although they are contained in a different part of the paper (n). 
The defendant may also give in evidence any matter in defence which nega- 
tives any of the material allegations contained in the indictment. It is no 
defence to show that the same libel had already been published by an- 
other (o); neither is the defendant permitted to give the truth of the libel 
in evidence (p ), but he may disprove the fact of publication, or negative the 
material facts averred, or the truth of the innuendos; as by evidence which 
show's that fhe matter published did not relate to the party or subject-matter 
alleged in the iudietment (q). 

In a late instance a defendant was allowed to prove that he had stopped 
the sale of a libellous publication, with a view to mitigation of punishment 
in case of conviction, and to avoid the expense of bringing the fact before 
the Court by affidavit (r). 

By the stat. 32 Geo. a, c. 60, it is declared and enacted, that, upon a pro- 
secution for libel, the jury may give a general verdict of guilty or not guilty 
upon the whole matter put ill issue; and by the second section it is provided 
that the Court or Judge shall, according to their or his discretioi^give their 
or his opinion to the jury on the matter in issue, ns hi other criminal eases. 
The effect of this statute seems to be simply that of plucing the triul for a 
libel upon the same footing with trials for any other offence, by removing 
an anomaly which before existed. The statute does not require that the 
Court shall advance any opinion upon the case, except such as is given at 
the discretion of the Court in parallel cases (s). The offence consists of 


(It) R . v. Almon, 5 Burr. 2086; Star- 
kie’s L. L. vol. 2, p. 20, 2d. ed. As to the 
prim A facie liability of the proprietor of a 
newspaper, see R. v. Qutch , 1 M. & M. 
483. 

(0 Per Cur. R, v. Paine , 5 Mod. 16*3. 

(m) 4 Dl. Comm. 151 ; 5 Hep. 125; 
Starkie’s L. L. vol. 1, p. 292, and the cases 
there cited. 

(») It. v. Lambert Perry , 2 Camp. 
698. Hee It v. Evans, 3 Starkie’s C. 35, 
Appendix. 

(o) it. v. Holt, 5 T. a 436. 

(p) 4 Comm. 151. 6 Rep. 125. And 
see the cases cited Starkie’s L. L. vol. 1, 
p. 229, 2d ed. 

(q) R. v. Home y 2 Cowp. 672. 676. 

(r) R. v. Honey cor. Ld. Ellenbo rough, 
Guildhall sittings after Hil. T. 1817; but 
semble, this is entirely ex gratia. Vide 
supra, 642. 

(*) See Parmiter v. Coupland , 6 M. & 
W. 105 ; where the practice is stated to 
be for the Court to give a legal definition 


of the offence of libel, and then to leave it 
to the jury to say whether the facts neces- 
sary to constitute that offence are proved 
to their satisfaction ; and that the rule is 
the same both in civil and criminal cases ; 
and that the Court is not bound to give an 
opinion as to the nature of the publication 
as a matter of law. Hence it may bo in- 
ferred, that the Libel Act does not, in this 
respect, distinguish a criminal from a civil 
proceeding. Where the publication and In- 
nuendos are proved or admitted, there is, in 
reality, no fact for the jury to try, and, if 
the process of allying the tern»9 of a dry 
legal definition to the terms of the alleged 
libel be left to them, some danger of mistake 
is incurred, fcfuch application is usually 
matter of law within the province of the 
Court to decide upon, the making of which, 
without more special direction, the jury 
may easily make a mistake. If they mistake 
in finding that to be a libel which Is not a 
libel, the defendant being improperly con* 
victed (malice in law having been itnpor- 
T T 3 
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certain fact* done, and the intention with which they were done. Whether 
the facts be proved is in all cases for the consideration and decision- of the 
jury, aided by the advice of the Court in doubtful cases, as to the weight of 
evidence. 

Whether a particular publication be so far noxious in its bearing and ten- 
dencies, either per se or in conjunction with alleged facts, as to amount in 
the abstract to a libel, seems to be a pure question of law, just as much as 
it is a question of law what will constitute an obligation or forgery (t). If 
the publication in consideration of law be libellous, then it is a question of 
fact for the jury, whether it was wilfully and maliciously published, subject, 
however, to the ordinary presumption of law, that in the absence of proof 
to the coutrary, a man intends that which is the natural consequence of the 
means which he employs. If collateral facts be proved in defence, it is for 
the Court to pronounce whether they furnish an absolute defence or a qua- 
lified one, dependent on the actual or express malice of the publisher, of 
the existence of which the jury are to decide. It follows that neither the 
jury nor the parties have a right to expect from the Court any specific and 
direct opinion upon the whole of the case, or any other than that which is 
ordinarily given at the discretion of the Court to the jury in parallel cases, 
with respect to the verdict which they ought to find in point of law, as 
dependent and contingent upon their conclusions in point of fact, drawn 
from, the alleged libel itself, and all the circumstances of the case, as to the 
meaning, motives, and intention of the defendant (ti). 


LICENCE (r). 

See Trespass. — Leave and Licence. — Frauds, Stat. op. 

* LIEN. 

The evidence to establish a right of lien is either of an express agree- 
ment (a*) between the parties in the particular instance, or is presumptive , 


perly found, as an inference from a lawful 
act), the mistake may be rectified at some 
trouble and expense to the defendant, by 
moving in arrest of judgment, or bringing 
a writ of error. If the jury should err on 
tho other side, concluding that to be no. 
libel which in law was a libel, the defend- 
ant, though guilty, would escape with im- 
punity. It was also held, in the case of 
JParmiter v. Coupland , that It was not & 
misdirection to state to the jury, that in 
the absence of imputation of wicked or cor- 
rupt motives there was a distinction between 
publications as relating to public and pri- 
vate individuals. 

(t) See the opinions of the Judges, 
Howell’ i St. Tr. Archbishop of Tuarn v. 
Robeson* 6 Bing. 17. Levi v. Milne , 4 
King. 105. 

(u) See R . v. Holt, 5 T. R. 436. R. v. 
Rurdett , 4 11. 5c A. 05. The observations 
of Parke, B., in Parmiter v. Coupland , 
supra, note (jr). Starkie on Libel, vol. 2, 
354, 2d edit. 

(r) A licence to a lessee to aliene may 
be executed after a grant of the reversion. 
Walktr v. Bellamy, Cro. Ja. 102. As to 
the effect of a licence, see 1 Saund. 287, C. 


A licence to aliene passes no interest ; it 
merely removes a restraint set on a liberty, 
and therefore need not be shown in plead- 
ing. Walker v. Pella my, Cro. J. 102. 
Any more than a warrant need be shown ; 
for, being executed, It is returned to the 
sheriff. Cro. J. 372. Otherwise of a thing 
which has continuance* 

(x) The owner agreed that a mare should 
remain with the livery-stable keeper as a 
security for monies advanced, and for her 
keep, with a power of sale if not otherwise 
liquidated ; held', that he had such a lien 
upon her as entitled him to maintain trover 
against the sheriff taking her under an 
execution against the owner. Donally v. 
Crotcther , 1 1 Moore, 479. A lien cannot 
be acquired by the voluntary and unautho- 
rised act of the party who claims it. Stone 
v. Ling wood, 1 Str. 651 : the defendant, 
being master of a ship, brought home a 
quantity of ivory for the defendant, the 
owner, and paid the duty ; and it was held 
that he had no lien on the goods. So the 
finder of a dog cannot detain it against the 
owner, for the expenses of the keep. Ben- 
stead v. Buck, 2 Bl. 1117. But in Stone 
v. Zingwood, it was held that the defendant. 
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being founded either upon the mode of dealing between the same parties 
in former instances, or on the general usage and custom of the particular 
trade. 

1st. An agreement amongst the members of a particular trade or business 
to insist upon a lien for their general balance, is legal, and is binding upon 
all those to whom notice of their terms of dealing has been communi- 
cated (g), In such a case it is necessary to prove that the employer had 
notice of the special terms ; it is not sufficient to prove that general notice 
was given by advertisement in the public newspapers, or otherwise, without 
further showing, by reasonable evidence, that the party to be affected by it 
* read the notice (z). 

2dly. The presumption from former dealings rests upon the general prin- 
ciple, that the parties intended to deal, in the particular instance, upon the 
same terms on which they had dealt on former occasions, in the absence of 
any reason for supposing that they intended in that instance either to deal 
independently of any contract (a), or to adopt a fresh one. 

3dly. By evidence of a general usage in the particular trade, collected 
from the dealings of other persons engaged in the same employment, of 
such notoriety that the inference may fairly be drawn that the parties knew 
the usage, and adopted it in the particular instance, intending to deal as 
all others did, according to the known usage of trade. It is a question for 
a jury in such cases, whether the usage has been so general that the parties 
must he taken to have acted upon it ( b ). 

The nature and force of the evidence requisite for this purpose has been 
already adverted to (r). The custom must be proved by means of witnesses 
who have had actual and frequent experience of the custom (rl). 

Where the claim attempted to be established is contrary to the general 
law of the land, the proof is, it is said, to be watched with jealousy (<?). 

Where a carrier claimed a lien for his general balance, and many instances 
were proved in which the right hud been insisted upon, and acquiesced in 
within ten or twelve years back, and one case in which the same had been 


on showing the sum paid, might deduct it 
from the damages. In Green v. Farmer, 
4 Durr. 2218, the plaintiff recovered against 
the defendant, a dyer, after tender of the 
particular lien, but the price of dyeing was 
deducted in damages. See as to the effect 
of notice given by a carrier that all goods 
shall be considered as subject to a lien, not 
only-for the freight due in respect of the 
particular goods, but also for the Imlance 
due from the respective owners, Wright 
v. Snell, 5 B. 6c A. 353; 3 B. & P. 48. 
Althougli such a notice may create a lien 
in respect of the balance due from the real 
owner, yet it does not create one in respect 
of the party to whom the goods are ad- 
dressed, being the mere factor of the owner. 
Ibid, ; and see Oppenheim v. Russell , 
3 B ,6c V, 48 ; Butler v. Woolcot, 2 N. It. 
04. The carrier's lien does not, as has been 
seen, devest the consignor's right to stop 
in transitu, Oppenheim v. Russell, 3 B. 
6c P. 42. 

(g) Kirhman v. Shatccross, 6 T. R* 14; 
and see Oppenheim v, Russell, 3 B.&P. 42. 
It been doubted whether innkeepers, 
common carriers, dec. can, by notice, entitle 


themselves to a lien for the general balance. 
Ibid . But it is settled that carriers at least 
may do tli is, as they are in the constant 
habit of making special contracts In oppo- 
sition to their common-law liability. And 
see Rushforth v. Hadfield , 7 East, 224; 
0 East. 510. 

(z) Vide supra, tit. Assumpsit.— Car- 
riers ; infra, tit. Partners. 

(a) Supra, 32. Kirhman v. Shawcrass, 
0 T. It. 14. 10. JJowmtmn v. Mat thetas, 
Prec. in Chan. 580. Bemrinbray v. Met- 
calfe, 2 Vera. 601.608. 

(b) Bee Rushforth v. Had field, 7 East, 
224, and Lord Ellcnborough’s observations 
there. Where the usage of wharfingers to 
claim a general lien had frequently been 
matter of dispute, and bad, in many in- 
stances, been rejected, it was held that it 
could not be supported. Holdemess v. Coin 
linson , 7 B. Sc C. 21 2 ; 1 Ry. 6c M. 56. 

(c) Supra, tit. Custom. 

(i d ) Ibid. And see Holdemess ▼. Collin- 
eon, 7 B. AC. 214; Bleeulon v. Hancock, 
4 C, 6c P. 156. 

(e) See Rusfforth v. Hadfield, 7 East, 
224. 
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done thirty years ago, and evidence was also given that this had been the 
general practice in the North (where the contract arose), for twenty or thirty 
years, it was left to the jury to decide whether the usage was so general as 
to warrant them in presuming that the party employing the carrier knew 
it, and intended to contract in conformity with it. The jury by their verdict 
negatived the right of lien, and the Court of King’s Bench afterwards 
refused a new trial (f). 

It seems to be a general rule, that all tradesmen have a lien on a parti- 
cular chattel, in respect of the labour bestowed upon it ( g ). 

Where the right to insist upon a general lien has frequently been esta- 
blished by evidence, the custom becomes -part of the law of the land, and 
the courts will not afterwards permit it to be disputed (A). 


( /’) See Tl us J forth v. Had field, 7 East, 
2 * 24 . 

(tj) Naylor v. Mangles, 1 Esp, C. 109. 
Spears v. Hartley , 9 Esp. (1. 81. Although 
the work is to be done, uml the chattel re- 
delivered at a specific tim . Pair man v. 
(ramble, 2 C. & 1*. 200. Supra , tit. Cus- 
tom. And see Fix parte l)eeze, 1 Atk.228. 
A workman who bestows labour on a 
chatted for a stipulated sum may detain 
the chattel till the price be paid, although 
it he delivered at different times, if the 
work to he done under the agreement he 
entire. Chase v. West more, 6 M. & S. 
180. Svens, as it seems, where the parties 
contract for a mode or time of payment 
inconsistent with the workman’s claim 
to the possession. Ibid. Or where work 
is done under several distinct contracts. 
Marins v. La her, 9 Bing. N. C. 408. A 
lien for work done, must he for work done 
at the request of the owner. Hiscox v. 
Greenwood, 4 Esp. C. 174. 

{It) As to the lieu of an attorney, see 12 
Mod. 564. Mitchell v. Oldfield, 4 T. 11. 
129. Hxparte Nishitt , 2 8c ho. & JLef. 279. 
316. 15 Ves. juti. 297. 10 Ves. jun. 104. 

13 Ves. jun. 101. 195. 14 Ves. jun. 271. 

Afytr v. H (fiord, l Taunt. 38. Doug. 
104. Lri. Kaym. 738, Hoarew Parker, 
2 T. U. 370. 8 Mod. 300. Welsh v. Hole, 
Doug. 220w Head v. B upper, 0 T. U. 301. 
Grijfin v. Bytes, 1 H. B. 122. Pynv v. 
Baric, 8T.H, 407. Ormcrod v. Tate, 1 
East, 404. Glaister v. Hetcer, 8 T. It 70. 
1 II. B. 23. 217. 2 N. H, 09. 1 N. H. 22. 

Stevenson v. Blakelock, 1 M. & S. 635. 
By tiie General Rules, Hil. 2 W. 4, No. 91, 
uo set-off of damages or costs between 
parties shall be allowed to the prejudice of 
the attorney’s lien for costs in the parti- 
cular in which the set-off is sought ; pro- 
vident, nevertheless, that interlocutory costs 
iu the same suit, awarded to the adverse 
party, may be deducted. The Hen of a 
solicitor on a fund hi a court of equity, for 
his costs, is not affected by the bankruptcy 
of his client pending the suit. Pounsey 
v. Humphreys, 1 Coop. 142. A court of 
equity will not allow the lien of the soli- 
citor to interfere with the equities between 
the parties ; and a party having a lien or 


right of set-off for costs, is not deprived of 
it by issuing a writ of attachment for such 
costs. Of bankers, for their general balance ; 
Jourdaine v. Lefevre , 1 Esp. O. GO. Hol- 
land v. Bygrace, 11. & M. 271. iJawtree 
v. Watson, 2 Keene, 713. Baris v. Bow- 
alter , 5 T. It. 488. Sue tile v. Barchard , 
4 Esp. C. 53. Bosanqnet v. I) adman, 
1 Starkie’s C. 1. Calico-printers, fora ge- 
neral balance ; Weldon v. Gould , 3 Esp. C. 
208. Bxparte Andrews, Co. B. L. 429. 
Of carriers, for a lien on the particular 
goods; Bush forth v. J fat /field, 0 East, 5 19. 

7 East, 224. A spinal! v. Pickford, 3 B. 

& P. 44, n. Op peak cun v. Jlussell, 3 B. & 
1\ 42. 0 T. R. 14. By water, Butler v. 

Woolcot, 2 N. R. 04. Abbott, 112.* 215. 
244. 1 Esp. C. 23. Dyers, for a parti- 

cular lien; Kir km an v. Shuweross, 0 T. It. 
14. Clarke v. Gray, 4 Esp. C. 178. And 
in some instances, for a general lien ; Sa- 
villv v. Barchard, 4 Esp. C. 63. Hose v. 
Hart , 8 Taunt. 499. Humphreys v. Par- 
tridge, Mont. B. L. 18, (u). And sec 0 East, 
523. In some instances the evidence bus 
been insufficient to establish a general lien; 
('lose v. Waterhouse, 0 East, 523, (n). 
Bennett v. Johnson, 2 Chitty, 455. Green 
v. Farmer, 4 Burr. 2214. Roscoe on Evi- 
dence, 533. Factors, to a general lien ; 
Krngtr v. Wilcox , Aiuhl. 252. Walker 
v. Birch, 0 T. R. 202. C> East, 25. Hul- 
ling worth v. Took, 2 II. B. 501. Brink - 
water v. Goodwin, Cowp. 251 . HamntontU 
v. Barclay, 2 East, 227. Man v. Shiff- 
rter, 2 East, 523. Copland v. Stein, 8 T. R. 
199. Houghton v. Matthews, 3 B. & 1\ 
485. Farriers; 7 East, 229. I Salk. 18. 
Bae. Ah. Trover, E. 4. Brennan v. Cur- 
rint, Say. 224. Selw. 1289. See 6 G. 4, 
c. 94, aud tit. Trover. Of an innkeeper ; 
Thompson v. Lacy, 3 B. & A. 283. Jones 
v. Thurlow, 8 Mod. 172. Jones v. Pearle, 
1 Str. 550. 0 East, 23. Bac. Ab. tit. 

Inns. Burn’s J., tit. Alehouses. Salk.3b8. 
Ld. Raym. 867. Johnson v. Hill, $ Star- 
kie’s C. 172. An innkeeper cannot sell or 
use a horse oa which he has a lien as such, 
except by particular custom. Jones v. 
Pearle, 1 Str. 650. Jones v. Thurlow, 

8 Mod. 172. Cowp. Yelverton,67. Thomp- 
son v. Lacy, 3 B. Sc A. 283. Proctor v. 
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As the right of lien may be created, so may it be devested or deter- Proof 
mined by contract, either expressly or by implication, or by an abuse of 
the subject-matter, or by the voluntary relinquishment of that possession trade. 0 
which is essential* to its existence; or the right, though still existing, 
may be waived by the party entitled to it. 'Where his possession is deter- 
mined by wrong, he is entitled to recover in trover. A lien for freight is 
determined by the receiving and negotiating a bill, although payment was 
to be made in good and approved bills, and the shipowner objected in 


Nicholson , 7 C. & P. 67. He cannot take 
off the clothes of his guest, or detain 
his person, to secure payment of liis bill. 
Sunbolf v. Alford , 3 M. & W. 248. The 
lien is only a particular one on the thing 
itself in respect of which the debt is in- 
curred; a horse con be detained only for 
its own meat. See* 1 llulstr. 207. Hue. 
Ab. tit. Pines, Burn's J., tit. Alehouses. 
Whitaker on Lien, 118. A livery-stable 
keeper has not a lien on horses in his sta- 
ble for their keep, without express agree- 
ment. Wallace v. Woodgate , 11. &M. 104. 
Johnson v. Etheridge, 1 C. & M. 740. 
York v. G reenough, 2 JLd. Ray in. 800. A 
trainer of horses has a lien on a horse for 
keeping and training. Bevan v. Walters , 
M. Sc M. 206. Insurance brokers , for a 
general balance ; Whitehead v. Vaughan , 
Co. B. L, 506. Parker v. Carter, Co. B. L. 
Ml, Manns v. Henderson , 1 East, 305. 
Man v. Sh [(f'ner, 2 East,.' >23. Snook v. JJa- 
ridson, 2 Camp. 218. George v. Claqgett , 
7 T. It. 350. Unbone v. Williams, 7 T. R, 
300. Jam/on v. Blanchard, 2 Camp. 507. 
Richardson v. Goss , 3 B. Sc P. 1 10. Pul- 
ten eg v. Kcymer , 3 Esp, C. 182. Mann 
v. Forrester , 4 Camp. 60. Moans v. Hen- 
derson , 1 East, 335. Of a miller, on the 
coni ground by him ; Exparte Ockenden , 
1 Atk. 235; 1 M . & H. 180. Packers, 
fora general balance; Savill v. B orchard, 
4 Esp. C. 53. Green v. Farmer , 1 Bl. R. 
651 ; 4 Burr. 2222. Pawnees, Hoare v. 
JIartopp y 3 Atk. 44; Bro. Pledges, 28; 
Via. Ab. tit. Pawn, E. M'Combiev. Ha- 
tties, 6 East, 538. Patersmi v. Task, 2 8tr. 
1178. Newsom v. Thornton , 6 East, 17. 
Fitzroy v. Gwyllim, 1 Tr. 153. Astlcy 
v. Reynolds, 2 8tr. 015. Parker v. Pat- 
rick, 5 T. It. 175. Tailor; Hussey v. Chris- 
tie , 0 East 433 ; 6 Bac. Ab. 604 ; Yclv. 
67. A printer employed to print numbers 
of a work not consecutive has a lien on the 
copies not delivered, for the general balance 
for the whole of such numbers. Blake v. 
Nicholson , 3M.&S. 167. The part owner 
of a whale-ship has a lien for salvage. 
Holdemcss v.. Shackell, 8 B. Sc C. 612. 
A person who by his own labour preserves 
goods which the owuer, or those entrusted 
with the cure of them, have either aban- 
doned in distress at sea, or are unable to 
protect and secure, is entitled by the com- 
mon law of England to retain the posses- 
sion of the goods saved until a proper com- 
pensation is made him for his trouble. 


Abbott on Shipp. 308. Hartford v. Jones, 

1 Ld. Ray. 303. Baring others \ .JJay , 
8 East, 57. This compensation, if the par- 
ties cannot agree upou it, may by the same 
law be ascertained by a jury, in an action 
brought by the salvor against the proprie- 
tor of the goods, or the proprietor may 
tender to the salvor such sum of money as 
he thinks sufficient ; ami on refusal to de- 
liver the goods, bring nn action against tho 
sulvnr, and if the jury think the sum ten- 
dered sufficient, ho will recover his goods, 
or their value, in trover or detinue. Abbott, 
Ibid. Of a shipwright,, for the repairs of 
a ship ; Franklin v. Hosier, 4 B. Ik A. 
341. Of a ship-owner; Horncastle v. 
Far ran, 3 B. Sc A. 497. Christie v. Lewis, 

2 B. tic B. 410. Hutton v. Bragg, 7 Taunt. 
14. Faith v. East India Company , 4 B. 
& A. 630. A master of a ship 1ms tio lien 
on the receipt for wages, See. ; 1 11. & A. 
575. Of a muster of a vessel on the lug- 
gnge of his passengers, for passage-money ; 
Wolfe v. Summers, 2 Camp. 63 K Of a 
tailor, oilcloth delivered to and made up by 
him; } / usscy v. Christie, 9 East, 433. A 
trainer has a lien on a race-horse for the 
expenses and skill bestowed in thekeepiug 
and training him, Bevan v. Waters, 1 M. 

6 M. 230. And see Jacobs v. La tour, 
5 Bing. 130 ; 2 M. & 1\ 201. Tho plaintiff 
put a pipe of wine in the defendant’s cellar, 
which he was in tho habit of letting, and 
partly bottled it there, and upon a demand 
of rent, offered to puy the usual charge, 
which was refused ; held that the defendant 
was entitled to detain the wine until a rea- 
sonable sum was paid for the Occupation. 
Gray v. Chamberlain, 4 C. & P. 260. A 
vendor has by the common law a Hen upon 
the property so long as it remains in |ii«s 
possession unpaid for. Hob. 41. Mason 
v. Lickbarrow , 1 II. Bl. 363 ; 2 Bl. Comm. 
448. Hodgson v. Log, 7 T. It. 440. Feize 
v. Wray, 3 East, 93 ; Noy’s Maxims, 88 ; 

7 East, 571. JJtinmore v. Taylor, Peake f s 
C. 41. Slubey v. Hayward , 2 H. B. 504. 
Hammonds v. Anderson , I N. It. 69. And 
may maintain trover if his possession be 
devested by fraud. Hawse v. Crowe , R. Sc 
M. 414. Of a wharfinger; Crawshay v. 
Homfray, 4 B. Sc A. 60. Where, by the 
usage of trade, a specific time is given to 
the importer for the payment of wharfage, 
the bankruptcy of the importer subsequent 
to that time does not give a right to detain 
as against a purchaser, previous to that 
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the first instance (i), A lien is not destroyed or prevented by a special 
agreement, unless it be inconsistent with the right (A). So a lien is deter- 
mined by abuse of the lien in pledging the goods (/). So a lien is waived 
by parting with the possession (m). If an agent part with papers by mis- 
take on which his principal has a lien, the lien is at an end (n). 

If a party having a lien on goods, does not, when they are demanded of 
him, insist on his lien, but rests his refusal to deliver the goods on other 
grounds, it is evidence of a waiver of his lien (o). But where a defendant 
having a lien on goods, purchased them of the bailor after the latter had 
become a bankrupt, and on demand made by the assignees, said, “ I may 
as well give up every transaction of my life ; ” it was held that these 
words were no waiver, and that the lien had not merged in the pur- 
chase (p). 

A claim to hold for a general balance does not waive a particular lien(<?); 
but if possession be wrongfully devested, the lien revives on repossession 
taken without force (r). The lien remains although the vendor recover 
from the vendee for goods bargained and sold. But it would, it se£ms, be 
otherwise if the vendor recovered for goods sold and delivered (s). A lien 
is not devested by reason of a set-off to a larger amount, without a special 
agreement to deduct the one from the other (f) ; nor by the depositing of 
goods, on which the captain of a vessel has a lien, in the King’s w arehouse, 
under the direction of a statute (n). A general lien cannot be sustained 
against a party having a right to stop in transitu (r). 


time. Ib. Qu. whether a lien is barred 
by the Statute of Limitations. Spears v. 
Hartley , 3 £sp. Ca. 81. 

(i) Horne astle v. Farran , 3 B. & A. 
497. 

(ft) Chase v. Westmore , 6 M. & S. 180. 
If wharfage is to be due at Christmas, 
whether the goods be or be not removed, 
there is no lien, Crawshay v. Homfrey, 
4 B. & Ad. 52. 

(/) Scott v. Newington, 1 Mo. A R. 
852. 

(m) Jacobs v. Latour , 5 Bing. 130. 
Hartley v. Hitchcock , 1 Starkle’s C. 408. 
And where that is wrongfully done, the 
owner may maintain trover without ten- 
dering what is due on the lien. Jones v. 
Cliffy 1 C.& M. 640. Scott v. Newing- 
ton, 1 Mo. & a 869. 

(n) Dicas v* Stockley, 7 C. & P. 687. 

(o) White v. Gainer, 9 Bing. 93. 

(p) Boardman v. Sill, 1 Camp. 410. n. 
(i q ) Scaife v. Morgan, 4 M. & W. 27L 

(r) Wallace v. Woodgate, R. & M. 193. 
Dicas v. Stockley, 7 C. & P. 687. And 
see Levy v. Barnard, 8 Thunt. 149. 

(s) Holditch v. JJesanges , 2 Starkie’sC. 
337. 


(0 Pinnock v. Harrison, 3 M. & W. 
532. 

(m) Ward v. Felton , 1 East, 512. 

(v) Morley v. Hay, 3 M. 6c Ry. 390. 
A house in N . directed foreign merchants 
at A . (the appellants), to contract for 
building a ship, except rigging, and to ad- 
vise them in good time, to enable them to 
send It out, and a muster, allowing them 
commission for trouble ; such agency was 
usual. The agents entered into contracts 
with the builders, made advances to them, 
and drew from time to time for such ad- 
vances on their principals. The N. house 
then directed their correspondents at X. 
(the respondents) to send out the rigging, 
which was done, and delivered to the ap- 
pellants at Q held, that the property 
thereby vested in the N, house, and that 
the agents at Q. were entitled to retain 
the goods as against the X. correspondents, 
as a lien for the advances they had made 
to the builders, and the custom-house 
expenses, notwithstanding they had pre- 
viously to such delivery obtained an as- 
signment of the ship, and procured its 
registry, in the name of one of their part- 
ners; that appearing to have been done 
for securing the ship, and facilitating an 
equitable arrangement with the N. house. 
JRogerson v. Reid, 1 Knapp, 369. 



LIMITATIONS, 


661 


LIMITATIONS^). 

1. Provisions of the slot. 3 $ 4 WiU. 4, c. 27, as to making entry or dis- 

tress , or bringing an action to recover any land or rent, p. 661. 

2. Of the s tat. 3 4 Will. 4, c. 42, to actions of debt for rent on inden- 

tures of demise , actions of covenant , on or ofAer specialty , 

actions of debt or scire facias on recognizance , p. 650. 

3. Proof of an issue taken on the plea of actio non accrevit, Sfc. under 

thestat. 21 J. 1, p. 657. 

4. Evidence of subsequent acknowledgments r mutual accounts , Sfc., p. 670. 
6. Proof of disability , frc., p. 072. 


By the stat. 3 & 4 Will/4, c. 27, s. 2, it is(y) enacted, that after the 8lst Right of 
day of December 1833, no person shall make an entry or distress, or bring entry, 
an action to recover any land (z) or rent but within 20 years next after the 
time at which the right to make such entry or distress, or to bring such 
action, shall have first accrued to some person through whom he claims ; or 
if such right shall not have accrued to any person through whom he claims, 
then within 20 years next after the time at which the ri£ht to make such 


(te) A decree in equity is not affected by 
the Statute of Limitations (21 J. 1 ). Mil- 
dred v. Robinson, 10 Ves. 587. Knapp's 
Case, 202. Where there is a term to attend 
the inheritance, and the right to tile inhe- 
ritance is lost by fine and nonclaiiu, equity 
follows law, and cannot consider him who 
has lost the inheritance as entitled to claim 
In equity the term which is to attend it. 
Reynolds v. Jones, 2 Sim. & Stu. 206. 
An estate was by deed of settlement con- 
veyed to trustees, in trust for a tenant for 
life, who assigned her interest ; the pos- 
session of the assignee is not to be deemed 
adverse to the trustee until the death of 
the cestui que trust. Pause t v. Carpen- 
ter, 1 Dow Sc 0. 233. 

(y) The main objects of the statute are: 
1, to make 20 years the limit for the re- 
covery of land or rent, with an allowance 
for disabilities, and to prevent the remedy 
being lost during that period ; 2, to make 
40 years the extreme limit for the recovery 
of land or rent, notwithstanding the exist* 
ence of disabilities ; 3, to alter the previous 
law where a person has different rights ; 
4, to alter the previous law in the case of 
entails and unbarred remainders ; 5, to ap- 
ply to equitable the same limitation as is 
provided for legal estates ; 6, to provide a 
limitation as between mortgagor and mort- 
gagee; 7, to provide a limitation as to 
claims of ecclesiastical and eleemosynary 
corporations sole, and in respect to ad vow- 
sons ; 8, to abolish all actions, real or mix- 
ed, except writs of dower and quare impe- 
dit and an ejectment, and except plaints 
for freebench ; and 8, to provide a limita- 
tion In respect to mnpey secured out of 
land or rent, or to any legacy and arrears 


of dower, anti of rent, or interest. See Mr. 
Stalmau’s notes on this Act, p. 03. 

( 2 ) By the 1st clause of the Act land 
extends to manors, messuages, and all 
other corporeal hereditaments whatsoever, 
ami also to tithes other than tithes belong- 
ing to a spiritual or eleemosynary corpora- 
tion sole ; and also to any share, estate or 
interest in them or any of them. Before 
this statute there was no limitation appli- 
cable to the right to impropriate tithes, nor 
could there have been a prescription denon 
decimando against a lay impropriator. 
See below, tit. Tithes. As nonpayment 
furnished no presumption of a grant, the 
consequence was, that time, instead of jus- 
tifying, as in other cases, has opened the 
title to exemption from tithes, by render- 
ing such proof as was sufficient to show a 
discharge the more difficult. See below, 
tit. Tithes, and Peters v, Ulencowe , 
Gwili. 1483. And sec above, tit. Eject- 
ment. The statute operates, as has been 
seen, supra , 400, to do away with the 
doctrine of non-ad verse possession, and to 
bar the action unless it has been brought 
within twenty years from the time when 
the right first accrued to the claimant or 
party through whom be claims in the man- 
ner pointed out by the statute. Where a 
party has had possession of land for twenty 
years, he cannot be qjected but by one 
who can show either that his right accrued 
within the twenty years in one of the modes, 
or that he laboured under one of the dis- 
abilities specified in the statute. And should 
a party after such possession of twenty years 
be dispossessed or discontinue Ills posses- 
sion, he would be entitled to recover in 
ejectment at any time within twenty years 
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entry or distress, or to bring such action, shall have first accrued to the 
person making or bringing the same (a). 

By sec. 3, That in the construction of this Act the right to make an entry 
or distress, or bring an action ft> recover any land or rent, shall be deemed 
to have first accrued at such time as hereinafter is mentioned ; (that is to 
suy,) when the person claiming such land or rent, or some person through 
whom he claims, shall, in respect of the estate or interest claimed, have 
been in possession or in receipt of the profits of such land, or in receipt of 
such rent, and shall, while entitled thereto, have been dispossessed or have 
discontinued such possession or receipt, then such right shall be deemed to 
have first accrued at the time of such disposition or discontinuance of pos- 
session, or at the last time at which any such profits or rent were or was so 
received ; and when the person claiming such land or rent shall claim the 
estate or interest of some deceased person who shall have continued in such 
possession or receipt in respect of the same estate or interest until the time 
of his death, and shall have been the last person entitled to such estate or 
interest who shall have been in such possession or receipt, then s cell right 
shall be deemed to have first accrued at the time of such death ; nd when 
the person claiming such land or rent shall claim in respect of an estate or 
interest in possession granted, appointed, or otherwise assured by any in- 
strument (other than a will) to him, or some person through whom he 
claims, by a person being in respect of the same estate or interest in the 
possession or receipt of the profits of the land, or in the receipt of the rent, 
and no person entitled under such instrument shall have been in such pos- 
session or receipt, then such right shall be deemed to have first accrued at 
the time nt which the person claiming as aforesaid, or the person through 
whom he claims, became entitled to such possession or receipt by virtue of 
such instrument; and when the estate or interest claimed shall have been 
un estate or interest in reversion or remainder, or other future estate or 
interest, and no person shall have obtained the possession or receipt of the 
profits of such laud, or the receipt of such rent in Tespect of such estate or 
interest, then such right shall be deemed to have first accrued at the time 
at which such estate or interest became an estate or interest in possession ; 
and when the person claiming such land or rent, or the person through 
whom he claims, shall have become entitled by reason of any forfeiture or 
breach condition, then such right shall be deemed to have first accrued 
when such forfeiture was incurred or such condition was broken (5). 

Sec. 4 provides, that the right to make an entry or distress, or bring an 


after, for by the third clause the right to 
recover would be deemed to have accrued 
at the time of the discontinuance of the 
possession ; so that he would not be barred 
by the statute, and his title by possession 
for twenty years would prevail against the 
defendants, whose title is, by sect 34, ex- 
pressly extinguished at the expiration of 
the period of limitation. Snpra, 405 («). 

(a) The effect of the statute is, that 
twenty years adverse j>os8es*iun will be a 
bar to all adverse claims, with an allow- 
ance of ten years to persons under dis- 
ability to pursue their rights. The limita- 
tion runs, 

1. In the case of an estate in possession, 
from the period of dispossession. 


2. In the case of a person dying in pos- 
session, from the period of his death. 

3. In the case of a person claiming by 
alienation, from the period of such aliena- 
tion. 

4. In the case of a future estate or in- 
terest, from the period of its falling iuto 
possession. 

5. lu case of a forfeiture or breach of 
condition, from the period of such for- 
feiture incurred or condition broktn. 

(6) 9ee note ( ), and supra, tit. Ej ect- 
mknt, 400, as to the effect of this clause 
as superseding the former doctrine of non- 
adverse possession. ^ 
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action to recover land, shall, in respect of an estate in reversion or remain*- Right of 
der, be deemed to have accrued at the time when such estate shall have ^fry- 
come into possession (c). 

Sec. 5 provides, that the right shall be dfeemed to accrue to the rever- 
sioner when the estate vests in possession, by the determination of any 
estate in respect of which such land shall, or the profits thereof, or such rent 
shall have been received, notwithstanding the person claiming such land, 
or some person through whom he claims, shall at any time previous to the 
creation of the estate or estates which shall have determined, have been 
in possession or receipt of the profits of such land, or in receipt of such 
rent. 

Sec. (5. An administrator is to claim as if he obtained the estate without 
interval after the death of the deceased (rf). 

Sec. 7. In the cose of a tenancy at will, the right shall be deemed to 
accrue either at the determination of such tenancy, or at the expiration of 
one year next after the commencement of such tenancy. No mortgagee or 
cestui que trust to be deemed a tenant (<?) at will within the meaning of the 
clause. 

Sec. 8. In the case of a tenancy from year to year, or other period, with- 
out lease in writing, the right shall be deemed to have accrued at the deter- 
mination of the first of such years or other periods, or at the last time when 
any rent payable in respect of such tenancy shall have been received, which 
shall lust happen. 

Sec. 9. When any person shall he in possession or in receipt of the profits 
of any land, or in receipt of any rent, by virtue of a lease in writing, by 
which a rent amounting to the yearly sum of 20s. or upwards shall be re- 
served, and the rent reserved by such lease shall have been received by some 
person wrongfully claiming to be entitled to such land or rent in reversion, 
immediately expectant on the determination of such lease, and no payment 
in respect of the rent reserved by such lease shall afterwards have been made 
to the person rightfully entitled thereto, the right, of the person entitled to 
such land or rent, subject to such lease, or of the person through whom lie 
claims, to make an entry or distress, or to bring an action after the deter- 
mination of such lease, shall be deemed to have first accrued at the time at 
which the rent reserved by such lease was first so received by the person 
wrongfully claiming as aforesaid ; and no such right shall be deemed to 
have first accrued upon the determination of such lease, to the person right- 
fully entitled (/’)• 

Sec. 10. No person shall be deemed to have been in possession of any land, 
merely by reason of having made an entry thereon (g)* 


(c) As to the former law, see Doe v. 
Danvers , 7 East, 209 ; 1 Ves. 278, 

(d) Before this, the time was from the 
time of taking out administration. See 
Stanford's Case , Cro. J. 61 ; Cary v. Ste* 
phenson, Salk. 421 ; Murray v. East India 
Company , 5 B. 6c A. 204. Supra , tit. 
Ejbctment, 407. 

The stat. 21 J. 1, did not apply 
where the person in possession was tenant 
at sufferance ; Doe v. Hull , 2 Dow. 8c R. 
38. Nor in the case of.a mortgagor in pos- 
session by consent of mortgagee ; Hall v. 


Doe> 3 B. & A. 187 j Doe v. Maisey, 8 B. 
8c C. 767. 

(/) The stat. of James did not begin to 
run against the remainder-man till the ex- 
piration of the lease ; Doe v. Danvers , 0 
East, 290. 

(g) To make an entry or claim avail- 
able to avoid a fine with proclamations, 
possession mast now be taken, &c. The 
stat. 4 8c 5 Ann. c. 16, *. 16, enacted, that 
an action should be brought within the 
year. See the law on this subject previous 
to the statute, Eject he nt, 401, 2. 
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, Sec. 11. No continual or other claim upon or near any land, shall pre- 
serve any right of making an entry or distress, or of bringing an action (A). 

Sec. 12. When any one or more of several persons entitled to any land or 
rent as coparceners, joint-tenants, or tenants in common, shall have been in 
possession or receipt of the entirety, or more than his or their undivided 
share or shares of such land, or of the profits thereof, or of such rent, for his 
or their own benefit, or for the benefit of any person or persons other than 
the person or persons entitled to the other share or shares of the same land 
or rent, such possession or receipt shall not be deemed to have been the 
possession or receipt of or by such last-mentioned person or persons, or any 
of them (i). 

Sec. 13. When a younger brother or other relation of the person entitled 
as heir to the possession or receipt of the profits of any land, or to the 
receipt of any rent, shall enter into the possession or receipt thereof, such 
possession or receipt shall not be deemed to be the possession or receipt of 
or by the person entitled as heir (A). 

Sec. 14. Provided, that when any acknowledgment of the title of the 
person entitled to any land or rent, shall have been given to him or his 
agent in writing, signed by the person in possession or in receipt of the 
profits of such land, or in receipt of such rent, then such possession or 
receipt of or by the person by whom such acknowledgment shall have been 
given, shall be deemed to have been the possession or receipt of or by the 
person to whom or to whose agent such acknowledgment shall hdhre been 
given at the time of giving the same, and the right of such last-mentioned 
person, or any person claiming through him, to make an entry or distress, 
or bring an action to recover such land or rent, shall be deemed to have 
first accrued at the time at which such acknowledgment, or the last of such 
acknowledgments, if more than one, was given. 

Sec. 15. When no such acknowledgment as aforesaid shall have been 
given before the passing of this Act, and the possession or receipt of the 
profits of the land, or the receipt of the rent, shall not, at the time of the 
passing of this Act, have been adverse to the right or title of the person 
claiming to be entitled thereto, then such person, or the person claiming 
through him, may, notwithstanding the period of 20 years hereinbefore 
limited shall have expired, make an entry or distress, or bring an action to 
recover such land or interest, at any time within five years next after the 
passing of this Act. 

Sec. 16. Persons under disability of infancy, coverture, idiotcy, lunacy, 


(A) See Co. Litt. 250, a. b. n. (1). By 
the present Act the right of entry will not 
be tolled by a descent cast. 

(t) See tit. Ejectmrnt, 400, as to the 
former law on this subject ; see also 429, 
.Whether a writing amounts to an ac- 
knowledgment of title within the above 
clause, is a question for the Judge and 
not for the jury to decide. A party in 
possession adversely of land being applied 
to by the party claiming title to it to 
pay rent, and offered a lease Of it, wrote 
as follows, “ Although, if matters were con- 
tested, 1 am of opinion that I should esta- 
blish a legal right to the premises, yet, 
under all circumstances, I have made up 
my mind to accede to the proposal you 


made of paying a moderate rent on an 
agreement for a term of twenty-one years.” 
The bargain subsequently went off, and no 
rent was paid or lease executed. Held, 
that this letter was not an acknowledg- 
ment of title within the statute. Doe v. 
Edmonds, 0M.&W, 295. Lands in 1786 
were settled on the wife for life, with re- 
mainder to her issue in tail, and in 1818 
the estate tail was enlarged into a fee, and 
a new estate tail carved out, with limitation 
in tail to the lessor of plaintiff ; held, that 
the latter tenant in tail had the same time 
for bringing ejectment as the original tenant 
in tail had when his remainder came into 
possession, vis. twenty years. Id. 

(k) See Co. litt. 242, a. 
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unsound ness of mind, or absence, or beyond seas, and tbeir representatives, of 
to be allowed 10 years from the termination of thqjr disability or death (Z). cntr 3 r * 

But by sec. 17, No action, &c. shall be brought beyond 40 years after the 
right of action accrued ( m ). 

And by sec. 18, No further time is to be allowed for a succession of disa- 
bilities (n). 

Sec. 20. When the right to an estate in possession is barred, the right of 
the same person to future estates shall also be barred. 

Sec. 21. Where the tenant in tail is barred, the remaindermen, whom ho 
might have barred, shall not recover (o). 

Sec. 22. Possession adverse to a tenant in tail shall run on against the 
remainder-men whom he might have barred. 

Sec. 23. Where there shall have been possession under an assurance by a 
tenant in tail, which shall not bar the remainders, they shall be barred at 
the end of 20 years after the time when the assurance, if then executed, 
would have barred them. 

Sec. 24. No suit in equity to be brought after the time when the plaintiff, 
if entitled at law, might have brought an action ( p ). 

Sec. 25. In cases of express trust, the right shall not be deemed to have 
accrued until a conveyance to a purchaser ( q ). 

Sec. 26. In cases of fraud no time shall run whilst the fraud remains 
concealed (r). 

Sec. am Saves the jurisdiction of courts of equity in refusing relief on 
the ground of acquiescence or otherwise, to a party whose right may not be 
barred under the Act. 

Sec. 28. A mortgagor is to be barred at the end of 20 years from the 
time when the mortgagee took possession, or from the last written acknow- 
ledgment (s). 

Sec. 20. No lands or rents to be recovered by ecclesiastical or eleemosy- 
nary corporations sole, but within two incumbencies and six years, or 60 
years (f). 

Sec. 30. No advowson is to be recovered but within three incumbencies, 
or 60 years. 

Sec. 81. Incumbencies after lapse to be reckoned within the period, but 
not incumbencies after promotions to bishoprics. 

Sec. 33. No advowson to be recovered after 100 years from the time of 
possession adversely claimed. 

(1) Imprisonment ft not included, as in 
tiie stat. of James ; for it does not prevent 
a party from pursuing legal measures. 

(/«.) This clause gives a title, notwith- 
standing a succession of disabilities. 

(>?) It was doubtful before this whether 
there might not be ^succession of disabi- 
lities, provided there was no instant of 
time during which the disability was sus- 
pended. 4 T. It. 310; Doe v. Jenson, 6 
East, 80. 

(o) Cotterell v. Dutton, 4 Taunt. 826 ; 

3 Cru. Dig. 493 ; and see, as to the effect 
of these and the two following clauses, 

Mr. Stalman's Notes to the statute. 

(p) This clause places equitable inte- 


rests on the same footing with legal es- 
tates. 

(q) By the rule* in equity no length of 
time bars an express trust ; hut this rule 
is applicable only as between the trustee 
and cestui que trust. Deckjord v. Rode , 
19 Ves. 97. 

(r) See Brown v. Howard, 2 B. Sc B. 
73 ; see also p. 659. 

(*) See Swanton v. Raven , 3 Atk. 105; 
Stoikly v. Stockhj, 1 Vcs. & B. 23. 

(£) Previously ecclesiastical persons were 
not bound by the Statute of Limitations. 
Co. Litt. 1 15, a; 11 Rep. 78, b ; B Cr. Dig. 
513. As to tines under stat. 4 H. 7, c. 24, 
sec 5 Cr. Dig. 232. 
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Right of Sec. 84. At the end of the period of limitation the right of the party out 
entry, 0 f p 0 ggeg 8 i 0 n to be extinguished (m). 

Sec. 85. The receipt of rent is to be deemed the receipt of profits. 

Sec. 80. Real and mixed actions, except of dower, quare impedit, and 
ejectment, are abolished. 

Sec. 89. No descent cast, discontinuance, or warranty, shall toll or defeat 
a right of entry. 

Sec. 40, Money charged upon land and legacies to be deemed satisfied 
at the end of 90 years, if there shall be no interest paid or acknowledgment 
in writing in the meantime. 

Sec. 41. No arrears of dower shall be recovered for more than six years. 

Sec. 42. No arrears of rent or of interest in respect of any sum of money 
charged upon or payable out of any land or rent, or in respect of any legacy 
or any damages in respect of such arrears of rent, or interest, shall be reco- 
vered by any distress, action or suit, but within six years next after the 
same respectively shall have become due, or next after an acknowledgment 
of the same in writing shall have been given to the person entitled thereto, 
or his agent, signed by the person by whom the same was payable, or his 
agent; provided, nevertheless, that where any prior mortgagee or other 
incumbrancer shall have' been in possession of any land or in the receipt 
of the profits thereof, within one year next before an action or suit shall be 
brought by any person entitled to a subsequent mortgage, or other incum- 
brance, on the same land, the person entitled to such subsequent Mortgage, 
or incumbrance, may recover in such action or suit the arrears of interest 
which shall have become due during the whole time that such prior mort- 
gagee or incumbrancer was in such possession or receipt as aforesaid, al- 
though such time may have exceeded the said terip of six years. 

2. By the atat. 3 &l 4 Will. 4, c. 42, s. 3, actions of debt for rent upon an in- 
denture of demise, actions of covenant or debt upon any bond or other spe- 
cialty, actions of debt or scire facias upon recognizance, shall be commenced 
and sued within ten years after the end of that session, or within twenty years 
after the cause of such actions or suits but not after ; all actions for penalties, 
damages, or sums of money given to the party grieved by any statute then 
or thereafter to bo in force within one year after the end of that session, or 
within two years after the cause of such actions or suits but not after; actions 
of debt upon any award when the submission is not by specialty, or for any 
fine due in respect of any copyhold estate, or for an escape, or for money 
levied on any fieri facias , within three years after the end of the then present 
session, or within six years after the cause of such actions or suits, but not 
after; provided that nothing therein contained shall extend 'to any action 
given by any statute, where the time for bringiug such action is or shall be 
by any statute specially limited. * 

Sec. 4. Provides for the case of an infant, feme coverte, non compos, or 
person beyond sea, as to whom the limitation begins to |pn from the time 
of disability removed. 

Sec. 6, Provides, that if any acknowledgment shall have been made, either 
by writing signed by the party liable by virtue of such indenture, specialty, 
or recognizance, or his agent, or by part payment or part satisfaction on 
account of any principal or interest being then due thereon, it shall be law- 
ful for the party entitled to bring his action within twenty years after such 

(ti) See as to tlie effect of this clause, supra , 051, note (ic), and tit. Ejectment, 405 (s). 
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acknowledgment; or in case the person entitled to such action shall, at 
the time of such acknowledgment, be under such disability, or the party 
making such acknowledgment be at the time of making the same beyond 
the seas, then within twenty years after such disability shall have ceased, or 
the party shall have returned from beyond seas; and the plaintiff in any such 
action on any indenture, specialty, or recognizance, may, by way of replica- 
tion, state such acknowledgment, and that such action was brought within 
the time aforesaid, in answer to a plea of the statute. 

Sec. 6. After reversal of judgment for the plaintiff, or arrest of judgment, 
or reversal of the defendant’s outlawry, the plaintiff, or his. personal 
representative, may commence a fresh action within one year, and not 
after. 

Sec. 7. No part of the United Kingdom of Great Britain and Ireland, 
nor the islands of Man, Guernsey, Jersey, Alderney, Sark, nor any islands 
adjacent to any of them, being part of his Majesty’s dominions, shall be 
deemed to be beyond seas within the Act. 

By the stat. 21 J. 1, c. 16, s. 3, the following limitations are prescribed, 
viz. actions on the case (other than for slander), and actions for account, and 
actions for trespass, debt, detinue and replevin for goods or cuttle, and an 
action for trespass, quart* clausum fregit, within six years next after the 
cause of such action or suit, and not after; and actions of trespass, of assault, 
battery, wounding, imprisonment, or any of them, within four years next 
after the*eause of such actions or suit, and not after; und actions upon 
the case for words, within two years next after the words spoken, and not 
after ( 10 ). 

On issue taken on the plea of this statute (x), that the cause of action 
accrued (jy) within six years, the burthen of proof lies on the plaiutifF, and 
he must prove a cause of action within the limit (z). After proof of the 
cause of action itself, lie must show the commencement of the action accord- 
ing to the issue taken. Where the issue was 011 the question whether the 
cause accrued within six years of the exhibiting of the billy the memoran- 
dum on the record was held to be evidence to show the day when the 
bill was exhibited (a). 


(?c) The statute will bar a foreign debt. 
A bill having been accepted in France by 
a Scotchman, the acceptor left France, and 
was absent till his death ; but after he had 
left France, a suit was instituted, and 
judgment obtained against him in a French 
court ; six yearf afterwards elapsed before 
a proceeding instituted in a Scotch court ; 
it was held that the debt was barred, being 
no longer enforceable in the country ac- 
cording to the law of which it was sought 
to be enforced. Don v. Lippman , 4 Cl. 
& F. 1. The plea of the statute was held 
to bar an action in this country brought on 
an instrument of obligation in Scotland, 
although by the law of that country the 
cause of action thereon continued for 40 
years ’from the execution of it. British 
Linen Com . v. Drummond, 10 B. A C. 903. 

Or) The statute must be pleaded by the 
defendant (as to a set-off, see tit. Set-off). 
But although the statute be not pleaded, 
yet if more than six years have elapsed, 
it may still be left to the jury to presume 
TOL. XI. 


from lapse of time, under the special cir- 
cumstances, that the debt lias been satis- 
fied. See 2 Starkie's 0. 407, and tit. 
Payment. The statute bars the remedy, 
not the debt. Higgins v. Scott, 2 B & A. 
413. A nd therefore, where an attorney for 
a plaintiff had obtained judgment, and the 
defendant was afterwards discharged un- 
der the Lords* Act, but at a subsequent 
period a ft. fa. issued against his goods, and 
the sheriff levied the damages and costs ; it 
was held, that the attorney (though he had 
taken no step in the cause within six 
years) had still a lien on the judgment for 
his bill of costs, and the Court directed the 
sheriff 1 to pay him the amount out of the 
proceeds of the goods. Higgins v. Scott, 
2 B. A Ad. 413. 

(y) A limitation of actloh for anything 
done, See* docs not, it seems, apply to an 
action for money had and received. Um- 
phelby v. Maclean, 1 B, Sc A. 42. 
z) Hurst v. Parker , 1 B. Sc A. 92. 
a) And now see the Process Act, tit. 

U U 


Proof on 
issue of 
actio non 
accrevit. 

Commence- 
ment of the 
action. 
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Proof of 
the cause 
of action, 
within. See, 


Where the bill is intitled generally of the term, it hag relation to the first 
day of the term (i). 

Where the declaration had been filed in the vacation, and was intitled of 
the preceding term, it was held to be competent to the defendant to prove 
that the action was in fact commenced after the expiration of the six 
years (c). 

If the plaintiff, to a plea of the statute, reply a writ (d) sued out within 
the time, and the defendant, by his rejoinder of nul tiel record, deny the 
existence of such a writ, the trial is by the Court on inspection of the 
record (e). 

If the plaintiff, reply the writ generally y the defendant may in his rejoinder 
show the time when it really issued, and plead that the cause of action 
did not accrue within six years from that date. In this case (f), if the 
plaintiff in his sur-rejoinder allege a cause of action within the six years, 
and take issue on the fact, the day in the rejoinder will be taken to be the 
commencement of the action. 

If the cause has been removed by habeas corpus from an inferior court, and 
after a declaration denovo in the superior court, the defendant plead that the 
cause of action did not accrue within the six years next before the teste of 
the habeas corpus, the plaintiff may reply the suit below, and show it to have 
been commenced within time to save the statute (</). So if the plaintiff' 
having commenced a suit within due time die (A), or being a feme sole at 
the commencement of the action, marry ; the representative in the one case, 
or husband and wife in the other, if they commence a new action within a 
reasonable time afterwards (and this is usually understood to be a year), 
muy reply the fact to a plea of the statute. The proof will be either by 
inspection of the record by the Court, or by evidence of the cause of 
action within the time limited, according to the nature of the rejoinder, 
which [may either deny the existence of such a record, or deny that the 
cause of action arose within the time. 

In the case of trespass quare clausum fregit, and, as it seems, in other 
actions of tort , it is not sufficient to prove an acknowledgment of the tres- 
pass or tort , and a promise to make compensation within the limit (t), It 
has even been held, where there was no distinct evidence as to the time of 
committing the trespass, and it was doubtful whether it had been committed 
within six years, that such an acknowledgment by the defendant, and a 
promise to make compensation, was not evidence to go to a jury of a tres- 
pass within the six years (A), Although fraud will take a case out of the 


Hundkrd.— 1 Time. Formerly the plea 
stated the dav when the bill was exhibited. 
2 Will.Saumt. 123, n.5. 

(b) lT.R. 116. v 

< e ) Snell v. Phillips, Peake’s C. 209, 
The defendant might show by the writ that 
it was not sued out till the 20th of No- 
vember, the memorandum being general of 
Michaelmas term. Granger v. George , 
5 B. be C. 149, supra , note (a), 

(d) A special testatum copias , though 
Irregular, is a sufficient commencement to 
save the statute. Beardtnore v. Ratten - 
bury, 5B.&A, 452. Dartcin v. Lincoln, 
5 11. & A. 444. 

(e) Swith v. Bmcer, 3 T. R. G62. And 
regular continuances must be shown on the 


record. An attachment of privilege is not 
a continuance of a bill of Middlesex, to 
save the statute. Ibid. 

(/) Vide supra , 449. 

( g ) Matthews v. Phillips , Salk. 424; 
for although this suit above be no continu- 
ance of the suit below, yet the plaintiff has 
legally pursued his right. 

(h) Forbes v. LdL Middleton , Willes, 
259, note E; Salk. 424. 

<») Salk. 424. Hurst v. Parker , 1 B. 
5c A. 92. 

(AV Ibid. Note, there was no acknow- 
ledgment of a trespass committed within 
six years of the commencement of the 
suit, for even although the acknowledgment 
might prove a cause of action then exist- 
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statute, yet the statute will be a bar t if six years elapse after the discovery 
of the fraud (Z). 

In an action against an attorney for negligence, it has been held that the 
statute runs from the time of the negligence, and not from the time when 
special damage accrued in consequence of such negligence (m). 

So on an implied promise to indemnify, the statute runs from the damni- 
fication (n). 

In an action for words actionable in themselves, the statute runs from 
the time of the speaking, although they have occasioned special damage (o), 
and the action must be brought within two years. Where special damage 
is the gist of the action, the statute runs from the time of the special 
damage only; and the limitation is six years (p). 

In an action for the consideration money for an annuity avoided by the 
grantor, the limitation runs from the time when the grantor made his elec- 
tion (#). 

W here the limitation is as to any tiling done under the Act, if the action 
be trespass, it must be brought within the limit from the act of trespass; 
but if the action be case for consequential damage, the time runs from the 
time of the damage (r). 

ing, It docs not follow that it existed at a 
subsequent time. 

<0 Per King, Ld. C. in The South Sea 
Company v. Wymondsell, 3 P. Wins. 143. 

Bree v. Holbecli, Doug. 630. A law ageut 
was held to he responsible for negligence 
after a lapse of twenty-five years, and ac- 
quiescence in the loss and settlement of 
account and discharge by the client's re- 
presentative ; it appearing that the defen- 
dant had concealed the real state of the 
transaction, and had not communicated the 
insolvent state of the parties with whom 
he dealt. Macdonald v, Macdonald^ 1 
Bligh, 315. It is the policy of the statute 
to prevent the discussion of title where 
evidence has perished : even in cases where 
it is not too late to bring qjectment, courts 
of equity have refused to interfere because 
evidence has been lost ; in a suit by an 
heir to set aside a deed as fraudulent, it 
was held that the cause of action arose at 
the moment when the deed was executed, 
or as soon after as the parties interested 
were apprised of the facts. Whalleu v. 

Whatley y 3 Bligh, 12. 

(m) The declaration stated the retainer 
of the defendant, an attorney, to ascertain 
whether certain mortgages, and a warrant 
of attorney, were a valid and sufficient 
security for a loan, and alleged bis mis- 
representation and misconduct in the pre- 
mises, and that the securities afterwards 
turned out wholly insufficient ; to which the 
Statute of Limitations was pleaded ; it ap- 
peared that the loan was made, and secu- 
rities were given in 1814, and the interest 
regularly paid until 1820; it was lmld that 
the allegation of special damage^M not 
alter the gist of the action, which was the 
misconduct of the defendant, which having 
taken place more than six years since, al- 
though the discovery was only recent, the 

v u 2 


plea was a good bar. Howell v. Young, 
5 B. & Cr. 250 ; and 8 D. & Ry. 14. Am! 
see Bree v. tiolhech , Doug. 630. Fetter 
v. Beal , 1 Sulk. 11. And Brown v. Hon s- 
ard, 2 B. A B. 73. But see Compton v. 
Chandlcss, one , 4 Ksp. C. 18. 8^ 

Hickman v. Walker , Wllles, 27. Little- 
boy v. Wright, l Lev. 00. Peake v. Am- 
bler , W. Jones, 320. 15 Vin. Ab. tit. 

Limitation . 

(n) Huntley v. Sanderson, 3 Tyr. 400. 

(o) According to the stat. 21 Jac. 1, c. 

16, s. 3. 6 Bac. Ab. 241. Cro. Car. 103. 
Salk. 206. 1 Sid. 05. 

(p) Ibid. An action for scan, mag. may 
be brought within six years. Cro. Car. 535. 

(q) Cowpcr v. Godmond f 9 Bing. 748. 
The statute does not run till the action Is 
maintainable, lb. 

(r) Robert s v. Ready 10 East, 215. And 
see Sutton v. Clarke, 0 Taunt 20. An 
illegal seizure was made by a Canal Com- 
pany for rates, and a sale was afterwards 
made of coal, Ac. in respect of the lessee 
of the colliery ; the limitation runs from 
the time of seizure ; but in respect of a 
mortgagee out of possession, and his ad- 
ministrator, from the sale. Fraser v. 
Swansea Nav. Comp . 1 Ad. A Ell. 354. 
Where trespass is barred by limitation, 
ejectment is still maintainable. Per Parke, 
J., Trotter v. Simpson , 5 C. A P, 60. 
In Gillon v. Boddington , 1 Ry. A M. C. 
161, the defendants had undermined a 
wall of a wharf, so that on any great 
tide the water washed away some of the 
materials of the wall, more than six 
months (the period of limitation fixed by 
a Dock Act) before the action, but the 
wall fell within the six months ; the action 
was held to be maintainable, although the 
wall was undermined in the lifetime of the 
plaintiff’s father, and where the plaintiff 
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Such a limitation does not, it seems, extend to an action for mpney had 
and received (a). 

In trover the statute runs from the conversion, though it were not known 
to the plaintiff, provided no means have been used to conceal it (l). The 
plaintiff’s want of knowledge makes no difference (u). 

In an action of assumpsit the statute runs from the time of the breach 
of promise (x). On a promise to indemnify, from the time of damnifica- 
tion (y). 

Where the cause of action and promise are contemporary, as in cases of 


had only an interest in remainder. Note, 
that the declaration alleged the plaintiff to 
be seised in fee of a third part, Ac. whilst 
the wall was kept and continued, and 
suffered and permitted to be, remain and 
continue undermined. From the language 
of the Court in the case of Umphelby v. 
Maclean , IB. A A. 42, it should seem that 
where the limitation is as to anything 
done , there must, according to the expres- 
sion of Lord Ellenborough, be a positive 
act done. See also Gaby v. Wilts 
Berks Canal Com. 3 M. & S. 580. And 
see Blakeman v. Glamorgan Canal Com . 
3 Y. A J. 00 ; where it seems to have been 
doubted whether a matter of complaint 
arising from omission and nonfeasance 
would be within the protection of the re- 
strictive clause. In that case the Act con- 
tained a limiting clause as to anything 
done within six calendar months before 
action brought, unless there wus u continu- 
ation; and it was held, that the latter 
words meant an uninterrupted uninterinit- 
ting damage, and did uot apply to a damage 
which bad ceased previous to the period of 
limitation. In Smith v. Slut do, 10 B. A C. 
277, llayley, J. observed that it was not 
necessary to go to the length of Sellick v. 

2 C. A P. 284, nor to say whether 
a mero nonfeasance would he an act done 
within the ineuniug of such words ; a point 
much doubted iu the ca*c of Blaketnore v. 
Glamorganshire Canal Com. In Smith 
v. Shatc , above cited, the giving of direc- 
tions by a dock-master as to tho transjiort- 
ing a vessel into dock, was held to be a 
thing done. In Sellick v. Smithy it was 
held (at nisi pnus, and afterwards by the 
Court of Common Pleas), that a refusal hy 
a Dock Company to deliver up wines, was 
within the terms of a similar clause. In an 
action by a reversioner against a surveyor 
of tho highways, for building a wall on the 
plaintiff's dose, and separating a portion 
which was thrown into the road, the dig- 
ging of the soil and erecting the wall had 
been done more tluui three months before 
the action brought, but the wall had been 
subsequently, and within that period, raised 
higher ; it was held that the action was too 
late. Wadsworth v. Harley, 1 B. A Ad. 
391. Where the wall had been commenced 
more than three months before the action 
brought, but not completed until within 
that period, held that the plaintiff was 


entitled to recover for any part of the 
trespass within this time ; or if there had 
been any encroachment, might bring eject- 
ment. Trotter v. Simpson , 5 C. A P. 
51. Action against commissioners under 
a local Act requiring the action to be 
# brought within six months after the matter 
or thing done , the grievance alleged was 
an injury to the plaintiff ’s house in digging 
a sewer, whereby the foundation sank and 
the walls were cracked, and the plaintiff 
was disturbed in the enjoyment and custo- 
mers prevented from having access to the 
house; held that the action not being 
brought within six months after the dig- 
ging the sewer which occasioned the crack 
in the wall, the action could not be sup- 
ported ; the continuance of the crack was 
not a continuing damage nor repetition of 
the injury. And that the notice a of action 
and declaration not alleging the keeping up 
t he shores as a distinct ground of injury, 
the action could not be sustained in 
that respect although continued up to 
within the time limited for the action. 
Lloyd v. Wigney,G Bing. 489. 

(*) Umphilby v. Maclean, 1 B. A A. 
47. 

(0 Granger v. George , 5 B. & C. 149. 
The defendant had delivered up, on the 
10th November 1808, to the plaintiff’s 
assignees, the box of papers, Ac. for which 
the action was brought; held, that not 
having had t^em in his possession within 
that period, there could have been no con- 
version, and that the plea of the Statute of 
Limitations was a bar, and that the want 
of knowledge in the plaintiff made no dif- 
ference. It appearing also that the plain- 
tiff's writ was returnable on the 29th 
November, although filed generally as of . 
Michaelmas term; held, that the Court 
was bound to consider the bill a a exhibited 
on that day. 

00 lb. and Short v. Macarthy , 3 B. A 
A. 626. Brown v. Howard , 2 B. A B. 
73. 

(a*) Brown v. Howard, 2 B. A B. 73. 
Shorty. Macarthy, 3 B, A A. 626. Battley 
v. Falkner, 3 B. A A. 288. Wheatly v. 
Williams, I M. A \Y. 533. Wittersheim v. 
Counmss of Carlisle, 1 H. B.631. Howell 
v. Young, 5 B. A C. 259, supra . 

(y) Huntley v. Sanderson, 1 C. A M. 
467. 
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indebitatus assumpsit, the plea of nan assumpsit infra sex annos is proper ; 
but where the cause of action arises subsequently to the promise, ae in cases 
of executory contracts, the plea of non acerevit infra%ex annos is the proper 
plea ; for although the promise was not made within the limit, the caiute of 
action accrued within the time, which is sufficient to save the statute (r). 

Where goods are sold on an agreement for a fixed credit, the statute 
runs from the expiration of the time of credit (n). 

Where money lent is the consideration for a bill of exchange, payable on 
a future day, or for a promise of repayment at a future day, the latter is 
the day from which the limitation is to be reckoned ( b ). And where a note 
is payable at a specified time after sight, the statute does not begin to ope- 
rate till that time has expired after presentment of the note (c). 

Where a note is payable on demand, the statute runs from the date (tf). 

Where a note is payable at so many months after demand, the statute 
runs from the demand and not from the date ( e ). 

AVhere the cause of action does not arise until request made, the statute 
runs from the time of the request (f), 

A factor impliedly contracts to account for such goods consigned to him 
for sale as he has sold, to pay over the proceeds, and to deliver the residue 
unsold on demand. An action for not accounting docs not lie until a de- 
mand be made, and from that time the statute runs (</). But in such cases, 
after a reasonable time lias elapsed, the jury may presume that the con- 
signor hus made a demand, and that the factor has accounted (h). 

Where special damage has resulted from a breach of contract, the limita- 
tion is to bo computed from the time (i) of the breach of contract, and not 
of the special damage. 


( 2 ) Sec 1 Saund. 33, n. 2. ; 283, n. 2. 2 
Baund. <$3, c. n. 0. Would v. Johnson , 2 
Lord Ray. 838. Salk. 422. Buckler v. 
Moor , 1 Vent. 101. Debt for goods sold 
and delivered, plea actio •non acerevit in- 
fra sex annos; evidence of goods delivered 
beyond the six years, but of an acknow- 
ledgment within the six years. Bayley, J. 
held that this did not take the case out of 
the statute, but that the plaintiff was en- 
titled to recover on the count on an account 
stated. York Sp. Ass. 1827. 

(«) Goods were sold at six months’ credit, 
payment to he then made by a bilLat two 
or three months, at the purchaser** option. 
Held, Parke, J . dub it ante, that this was in 
effect a nine months' credit, and conse- 
quently that an action for goods sold and 
delivered, commenced within six years from 
the ettdof the nine months, was in time to 
save the Statute of Limitations. Helps 
anotfter v. Winter bottom, 2 B. Sc Ad. 431. 

(6) Wittershehn v. Countess qf Car- 
lisle, 1 H. B. 631 ; which was an action by 
the payee against the drawer of a bill of ex- 
change, to secure a sum lent by the payee 
to the drawer j and it was held that the 
statute began to operate, not froralfae loan, 
but from the time when the bill became 
due. And see Lord Holt's dictum, 3 Bac. 
Ab. 602. 

(c) Holmes v. Kerrison, 2 Taunt. 323. 
Savage v. Aldren , 2 Starkie’s C. 312. 


(d) Horton v. Ellams, 2 M. & W. 461. 
Christie v. Fonsick, Sel. N. P. V21. But 
see Sel. N. Bfc344, 7tli edit. 

(e) Thorjte v. J Booth, 1 Ry. Sc M. C. 388. 

Thorpe v. Coombe, 8 D. & Ry. 347. Per 
Ld. Hardwicke, 1 Ves. 344. Christie v. 
Fonsick, Sel. N. P. 137. 344, 7th ed. ; so© 
Harris v. Ferrand, Hardr. 36. Buckler 
v. Moor, 1 Mod. 81). 15 Vin. Ab. tit. Li- 

mitations, pi. 14. A bill payable to on© 
who dies intestate, being accepted after his 
death, the statute runs from the date of 
the letters of administration ; for till then 
there is no cause of action in auy one. 
Murray v. Hast India Co,, 6 B. & A. 204. 
Pratt v. Sicaine , 8 B. &c C. 285. Sec 
Stamford's Case , Cro. J. 81 ; Cary v. 
Stephenson, Salk. 421 ; and a special re- 
plication is unnecessary. 6 B. & A. 204. 
To a declaration on a debt to the bankrupt, 
and promise to his assignee, a plea that the 
action did not accrue to the bankrupt with- 
in six years, held bad, for it excludes the 
plaintiff from proof of a promise to him- 
self. Skinner v. Jiebow, Str. 919. 

(f) Gould v. Johnson, 2 Salk. 422. 

(g) Topham v. Braddick , 1 Taunt. 672. 

(/*) Ibid.; and fourteen years was held 

to be a reasonable time. 

(*) Battley v. Faulkner, 3 B. Sc A. 290, 
where the damage was, the being obliged 
by a suit in Scotland to pay damages to a 
vendee on the resale to him of goods 
u v 3 


Non 
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See. 
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Non as- On an agreement to indemnify the plaintiff against a distress, and all 
costs of action by replevying, the statute runs from the time of payment, 
not from the time of tke delivery of the bill of costs (A). 

Where six years had elapsed since the committing of a trespass by cut- 
ting down trees, it was held that an action could not be maintained for the 
produce of the sale of the trees within the six years (/). 

Where the defendant had once been tenant to the plaintiff, and no notice 
to quit had been given, but the defendant had not occupied, paid rent, or 
done any act within the last six years from which a tenancy could be 
inferred, it was held that the Statute of Limitations was a good defence (m). 

A debt is barred by the statute, although a warrant of attorney be given 
as a collateral security (n). 

Replication Upon issue taken upon the replication of a promise within six years, the 
of a pro- plaintiff may give in evidence, not only an express promise within six 
six^y^rs. ° y ears ( °)t to P a y the debt, but even an acknowledgment that the debt still 
subsists, for the admission is evidence of a new promise to pay the deht(p); 
or the law implies an assumpsit , or creates a new debt (gr) ; or the acknow- 
ledgment rebuts the presumption raised by the statute, that the debt has 
been paid (r). But great mischief and inconvenience have resulted from 
permitting the salutary provisions of the statute to be defeated by mere 
oral acknowledgments ; a practice by which the statute itself was nearly in 
effect defeated, and probably more encouragement was given to vexatious 
litigation and perjury than if it had been altogether repealed (s). These 

originally sold by the defendant to the borough, in Hunt v. Parker , 1 B. & A. 
plaintiff. So in Short v. M i Carthy, 3 93, and P. C. in Ward v. Hunter, 0 Taunt. 

B. & A. 620. But a plea to an action for 210; and Pittam v. Foster , 1 B. & C. 
deceitfully delivering goods to the plain- 248. And see Boy dell v. Drummond, 
tiff, as the proper goods of the defendants, 2 Camp. 102. Gibbons v. M < Casland , 
by means of which they were subsequently 1 B, & A. 090. The law, where there is a 
daniniflgd, that the defendants were not sufficient consideration, presumes a promise 
guilty within six years, wait held to bo in foot, but the plaintiff may rely on any 
bud on special demurrer. Dysterx. Battye, promise actually made, though long after 
3 B. & A. 448. And see Ld. Ellenborough’s the executed consideration ; and a mere ad- 
ohservations in M*Fadzen v. Olivant , 0 mission is evidence of such a promise on the 
Bast, 387. account stated. See 2 IT. B. 503 ; and Tati - 

(A) Collingc v. Hey wood, 10 Ad. & Ell. tier v. Smart, 0 B. & C. 603. 

033 ; 1 P. & 1). 502. ( q ) See the observations of Ld. Ellen- 

(/) Hughes v. Thomas, 13 East, 474. borough in Bryan v. Horseman, 4 East, 
The case was decided ou the ground, that if 599. It is not necessary that the acknow- 
a tenant for life levy a One, and thus ae- lodgment should be made to the plaintiff, 
quire a base foe, and cut down timber before Halliday v. Ward, 3 Camp. 32. Mount - 
the entry of the reversioner and owner of Stephen x. Brooke, 3 B. A A. 141. Peters 
the inheritance, to avoid the One and base v. Brown, 4 Esp. C. 46. 
fee, the reversioner cannot recover the value, (r) The Statute of Limitations (it has 

the entry having no relation during the con- been said) proceeds on a presumption that 
tinuance of the base fee. Aud see Ben- where a debt is really due, a party is not 
ri nylon v. Parkhurst, 13 East, 489; and likely to suffer six years to elapse without 
Doe d. Compere v. Hicks, 7 T.R, 433. procuring an acknowledgment of IL* Bow- 

(m) Leigh jr Wife v. Thornton , 1 B.& croft v. Lomas , 4 M. & S. 457. See the 

A. 025. observations of Bay ley, J. Ibid. 461 ; and 

(n) Clarke v, Figes, 2 Stark ie's C. 234. of Lord Ellenborough, in Thompson v. 

(o) A promise made after the action Osborne , 2 Starkie’s C. 98. But now see 

brought, is, it seems, sufficient. Yea v. Tanner v. Smart, itfra, 607. 

Foursaker , 2 Burr. 1099 ; seem, in the case (s) It is impossible to read the conflict- 

of an infant, Thornton v. Illingworth , ing cases upon this subject without regret- 

K. B. sitt In Banc, after Easter T. 1824. ting that the Courts have ever departed 

Og bi any case where the promise creates an from the plain letter of this wholesome ata- 
entirely new debt. Per Bayley, J., Holt tute. The following acknowledgments have 
v. Brien , 4 B. 5c A. 252. been held to be sufficient : “ I do not con- 

(p) 8o considered in Hy cling v. Has- eider myself as owing Mr. B. a farthing, it 
Sings, Ld. Raym. 422. And by Ld. Ellen- being more than six years since I con- 
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evils have been in a great measure corrected by two measures, the one legis- 
lative, the other judicial* 


true ted ; I have had the wheat, I acknow- 
ledge, and I have paid some part of it, and 
20 /. still remains due,” There the Court 
thought themselves bound by the long train 
of previous decisions to hold that the ac- 
knowledgment was sufficient. Bryan v. 
Horseman , 4 East, 690, and see Rucker v. 
Hannay , Ibid. 604. Coltman v. Marsh, 
3 Taunt. 380. JLeaper v. Tatton , 16 East, 
420. Clarke v. Bradshaw , 3 Esp. C. 
137 ; but see Bicknell v. Keppel, 1 N. It. 
20, infra. So where the defendant said, 
u Prove your^debt, and I will pay you ; ” 
or, “ I am ready to account ; but nothing 
is due;” and even slighter acknowledg- 
ments than these have been held to be suf- 
ficient to take the case out of tins statute. 
Per Ld. Mansfield, C. J. in Trueman v. 
Fenton , Cowp. 644. — So where the de- 
fendant meeting the plaintiff, said, “ What 
an extravagant bill you have sent me,” per 
Ld. Kenyon, Lawrence v. Worrall, Peake’s 
C. 1)3, it was held to be an acknowledgment 
that some money was due. So where the 
debtor referred his creditor to his trustee 
( Bail lie v. Lord Inchiquin , 1 Esp. C. 
433). So where in an action on a promis- 
sory note, and no other debt appeuring, the 
defendant wrote as follows, “ Business calls 
me to L . ; should 1 be fortunate in my ad- 
ventures you may depend oil seeing me in 
B. in less than three weeks ; otherwise, I 
must arrange matters with you as circum- 
stances will permit.” Frost v. Bengough , 
1 Ring. 200; and see Colledgc v. Home , 
3 Bing. 1 15). So where a surety on a pro- 
missory note, on a demand within six years, 
said, “ You knew I had not any of the mo- 
ney myself, but I am willing to pay half of 
it,” (B. N. P. 141); 2 Burr. 1000); there the 
acknowledgment, was made after the com- 
mencement of the action. Ho, although in 
making the admission, the defendant de- 
nied his liability in point of law. As where 
being sued as acceptor of a bill of exchange, 
he acknowledged his acceptance, and that 
he had been liable, but denied bis liability 
then, because it was out of date, it was 
held to be sufficient to take the case out of 
the statute. (Lea per v. Tatton , 10 East, 
420.) So where the defendant said that 
the plaintiff had paid money for him twelve 
years $go, but that he had since become a 
bankrupt, and been discharged, as well by 
law as from the length of time since the 
debt accrued, Ld. Kenyon is said to have 
held, that it was sufficient to take the case 
out of the statute. Clarke v. Bradshaw , 
3 Esp. C. 133 ; qu. tarn. &• vuL Owen v. 
Woolley, B. N. P* 148. So where the de- 
fendant said, “ If others pay, I will pay.” 
( Loweth v. Fothergill , 4 Camp 184.) So 
where the defendant, on a demand being 
made for seamen’s wages, for services which 
took place during a Russian embargo, said, 
* I will not pay ; there are none paid ; and 


I do not mean <o pay unless obliged ; you 
may go and try for there was proof of 
the service, and an acknowledgment by the 
defendant that it had not been paid for. 
(Boiethwaite v. Tibbut, 6 M. & S. 75). So 
where the defendant said, " If you had 
presented the protest would have been 
„ paid,” no prompt being necessary. De la 
Torre v. Barclay , 1 Starkie’s C. 7.— In 
ordinary cases an acknowledgment by the 
wife will not be evidence against the hus- 
band. In an action against A . and his 
wife, on a note made by the wife and C. 
before her marriage. It was held that the 
acknowledgment of the wife after marriage 
was not sufficient to take the case out of 
the statute. Pittam v- Foster , 1 B.&C. 
248. But an acknowledgment by a wife 
will be sufficient,, if she has been entrusted 
with the management of the business out 
of which the debt arises. ( Palethorpe v. 
Furnish, 2 Esp. C. 311, n. cor. Lord 
Mansfield, 2 Frccm. 178; Atulerson v. 
Sanderson , 2 Starkie's C. 204, cor. 
Richards, C. B., York, 1817. Supra , 
tit. Admihsionb.) Ho in general ns to 
an acknowledgment by an ugent ( Burt 
v. Palmer, 3 Esp. C. 143. Sufrra, tit. 
Auknt). So a conditional promise to 
j ay by instalments, if time should be 
given, 1ms been held to take the case out 
of the statute ( Thomson v. Osbortw, 2 
Starkie's C. 5)8) ; but in the previous case 
of Davis v. Smith , 4 Esp.C. 30, It was held 
by Ld. Kenyon that it was not enough to 
prove a promise to pay when the party 
should be able, without proving that he was 
able at the time of the actiou. And it is 
otherwise where the defendant, admitting 
the receipt of the money, denies the debt 
in fact-, as where the defendant, acknow- 
ledging the receipt of money, claims it 
as a gift (Owen v. Woolley , B. N. P. 148). 
So if the defendant, insisting on the statute, 
deny the debt, as where he said , u I owe you 
not a farthing, it Is six years since,” this is 
not evidence to be left to a jury (Colt man 
v. Marsh, 3 Taunt. 380). Bee also Hellings 
v. Shaw , 1 Moore, 340; where the plaintiff, 
in an action on a promissory note, proved 
that within the six years he showed the 
note to the defendant, who said, “ You owe 
me more money ; I have a set-off against 
it ; ” no set-off having been pleaded, it 
was held by Bay ley and Uolroyd, Justices, 
Best, J. dissentient e , that this was not a 
sufficient acknowledgment to take the case 
out of the statute (Swan v. Sewell , 2 B. 
& A. 739). Where the defendant said, “ 1 
have paid the debt, and will send a copy 
of the receipt,” his omission to do so was 
held to be sufficient to go to a jury ; Holt’s 
C. 381, per Gibbs, C. J. But see 0cr%v. 
Guy, 4 Esp. C. 184, where the defendant 
said, u I have paid the debt, and will send 
u copy of the receipt; ” and Lord Ellen bo- 
b’ u 4 
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By the former, a mere oral acknowledgment is insufficient to revive a 


rough held that it was not sufficient. So 
where the defendant stated, “ I shall be 
able to satisfy him (the plaintiff) respect- 
ing the misunderstanding which has oc- 
curred between us’* ( Craig v. Car, Holt’s 
C. 880. See also Ward v. Hunter , 0 Taunt. 
210). But where the acknowledgment 
was, that he would satisfy the plaintiff, for 
he could show hisreceipt, it was held that 
he was bound to produce ft ; and that in* 
case he did not, there wa.« at all events suf- 
ficient cvidiTicc to go to a jury. Anon. 
Holt’s C. 381. Where the defendant, at the 
time when he admits the debt, insists that 
it has been discharged by a written instru- 
ment, the whole declaration must be taken 
together ( Partington v. Butcher , 6 Esp. 
C. 00. Mansfield, C. J. 1806) ; and Bari 
(if Montague v. Lord Preston , 2 Vent. 
170; and Berman v. Woodbridge , Doug. 
761. But it was held that if it appeared 
that the instrument referred to did not 
amount to a discharge, it was a sufficient 
acknowledgment. (Ib.) Where an account- 
able receipt for the payment of money was 
shown to the defendant, the latter ad- 
mitted his signature, but added, that he 
never would |>ay it ; that it was out of 
date, and that no law should make him 
pay It; it was held to be insufficient to 
charge the defendant, since there was no ac- 
knowledgment, but the contrary, that the 
debt ever existed. Rowcroft v. Lomas, 
4 M. & 8. 467. The defendant alleged 
that tlie pluintiff’s bill had been paid to 
Long, a deceased partner of the plaintiff, 
by the latter retaining the amount out of 
a floating balance which had been in his 
hands ; and evidence wus adduced by the 
plaintiff to falsify this, by showing the state 
of the accounts between the defendant and 
Long. After a verdict for the defendant, 
the Court held, that even admitting, as 
laid dotvn by Gibbs, C, J. in Helling $ v. 
Shau',1 Taunt. 012, that where a defend- 
ant, alleglug payment, designates the time 
and mode so strictly that the Court can 
say it is impossible that It should have boon 
discharged in any other mode, then the 
plaintiff is at liberty to disprove that mode, 
yet, that the principal case did not fall 
within the rule, as the time and mode were 
not designated strictly, and the evidence 
was not sufficient to uegative that time 
and mode. Beale v. Kind, 4 B. & A. 668. — 
In the case of Helling s v. Share , 7 Taunt. 
008, the defendant, to a demand made for 
the charges of executing an annuity-deed, 
answered, “ l thought 1 had paid it at the 
time , but I have been in so much trouble 
since, that I really don't recollect it 
evidence was adduced to show that the 
debt had not been paid at the time ; but 
the Court held that the acknowledgment 
wife insufficient, as it did not sufficiently put 
in issue whether the debt hail been paid at 
the particular time. Gibbs, C, J. in that 


case, in addition to the case already cited, 
mentioned others, in which the Courts have 
held a defendant liable who was discharged 
by the words of the statute, viz. where he 
has admitted that the debt is unpaid, but 
alleges that it has been discharged by lapse 
of time; a third, where the defendant 
challenges the plaintiff to produce a parti- 
cular proof of his liability, which the plain- 
tiff docs. — A. having by means of misrepre- 
sentation obtained money from B. and 
others, to which he was not entitled, on ap- 
plication by B. to have the money returned, 
saying that he and the ottor tenants had 
been induced to pay more ttian wa9 due, 
replies, if there be any mistake it shall be 
rectified ; this takes the case out of the sta- 
as to all. Clarke v. Hough am, 2 B. Sc 
C. 1 49. The defendant, upon being applied 
to for the debt, replied that he had a 
receipt in full, which he would search for ; 
held, that whether true or false, it was 
clear he did not intend to pay, and there- 
fore that no promise to pay could be in- 
ferred. Brydges v. Plump tree ^ 9 D. Sc Ry. 
746. The defendant being applied to for 
some mouey on account, said he had not 
got any ; upon a second application, the 
amount was mentioned, but he made no 
answer ; upon being requested to help the 
plaintiff to 5 l., be said he was going to 21. 
in the course of the week, and that he 
would help him to 6/. if he could; held, 
that even if it were to be taken to amount 
to a promise or acknowledgment, it was 
merely a conditional one , and it was there- 
fore incumbent on the plaintiff to show that 
the defendant was able to pay that sum. 
Gould v. Shirley , 2 Moore & P. 681. 
Where a letter, relied on to take the case 
out of the statute, imported no more than 
offers on the jmrt of the defendant to sur- 
render his property, with a view to an 
arrangement with his creditors, provided 
he were allowed time to arrange his affairs ; 
held, that they amounted to no more than 
a kind of conditional offer to pay, and not 
a general and unqualified acknowledgment, 
from which a promise to pay woa r to be 
implied , and not sufficient to take the case 
out of the operation of the statute. Fearn 
v. Lewis , 6 Bing. 869. A letter of the 
defendant^ stating it to be “ without preju- 
dice of his rights, or as to any future 
right,” is only a conditional statement, and 
cannot be read for the purpose of taking the 
demand out of the statute. Cory v. Bret ton, 
4 C. it P. 462. Bat where the defendant, 
after bankruptcy, by letter acknowledged 
an application for the debt, and added, that 
in a few days he should have his banker's 
account, and would remit the sum by draft 
ou them ; it was held to be not a condi- 
tional promise, but a sufficient answer to 
a plea of a statute of limitations, and of 
the general plea of bankruptcy. Lang v. 
Mackenzie t 4 C. Sc P. 408. Where one of 
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debt (t) ; by the latter an acknowledgment is insufficient, unless a new pro • Non as* 
mise to pay the debt be expressly made or can be clearly inferred* sumpsit, 


the defendants, upon being called on to pay 
a debt due from him and his late partner, 
observed that ** it was hard ha should be 
called upon to pay when there were so 
many outstanding debts due to the concern 
uncollected and upon u second applica- 
tion, desired that the account might be 
handed to W . who was to u settle the busi- 
ness ;” it was held, that it was not a con- 
ditional promise, but was properly left to 
the jury to say whether the whole amounted 
to a promise or not. Pierce v. Bretoster, 
12 Moore, 515. On a replication of a pro- 
mise within six years to a plea of the sta- 
tute, fraud is no auswer to the plea. Ibid. 
Where the defendant on beiug arrested 
suid, u I know that I owe the money, but 
the bill I gdve is on a threepenny receipt 


stamp, and 1 will never pay it,” tits acknow- 
ledgment was held to be insufficient. 
A' Court v. Cross, 3 Bing. 329. In Tulloch 
v. Bunn , 1 Ry. Sc M. 410, Abbott, L. O. J. 
held, that in the case of executors neither a 
mere acknowledgment by all, nor an ex* 
press promise by one, was sufficient. 

(0 The stat»4) G. 4, c. 14, s. 1, enacts, 
that In actions of debt, or upon the case, 
rounded upon any simple contract, no ae- 
now lodgment * or promise by words only t 
shall be deemed sufficient evidence of a new 
or continuing contract, whereby to take any 
case out of the operation of the said enact- 
ments or any of them, or to deprive any 
party of the benefit thereof, unless such 
acknowledgment or promise shall be made 
or contained by or in some writing X to be 


* Tin' statute makes no alteration in the form of the acknowledgment, or as to the 
party to whom it is made. Hay don v. Williams , 7 Bing. 163; 4 M. 8c P. 818. But 
although the acknowledgment be in writing, it must, iu order to take the case out of 
the statute, be such as will raise the implication of a promise to pay. X Brigstocke v. 
Smith , 1 C. Sc M. 483. A mere statement of an antecedent debt by parol without any 
new contract or consideration, is not sufficient. Jones v. Ryder, 4 M. Sc W. 32. But 
in the case of Smith v. Forty , 4 C. <st P. 126, Vaughan, B. is reported to have held, 
where the agents of the plaintiff (an administrator) and the defendant had gone over the 
accounts within six years, and struck a balance which the defendant, promised orally to 
pay, the plaintiff had a good cause of action on the account stated, and that the statute 
was not applicable, as the plaintiff proceeded for a rune debt. 

+ The stat. excludes oral evidence of an acknowledgment made previous to the day 
when the stat. began to operate. Fowler v. Chatterton , 0 Bing. 258. The same point 
had been previously ruled by Ld. Tenterdeu and by Hullock, B. at Nisi Prius. See 
Ansel l v. Anscll , 3 C. Sc P. 563. An oral acknowledgment by the defendant that he 
lias paid money on account of the debt, is insufficient. Willis v. Ntnchnm 9 1 Lloyd Sc 
W. 197; 3 Y. & J. 518. But if the fact of payment can be proved by independent 
evidence, the application of the payment to the particular debt may be proved by the 
declaration of the debtor. Waters v. Tompkins , 2 C. M. Sc W. 723. In an action 
against A. on a note by A. and B ., the signature of B. being attested, a part payment 
by B. cannot be proved in an action aguinst A. without culling the attesting witness. 
Wild v. Porter , 3 N. Sc M. 585. Where after the statute a written acknowledgment 
had been given which had lieen lost, it was held that secondary evidence of the exist- 
ence of such writing was admissible. Hay don v. Williams , 7 Bing. 103. Where, at 
the time of the sale of the plaintiff’s goods, a conversation took place as to the subject 
of a demand of the defendant’s, and which was the subject of his set-off, and otherwise 
barred by the Statute of Limitations ; held that such conversation was improperly re- 
jected at the trial. Moore v. Strong , 1 Bing. N. C. 441 ; and 1 Sc. 307. Where, upon 
the settlement of an old account, a new note was given for the balance and a further 
sum, but was insufficiently stamped ; held that it could not be used as an acknowledg- 
ment to take the case out of the statute. Jones v. Ryder , 4 M. Sc W. 32. The adver* 
ti semen t by an executor to creditors to send in their claims, is not sufficient to revive a 
debt already barred by the statute. Scott v. Jones , 4 Cl. Sc F. 382. 

X A promisd in writing to pay the balance due, is sufficient to take the case out of 
the stat. ; but without other evidence to show what the balance is, the plaintiff will bfe 
entitled to nominal damages only. The defendant, in a letter to the plaintiff, promises 
to pay the balance due from him to the plaintiff, but does not specify any particular 
amount, this Is sufficient to take the ease ont of the statute ; it seems to be evidence of a 
new or continuing contract at the time of the date. The Act does not require the amount 
of the debt to be specified ; before it passed, a verbal promise to pay the balance would have 
entitled the plaintiff to recover; a similar promise ip writing will have the same effect 
since, but the plaintiff can recover nominal damages only ; the promise is to pay a 
balance, and there Is no evidence to show what that balance is. Bickinson v. Hatfield , 
2 Mo. Sc M. 141. (Cor. Lord Tenterden.) And see Bodson v. Mackey, 4 N. Sc M. 
327. Where the defendant wrote, “ I beg to say that I cannot comply with your 
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Non *»- From the late decisions on the effect of an acknowledgment under the 
provisions of the statute 21 J. 1, c. 10, when all the former cases were 


signed by the party chargeable thereby §, 
and that where there shall be two or more 
contractors, or executors or administrators 
of any contractor, no such Joint contractor, 
executor or administrator, shall lose the 
benefit of the said enactments, or any of 
them, so as to be chargeable in respect or 
by reason only of any written acknowledg- 
ment or promise made and signed by any 
other or others of 'them: provided always, 
that nothing herein contained shall alter or 


take away or lessen the effect of any pay- 
ment || of any principal or interest made by 
any person whatsoever : provided also, that 
in actions to be commenced against two or 
more such joint contractors, or executorl 
or administrators, if it shall appear at the 
trial or otherwise that the plaintiff, though 
barred by either of the said recited Acts 
or, this Act, as to one or more of such joint 
contractors, or executors or administrators, 
shall nevertheless be entitled to recover 


request ; the best way for you will be to send another bill, and draw another for the 
balance of your money, 30/.,” it was held to be sufficient without showing that another 
bill bad been drawn. Dubbs v. Humphries , 10 Bing. 490. A promise to pay a pro- 
portion of a joint debt is sufficient, though no amount be specified ; it may be proved by 
other evidence. Lechmere v. Fletcher , 1 C. Sc M. 623; 3 Tyr. 450. An entry in a 
bankrupt’s examination of a specified sum being due to A. is sufficient. JSicke v. Nohes, 
1 M. & R. 359. The drawing a bill of exchange is not an acknowledgment of a debt 
due In respect of the original demand for which the bill was given. Goican v. Foster , 
3 B. Sc Ad. 512, Where the evidence to take the case out of the stat. was a deed of 
composition in which the defendant stated that he was indebted to the plaintiff in the 
sum opposite his signature, but the plaintiff had never signed the deed, nor did the 
amount in any way appear, held that it could not be coupled with a parol admission 
that there was no oilier sum due than that on the note on which the action was brought, 
and that there was no sufficient acknowledgment to take the case out of the stanite. 
Kennett v. Milbank , 8 Bing. 38. 

% The signature by an agent is not sufficient. Hydev, Johnson , 2 Bing. N. C. 770. 
The acknowledgment, to satisfy the statute, must be signed by the party chargeable 
thereby . Where the party to whom an application was made for payment, replied that 
“family arrangements have been made to enable him to discharge the debt; that funds 
have l»een appointed for the purpose, of which A. is trustee; that the defendant has 
handed the account to A . ; that some time must elapse before payment, hut that the 
defendant Is authorized by A. to refer to him for any further information it was held 
that the writing was Insufficient to satisfy the statute. Whippy v. Hillary , 3 B. Sc Ad. 
390. 

|| It should appear that the payment was on account of the debt for which the action 
was brought, and in part payment of a greater debt. Tippets v. Heane , 1 C. M. Sc It. 
252. But if evidence be given of a part payment of some debt, and it does not appear 
that any other debt is due from the defendant to the plaintiff, it will be sufficient. 
Means v. Davies, 4 Ad. Sc Ell. 840. Part payment by one of several joint-contarc- 
tors, binds the rest. Whitcomb v. Whiting, Doug. 652. Wyatt v. Hodgson . 8 Bing. 
309. Pease v. Hurst, 10 B. Sc C. 122. Chippendale v. Thurston , M. & M. 411. And 
see in general as to the effect of acknowledgments by joinKontractors, iirfra, 009. A 
note having been given by the defendants as overseers, for money borrowed for the 
parish, payment of interest by the vestry, the accounts being signed by one of the 
defendants, was held to he sufficient to take the case out of the statute. Mew v. Pettit 9 
1 Ad. 5c Ell. 196; 3 N. & < M. 456. So of a payment to an administrator (on a note) 
who has neglected to take out administration in a diocese in which the note is within 
the description of bonA notabiUa . Clarke v. Hooper , 10 Bing. 480 ; 4 M. Sc S. 
353. So in case of part payment to a legatee of money lent by the trustees of the 
legatees, as such trustees, to the defendant. Meggison v. Harper , 4 Tyr. 94 ; 2 C. Sc >f. 
323* Per Parke, B., it has been held by the Exchequer that a yearly settlement of 
account by which the items on the credit side were taken in diminution of the debt, 
amounted to a payment. A mere acknowledgment in a written account of payment of a 
1001. note, does not take the case out of the stat, without specifying that it was part 
payment of a larger sum. Garbutt r . Wilson, cor. Parke, B., York Sam. Ass. 1886. 
Where the testator by letter dated 23 April 1818, requested of the plaintiff, his attorney, 
to let him have his account that everything might be settled, and shortly after died/ 
having by will charged his real and personal estate in the hands of trustees for sale, with 
payment of his debts, the last item hi the bill when delivered was of the date 19th August 
1808, hut no bill was filed until 18th November 1820 ; held that the letter was sufficient 
to take the debt out of the statute, and that the devise continued it until the filinir of 
the bill. Mended v. Carpenter , 2 Y. Sc J. 484. 
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brought under consideration, the result seems to be, that to repel the ^on as* 
limiting^ power of the statute it must either amount to an express promise, or sumpslt, 
to so clear an admission of a still subsisting liability, that a promise must &Ca 
necessarily be implied. And therefore, although from a general acknow- 
ledgment (x) that a once existing debt still exists unsatisfied, a promise to 
pay it may be inferred, yet it is otherwise where the party either denies his 
liability or Hmits it. Where the acknowledgment was, u I cannot pay the 
debt at present,, but 1 will pay it as soon as I can,” it was held to be insuf- 
ficient to take the case out of the statute, without proof of the defendant’s 
ability (y). 

And notwithstanding an acknowledgment of a debt, yet if it be made in 


against any other or others of the defendants 
by virtue of a new acknowledgment or pro- 
mise, or otherwise, judgment may be given 
and costs allowed for the plaintiff as to 
such defendant or defendants against whom 
he shall recover, and for the other de- 
fendant or defendants against the plaintiff*. 
— Sec. 2. That if any defendant or defen- 
dants in any action on any simple contract 
shall plead any matter in abatement, to the 
effect that any other person or persons ought 
to be jointly sued, and issue be joined on 
such plea, and it shall appear on the trial 
that they could not, by reason of the said 
recced Acts or this Act or of either of them, 
he maintained against the other person 
or persons named in such plea, or any of 
them, the issue joined on such plea shall be 
found against the party pleading the same. 
— See. 3. That no indorsement or memo- 
randum of any payment written or made 
after the time appointed for this Act to take 
effect, upon any promissory note, bill of ex- 
change, or other writing, by or on behalf of 
the party to whom such payment shall be 
made, shall be deemed sufficient proof of 
such payment, so as to take the case out of 
the operation of cither of the said sta- 
tutes. — Sec. 8. No memorandum or other 
writing made necessary by this Act shall be 
deemed to be an agreement within the 
meaning of any statute relating to the 
duties on stamps. 

(x) From a general acknowledgment, 
such a promise “ may and ought to be in- 
ferred.” Per Bay ley, B., in Brigstock v. 
Smithy 3 Tyr. 446, citing Tanner v. Smart , 
G B. & C. 003. The acknowledgment need 
not state the amount of the debt; extrinsic 
evidence is admissible to prove it. Lechmere 
v. Fletcher ; 3 Tyr. 460 ; 1 Cr. Sl M. 633; 
S. P. Linley v. Bonsor , York Spring Ass. 
1 833, cor. Parke, B. A letter, containing 
as follows : u I beg leave to say, I cannot 
accede to your request; the best way will 
be to send the bill you hold, and draw 


another fbr the balance of your money;” 
held to be sufficient. Dobbs v. Humphries , 
10 Bing. 446. 

(y) Tanner v. Smart, 0 B. and C. 603, 
on a review of all the cases. See also 
Scales v. Jacoby 3 Bingh. 638; Ayton v. 
Botty 4 Bingh. 1 06. Where one of several 
executors acting in the affairs, said that he 
believed the debt to be a just one, but that 
he could not do anything without the con- 
sent of the testator’s family ; it was held 
that it was neither a promise nor even an 
acknowledgment xo take the case out of the 
statute. M l Culloch\, Dawes % 1) I). Sc It. 40. 
A memorandum is adduced In the hand- 
writing of the defendant, “ I.O. U. 1001.,” 
of a date beyond six years; and on the 
same paper a separate memorandum, u Re- 
ceived 20 l.y” within six years ; held that tho 
plaintiff was entitled to the latter sum only. 
A tender and payment, into Court of tho 
principal sum is no implied acknowledg- 
ment, so as to revive the claim to interest on 
the original debt. Collyer v. Willcocky 4 
Bing. 313. Where in an action by the 
drawers against the acceptor of a bill pay- 
able to L. Sc Co., the defendant admitted 
that he was indebted to L & Co. on the 
bill, but not to the plaintiff, there being no 
original consideration for the bill ; held, that 
being a denial of liability to the plaintiff, 
the defendant was within the protection of 
the statute. Easterbyv . Pullen, 3 Starkie’s 
C. 187. Where the defendant, on applica- 
tion made for payment of an old demand, 
said, “ I will sec my attorney and tell him 
to do what is right/' held to be insufficient. 
Miller v. Caldwell, 3 D. <fc R. 266. So 
where he answered, “ 1 cannot afford to 
pay my new debts, much less my old ones,” 
the jury being of opinion that then; was no 
acknowledgment oft* subsisting debt, the 
Court refused a new trial. Knott v. Far~ 
rdn, 4 D. Sc R. 479. See also Feam v. 
Lewis f 6 Bing. 1 ; and see Append. 


■ % A promissory note improperly stamped is not admissible as a memorandum to take 
the case out of the stat under this clause, which applies only to Instruments which may 
be stamped as agreements. Jones v. Byder, 4 M. Sc W. 34. The memorandum, 
“ I acknowledge to owe M . 36 which I agree to pay him as soon as circumstances will 
permit./' is exempt from duty for the purpose of being used as necessary tinder the Act. 
Morris v. Dixon, 4 Ad. Sc Ell. 746. 
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terms which repel the inference of a promise, it is insufficient to take the 
case out of the statute ; and therefore, where defendant said, (i I know that 
I owe the money, but the bill I gave is on a threepenny stamp, and I will 
never pay it,” it was held to be insufficient to revive the debt (z). 

Two circumstances must be proved : — 1st. That a debt once existed ; 2dly, 
It must appear from the defendant’s acknowledgment that it continued to 
be a debt within the six years. If evidence be given aliunde to prove the 
existence of the debt, then payments (a) by the defendant, or statements by 
him, which now must be in writing, are admissible in evidence to show the 
continuance of the debt. Where the conduct and expression of the defendant 
are ambiguous, it is a question of fact for the jury whether they amount to 
an admission of the continued existence of the debt (A). But a mere admis- 
sion that the sum claimed lias not been satisfied, is not sufficient evidence 
even of the previous existence of a debt(c). 

If a precedent debt be proved, it seems that a general acknowledgment 
may be sufficient, if it be applicable to that debt ; and whether it be so 
applicable is a question of fact for the jury (d). And if no other account 
between the parties appear, it seems that the onus of showing that other trans- 
actions existed, to which the acknowledgment might possibly refer, is thrown 
on the defendant (e); although, in the first instance, it lies on the plaintiff 
to take the case out Qf the statute ( f ). But if the defendant wholly deny 
the debt, although lie admit the receipt of the money (g), or deny the debt, 
insisting that it has been barred by the statute (A), there is no evidence of 
an acknowledgment to go to a jury. It was not necessary before the late 
statute that the new promise or acknowledgment should be in writing; 
although the original promise, as to guarantee the debt of another, was 
required to be in writing (i). 

The giving a bill in part payment of a debt, more than six years before 
the action brought, but which bill has been paid within the six years, does 
not take the case out of the Statute of Limitations ; for the reason why a 


( 2 ) A* Court v. Cross , 3 Bing. 320. 

{a) The payment of interest is sufficient. 
Meaty v. Greens fade, 2 C. Sc J. 01. />- 

ring v. Veitch, 3 M. k \V. 1)0. A hill of 
exchange drawn by the dehtor, and deli- 
vered in payment of a debt, operates as 
payment from the time of delivery only, 
and not from the time when the bill is paid. 
Irving v. Veitch , 3 M. Sc W. 90. On an 
agreement that goods shall he taken in 
reduction of the demand, the delivery of 
such goods operates a'* payment. Hooper 
v. Stephens, 4 Ad. & Ell. 71. Hurt v. 
Nash , 2 C. M. & It, 1)37. 

(ft) Lloyd Mound, 2 N. R. 700. Frost v. 
Bengough, 1 Bing. 200;** where it was left to 
the jury to decide whether a letter written 
by the defendant had reference to the promis- 
sory note on which the action was brought, 
and was sufficient to take the case out of the 
statute. In the subsequent case of Morell 
v. Frith, 3 M. Sc \V. 402, it was held that 
the construction of un instrument given iu 
evidence to defeat the Statute of Limita- 
tions was for the Court, although, where 
extrinsic facts were used in explanation, 
those were for the consideration of the 


jury. In Burhett v. Church, 9 C. & P« 
201), it is stated to be the practice for the 
Judge to give his opinion whether a letter 
written by the defendant be a sufficient 
acknowledgment to take the case out of 
the statute, and to leave the case to the 
jury; and that it must either amount to a 
distinct promise to pay, or to a distinct 
acknowledgment that the sum is due. 

(r) Rowcroft v. Lomas, 4 M. & S. 457. 

(</) Frost v. Ben (jo ugh , 1 Bing. 2GG. 
Boillie v. Lord Inchiquin , 1 Esp. 435. 

( e ) See the observations of the Court 
in Frost v. Bengouyh, l Bing. 2GG. Per 
Parke, J. : " A paper is produced, which, 
though ambiguous, is sufficient to shift ou 
the defendant the onus, which at first was 
on tlie plaintiff.” Btirrough, J. : “ There is 
nothing to which the letter appears to relate 
but the prior demand." 

(f) Ibid. ; and per Bayley, J. in Beale 
v. Nind , 4 B. Sc A. 571. 

(g) Owen v. Woolley, B. N.P. 148. 

(ft) Colt-man v. Marsh, 3 Taunt. 380. 

(i) Gibbons v. M*CasUmd, 1 B. & A* 

690. 
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payment takes a case out of the statute is, that it is evidence of a fresh pro- 
mise ; and the promise must be considered to have been made when the bill 
was given, and not when it was paid ( k ). 

An acknowledgment to take the case out of the statute may be raised 
from circumstances, without express promise or admission (7). 

Evidence of an acknowledgment by one of several joint contractors is suf- 
ficient to bind the rest, even in separate actions against them; and although 
the acknowledgment be made not to the plaintiff, but by one of two co-con- 
tractors to the other (m), or to a third personal) ; and although it has been 
mude by one o^ftwo partners subsequent to the dissolution of partner- 
ship (o); and although the party to be affected by the acknowledgment, 
but who has joined in a promissory note, he but a surety for the other (p). 
But since the late statute (q), a new promise, even in writing, by one joint 
contractor, or executor or administrator, does not bind any other, 

Where one of two makers of a joint and several promissory note became 
bankrupt, the receiving a dividend under the commission within six years 
next before bringing the action, was held to be sufficient in an action 
against the other maker (r). 

The principle upon which such evidence is admissible, is, as lias been 
already observed (#), the community of interest between the party making 
the admission and the party to be affected by it, and the presumption that 
the former would not acknowledge that which wrs adverse to bis own inte- 
rest. And hence it may perhaps be doubted, whether such evidence be 
sufficient for such a purpose, where the party making it is no longer 
responsible (t). 

Where one of two joint drawers of «i bill of exchange became bankrupt, 
and the indorsees proved under the commission a debt exceeding the amount 
of the bill, and exhibited the bill as a security for the debt, and received a 
dividend within six yearn next before the action against the solvent partner, 
it was held that the action was barred by the statute (u). This case was 


( k ) Gownn v.*Forster, 3 lb & Ad. 507. 

(/) The plaintiffs being sued for money 
paid under a mistake to defendants, gave 
notice to the latter that if a verdict passed 
against the plaintiffs, they should look to 
the defendants, and they from time to time 
advised particular proceedings in the de- 
fence ; held sufficient to warrant the jury 
in finding on acknowledgment, or to justify 
the proving tinder the defendants’ commis- 
sion. East India Company v. Prince , 1 
Ry. & M. 407. 

(m) In an action against A . on the joint 
and several promissory note of A. and 2?., 
it was held that a letter written by A . to 
desiring him to settle the money, took the 
case out of the statute. Halliday v. Ward , 
3 Camp. 32. The same evidence seems also 
to be sufficient on issue taken on the plea 
actio non accrevit infra sex annas, 

(n) As in a deed between the defend- 
ants and a third person. M aunt Stephen 
v. Brooke , 3 B. & A. 141. See Clarke v. 
Hougham , 2 B. & C. 149. 

(o) Wood v. Braddick, 1 Taunt. 104. 

(p) Per ham v. Raynal , 2 Bing. 306. 
So in Burleigh v. Stot, 8 B. & C. 36, in an 


action against the administrator of a surety 
in a note, part payment by the principal 
within six years was held to be sufficient; 
and see Monde r ton v. Robertson, 4 M. fie 
Ry. 440. Payment of interest by one joint 
contractor is sufficient to take the case 
out of the statute, since 9 Geo. 4, c. 14. 
Chippendale v. Thurston , 1 M. & M. C. 
411. The payment of interest by one of 
several makers of a note ubove six years 
after it had become due, takes the case 
out of the statute as to all. Channel v. 
Bitchburn , 5 M. & W. 494. 

(7) 9 Geo. 4, c. 14, s. 1 ; supra , 665. 

(r) Jackson v. Fairbanks 2 1/. 111. 340. 
But see the observations on this case In 
Brandram v. Wharton , 1 B . Sc A. 463. 

(*) Supra, tit. Admission. 

(t) 1 B. Sc A. 463. See the observations 
of Bay ley and Abbott, Justices. 

(u) Brandram v. Wharton , 1 B. Sc A. 
463. Lord Ellenborougb, in giving judg- 
ment, founded himself on the distinction 
between express and implied acknowledg- 
ments ; and see his Lordship’s observations 
in Holme v. Green , 1 Starkie’s C. 488. 


Evidence 
of an ac- 
knowledg- 
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distinguished by the Court from that of Jackson v. Fairbanks for there the 
claim was made and the dividend received upon the instrument itself (x) ; 
in the later case the dividend was on a distinct debt, and the instrument 
was introduced but incidentally, and the introduction or omission of it 
neither increased nor diminished the claim upon the dividends. And it 
seems that such evidence iff not sufficient to bind a partner, unless it be 
clear and explicit (y). 

A subsequent promise, to take the debt out of the statute of limitations, 
must agree with the original promise stated in the declaration ( z ). A sub- 
sequent acknowledgment to an executor will not suppprt a declaration 
framed on promises to the testator (a); and an acknowledgment of negli- 
gence made within six years will not support a special action of assumpsit 
founded on negligence, which took place m^>re than six years ago ( b ), 
although in fact the negligence was first discovered within the six years. 

So where the cause of action arises from the doing or not doing some act 
at a particular time, in breach of a contract, an acknowledgment within six 
years of the previous breach of contract will not avoid the statute (c). 

So the principle does not apply to an acknowledgment made by one 
acting alieno jure . A . and B . made a joint and several promissory note, 
and ten years after the death of A., B . (who was one of A ! s executors) 
made a payment on the note on his own account, and it was held that tills 
was no evidence of a promise by the executors (d). 


(a?) See the observations of Abbott and 
Ilolroyd, Justices. 

( y ) Per Lord Ellenborough, 1 B. & A. 
408 ; and Holme v. Green , 1 Starkie’s C. 
480. In Munderson v. Reeve , K. B. Easter 
T. 1829, it appeared on a special case that 
payments had been made within the six 
years by Robertson, who had let judgment 
go by default, upon the joint-note on which 
the action was brought; and it having been 
admitted, or at least not disputed at the 
trial, that un account which Robertson 
had stated with the plaintiff contained an 
item for interest on the note, the Court 
held that the case was not distinguishable 
from that of Burleigh v. Stott, 8 B. & C, 
30; supra, 009, note (/). Bayley, J. ob- 
served In the course of the argument, that 
in Brandram v. Wharton, sujrra, there 
was in fact no acknowledgment by any 
one. An acknowledgment by the acceptor 
that he was indebted ou it to the payees 
but not to the drawer, there being no con- 
sideration for the bill, is not a sufficient 
acknowledgment in an action by the drawer. 
£astt*rby v. Pullen , 3 Sturkie, 180. But 
an acknowledgment, although it be to a 
stranger, of a debt due to the plaintiff, 
is sufficient. Peters v. Brown , 4 Esp. C. 
40 ; and see Clarke v. llougham , 2 B. & 
C. 149. Holliday v. Ward , 3 Camp. 32. 
Mountstephen v. Brook , 3 B. & A. 141. 

(z) The plaintiff may declare on the ori- 
ginal promise, and rely on the subsequent 
acknowledgment to take the case out of 
the statute. See Leaper v. Tat ton, 16 
East, 420, where the plaintiff declared 
against the defendant, as the acceptor of 


a bill of exchange; but note, that there the 
acknowledgment was held to be evidence 
on an account stated. See Bifknvll v. 
Kcppel, 1 N. R. 21. A' Court v. Cross, 
1 Bing. 332. The original debt remaining, 
and the remedy only being gone, it is only 
necessary to declare specially in the case 
of executors or administrators. Upton v. 
Else, 12 IMoore, 303. Secus, where the 
new promise is conditional. Haydon v. 
Williams, 7 Bing. 103. 

(a) So r ell v. Wine, $ East, 409, and 
per Ilolroyd, J. in Short v. M'Carthy , 3 
B. & A. 032. A declaration by the defen- 
dant to the plaintiff (executrix), that the 
testator always promised never to distress 
him for it, is no evidence of a promise to 
the testator. Ward v. Hunter , 6 Taunt. 
210; 1 B. &C. 251. 

(5) Short v. McCarthy, 3 B. & A. C2G, 
and supra , 658. * 

(c) Boydell v. Drummond , 2 Camp. 
157. 

(d) Atkins v. Tredgohl, 2 B. & C. 29; 
and vide supra , 005, and Slater v. Law - 
son, 1 B. & Ad. 396. The admission of the 
executors within six years before the filing 
of a creditor’s bill is not sufficient, as against 
the heir or devisee of a trader, so as to en- 
title him to payment out of the real estate 
in their hands, under the 47 Geo. 3, c. 74. 
Putnam v. Bates , 3 Russ. 188. A charge 
on the personal and teal estate by will is a 
trust against which the statute does not 
run ; a charge on land 19 a trust to be exe- 
cuted by the heir or devisee. Hargraves 
v. Michell, 6 Mad. 320 ; and see Burke v. 
Jones, 2 Vea. A B. 275. 
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Where there is a mutual account between the parties, every new item Mutual 
and credit in the account given by the one party to the other is an adxnis- accounts* 
sion of there being some unsettled account between them, the amount of 
which is to be afterwards ascertained ; and any act which the jury may 
consider as an acknowledgment of its being an open account, is sufficient 
to take the case out of the statute (e). 

Where the items of account are all on one side, as in an account between 
a tradesman and bis customer, and there be some items within the six years, 
but the rest are beyond it, the modern items will not enable the plaintiff to 
give evidence of the former (y*). 

Where there is a mutual account, but no item has accrued within the six 
years, the plaintiff will be precluded from recovering under this issue (//), 
or indeed from recovering at all, unless he can bring his case within the 
exception of the statute concerning merchants’ accounts, which must be 
done by means of a special replication (A). 

Where there are cross-demands arising out of the same transaction, and 
the plaintiff has kept alive his claim by continued process, he cannot avail 
himself of the statute to defeat the defendant’s 9et-off (t). 


(e) Per Lord Kenyon, C. J. in Calling v. 
Skoulding, 0 T. It. 189. In that case the 
defendants had hired certain premises of 
the plaintiff's testator for twenty-one years ; 
ten years afterwards the testator died, and 
rent for nine years and a half was then due ; 
and *20 7. was also due for cash lent on ac- 
count, seven or eight years before the death, 
and the testator was indebted to the defen- 
dants for vurious articles supplied by them 
in their trade. The Inst, half-year's arrear 
of rent, and one or two of the last articles 
of the defendants' bill for goods supplied, 
were within six years before the suing out 
of the writ. The amount of the articles 
furnished by the defendants within the last 
six years was maype than sufficient to cover 
tiie last half-year's rent. There had never 
been any settlement of account between the 
defendants and the testator. The balance 
due to the testator at the time of his death 
was 171/. Issues were joined on the pleas 
of non assumpsit and set-off, and on the 
replication of a promise within six years ; 
and the Court, after a consideration of all 
the former cases, held that the executors 
were entitled to recover. Where the whole 
of the items of the plaintiff's hill, as a proc- 
tor in a suit terminated by a sentence, were 
incurred more than six years before the suit, 
but two items were added within that pe- 
riod for perusing a letter from the adverse 
proctor as to the costs being paid and 
threatening proceedings against the bail, 
and for attending him thereon, held, that 
as the latter subject was only accidental 
and not connected with the former duty of 
the plaintiff, the statute was a bar to the 
original demand, and ne could only recover 
for the last items. Rothery v. Mannings, 
1 B. Sc Ad. 15. Where there has been no 
account in writing, nor any payment on 
account of a particular debt, it is not an 
open account within the meaning of the 


exception of the statute ; where a payment 
has been made without any specific appro- 
priation, the creditor is entitled to apply it 
in satisfaction of the part of his demand 
barred by the statute, but it is not such a 
part payment ns to take the earlier ]K>rtions 
out of the operation of the statute. Mills 
v. Fawkes, 5 Bing. N. C. 455. And see 
Tippets x.llcane , 1 C. M. Sc 11. 45; and 
Williams v. Griffith, *2 C. M. & It. 45; 
and Rosam/uet v. Wray , 0 Taunt. 597. 
The plaintiffs, as joint owners, worked co- 
partnership plantations in and kept an 
account with merchants and agents at 11., 
to whom they became largely indebted ; 
these were held not to be merchants' ac- 
counts within the exception in the statute. 
Forbes v. Skelton, 8 Sim. 355. 

(/) Per Denison, J. In Cotes v. Harris , 
B. N. P. 149. 

(g) Per Lord Kenyon, 0 T. It. 192. 

. (A) Ibid. And the clause as to mer- 
chants' accounts extends to those cases 
only where there are mutual accounts and 
reciprocal demands between two persons. 
Per Denison, J., Cotes v. Harris , B. N. P. 
149 ; and only to accounts current between 
merchants, and not to accounts stated be- 
tween them. Webber v. Tivill , 2 Saund. 
124 ; and see the cases cited, 2 Will. 
Saund. 127(0). The rule is, that if the 
account be once stated, the plaintiff must 
bring his action within six years; but if 
it be adjusted, and a following account be 
added, the plaintiff is not barred by the 
statute, for it is a running account. Ibid, 
and Farrington v. Lee, 1 Mod. 270; 2 
Mod. 311, 312. Scudamore v. White, 1 
Vern. 450. Welford v. Li Mel, 2 Ves. 400. 
Crunch v. Kirkman, Peake's C. 121. The 
clause is not confined to merchants. Ibid, 
and 2 Will. Saund. 127, b. ; although that 
opinion seems once to have prevailed. Ibid. 

(i) Ord v. Ruspini, 2 Esp. C. 270. 
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Disability. The disability ( k ) of a party must usually be pleaded in reply to a pica of 
the statute of limitations, but in some instances is matter of eifldence, as 
upon trials of ejectments. 

Where it is incumbent on a plaintiff to prove that he laboured under any 
disability which exempts him from the operation of the statute of limitations, 
he must show that it was a continuing disability from the first ; for it seems 
to be a general rule, that where such a statute has once begun to operate, 
no subsequent disability will restrain its progress (/). If therefore a plaintiff 
be in England when his right of action or title accrues, and he then depart 
beyond seas, and the time limited elapses, he and his representatives will 
be barred (/«). 

So if one of several partners be in England when the cause of action 
accrues, although the rest be then beyond seas^p). 

And if an estate descend to parceners, one of whom is under a disability, 
which continues for more than twenty years, and the other does not enter 
within the twenty years, the disability of the one does not preserve the 
title of the other ( o ). 

Where an ancestor died seised, leaving a son and daughter infants, and 
on the death of the ancestor a stranger entered, and the son went to sea and 
was supposed to have died abroad, within age, it was held that the daughter 
was not entitled to twenty years to make her entry after the death of her 
brother (p), but to ten years only after her coming of age, or to twenty after 
the death of the ancestor. 

It is no answer to a plea of the statute, that the debtor died within the 
six years ; and that by reason of litigation ns to the right of probate, an exe- 
cutor was not appointed until after the expiration of the six years (7). 

MAJORITY. 

1 n the exercise of a public or general power, a majority is to act for the 
whole (r). 

(k) The exception in the stat, 21 Jac. 1 , docs not cease during the interval between 

e. 1(5, s. 7, was held to apply to the ease of the death and the time of a person being 

absent plaintiffs only. Hal/ v. Wybourn , constituted personal representative. Frrake 

Carth. 10(5. Hut tiie stat. 4 Ann. 0 . 1(5, y. Cranefcldt , 3 M. Sc C. 499. And see 

». 10, enacts, that if any person against Jones v. Scott , 1 Russ. & M. 2 55; and 

whom there is any cause of action for sea- Rhodes v. S met hurst , 4 M. Sc \V. 42. 

men’s wages, or of action on the ens", the (*w) Smith v. //i/7 , 1 Wils. 134. Ireland 

jmrty may bring his action against such is a place beyond seas within this statute, 
parson after his return within the time Lane v. Bennett, 1 M. Sc W. 70. 

limited by the former statute. See H*i/- («) Perry v. Jackson , 4 T. R. 510. 

Hams v. Jones , 13 East, 430. Hall v. Wybourn, Carth. 130; and Ckevely 

(/) See Lord Kenyon’s observations in v. Bond , Carth. 220. 

Doc d. Duroure v. Jones, 4 T. It. 311. (o) Roe d. Lang don v. Rowlston , 2 

Gray v. Mendez , Str. 550. Ireland is be- Taunt. 441. 

yond scan, withiu the meaning iff the stat. ( p) Doe d. George v. Jcsson , 0 East, 
21 Jac. 1, c. 10 ; per Holt, O. J., Show. 91 ; 80. 

but Scotland is not. King v. Walker , Bl. ( 7 ) Rhodes v. S met hurst , 1 M. & W. 42. 

R. 280. Where the statute began to run (r) R. v. Justices of Lancashire, 5 B .Sc 

in the lifetime of the debtor, and after his A. 755, upon the question in what cases 

death, the will being contested, there was the act of a majority is binding. Sec 

for a considerable period no representative R. v. Brest on, 5 T. R. 592 ; Bac. Ab. 

who could be sued, held that it did not sus- Corp. E. 7. In all cases a majority of a 

pond the operation of the statute. Rhodes meeting capable of deciding binds. In the 

v. Strut hurst , 4 M. A W. 42. A direction, absence of any peculiar constitution, it is 

in a will of personal estate, for payment of not essential that a majority of the whole 
debts, does not prevent the operation* of the should meet. See tire St. 33 II. 8 , c. 27, 

statute, if once it has begun to run j and it which in effect, and in cases within the 
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MALICE. 

TnBRB are two classes of cases where the real intention of a man in doing 
a particular act is immaterial to civil or criminal responsibility. The one, 
where the act is of such a nature, that even though it be in itself noxious 
and injurious, yet, for reasons of policy, the law, without regard to the 
motives of the agent, excludes civil or penal liability. Thus a witness or 
deponent in a cause, however defamatory and however malicious his state- 
ment may be, is not responsible in an action or in a prosecution for slander 
or libel. • 

There is another, and that a large class, where the question of intention 
is in no way material, so lo*g as the act is voluntarily done. 

Whenever the law defines a right, or prescribes the performance of a duty, 
or prohibits a particular net, the wilful violation of the right, omission of the 
duty, or transgression, without legal excuse, is necessarily illegal, without 
regard to intention ; it would be manifestly mischievous, and even incon- 
sistent with the very notion of law, as a general rule of conduct, to allow 
the crude opinions of individuals to supersede the force of law (.v). In an 
intermediate and very extensive class of human actions, the actual intention 
is material ; this happens where the act is of such a nature that either unli- 
mited restraint or total prohibition would be inexpedient, and therefore 
here the law makes the actual intention of the agent the test of civil or cri- 
minal liability. To permit every man to prefer criminal accusations against 
others with perfect impunity, or, on the other hand, to subject every one. to 
the payment of damages or to penal visitation who made a charge which 
turned out to he false, would be highly inconvenient; such prosecutions are 
therefore neither wholly permitted, nor wholly prohibited; they an* allowed 
to he made with a bond fide intention, ami under circumstances which sup- 


statute, makes a majority of the body cor- 
porate to hind the rest. See Burn’s Ecc. 
L. by Tyr., vol. 2, p. 113. In the case 
of dean and chapter, the dean has no cast- 
ing voice. Ib. Case of Cathedral Church 
of Gloucester . II). ; of Carlisle , Ib. ; of 
Chester , Ib.; Ur. U land's Case , Ib; I tow- 
ard v. Bishoj ) of Chichester , 1 T. It. G50. 

(*) A party may be subject even to an 
indictment for a breach of the law, although 
he erred not intentionally, but ignorantly. 
See R. v. Picton, 30 Howell's St. Tr. 
489, and Lord Ellenborough's observations 
there. Thus magistrates are liable to an 
indictment for refusing to license a public- 
house, although they were acting under the 
advice of able counsel. R. v. Duke of 
Norfolk , as cited by Lord Ellen borough in 
R. v. Pic ton, 30 Howell's St. Tr. 489; 
where his lordship observed, that, “ To as- 
sert that no roan is to be considered as cri- 
minal because he has not acted intention- 
ally, but ignorantly, would lie leaving it to 
every man to say, * I will not inform my- 
self, and in consequence of sack negligence 
I shall not be deemed criminal.’ The sub- 
ject was very much considered when I was 
at the bar, in the case of some magistrates 
of Cumberland, and where it was held that 
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they were not entitled to an acquittal, al- 
though their mistake originated iti the best 
advice." And see R. v. Sainsbury , 4 T. 
It. 451. In the same case ( R . v. Pivton , 
30 Howell’s 8t. Tr. 489), Lord Elleu- 
borougli also observed, u if the act be un- 
lawful, it is a sufficient ground of convic- 
tion, ulthotigh tbe party may have thought 
that he had reasonable and probable ground 
for committing it : being unlawful, he 
chargeable for it by indictment. Malice 
Is the essence of an action for a malicious 
prosecution; here it is an inference of law 
from the facts." If a Judge in the ordi- 
nary exercise of his jurisdiction commit an 
error, lie cannot lie prosecuted ; hut if ho 
commit an error in acting beyond his juris- 
diction, he is not protected. Per Lord Kllen- 
1 mi rough, Ibid. And one who in the exer- 
cise of a public function (as a trustee under 
a turnpike Act), without emolument, and 
which he is comptdlable to execute, acts 
without malice, according to the best of his 
skill and diligence, is not liable In respect 
of consequential damage arising from his 
act. Sutton v. Clarke t 6 Taunt. 29 ; see 
also R . v. Sainsbury , 4 T. It. 794 ; but seo 
Roberts v. Read , 16 East, 215. 

X X 
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ply ft probable cause for the proceeding. Malice, therefore, which in legal 
and technical language is so frequently used as descriptive of thostpredica- 
nients which constitute civil or criminal liability, is of two kinds ; malice in 
law, and malice in fact, or actual malice. 

Malice in I Malice in law is a mere inference of law, which results simply from a 
( wilful transgression of the law. 

In numerous instances it means simply the evil inclination and disposi- 
tion of one who wilfully does that which is wrong, without any legal ex- 
cuse (/). In this sense malice has been said to be un disposition a faire un 
mod chose (a). 

In the same sense, one yho being arraigned of felony refuses to plead, is 
said to stand mute of malice (x). Again, the statute “ De malefactoribus in 
parcis (y),” reciting that trespassers did frequfntly refuse to yield them- 
selves to justice, adds, “ imo malitiam suam prosequendo $ continuando,” did 
flee or stand on their defence. 

So where a clerk in orders entered into warranty for hire, and refused to 
take his trial before lay judges, propter privilegitim clericale , then, according 
to Fleta, the warranty will avail nothing, and clericus gaol ce pro “ malitid 99 
comndttetiir Sf redimatur (z). 

So where one as a hired champion entered fraudulently into warranty, he 
is said to do so malitioch per fraudem $ mercedem (a). 

In such cases the term “ malicious” imports nothing more than the 
wicked and perverse disposition of the party who commits the act, and the 
precise and particular intention with which he did the act; whether he was 
moved “ ird vel odio vel cau&d lucri ,” is immaterial, he acts maliciously in 
wilfully transgressing the law. 

The application of the term " malicious ” is 9trongly illustrated in the 
case of homicide, where the malus animus, which brings the offence within 
the legal denomination of wilful murder, is frequently to be collected by 
the Court, as a matter of law, from the circumstances of the case, and is 
not an inference of fact to be drawn by a jury, as it must necessarily be 
whenever malice consists in the specific intention actually existing in the 
mind of the agent at the time of the act. “ Most, if not ail the cases of 
implied malice,” says Sir Michael Foster, “ will, if carefully adverted to, 
be found to turn upon this single point, that the fact hath been attended 
with such circumstances as plainly carry in them the indications of a heart 
regardless of social duty and totally bent upon mischief (b)” Malice of this 


(*) Sec Johnstons v. Sutton, 1 T. R. 
493. Cro, Car. 271. 

(it) 2 Roll. R. 461. Fost. 25a Malice 
In common acceptation means ill will 
against a person ; but in its legal sense it 
means a wrongful act done intentionally 
without just cause or excuse. Per Bay ley, 
J. in Bromage v. Prosser, 4 B .St C.255. 
See also Crozer v. Pilling , 4 B. & C. 26; 
where Abbott, L. C. J. says, M The act of 
the defendants in detaining the plaintiff in 
custody after he had tendered the debt, 
was wrongful, and must be presumed to 
have been malicious, in the absence of any 
circumstances to rebut the presumption of 
malice.*’ Under the st. 0 O, 3, c. 30, s. 48, 
the word maliciously is to be taken in its 
general signification as denoting an unlaw- 


ful and bad act ; whereas in order to bring 
the offender within the penalty of death, 
under the Black Act, the malice must be 
personal against the owner. Per Bavlev. 
J.4R&C.252. * 

(*) 4&5P.&M.C.4. 

(y) 21 Edw. l,s tat. 2. 

( 2 ) Fleta, lib. i, c. 38, s. 8,0. Fost. 256. 
The word malice was used in the same 
general sense by the best Roman authors, 
and in the civil law. Fost. 257. 

(«) Bracton de Corona, c. 32, s. 7. 

(5) Fost. 257 ; but even in the case of 
homicide, malice is frequently a question of 
fact, depending on the actual intention of 
the prisoner, and the real state of his mind. 
Vide Utfra, tit. Mcbdbb. 
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description is sometimes termed malice in law , or implied or constructive 
maliee ; it*is nothing more than the evil disposition, which is a necessary 
inference from the wilful doing of an injurious act without lawful 
excuse (c). Here malice does not depend on the actual intention of the 
prisoner; he may be guilty of malice prepense in legal consideration, 
although he entertained no malice whatsoever against the deceased (d). 

In numerous instances it is unnecessary to use any allegation of malice in 
the description of the offence, and in others, where the averment of malice 
is usual, or even necessary, it is not essential to give evidence to prove the 
averment, unless it consist in the existence of some precise and particular 
intention in the mind of the agent ; or in other words, where malice consists 
in a principle of malevolence to particulars (c), for otherwise it is a mer<| 
inference of law ; and even where special and particular malice is essential, 
the fact itself is usually presumptive evidence to prove it. 

In the next place, the term malice is frequently used to signify the actual 
‘State or disposition of the mind of the agent, with which he did a particular 
act; as that he did it with a view to prejudice a particular individual, either 
generally or in some specific manner. In this sense it is usually termed 
actual , express, or positive malice, and perhaps it may not improperly be 
termed malice in fact y in contradistinction to malice in law, where it is a 
mere inference of law; for it is obvious that wherever malices depends upon au 
actual state and disposition of mind, its existence is a question of pure fact, 
although undoubtedly in ascertaining thqt existence certain presumptions 
in fact which are recognized by the law, are to be regarded l>y juries. This 
kind of malice seems usually to resolve itself into a question of intention, 
a subject upon which some observations have already been hazarded ( i f ). 

A malicious intention in fact is a matter of inference from all the circum- 
stances of the particular case ; but nevertheless the terms, malice and mali- 
cious, being technical terms of law, involve, ns indeed all other technical 
expressions do, the application of legal judgment and consideration to the 
facts as found by a jury. 

Presumptions of law(^) as to malice in particular instances, depend upon 
considerations of policy and convenience, which greatly affect the nature 
of the proof, and the effect of malice when proved. In some instances the 
very existence of malice is wholly immaterial ; in other words, the law will 
decide conclusively in favour of a defendant, notwithstanding his malice or 
its injurious consequences to the plaintiff. As, where an action is brought 
for a libel, or words published or spoken by a Judge, juror or witness, in 
the ordinary course of a judicial proceeding (A). In others, the law will 
not exclude evidence of malice, but will presume against its existence, until 
it has been established by positive proof ; as in cases of libel or slander. 


(c) Malice implied in case of murder, is 
where the act is attended with such cir- 
cumstances as can admit of no excuse. 
Per Parker, C. J. 10 Mod. 214, 6. So an 
appeal brought per malitiam, was one 
which was wholly groundless* Per Lord 
Coke, 2 Ins. 281. 

(d) See Foster, 260, 7. In cases of ap- 
peals or death, it seems formerly to have 
been held to be unnecessary to use the term 
malice as descriptive of the offence ; it was 


sufficient to aver that the fact was done 
nequiter infeloniA . 

(e) Post. 260. 

(/) Supra, tit. Intention. 

(g) The assignment of a bond .by the 
Lord Chancellor is, It 1ms been held, con- 
clusive evidence of fraud and malice in 
the suing out the commission. Smith v. 
Broombed, 7 T. It. 300, under the statute, 
6 G. 2, c. 30. 

( h ) Supra, tit. Libel. 
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where the occasion supports such a presumption (I); or where the action is 
expressly founded upon a malicious proceeding, such as a malicious prose- 
cution by a private person, or a malicious conviction by a magistrate (A). 
In such and similar instances, malice, being the gist of the action, must be 
established ' by positive proof, independently of the act itself (/). 

In other cases, again, where the act of the defendant is unsupported by 
any presumption of law, supplied in his favour by the occasion and circum- 
stances of the act, which is in itself plainly hurtful and injurious to another, 
the very act itself supplies evidence of malice, and the onus of exculpation 
is thrown upon the defendant (m). 

Where a defendant is proved to have done that, the malicious doing of 
which is prohibited by the law, malice is a primd facie inference from the 
$pry act, for he must be presumed to have intended to do that which he 
did, and an intentional violation of the law is a malicious violation of it (n). 
The proof of facts in justification, excuse or alleviation, must be, in such 
cases, incumbent on the defendant. And where the offence consists not 
merely in the doing a particular act, but in the doing it maliciously, and 
with intent to effect a specified criminal object, evidence that the defendant 
intended to effect that purpose (o) is in like manner primd facie evidence 
of malice. 

It seems to be a general rule, that a gross, unfeeling and vicious disre- 
gard of consequences, however pernicious they may be to society, or how- 
ever fatal to the individual in particular, is equivalent to express malice, or 
perhaps, to speak more correctly, is strong, if not conclusive evidence of a 
specific intention to injure (/?). 

Such seem to be presumptions of law, in which the Courts in some in- 
stances draw the inference ; and upon which, in others, juries ought to act, 
under the direction of the Court. 

Where any doubt arises whether the party acted maliciously, or with 
such a fair and b<md fide intention as would in law protect him, or whether 
the particular injury resulted from meTe accident, seems to be a pure ques- 
tion of fact for the consideration of the jury, who are to decide whether 
the act was intentional , and if so, by what motive the agent was really 
actuated. 


MALICIOUS PROSECUTION. 

The proofs (g) in an action for a malicious prosecution are, 1st, Of the 
prosecution ; 2dly, Of the want of probable cause, and of tlie defendant’s 
malice ; 3dly, Of damage to the plaintiff. 

1st. Of a prosecution (r) by the defendant , from which the plaintiff has 
been discharged . If the prosecution was in the King’s Bench, at the assizes, 


($) See the different instances, supra, 
tit Libel. 

(A) Supra, Burley v. Bethune, infra, 
tit Malicious Prosecution. 

(/) See tit. Malicious Prosecution. 
(w) And therefore, when noxious and 
defamatory words are published without 
explanation from context or circumstances, 
the question of malice ought not to be left 
to the jury. Brassage v. Prosser , 4B.&C. 
255, and supra, 629. 

(a) If one doth a grievous mischief vo- 
luntarily, the law will Imply malice. Kel. 


126. Holt, 484. Cro. Car. 131. W. Jones, 
198. 1 Hale, 454. Palm. 585. Post 255. 
And see Farrington’s Case, supra, 52. 

(o) Supra, tit Intention. 

(p) Vide ittfra, tit Murder. 

(q) It is, of course. Incumbent on the 
plaintiff to prove so much as is put in 
issue by the pleadings, under the New 
Rules. See tit Rules. 

(r) An action lies for a malicious pro- 
secution of a charge in the Ecclesiastical 
Court. Gibs. 216; Burn's Ecc. Law, tit 
Churchwardens. 
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or quarter Reactions, the fact of prosecution and acquittal must he proved in Proof of 
the usual way, by the production of the record, or proof of nn examined 
copy of ’it (s). It is no objection to this proof, that no order of court, or fiat U ° 
of the attorney-general, allowing a copy of it to the party acquitted in a 
case of felony, is proved (f). It mu9t appear that the plaintiff was acquitted 
of the charge («) ; it is not sufficient to prove that the proceeding was 
stayed by the nolle prosequi of the attorney-general (x ) ; otherwise if he 
had pleaded not guilty, and the attorney-general had confessed it (y) ; and 
it is sufficient that the party was acquitted upon a defect in 'the indict- 
ment (z). 

Some proof ought to be given of the identity of the plaintiff with the 
party prosecuted. In order to prove that the defendant was the prose- 
cutor, it may be desirable to be prepared with the original bill of indict- 
ment; for although the names of the.witnesses on the back, of the bill are no 
part of the record, it is evidence that they were sworn to the bill (a) ; but it 
may be proved that the defendant was a witness, without producing the 
bill ( b ) ; and the indorsement of the party’s name as a witness on the bill is 
no evidence that he was the prosecutor (c). Where the defendant merely 
acted as a magistrate, the proof of his name on the back of the indictment 
as prosecutor, will not render him liable ( d ). The proper evidence to esta- 


(*) Sec Clayton v. Nelson, B. 1ST. P. 13. 
Kirk v. French , 1 Esp. C. 81. Morrison 
v. Kelly , 1 Bl. R. 385. Where a party, 
acquitted upon an indictment of felony, 
obtained upon the fiat of the attorney- 
geiieml a copy of the record of acquittal, 
upon a representation that the Judge had 
promised to grant it after the assizes, but 
which it appeared he had no authority to 
do, the Court refused to restrain the party 
from making use of it. Browne v. Cutnr 
ming , 10 B. Sc C. 70. 

(*) Legatt v. Tollcrvey , 14 East, 302. 
Jordan v. Lewis , 2 Str. 1122. And Ford's 
MS. The case of Legatt v. Tollervey, above 
cited, overruled that of Guinn v. Phillips , 
Monmouth summer assizes, 1763, where 
Adams, B. held that a copy of the record 
in felony ought not to be received, unless it 
had been ordered by the Judge (see Selw. 
N. P. 1063). But he held that, in ail cases 
of indictments for misdemeanors, a defen- 
dant is entitled to a copy of the record. 
And the same distinction was taken by Lord 
Mansfield, C. J., in Morrison v. Kelly, 1 Bl, 
R. 385, where the prosecution, however, 
had been for a misdemeanor. Among the 
orders and directions to be observed by 
justices of the peace, at the Old Bailey, 
26 C. 2, prefixed to Kelyng*s Crown Cases, 
is one, which directs M that no copy of any 
indictment for felony be given without 
speciial order, or motion made in the open 
court, at the general gaol delivery; because 
the late frequency of actions against pro- 
secutors, which cannot be without copies of 
the indictments, deterreth people from pro- 
secuting for the king upon just occasions." 
If A. and B . be tried on an indictment 
and acquitted, and a copy of the record he 
granted to A . alone, it is evidence for A . in 


an action against the prosecutor. Caddy 
v. Barlow , 1 M. Sc R. 275. Jordan v. Lewis , 
Str. 1122. In R. v. Brungan, 1 Leach’s 
C. C. L. 32, 3d edit. Willes, C. J, declared, 
that every prisoner on acquittal had an 
undoubted right and title to a copy of the 
record of such acquittal, for any use ho 
might choose to make of it ; but this has 
been denied in other cases. Ib. in the 
note. 

(m) Hunter v. French, Willes, 517. 

( x ) Goddard v. Smith , 6 Mod. 202; for, 
notwithstanding the nolle prosequi , fresh 
process may be sued out upon the indict- 
ment. Ibid, per Ld. Holt ; but it was said 
that there hud been no instance of any 
further proceeding after a nolle prosequi . 
Ibid. S. C. Salk. 21. Note, that the de- 
claration alleged an qcc/uittal, but the Court 
held that the entry of a nolle prosequi did 
not am ouut to an acquittal . 

(y) Ibid. 

(z) Wicks v. Fenthatn , 4 T. R. 247. 
Pippet v. Heme, 6 B. Sc A. 634. 

(a) Per Holt, C. J. in Johnson jr Ux* 
V. Browning, 0 Mod, 210. 

(b) Ibid, per Ld. Holt. 

(c) 1 Vent. 47 ; B. N. P. 14. It Is a 
question of fact for the jury to determine, 
who was the prosecutor. See the observa- 
tions of Lord Ellenborougb, C. J., in B . v. 
Commerell, 4 M. Sc 8. 207, and infra , n. (d). 
See also B. v. Smith , 1 Barr. 64 ; R v. 
Kettlexcorth, 5 T. R. 33; in neither of which 
was the prosecutor’s name in the indict- 
ment. Sometimes it is the business of the 
Court to make the inquiry* Ib. and B. v. 
Incledon , 1 M.&S.268. 

(rf) Glrlingtori v. Pit field , 1 Vent. 47. 
In B . v. Commerell, 4 M. Sc S. 203, it 
was held that the court of quarter sessions 
X x 3 
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blish tbit fact is, that the defendant employed an attorney or agent to con- 
duct the prosecution ; that he gave instructions concerning it ; paid the 
expenses ; procured the attendance of witnesses, or was otherwise active in 
forwarding the prosecution* It has been said that a grand juror may be 
called to prove that the defendant was the prosecutor (e) ; this, however, 
appears to be doubtful. 

It has been said that the recognizance to prosecute entered into by the 
defendant is evidence of his being the prosecutor (f) ; this, however, is in- 
conclusive evidence, to say the least, as the magistrate has it in his power 
to bind over all those who know or can declare anything material, &c., 
to prosecute or give evidence, so that a witness or party may be bound over 
without any option on his part. 

Where the substance only of the charge contained in the judgment or in- 
formation before a magistrate is alleged, it seems that a variance will not 
be material, unless the charge itself be different (g). 

Where the declaration professed to set out the substance of the indict- 
ment, and in specifying the goods, and their value, used the word valoris 
for valentice, it was held that the variance was not material (A). 

Where the declaration alleged that the defendant charged the plaintiff 
before the magistrate with assaulting and beating him, and the charge in 
fact was for assaulting and striking, the Court held, that as the declaration 
did not profess to describe the warrant, and had stated the charge correctly 
in substance, the variance was not material (i). 

So where the declaration for a malicious arrest stated the warrant to be 
to arrest the plaintiff for an assault with intent to rob A. (the informant), 
and the words of the warrant were “ with intent to rob, as he verily be- 
lieves ” (A). 

Where the declaration alleged that the defendant charged the plaintiff 
with felony before a magistrate, it was held that the averment was sup- 
ported by proof of a charge made, stating the suspicion of the defendant (/). 


might make an order on A . and B. for costs 
after an acquittal of a parish on a new in- 
dictment, although the names of A . and B* 
were not indorsed on the indictment. And 
per Ld. EUenhorough, H We know that in 
an action for a malicious prosecution, if the 
prosecutor be kept out of sight, it some- 
times becomes a point of very subtle evi- 
dence to determine. But id eertum est 
quod art urn reddi potest ; and it is a 
question to be ascertained by inquiry and 
evidence. It sometimes Is the business of 
this Court to make that Inquiry ; as in JR. 
v. Ineled&n, 1 M. & 8. 268, one question 
before the Court was, whether Sir A. Chi- 
chester was the prosecutor, So in this case 
the sessions have found these defendants 
to be the prosecutors, and the Court will 
not interfere with that decision unless it 
appeared that the sessions had improperly 
or carelessly so found.* And per Bayley 
and Dumpier, Js., “ it does not follow that 
he whose name is or the indictment must 
be the prosecutor;* neither in J?. v. Smith, 
1 Burr. 54, nor in J7. v. Kettleworthy 5 
T. It, 96, was the prosecutor’s name on the 
indictment. 

(<*) Sykes v. Dunbar, Selw. N. P. 1060. 


7 th ed. This evidence is said to have been 
admitted by Lord Kenyon, on the ground 
that this was a question of fact, the disclo- 
sure of which did not involve a breach of 
the grand juryman’s oath; but yet it 
seems, that either the witness must disclose 
the whole that passed, or the defendant 
would be precluded from ascertaining, 
upon cross-examination, the grounds from 
which the witness drew his general in- 
ference that the defendant was the prose- 
cutor. 

if) Eager v. Dyot, 5 C. & P. 4. 

(g) See further, tit. Variance. Wal- 
ters v. Mace , lb. and 2 B. & A. 756. Phil- 
lips v. Shaw , 5 B. & A. 964. 

(A) Johnson & Ux.v. Browning , 6 Mod. 
216 ; but it was said, that it would have 
been otherwise had the indictment been 
set out in hcec verba* lb. Vide supra f tit. 
Libel. 

(i) By m v. Moore, 5 Taunt 187: 
Marsh, 12. 

(A) But note, that Holt, C. J. said he 
would save the point ; a juror was after- 
wards withdrawn. 

(/) Davis v. Nook, 1 Starkic’s C. 377 ; 
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Evidence that the defendant, upon his application to a magistrate, stated 
facts which showed the plaintiff to have been guilty of nothing more than 
a tortious conversion of the defendant’s goods, upon which the magistrate 
issued a warrant to apprehend the plaintiff on suspicion of felony, will 
not support an averment that the defendant imposed the charge of felony 
upon him (m). 

If the plaintiff in his declaration set forth the indictment, which contains 
several charges, it is sufficient to prove that some of them were maliciously 
preferred, although there were good grounds for the rest (n). 

If the declaration allege an acquittal in bank, it is not proved by evidence 
of an acquittal at Nisi Prius (o). 

But if the day of acquittal be not averred by way of description of the 
record, a variance from the day of acquittal alleged will not be material. 
The declaration averred that crflermiriis, to wit, on the morrow of the Holy 
Trinity, &c. the plaintiff was in due manner, and by due course of law, 
acquitted. By the record of Nisi 2*rius it appeared that the acquittal took 
place on Tuesday next after the end of Easter term, and the proof was held 
to be sufficient (p). 

If the proceeding was by preferring a charge before a magistrate, the 
magistrate or his clerk should be served with a subpoena duces tecum , to 
produce the proceedings (q). If the information was laid by the defendant, 
his taking the oath, and hand-writing, should be proved, as also the issuing 
the warrant to the constable, &c. ; the warrant must also be produced 
and proved, and evidence must be given of the apprehension and deten- 


cor. Ld. Ellenborough, C. J. and afterwards 
by the Court of K. 1). Bavlcy, J. dissent. 

( m ) Leigh v. Webb , a Ksp. C. 105. 1 

Starkie’s O. 07. Cohen v. Morgan, 0 I). 
& 11 . 8 ; infra , 080, note (u). Where the de- 
claration "charged that the defendant mali- 
ciously, See. laid an information against the 
plaintiff, charging him with having felo- 
niously ridden away with two geldings, 
and the information, which was of the de- 
fendant's servant, merely alleged the riding 
them away after he was told that he must 
not, held, that being no more than a tres- 
pass, a count stating a malicious charge of 
felony could not be supported ; held also, 
that a subsequent charge of horse-stealing 
was evidence as to the motive of the de- 
fendant. Milton v. Elmore ,4 C. 6c P. 466. 

(n) Reed v. Taylor , 4 Taunt. (118. 

{o) Woodford v. Ashley , 11 East, 508. 
The declaration alleged that the plaintiff 
on Wednesday next after fifteen days of, 
See. in the Court of our said Lord the 
King, before the King himself at West- 
minster, before the Lord Chief Justice 
assigned to hold pleas before the King him- 
self. See. W. Sc J. being associated with him, 
See. was in due manner, and by due course 
of law, by a jury of the said county of 
Middlesex, acquitted. In order to prove 
this, a copy of the original roll was given 
in evidence, which stated the finding of 
the bill of indictment in the K. B., the 
process issued to bring the party into 
Court, the issue joined, the venire fheias 
jurat ores returnable in Hilary term, the 


distringas returnable In Easter term, the 
JVisi Prius redbrd on the return of the dis- 
tringas, setting out the postea (containing 
the trial, and verdict and acquittal), and 
lastly the judgment of the Court iu bank. 

(f>) Purcell v. Macnamara , 0 East, 157, 
overruling the case of Pope v. Foster , 4 T. 
H. 590. And see R. v. 1 lucks , 1 Starkle's 
C. 521 ; where on an indictment for per- 
jury, alleged to have been committed in 
the defendant's answer to a bill of disco- 
very filed in the Exchequer, it was alleged 
that the bill was filed on a day specified, 
and it was held to be no variance, although 
the bill was Intitled of a preceding term. 
And see 2?. v. Payne , cor. Ld. Kenyon, 
Westm. after Mich. 29 Geo. 3, where a 
similar variance was held to be immaterial. 
See Phillips v. Shaw, 4 B. Sc A. 435 ; 6 
B. Sc A. 984. And though the acquittal 
be unnecessarily alleged with a prout 
patet, yet if it might have been struck 
out of the declaration it may be rejected 
as surplusage. Stoddart v. Palmer , 3 B. 
Sc C. 2, and tit. Vauiawcb. 

(q) Where the declaration alleged an 
information before a magistrate, and evi- 
dence was offered of an admission by the 
defendant that he had laid an information 
before a magistrate, and it appeared from 
the evidence of the magistrate's clerk that 
the practice was to take such information 
In writing, but no evidence was given of 
the information itself, the plaintiff was 
nonsuited. Smith v. Walker , cor. Bayley, 
J. York Sum. Ass. 1821. 
x x 4 
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tion of the plaintiff under the warrant, and his ultimate discharge must 
also be shown. 

Where evidence was given of the loss of the warrant, parol evidence of 
its contents was admitted without proof of the information (r). 

An allegation that the plaintiff wrongfully and without reasonable cause 
imposed the crime of felony on the plaintiff, cannot be snpported but 
by evidence that the defendant went before a magistrate and made a charge 
of felony (s). 

Where the defendant went merely as a witness to support a charge pre- 
ferred by another, and the magistrate bound the witness over to appear as 
a witness on the trial ( t ), Lord Tentenfen held that the action was not 
maintainable against him. 

2dJy. Malice and the want of probable cause . — If a party prosecute another 
on a criminal charge, it is a rule of law, which seems to be founded upon 
principles of policy and convenience, that the prosecutor shall be protected 
in so doing, however malicious his private motives may have been, provided 
he had probable cause («) for preferring the charge. 

This protection appears to be not, only one of convenience hut of justice, 
or even of necessity, when it is considered how often it happens that the 
facts upon which a prosecution is pToperly founded are confined to the 
knowledge of the prosecutor alone ; and if this proof were not to be re- 
quired on the part of the plaintiff, every prosecutor would in such case be 
left exposed to an action, against which he might have no defence (a:), if 
malice were to he inferred from the apparent want of probable cause. 

It is incumbent on the plaintiff, in the first place, to prove the absence of 
probable cause (y) ; slight evidence has been held to be sufficient, the plain- 
tiff being called upon ro prove a negative (z). What will amount to pro- 


(r) Newsam v. Cnrr, 2 Starkie's C. 70, 
cor. Wood, II. Note, it did not appear 
that any information had boon taken, and 
yet it seems that it is to be presumed in a 
case of felony that one has been taken. 

(*) Wizard v. Kelly, 2 B. & C. 283. 
Soe Clark v. Postan , 0 0. U P. 423. 

(t) JEager v. Harman and others, West. 
8itt. after Trln. 1831. 

(u) 1 T. R. 620. 1 Salk. 14, 16.21. 6 
Mod. 304. 405. 1 Vent. 80. Carth. 416. 
Where a party robbed or injured merely 
states actual facts to a magistrate, on 
which the latter acts according to his own 
discretion, the action it seems is not main- 
tainable. The complainant cannot, in pro- 
priety, be said to be the prosecutor of the 
person against whom the magistrate may 
think fit to issue his warrant ; and whether 
there be or be not probable cause for issu- 
ing the warrant, there was, at all events, 
probable cause for making the statement, 
and no malice can be inferred from a mere 
statement of fhcts according to the truth. 
Where the defendant went before a magis- 
trate, and stated the feet of his having lost 
a bill of exchange, and the magistrate's 
clerk stated the substance, but added that 
the. plaintiff had feloniously stolen the 
bill ; there being no evidence of malice on 
the part of the defendant, it was held that 


the plaintiff had been properly nonsuited. 
Cohen v. Morgan , 6 D. Sc K. 8. 

(ar) See Lord Kenyon’s observations in 
Sykes v. Dunbar , 1 Camp. 202, in note. 

(y) WUlans v. Taylor , 0 Bing. 183. 
Action for maliciously suing out a com- 
mission of bankruptcy; the plaintiff, after 
proving the commission and adjudication, 
and that it was afterwards superseded by 
the defendant, proved also, that in an 
action of trespass by him ogainst the de- 
fendant for taking goods, under which the 
defendant justified as assignee, a verdict 
was given for the plaintiff : he also proved a 
removal of goods which, under the circum- 
stances, could not amount to an act of 
bankruptcy, but which, in the absence of 
any other, was presumed to have been re- 
lied on as the act of bankruptcy ; held, that 
It was sufficient evidence on the part of the 
plaintiff of want of probable cause, to call 
upon the other party to prove the affirma- 
tive. Cotton v. James , 1 B. A Ad. 128. 

(z) Jnetedon v. Derry, 1 Camp. 203. 
Taylor v. WUlans, 2 B. A Ad. 857. Per 
Ld. Tenterden, in Cotton v. James , 1 B.& 
Ad. 133, it is said to have been held, that 
observations of the Judge on the trial of 
the indictment, tending to censure the 
mode in which the proceedings have been 
conducted, are admissible for the plaintiff 
Warns v. Terry, cor. Littkdale, J., Wiaton 
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bable cause may be either a question of fete, to be decided by the Court Wljthont 
on the particular facts, as found by the jury (a), or may, it seems, be aconclu- P rc **Ma 
sion or inference of fact to be drawn by the jury (5). Evidence of the most 

Strain. Ass. 1886. Roscoe on Evidence, ney, for maliciously and without probable 
413. cause indicting him for sending a threaten* 

(a) In Candell v. London, 1 T. R. 520, ing letter, it appeared that his clients having 

Duller, J., stated, that what is reasonable inquired of the defendant as to the truth of 

or probable cause is matter of law. In a representation made by a person who had 

Johnstone v. Sutton, 1 T. R. 543, it is offered to buy goods of them, the defendant 

said, that the question of probable cause replied that he would not be responsible 

is a mixed question of law and fact: who- for the debt, but believed the person had 

tlicr the circumstances alleged to show it the employment he represented. The goods 

probable or not probable existed, is a mat- were then supplied to him. His repre- 

ter of fact ; hut whether, supposing them sentatfon turned out to be false, and the 

to be true, they amount to a probable cause, plaintiff, by direction of his clients, wrote 

is a question of law ; and that upon this a letter to defendant, demanding payment 

distinction the case of Reynolds v. Ken- of the price of the goods obtained from his 

nedy , 1 Wils. 232, was decided. Bee also clients through the defendant** represen ta- 
ll. N. P. 14, which cites Golding v. Crowle , tion ; and stating, that the circumstances 

Mich. 25 G. 2, where a verdict for the plain- made it incumbent ou his clients to bring 

tiff was set aside, not as a verdict against the matter under the notice of the public, 

evidence, but as a verdict against law, the if the defendants did not immediately dis- 

Judge having reported that there was pro- charge the amount; that he hail lnstmc- 

bable cause. See also the judgments of tious to adopt proc<H3dinga, if the matter 

Ld. Mansfield and of Ld. Loughborough, in were not arranged in the course of the 

Johnstone v. Sutton , 1 T.R. 544 ; 2 T. R. morrow ; and that, as those measures would 

231 . The* rule is one of legal policy, which be of serious consequence to the defendants, 

protects a party to a certain extent, not- he hoped they would prevent them by at* 

withstanding his malicious intention; (for tentiun to his letter. The defendant was 

although lie may intend ill, yet still good then summoned before a magistrate, to 

may arise by encouraging the prosecution answer a charge of obtaining goods under 

of offenders) : the application of the rule false pretences ; the plaiutlff served the 

must usually be a question of law, for a summons, and attended with hlg clients, 

jury cannot say how far a mere rule of and the compluint was dismissed. The 

law is to operate. Bee tit. Law & Fact, defendant afterwards indicted the plaintiff 
Vol. I. See also Hill v. Yates , 2 Moore, for sending a threatening letter, contrary 

80 ; Isaacs v. Brand, 2 Starkie’s C. 167. to the 7 5c 8 Geo. 4, c.29, s. 8, and he was 

And see Bams v. Hardy , 6 B. 5c C. 225. acquitted. On the trial of this action the 

Davis hired a chaise in the name of Hardy, J udge, without leaving any question to the 

and received from the assignee of Martin, jury, decided that there was reasonable 

a bankrupt, the amount of the chaise-hire: and probable cause for preferring the in- 

hc did not pay it to the innkeeper or to dictment ; held that the decision was cor- 

Hardy, nor did he mention to the latter rect, and that the evidence did not raise a 

that he had received the amount. Upon a question of feet for the jury, whether the 

charge being preferred against Davis, he defendant bond fide believed that he hod a 

was examined before one of the magistrates, reasonable cause for indicting, but a pure 

and admitted most of the facts. On this question of law for the Judge, whether 

evidence the learned Judge at the trial was the defendant had such reasonable cause, 

of opinion, that there was sufficient evi- Blackford, gent . one % $c, v. Bod , 2 B .Sc 

deuce of the want of probable cause for Ad. 170. And see Append, vol. ii, 681. 

indicting Davis for embezzlement. (The (ft) See Vol. I. tit. Law Ann Fact. 

Court of K. B. were afterwards of the same Isaacs v. Brand , 2 Stark io’s C. 167. 
opinion.) In the same case, Staines, the Brookes v. Warwick, 2 Stark ie's C. 389. 

proprietor of the chaise, was afterwards Lord Kenyon*s observations, in Holton v. 

called as a witness for the defendant; and Shepherd, 6 East, 14, n. Fry v. Hill, 

it appeared on his evidence that Staines 7 Taunt. 397. Starkie on Libel, Ac. vol. I, 

having applied to Davis for payment, the p* 279 ; infra, 683, note (p). Beckwith v. 

latter requested Staines not to tell Hardy, Phibly f 6 B. & C. 635. Where a felony 

for it would do him a great injury. The has been committed, though not by the 

learned Judge was of opinion that the sub- plaintiff, a private person may justify not 

sequent facts, coupled with the former, only a prosecution, but even an actual 

nonsuited the plaintiff, though pressed by arrest, if be acted on fefr and reasonable 

the defendant** counsel to leave It to the jury . grounds of suspicion. But In an action of 
whether they believed Staines’s evidence ; trespass, It would be necessary that the 

and the Court of K. B. refused to set aside defendant (not being a peace officer) should 

the nonsuit. See also Spencer v. Jacob , plead specially the grounds on which he 

1 M. AM. 180. In an action by an attor- acted. See Mure v. Kaye, 4 Taunt. 34. 
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express malice will not dispense with proof of the absence of probable 
calise (c). 

Under the New Rules, probable cause is put in issue by the general plea 
of not guilty (<f)* 

Where, upon an indictment for a malicious prosecution for perjury, it 
appeared that part of the affidavit on which perjury had been assigned had 
been falsely sworn, but that there was no probable cause for some assign- 
ments of perjury on some of the transactions contained in the affidavit, it 
was held that the action was maintainable (e); for there being no probable 
cause for some of the charges in the indictment, it was preferred without 
probable cause (f). 

It is invariably necessary, in an action of this nature, to give some posi- 
tive evidence, arising out of the circumstances of the prosecution, to show 
that it was groundless ; it is insufficient to prove a mere acquittal, or even 
to prove any neglect or omission on the part of the defendant to make good 
his charge; for, as was observed in the case Qf Purcell v . Macnamara (<7), the 


bPCloughan v. Clayton, 2 Starkie’s C. 
445. Haw. b. 2, c. 12, s. 15. In such cases, 
therefore, it may be a question of law for 
the Court, whether the circumstances were 
sufficient to justify an arrest. No one who 
did not himself believe, on facts within 
his knowledge, that the party was guilty, 
would be justified In making an arrest. 
Haw. b. 2, c. 12, s. 15. Sir Anthony Ash- 
ley' $ Case , 12 Co. 02. The defendant, a 
constable acting upon the information of 
another, corroborated by a supposed inter- 
cepted anonymous letter, apprehended the 
plaintiff at her lodgings at night, without 
any warrant; it was left to the jury to 
consider whether, looking at the facts, the 
defendant had reasonable ground to sup- 
pose the plaintiff implicated in the felony 
with which she had been charged, and 
whether, standing in his place, they would 
have acted as he had done; and it was 
held that the direction was not improper. 
J Davis v. Bussell , 5 Bing. 354. In an 
action for maliciously indicting A . for per- 
jury, It appeared that the defendant B., in 
1824, preferred the indictment, and gave 
evidence before the grand jury ; that the 
bill was found, was removed into K. B.,and 
tried In 1827 ; and that B ,, who was then 
in custody, was brought into Court under 
a habeas corpus, obtained by his attorney 
on the ground that he was a material wit- 
ness ; but he did not give evidence, and A . 
was acquitted. The Judge in his direction 
toM. the Jury, that if the defendant did not 
appear at the trial as a witness, from a 
consciousness that he had no evidence to 
give which would support the Indictment, 
then there was a want of probable cause, 
and they should find for the plaintiff; but 
if his non-appearance did not proceed on 
that ground, then there was no proof of 
want of probable cause, and they should 
find for the defendant. The defendant 
offered no evidence, and the jury found 
for the plaintiff. Upon error on a hill of 


exceptions, wherein the objection stated 
to the summing up was, that the Judge 
himself ought to have determined upon the 
facts whether there was probable cause, 
without leaving any question to the jury, it 
was held, that under the circumstances, the 
motive which induced the defendant not to 
appear as a witness was a question of fact for 
the jury, and that they might be directed 
to conclude there was or was not probable 
cause, and to find for or against the defen- 
dant, according to their opinion of the mo- 
tive. Taylor v. Willans (in error), 2 B. & 
Ad. 845. In the case of Macdonald v. Book, 
2 Bing. N. C. 217, it was held that the 
Judge was warranted, under the particular 
circumstances of the case, in leaving the 
question of want of probable cause to the 
jury ; and Tindal, C. J, observed, “ There 
are some cases, no doubt, in which a Judge 
may be expected to tell the jury whether 
or not a defendant had probable cause for 
proceeding against the plaintiff, as in the 
case of a threatening letter, or the like; but 
where the probable cause consists partly of 
facts and partly of matter of law, a Judge 
would be warranted in leaving the question 
to a jury.” But see Appendix. 

(<?) Turner v. Turner, 1 Gow. 50. 
Johnson v. Sutton, 1 T. R. 545. 

(d) Cotton v. Brown, 3 Ad. Sc EiL 362; 
4 N. <fc M. 836, S. C. In an action for ma- 
liciously outlawing the plaintiff, the pica 
of not guilty puts in issue the existence 
of reasonable and probable cause, bnt not 
the reversal of the outlawry. Drummond 
v. Phgou, 2 Bing. N.C. 114. 

(e) Bead v. Taylor , 4 Taunt. 616. 

(/) Per Gibbs, C. J., Beed v. Taylor, 

4 Taunt. 016. 

(ff) 9 East, 361. Sykes ▼. Dunbar, 
cited 9 East, 363, in the note, where Lord 
Kenyon ruled, that it was not sufficient 
for the plaintiff to show his acquittal, with- 
out going farther, and giving evidence of 
malice in the defendant And see Include* 
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prosecution may have been commenced and abandoned from the purest and 
most laudable motives. 

Thus it is not enough to show, that on an indictment of the plaintiff by 
the defendant for peijury, the former was acquitted upon the trial, on failure 
of the prosecutor's appearance when called (A) j even although the foots lay 
within the defendant’s knowledge, who, had there been the least foundation 
for the prosecution, might have proved it (t). 

Or to prove that the bill was thrown out by the grand jury (A), or that 
the defendant, after charging the plaintiff on oath with an assault, omitted 
to prefer an indictment (/). 

Where the prosecutor has abandoned the prosecution without giving any 
evidence, and it is proved that the defendant was actuated by malicious 
motives in preferring the bill, although some evidence must still be given of 
the want of probable cause, slight evidence will be sufficient (m). 

Where the defendant had preferred three bills of indictment against the 
plaintiff on the same charge, one of which had been found on his own testi- 
mony, and he abandoned the last indictment at the time of trial, after it had 
been pending three years, it was held to be sufficient primd facie evidence 
of the want of probable cause (n). 

In an action against a magistrate for a malicious conviction, the question 
is not whether there was probable cause in fact for convicting, but whether 
he had any probable cause for convicting; and for this purpose, what passed 
before him upon the hearing is not only proper, but essential evidence with 
a view to the question of malice (o). It is also incumbent on the plaintiff to 
prove the existence of malice, as well as the want of probable cause. 

The existence of malice is usually (pf a question of fact for the jury. 


v. Berry, 1 Comp. 203. Wallis v. Alpine, 
1 Camp. 204, (n.) Williams v. Taylor, 
6 Bing. 188. Willans v. Taylor, 0 Bing. 
187 ; 2 B. & Ad. 845. 

(/a) 9 East, 363. 

(i) The circumstance, that in the parti- 
cular case the facts are peculiarly within 
the knowledge of the prosecutor, and the 
proof of them within his reach, would clearly 
be an insufficient reason for departing from 
the general rule, which seems to he founded 
partly on the difficulty under which a de- 
fendant must often labour, in proving by 
other witnesses the cause which he had 
for instituting the prosecution. In Builer’s 
Nisi Prius, 14, it is laid down, that where 
the facts are in the knowledge of the de- 
fendant himself, he must show a probable 
cause, though the indictment has been 
found by a grand jury, or the plaintiff shall 
recover, without proof of express malice : 
for this position, the case of Parrott v. 
Fish wick, Load. Sitt. after Trin.T. 1772, Is 
referred to; but from the note of this case, 
given 9 East, 962, it appears that where a 
defendant bad been acquitted by verdict. 
Lord Mansfield, in summing up, said, “ that 
it was not necessary to prove express ma- 
lice ; for if it appeared that there was no 
probable cause, that was sufficient to prove 
implied malice, which was all that was 
necessary to be proved to support this 
action. For in that case all the facts lay 


within the defendant's own knowledge; and 
if there were the least foundation for the 
prosecution, it was in his power and in- 
cumbent on him to prove it.* 9 Verdict for 
the plaintiff, damages 50 1. It is observed 
by Mr. East, iu the uote referred to, that It 
was perfectly consistent with the summing 
up, that the plaintiff had given primA facie 
evidence to negative any probable cause. 

(h) Byne v. Moore, Marsh, 12. In 
Nicholson v. Coghill, 4 B. & C. 23, Ilol- 
royd, J., said, that in actions for malicious 
prosecutions it had been held that evidence 
of the bill having been thrown ont by the 
grand jury, was sufficient to warrant an 
inference of the absence of probable cause. 
(0 Wallis v. Alpine, 1 Camp. 204. 

(m) Per Le Blanc, J., Incledon v. Berry, 
1 Camp. 209, in the note. 

(») Willans v. Taylor, 8 Bing. 193. 

(o) Burley v. Bethune, 5 Taunt. 560. 
ip) See Johnstone v. Sutton . 1 T. li. 
513. Yet there may be cases so circum- 
stanced, that though the Courts might 
not go so for as to iufer malice in point of 
law, without the aid of a jury, yet they 
would leave it to the jury to imply mallee. 
Brookes v. Warwick, 2 Starkie*§ C. 389. 
See also Isaacs v. Brand, 2 Starkie’s C. 
167. Supra, Vol. L tit. Law and Fact. 
The defendant had held the plaintiff to 
bail, as administratrix, for a debt due 
from the estate ; and upon the trial of the 
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VLxmctovB prosecution: 


Malle#. The proof of malice in this action (as has already been observed) usually 
results from the want of probable cause, which when once established affords 
a strong presumption of malice (g). Evidence as to the conduct of the de- 
fendant in the course of the transaction, his declarations on the subject, 
and any forwardness and activity in exposing the plaintiff by a publication 
of the proceedings, is properly adduced to prove malice (r). It seems also, 
that the plaintiff may give in evidence the proof adduced by the defendant 
on the trial of the charge (s). So he may give in evidence publications by 
the defendant on the subject of the charge (/). 

Where the prosecution was against the plaintiff and another, the plaintiff 
may, as part of the res gesta and to show the animus of the defendant, give 
in evidence misconduct in the transaction against the other party in- 
dicted («). 

Where the defendant, a Bank inspector, had procured the plaintiff, a 
tradesman, to be taken into custody on a charge of having in his possession 
a forged bank-note, without legal excuse, because he had refused, after 
paying the amount to the person to whom he had paid it away, to deliver 
it up to the inspector, Lord Ellenborough held that the pressing a com- 
mitment, under such circumstances, was such crassa ignorantia that it 
amounted to malice (r). 

action for maliciously bolding to ball, tlie put in, as showing that those who con- 

plaintiff relied wholly on the mere fact of ducted the prosecution had taken means 

her having been held to bail when she was to prevent a person becoming bail for A . 

not liable to arrest, and gave no extrinsic This was held to be admissible, without 

evidence of malice. The jury having found calling the clerk to prove an authority 

a verdict for the plaintiff, with five shil- from ids master to make the affidavit, 

lings damages, the Court, upon a motion Taylor v. Willans (in error), 2 B. Sc Ad. 

for a new trial, doubted whether the very 845. It has been held that in order to 

fact of holding the party to bail, under support the averment of m&Tice, it must 

such circumstances, was not evidence from be shown that the charge is wilfully false, 

which malice wus to be implied , and re- Cohen v. Morgan , 6 D. & R. 9, cor. 

fused to disturb tbe verdict. Fletcher v. Abbott, C. J. ; this doctrine does not seem 

Webby II Price, 881. to be warranted by the authorities. 

(^) No evidence of malice can be more (*) B. N. P. 13, 14. 

cogent than that the defendant knew that (t) Chambers v. Robinson , Str. 601, 

the plaintiff was innocent. Purcell v. where the plaintiff gave in evidence an 

Macnamara, 9 Bast, 361 ; Burley v. advertisement published by the defendant 

Bethune, 5 Taunt 583; Turner v. Oow, pending the prosecution of an indictment 

20. The want of probable cause is not for peijury, though an information had 

conclusive as to malice. Mitchell v. been granted ; but the Chief Justice in- 

Jenkins , 5 B. & Ad. 558; 2 N. & M." formed the jury that they* were not to 
301. consider it in damages, but only as a cir- 

(r) Str. 601. So it has been held that cumstance of malice. . 
evidence of malevolent misconduct by the (»/) Caddy v. Barlom, 1 M. Sc Ry. 275. 

defendant towards the plaintiff, tending to (v) Brookes v. Warwick, 2 Starkic's C. 

show evil motives after the prosecution, 380. The plaintiff had taken the note in 

is admissible. Caddy v. Barlow, 1 M. & the usual course of business, and paid it 

Reg. 275. The plaintiff having been taken in the usual course to B, The note being 

into custody on a criminal charge, offers stopped at the Bank, was stamped as a 

bail before the magistrate, to which tbe forgery, and brought by an inspector to 

prosecutor objects ; a letter purporting to the plaintiff. Hie plaintiff paid the amount 

have been written by a Judge, on reading to B. f and refused to give it up to the 

which the magistrate was induced to admit inspector, insisting on his right to retain 

the plaintiff to bail, is evidence merely to it. The inspector, without any ground for 

•how that the magistrate refused bail till suspicion, charged the plaintiff with felo- 

eo induced, without proof that the letter niously having the note in his possession, 

was written by the Judge. Taylor v. without lawful excuse. The case was very 

Willans, 10 B. & C. 845. And in order pertinaciously pressed on the part of the 

to show that the prosecutor took steps to plaintiff, although Lord Ellenborough bad, 

prevent a person from becoming bail, an early in tbe cause, expressed a strong 

affidavit made by the attorney’* clerk was opinion on the subject, and left it to the 
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The defendant may give In evidence any facts which show that he had 
probable cause for prosecuting, and that he acted boni fide upon that ground 
of suspicion. ,.It is no answer to the action that the defendant acted upon 
the opinion of counsel, if the statement of facts upon which the opinion was 
founded was incorrect^r the opinion itself unwarranted (x). 

If it appear that the jury, upon the trial of the plaintiff, entertained doubts 
upon the evidence, and deliberated as to his guilt after the case was con- 
cluded, the fact is, it seems, evidence of a probable cause (y). 

It is obviously of importance to prove that a felony has been committed (s), 
and to be prepared with proof of such circumstances as tend to throw 
suspicion on the plaintiff (a). This, however, would probably be deemed to 
be insufficient in case of express proof that the defendant knew that the 
prosecution was without foundation. 

In the case of Johnson v. Browning (b), where it appeared that no one was 
present at the time of the supposed robbery but the wife of the defendant in 
the action, Lord Holt admitted evidence of what she swore at the trial of 
the indictment ; but it is obvious that this was done under the impression 
that it was incumbent on the defendant to establish the fact of probable 
cause, although no evidence were given to establish the negative. 

Where the plaintiff has been arrested on a charge of larciny, it has been 
doubted whether the defendant, after having given some evidence of pro- 
bable cause, can give evidence to prove that the plaintiff was a man of bad 
character (c); but it seems that although such evidence affords no presump- 
tion of probable cause in the particular instance (rf), yet that it is matter 
admissible in mitigation of damages. 

3dly. The damage sustained . — The pfaintiff may prove, in aggravation of 
damages, the length of imprisonment, his expenses, situation, and circum- 
stances. The peril and jeopardy in which a man’s life and ^iberty are 
placed by a malicious prosecution, or the prejudice to his fame and reputa- 
tion, constitute a sufficient ground of action (c); so although neither his 


jury upon the ground of malice. The jury 
found for the plaintiff, damages 501. 

(x) Hewlett v. Crutchley, 5 Taunt. 
277. 

(?/) In Smith v, Macdonald , 3 Esp. C. 
7, Lord Kenyon held, that If the jury 
paused before they acquitted the plaintiff 
upon his trial for the offence, he should 
hold that there was probable c&ubc for the 
prosecution. It does not appear whether 
in that case the evidence rested upon the 
testimony of the prosecutor, the defendant 
iu the action. It is also to be observed, 
that there was no evidence to negative 
probable cause, a circumstance in itself 
sufficient to warrant a nonsuit. See also 
Zifwal v. Smallman, Selw. N. P. 946. 
Golding v. Crowle, B. N. P„ 14. 

(z) In Johnson v. Browning , 6 Mod. 
216, Lord Holt seems to have considered 
this proof to be essential to the defence ; 
but it seems to be a good defence to prove 
reasonable grounds lor suspecting the guilt 
of the plaintiff, although no felony was 
committed. See Samuel v. Payne, Dough 
345. Ledwith v. Catchpots , €ald. 291. 
Supra , 601. 


(a) See Knight v. Germain, Cro. Eliz. 
134. Pain v. Rochester, Oro. Eliz. 871. 

( b ) 6 Mod. 216. In B. N, P. 14, citing 
Cobb v. Carr , It is said, that the defend- 
ant’s evidence of ujhat he swore upon the 
trial of the indictment Is evidence : this, 
however, does not seem to be warranted; 
*for if the principle of necessity operated in 
such a case, the effect would be to admit 
the testimony of the defendant himself, by 
which means the plaintiff would have the 
benefit of a cross-examination. 

(c) In the case of Rodrtffuez v. Tadmire 
2 Hap. C. 721, Lord Kenyon admitted 
general evidence to that effect. In Newsant 
v, Carr, 2 Starkle’s C. 69, cor. Wood, B., 
where a witness was asked whether the 
plaintiff’s house had not been searched on 
former occasions, and whether he was not 
a man of suspicious character, Wood!, B. 
overruled the question, observing, that in 
actions of slander such evidence would be 
admissible to mitigate the damages, but 
that In the present case it would afford no 
evidence of probable cause. 

(d) Ibid. 

(e) Saviil v. Roberts, B. N. P. 13. 
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fame nor liberty be affected, if he has been put to needless expense to 
defend himself ( f ). In the assessment of damages, the costs incurred by 
the plaintiff are to be estimated as between attorney and client^). 

If a man be falsely and maliciously indicted of a crime which is a scandal 
to him, and hurts his fame, an action lies, although t ho indictment be insuffi- 
cient, or an ignoramus be found (A) ; for although no expense may have 
been incurred, tbe mischief of the slander has been effected (i). 

Upon the execution of a writ of inquiry, where the defendant in an action 
for slander has allowed judgment to go by default, it is not incumbent on 
the plaintiff to give any evidence. The jury, in the absence of evidence of 
damage, are not confined to nominal damages (A). 

In a joint action against several, the jury cannot assess several damages (£)• 

In an action for a malicious arrest the plaintiff must prove the arrest, the 
determination of the suit, the want of probable cause, and the defendant’s 
malice, and the damages sustained (m). 

In an action for a malicious arrest , the plaintiff must be prepared to prove 
the affidavit made by the defendant, either by means of the affidavit itself, 
or proof of an examined copy ; the former, it is said, is the better course (n). 
lie must also prove an examined copy of the writ and return, and produce 
and prove the warrant of the sheriff made by virtue of the writ ( o ), and the 
arrest and detention under it. The official return made by the sheriff is 
evidence of the fact for either party (p). 

Where the plaintiff alleged that he was arrested under and by virtue of a 
plaint for debt, in the Sheriff’s Court, it was held to be proved by evidence 
that the plaint was entered, and that the officer in consequence arrested the 
plaintiff, having first received a paper, in the nature of a warrant, containing 
the parol directions of the sheriff, which were good by custom, although the 
stat. 12 O^o. 1. requires an affidavit of debt, which had been made(^). 

The arrest may be proved by the sheriff’s officer (r). 


(/) B. N. P. 14. This was formerly 
doubted. Ibid. v But It has been decided, 
that such an action lies by the husband 
for the expense of defending his wife. B. 
N. P. 13. Jones v. Gtrynn, 10 Mod. 214 ; 
1 Salk. 15; Glib. 165. 

(g) Sandback v. Thomas, 1 Starkie's C. 
306. But see Sinclair v. JBldred, 4 
Taunt. 7. 

( h ) Savill v. Roberts , B. N. P. 13. 
Chambers v. Robinson , Stra. 691. 

(») Ibid. 

Ik) Tripp v. Thomas , 8B.&C. 427. 
(0 Loiqfteld v. Banckcroft , Str. 910; 
B. N. P. 15. 93. Contra , Lane v. Sante- 
Joe, B. N. P.15; Stra. 79. 

(m) Or so much as is put in issue by the 
pleadings, under the new rules. 

(n) Peake’s Ev. 330. BmWebby.Heme, 
1 B. 4e P. 269, where the plaintiff, having 
In an action against the sheriff alleged that 
J. S. was arrested under a writ indorsed for 
bail, by virtue of an affidavit filed of record, 
it was held that the allegation must be 
proved. See Casbum v. Reid , 2 B. Moore, 
60; B. N. P. 14. Crook v. Dowling, 3 Doug. 
75. Rees v. Bowen, 1 McClelland 4c Y. 
392. R. v. James, 1 Show. 397. Boiler, J. 
held that the writ indorsed was sufficient 


evidence of the holding to bail. Rogers v. 
Jlscomb , 2 Esp. C. 36. 

(o) As to this proof, see tit. Sheriff. 
In an action for maliciously holding to 
bail, the bare production of the writ by a 
person who received it in a letter, will not 
entitle the plaintiff to have it read. Jack- 
son v. Burleigh , 3 Esp. C. 34. Secus, 
after proof of the affidavit to hold to bail, 
and of the warrant founded upon the writ. 
Ibid. 

( p ) Gyffbrdy.Woodgate, 11 East, 297; 
supra, Vol. I. Contra , Lloyd v. Harris , 
Peake’s C. 174. It is not sufficient to prove 
the arrest, and return of cepi corpus , with- 
out proof of the warrant Lloyd v. Harris, 
Peake’s C. 174. See Drake v. Sykes, 7 
T. R. 113. 

(q) Arundel v. White, 14 East, 216. 

(r) If a bailiff, having process against 
one who is on horseback, or in a coach, 
•ay, “ yon are my prisoner, I have a writ 
against you on which he submits, turns 
back, or goes with him ; though the bailiff 
never touch him, it is an arrest, because 
be submitted to the process ; but if, instead 
of going with the bailiff, he had gone or 
fled from him, it could be no arrest, unless 
the bailiff had laid hold of him. H emery. 
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Where the declaration alleged & malicious arrest, and the imprisonment 
of the plaintiff until he was forced to give bail ; and it appeared in evidence 
that, on a message sent by the officer, informing the plaintiff that he had a 
warrant against him, he went to the officer's house and executed a bail- 
bond ; it was held that there was, no evidence of arrest, and that as the alle- 
gations were not divisible, the variance was fatal («). But to support an 
allegation that the defendant held the plaintiff to bail, it is sufficient to 
show that the plaintiff, on being informed of the writ, went to the officer's 
house and gave bail (t). 

The determination of the action (u) must also be proved by means of an 
examined copy of the entry on the record. Proof of the rule of court to 
discontinue, and of the taxation and payment of costs, is sufficient evidence 
of the determination of the action (x). But it is said that proof of an order 
made by a Judge to stay proceedings is insufficient, although the costs have 
been taxed and paid (y). 

The not declaring for a year after the return of the writ, is evidence of 
the determination of the suit, under an averment that the plaintiff did not 
declare, but permitted the suit to be discontinued (s). 

A stet processus by consent is not such a determination as will support the 
action (a). * 

Where it appeared to be the practice in the Sheriff's Court in London, 
upon the abandonment of a suit by the plaintiff, to make an entry in the 


Batty, (n.) B. N. P. 02. See below, tit. 
Trespass; and Berry v. Adamson, 6 B. 
& C. 628. G age v. Radford, 3 C. & 
P. 404. Grainger v. Hill, 4 Bing. N. C. 
412. 

(*) Berry v. Adamson, 2 C. & P. 603. 
Where the officer told the plaintiff that he 
had a warrant against him at the suit of 
the defendant, and did not touch him, but 
took bis word that he would put in bail ; 
and the plaintiff, giving him a small gra- 
tuity, asked him to go to his attorney 
and desire him to put In bail, which he 
did, and bail was put in ; L. C. J. Tenter- 
den said, that it was the strong inclination 
of his opinion that it was not a sufficient 
arrest to sustain the action for a malicious 
arrest. George v. Radford , 1 Mood. Sc 
M. C. 244. 

(/) Small v. Grey, 2 C. Sc P. 005. 

( u) When the action is put an end to by 
a slot processus by consent of the parties, 
no action for a malicious arrest can be sup- 
ported. Wilkinson v. Hot cell, 1 Mood. Sc 
M. C. 493. In an action for maliciously 
suing out a commission of bankrupt, it 
must tie averred and proved that the com- 
mission was superseded before the com- 
mencement of the action ; and if this fact 
be not proved, the plaintiff ought to be 
nonsuited, though it was not averred in 
the declaration, and though the defendant, 
who might have demurred for the omis- 
sion, had not done so. Whitworth • v. 
Hall, 2 B it Ad. 695. Proof that no de- 
claration was filed or delivered within 
one year after the return of the writ is 


sufficient. Pierce v. Street, 8 B .Sc Ad. 
390. 

(x) j Bristol# v. Haywood, 1 Stnrkic’n 
C. 48. Brandt v. Peacock, 1 B. Sc C. 049. 
Gadd v. Bennett, 5 Price, 640. Bo If tlie 
proceedings be stayed by rule of court, 
though the rule has been obtained on the 
affidavit of the party. Brooke v. Carpenter , 
3 Bing. 297. The Court held it to be re- 
ceivable on the ground of necessity. An 
averment that the defendants did not pro- 
secute their suit, but therein made default, 
and their pledges were in mercy, Sc c. is 
not proved by the production of a will 
to discontinue. Webb v. Jlill, M. Sc M. 
253. 

(y) Kirk v. French, l Esp. C. 80, on 
the ground that the evidence is not the 
best which the case admits of ; but note, 
that a juror was withdrawn in that case, 
and Lord Kenyon seems to have enter- 
tained doubts. See Austin v. JDehnam, 3 
B. Sc C. 140. An order from the Lord 
Chancellor for superseding a commission is 
not evidence, in an action for maliciously 
suing it out, to show that it has been super- 
seded ; a supersedeas under the great seal 
must be produced. Poynton v. Forster , 
3 Camp. 58. See Barton ▼. Mills, Cas. 
temp. Hardw. 125, 0. 

(z) Pierce v. Street, 3 B .Sc Ad. 397. 

(a) Wilkinson v. Howell , M. St M. 295. 

For such a termination does not afford 
priori facie evidence of the essential to the 
action, tliat the former suit was without 
foundation. 


i&teHm* 
arrest. 
Proof of 
the arrest. 
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minuto-boolc of u withdrawn by the plaintiff’s order/’ opposite to the entry 
of the plaint, it was held that proof of such an entry was sufficient to prove 
Variance, the determination of the suit (6). 

Where the declaration, in stating a judgment by default, stated “ and 
thereupon it was considered by the said Court of K. B. that the plaintiffs 
should take nothing by their said writ, but that they and their pledges to pro • 
secute should be in mercy , &c., as by the record and proceedings thereof, &c., 
now fully appear, and the said action was and is thereby wholly ended and 
determined,” it was held to be no variance, although the record produced 
wanted the words “ and their pledges to prosecute,” but only an and 
that as the substance of the allegation wa& the discontinuance of the former 
suit, thosewords might be rejected as surplusage (c). 

Where the declaration alleged a plaint against the defendant at the 
Sheriffs’ Court in London, it was held to be supported by proof of a plaint 
before one of the sheriffs (d). 

An allegation of an arrest is satisfied by evidence of a detainer (e). 

It lies on the plaintiff 1 to prove that the arrest was malicious, and without 
reasonable or probable cause (f). And it seems that if the defendant act 

merely through mistake, and without actual malice, the action is not main- 
ly' 

(b) Arundel v. White, 14 East, 918. certainly were mistaken, but I can see no 

In an action for maliciously suing out a appearance oi malice in their conduct. How 

comrrrtBgion, of bankruptcy, it must be can I say that they were without reason- 

averred that before the commencement oT able cause for what they did ? It does not 

the action the commission was super- even appear that they were informed that 

seded. Whitworth v. Halt , 2 B. & Ad. the plaintiff, on presentment, disclaimed 

005. The supersedeas aloue is not sufficient the acceptance.” Spencer v. Jacob , 1 M. 

evidence of the want of probable cause. Sc M. 280. Iff an action for maliciously 

Hay v. Wenly, 6 C. Sc P. 301. An alle- holding the plaintiff to bail on a bill, 

gation of a nonsuit is not proved by show- held, that whatever was admissible in the 

ing a rule to discontinue. Webby . Hilt , action on the bill, was also admissible in 

M. Sc M. 259 ; Supra . The mere accept- that action ; the judgment in the original 

once of debt and costs, as awarded by the action would not be sufficient ; the plaintiff 

prothonotary on reference to him, wider a was therefore entitled to show that the 

rule, without the intervention of the Court, defendant at the time of the action brought, 

does not show a determination of the suit. was the holder of the bill as indorsee after 

Per PatUson, J., Combe V. Capron t 1 Mo. *it was once due. jmd that the bill was a 
Sc R. 398. mere accommodation bill, and that the 

(r) Judge v. Morgan , 13 East, 547. defendant therefore had no right of action 

(d) Arundel v. White, 14 East, 216. So against the plaintiff on It. Haddon v. 

the assize Courts may he stated indif- Mills, 4 C. Sc P. 487. Where the defendant 

ferently to he held, either before both the was arrested for 327 /., after a tender of 

Judges of Assize, or before the one who in 250/, and upon a reference, the arhi- 

fhet sat at the time ; per Lord Ellenho- trator awarded the latter sum only, held 
rough, Ibid. ; and JR. v. Alford, Leach’s that the defendant himself, not trust- 
C. C. L. 179. ing to the sufficiency of his tender, but 

fa) Whatley v. Pepper, 7 C. Sc P. 606. having paid it into Court, it was not tojbe 

If) Reasonable or probable cause may, deemed a vexatious arrest, within the 49 

It seems, be either a question of law or of Geo. 3, c. 46, to entitle him to costs. Sker- 

fact ; supra, 680. But see the Appendix, wood v. Taylor, 6 Bing. 280. Upon the 

680* 688. Where the defendant, being 43 Geo. 9, c. 46, s. 3, it is sufficient to 

the Indorser of a hill of exchange, arrest- entitle the defeudant to costs, that the 

ed the plaintiff as the acceptor of the bill, plaintiff had no reasonable or probable 

when In fhet he was not the acceptor, but cause for arresting the defendant for the 

was of the same name and address, and amount ; it is not necessary that the arrest 

upon being applied to denied that it was should have been malicious. Doulan v. 

his acceptance, but it did not appear that Brett , 10 B. St C. 117. 8o where there 

the defendant was informed that he so could be no debt until the period of audit 

disclaimed the bill, Lord Tenterden, on had expired, held that till then there could 

an action for a malicious arrest, non- be no reasonable cause for arresting the 

suited the plaintiff, observing, w the de- defendant to that amount. Day v. Picton, 

fendants may have been careless, they 10 B. & C. 120. 
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tamable ($r). It is not sufficient to show that the action was non-prossed (A), Variance, 
or that the defendant in the former action took a less sum out of Court (0 ; 
or that an action on a bill, in respect of which the present plaintiff had 
been discharged by the laches of the present defendant, had been discon- 
tinued (jr). 

But where the defendant arrested the plaintiff for money paid to his use, 
but did not declare till he was ruled to do so, and soon discontinued his 
action, and paid the costs, it was held to be evidence to go to a jury of malice 
and the want of probable cause (A). 

It is evidence of malice that the defendant sued out the writ after a release 
of |he debt (I) ; but it is not sufficient to show that the writ was sued out 
after payment of the debt to the defendant’s agent, upon an affidavit made 
before the payment, without proof of malice (m). 

The action lies for maliciously arresting an attorney in practice, knowing 
him to be an attorney, although he owes a large sum to the defendant (n). 

It seems that if the plaintiff allege that the defendant had no cause of action Malice, 
against him, upon which by law he could be held to bail, proof of a cause of 
action, to a bailable amount, would be an answer to the action, and that the 
plaintiff ought to have declared specially ( o ). But where the declaration 
was in that form, and it appeared that the defendant’s affidavit was for 
money had and received, and money paid, and that he had a claim to the 
amount of 100/. for commission on the sale of timber, and that, on the general 
balance of account he was indebted in a Ihrge sum to the plaintiff, the action 
was held to be maintainable (p). 

In an action for maliciously refusing to sign an authority to the sheriff to 
discharge a defendant out of custody, on tender of the dobt and costs, the 
refusal to sign tlic discharge is primd facie evidence of malice, in the absence 
of any circumstances to rebut the presumption (q>) 

* 

(</) Bicton v. Burridge t 3 Camp. 140. (/) Water er v. Freeman, Hob. 207. 

But in that case, on the plaintiff's inform- (tn) Gibson v. Chateg, 2 B. & P. 129. 

ing the officer who had the writ to execute. Note, in that case the Court were of 

that he did not owe the debt, the officer opinion that the circumstances excluded 

did not actually arrest the plaintiff, who wthe inference of malice. Vide infra , 499, 
afterwards needlessly incflmd expense by note (e). 

putting in bail. The same was held where (n) Wholly v. Pepper , 7 C. Sc P. 600. 
the defendant, through mistake, and with-. And the defendant's attorney is liable to 

out malice, caused another to be arrested bd joined in the action, if, besides acting, 

as the indorsee of a bill of exchange. as an attorney, he co-operated in the ar- 

Spencer v. Jacoby M. 6c M. 180. rest. Ib. 

(A) Sinclair v. JEldred , 4 Taunt. 7. But (o) Wilkinson v. Mawbey, citod 1 Camp, 
in a previous case of Hamilton v. Beddelly 297 ; Wetherden v. ! Embden , 1 Camp, 
cor. Pratt, C. J., 4 July 1766, Bearcroft’s 296 ; Sami v. Roberts , 1 Salk. 14. 

MSS. 22, Roscoe on Ev. 406, it was (p) Wetherden v. JSmJbden, 1 Camp, 
held* that the defendant’s suffering the 996 ; cor. Sir J. Mansfield, 
former action to be non-prossed was suf- (q) Crozer v. Pilling } 4 B. be C. 20. 
ficient primA facie evidence of malice ; Payment of the debt and costs to tbe land- 

and Pratt, C. J., Is reported to have said, lord or sheriff, does not discharge the de- 

“ Here the defendant’s never proceeding fendant Ib. ; and Taylor v. Boner, 2 Lev. 

and suffering a non-pros, is, in my opinion, 903. Slackford v. Austen , 14 East, 468. 

primA facie evidence of malice. I hold A defendant is not bound to pay money to 

most clearly that the affidavit, bail, and the sheriff, but to the party. Norton* s Case, 

non-pros , make up sufficient primA facie 2 Show. 139. But see Whmiy v. Pepper, 

evidence to call for a defence.” 7 C. Sc P. 606 ; where it kas held, that the 

(<) Jackson v. Burleigh, 3 Esp. G, 311, question was, whether the former plaintiff 
cor. Lord Kenyon. had a probable cause of action for the 

(j) Bristow v. Haywood, 1 Starkle’s amount for which he held the party to 
C. 48. bail, not whether he had a probable cause 

Ah) Nicholson v. Coghill , 4 B & C. 21. of action in the particular form of action 
Webb v. Hill, M. Sc M. 264. brought ; and that where A. having a good 

Vol. ii. Y Y 



690 


MALICIOUS ARREST. 


Malice. If one of two parties, between whom there are transactions of mutual 
» account, arrest the other for the whole amount due on one side, without 

deducting what is due on the other, the arrest is malicious (r). 

If a party having laid his case fairly before counsel, acts bond fide upon 
the opinion given, he is not liable to an action for acting bond fide on that 
opinion, however erroneous it may be. But it is otherwise where he does 
not act bond fide on the opinion, but arrests though he believes that he has 
no cause of action (r) ; whether he did so or not, is a question of fact for 
the jury (t). . 

Where the defendant, after arresting the plaintiff, did not declare until 
he was urged 4>y the plaintiff, and shortly after that discontinued, it was 
held to be sufficient evidence of malice for the consideration of the jury Xu). 
Where the defendant held the plaintiff to bail, when she was liable as ad- 
ministratrix only, it was held to be such evidence of malice that the Court 
refused to disturb a verdict with 6 s. damages (i?). 

The taking a less sum than that arrested for out of Court is not enough 
to maintain the action (x). 

If the defendant, though advised by a competent person that lie has a 
good cause of action, believes that he must fail, and yet arrests the plaintiff 
from indirect motives, there is no probable cause. 

Although a jury may they are not bound to infer malice from the want of 
probable cause (y). 

It has1>een held at Nisi Prius, Aat one, who as arbitrator in an action 
between the parties has seen their books of accounts, and awarded that 
nothing was due, is not a competent witness for the plaintiff in an action for 
a malicious arrest, on the ground that he has had access, by consent, to 
documents which the present defendant, the plaintiff in the |prmer action, 
could not have been compelled to produce ( 5 ). 

Expressions showing malieo on the part of the defendant cannot be taken 
into consideration as shewing the want of probable cause (a). 

Damages. The plaintiff must prove the arrest, and the expenses to which ho was 
put ( b ). Where a bailable writ was^ued out against the plaintiff by mis- 

causo of action on a covenant against B. (u) Nicholson v. Coglnll , 4 B. & C. 21. 

k C. separately, but not jointly, sued ( 0 ) Fletcher v. Webb, 11 Price, 382. 

B. & C. jointly, and arrested B. in that (a?) Jackson v. Burleigh , 3 lisp. C. 34. 

action, be was not liable as for a mall- ( y) Mitchell v. Jenkins f 6 B. & A. 

clous arrest. .588. The defendant arrested the plaintiff 

(r) Austin v. Bebenham , 3 B. A C. 130. for 36/. knowing that 26 /. only was due. 

Note, that the question of malice wns left The Judge told the jury that the law 

by Abbott, 0. J. to the jury. See also Br . implied malice. After a verdict for plain- 

Turlington** Case , 4 Burr. 1906 ; and tiff, the Court of K. B. granted a new trial. 

Broafield v. Archer, 6 B.& A. 613. Bat- K. B. Miclu 1833. # 

clay v. Hunt, 4 Burr. 1906, Contra , (z) Haherthon v. Troby, 3 Esp. C. 38. 

Brown v. Pigeon, 2 Camp. C. 694. Qu. tarnen. 

(s) Bavenga v. Mackintosh, 2 B. & C. (a) Wholly v. Pepper, 7 C. & P. 600. 

603. Where the affidavit of debt was (6) He cannot, It is said, recover any 

made by the defendant, and it was to be damage for extra costs. Sinclair v. Eldred, 

inferred from circumstances that he knew 4 Taunt. 7. In Webber v. Nicholas, I Ry. 

t>f the plaintiff’s having been discharged A M. 419, Beet, C. J. said, that though he 

under the Insolvent Act ; held that he was should have thought that Lord EUenbo- 

to be deemed responsible for the acts of rough’s opinion in Sandback v. Thomas 

Ills attorney, although it was sworn by (1 Starlde’s C. 306) was the more cor- 

the latter that the arrest was by his rect one, yet that he was bound by the 

mistake, and without the interference or decision in the Common Pleas. But see 

knowledge of the defendant Jones v. Groce v. Morgan, 2 Bing. N. (\ 634. 

Nicholls, 3 M. 6c P. 12. where it was held that a plaintiff in ra- 

(0 Ibid. pierin who had received the taxed costs w 
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take, and the bailiff to wlgpm the warrant was delivered to be executed 
merely requested paymfnt of the money, informing him that he had a writ 
out against him, and on the mistake being, discovered, the plaintiff was told 
that he need give himself no further trouble, but the plaintiff afterwards 
incurred expense by putting in bail above, it was held that the action was 
not maintainable (c). 

It is competent to the defendant, for the purpose of rebutting the infer* 
ence of malice, to show that he acted under professional advice, although 
it was unfounded in law: the defendant, after taking the present plaintiff’s 
bail in execution, arrested the plaintiff on a testatum ca . sa. after notice 
from the plaintiff ’s attorney that the proceeding was irreguBfer ; the defen- 
dant proved that he had acted upon Higgins's case ( d ), and on the opinion 
of a special pleader, and the plaintiff was nonsuited (<?)* 

It has been held that the arbitrator in the former suit, who had inspected 
the defendant’s books and decided that he had no cause of action, was not 
competent to prove the defendant’s malice (/*). 


MALICIOUS INJURIES, INDICTMENTS FOR. 

Upon an indictment for shooting at or cutting another, with intent to 
murder or maim him, or to do him some grievoqs bodily liarni (g), whether 


his replevin, could not in an action for 
an excessive distress recover the extra 
costs of the replevin as damages; and see 
I Tody os v. Karl of Lichfield , , 1 Bing. N. 
C- 600. 


(c) Bicten v. Bur ridge and others , 3 
Camp. ] no. Ae A rrowsmith v. La Me - 
surier, 2 N. K. *211. In general, an ac- 
tion does not lie for bringing an action 
without good ground, unless it be done 
maliciously with intent to imprisou the 
party for want of bail, or to do some special 
prejudice. Per Cur . Savil v. Roberts , B. N. 
P- 1 3. Burton v. Honnor , 1 B. & P. 205. 
And an action will not 11# against a party 
for neglecting to countermand a writ, after 
payment of debt and costs, unless it be 
alleged to have been done maliciously. 
Page v. Wiple, 3 Hast, 313. Scheibel v. 
Fairbain, 1 B. A P.388; and if in such 
a case it bo incumbent on the party suing 
out the writ, to countermand it, what shall 
be a reasonable time for so doing is a cjues- 
tioupf law. 1 B. & P. 388. 

m Cro. J. 320; 2 Buis. 08; 10 Vin. 
Ab. 078. 


( e ) Snow v. Allen, 1 Starkic's C. 602 ; 
and see Raven ga v. Mackintosh , supra , 
090. Seem r where a full case has not been 
stated to counsel. Hetclett v. Cruchley, 5 
Taunt. 281. 

(/) Habcrshon v. Troby , 3 Esp. C. 38, 
cor. Ld. Kenyon* This was on (he ground 
that the parties themselves couldjwt have 
been examined in the former cause, and 
the plaintiff in that cause could not have 
been compelled to produce his books, qu* 
(g) See the St. 9 G. 4, c. 31, sec. 12, 
Ife, Ac* A striking on the face with a 
sharp claw of a hammer, by which the face 


Was cut, has been held to be within the 
Act 43 G. 3, c. 58, s. 1. Atkinson's Case, 
York Spring Ass. 1800, Russ. JfcJty. C. O. L. 
104. So the cutting off part of the skull 
by means of an instrument adapted to Uio 
purpose of prizing open doors, was held to 
be within the statute ; a piece of the skull, 
according to the evidence, haviug been 
taken out ns if sawed out, not broken out, 
hut cut out. R. v. Hayward , O. B. Jan. 
1805; and afterwards jjpforc the Judges. 
Russ. &l Ry. C. C. L. 78P The intent there 
was to resist the lawful apprehension of the 
♦ prisoner; and the jury found that the in- 
tent was not to cut but to break or lacerate 
the head. The Judges held that the con- 
viction was right, aud the prisoner was 
jflltecuted. In Adams's Case, O. B. Sens. 
1808, and afterwards before the Judges, ] 
Burn’s J. 290, 23d edition, it was held that 
the striking with a square iron bar was not 
within the statute; but there the wound 
was not an incised wound , but con- 
tused and lacerated. It has been said, 
that in a case before Dallas, C. J. and 
Burton, J. at Chester, 5 Ev. St. part V. 
c. 4, p. 334, note (z), it was held that a 
blow with the handle of a windlass was not 
within the Act, although it made an incised 
wound ; but in Atkinson's Case , above re- 
ferred to, the nature. of the wound , and 
not of the instrument , seems to have been 
considered to be the proper test of decision. 
The shooting atanotber with & pistol loaded 
with powder and wadding only, was held 
to be within the Act, if it be fired so near 
the person that it would probably kill or 
do some grievous bodily harm. 1?. v. 
Kitchen , Bridg. Sum. Ass. 1796 ; and 
afterwards by the Judges, 1 Bum’s J. 293, 
y y 2 


Damage. 


Defence* 


For mali- 
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the act was done by the prisoner with the part|pular intention wherewith 
it is charged to hare been done, is, as in other cas& of specific malice and 
Proof of intention, a question for the jury. Their inference upon this important 
intention, point, as in other cases of n^licious intention, must be founded upon a 
consideration of the situation of the parties, the conduct and declarations 
of the prisoner, and above all, on the nature and extent of the violence and 
injurious means he has employed to effect his object. 

In estimating the prisoner's real intention, it is obviously of importance 
to consider the quantity and quality of the poison which he administered, 
the nature of the instrument used, and the part of the body on which the 
wound was inflicted ; according to the plain and fundamental rule, that a 
man's motives and intentions are to be inferred from the means which he 
uses and the acts which he does (<7). If with a deadly weapon he delibe- 
rately inflicts a wound upon a vital part, where such a wound would be 
likely to prove fatal, a strong inference results that his mind and intention 
was to destroy. 

It is not, however, essential to the drawing such an inference that the 
wound should have been inflicted on a part where it was likely to prove 
mortal ; such a circumstance is merely a simple and natural indication of 
intention, and a prisoner may be found guilty of a cutting with an intention 
within the statute, although the wound was inflicted on a part where it 
could not have proved mortal (A), provided the criminal intention can be 
clearly inferred from other circumstances. 

In the c|ise of an attempt to poison, evidence of former and also of sub- 
sequent attempts of a similar nature are admissible. * 

Where the question was, whether the shooting was by accident or design, 
^ proof is admissible that the prisoner at another time maliciously shot at the 
same person (i). 

Where the cutting was laid with intent to do some grievous bodily harm, 
anti the jury found that the act was done with intent to resist a lawful 
apprehension c4hdie prisoner, und with no other intent , it was held by the 
Judges that the conviction could not be supported (j ). 

Wtiere the act is charged to have been done with intent to resist a lawful 


23 <1 edit. Russ. & Ry. C. C. L.95. Bat 
in order to constitute the offence of a?* 
tempting to discharge loaded fire-amis, it 
must appear that they are so loaded as to 
be capable of effecting the mischief. It, v. 
Carr, Russ. & Ry. C.C. L. 377. A blow 
with a hammer ( It. v. Wither*), or with a 
stick or club (/*. v. Jumcitster ), is within 
the Act, If it occasion a wound . S* P. ruled 
at York, cor. Park, J. But the inflicting 
blows with a hammer or iron instrument, 
so as to break the collar-bone and violently 
bruise, but without breaking the skin, is 
not a wounding within the statute, ft. v. 
Wood , 4 C. & P. 331. Striking ou the 
head with a bludgeon, whereby the skin 
was broken and blood flowed, was held to 
be a wounding within the stat. 0 Geo. 4, 
c. 31, ss. 11, IS. 'J?. v. Payne, 4C.kP, 
566 . 

( 1 g ) See tit. Intention — Malice— 
Mvrdxr. 

(A) ft. y. Cose, York Summer Ass. 1620, 


cor. Park, J., who said that it had been so 
held by the Judges. See ft. v. Akvnfuod , 
Holt's C. 404). It is obvious that a case 
may fall both the letter and the 

spirit of the statute, although from acci- 
dent or from ignorance the prisoner has 
not succeeded in reaching a vital part^ 
Supra, tit. Intention — Malice. A 

( i) ft. v. Yoke, Russ. & Ry. C. & L. 
531 . 

(j ) ft** v. Marshall j* others, Surrey 
Spring Assizes, 1816. Cor. Wood, B. and 
afterwards by the Judges. The jury in 
this case negatived any other intent ; and 
therefore the case differs most essentially 
from that of ft. v. Fox, above cited, p. 763 ; 
where, pfthongh it seems that the primary 
intention of the prisoner probably was to 
commit a rape, yet the jury found that he 
did by cutting intend to do some grievous 
bodily harm. 
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apprehension, the right of the prosecutor to arrest must be proved by the 
production and proof or the warrant or other authority (A). 

A variance from the particular instrument, or poison, alleged to have been Variance, 
used, does not appear to be material (/). 

An indictment for striking and cutting is not supported by evidence of 
stabbing (m). 

Upon an indictment for administering (it) a noxious substance to a woman 

(*) if. v. Dyson , 1 Starkic's C. 246, found with the stolen property in the ad- 
cor. Le Blanc, J. York Spring Ass. 1810; joining close, and was taken by the servant, 
there the prisoner having cut A . D. on the not to a justice, but to the owner's house, 
cheek, the prosecutor and several others it was held that the part£ stabbing the ser* 
who were not present at the transaction, vant was nof guilty of a capital offence ; 
went without any warrant to the pri- If he had killed him It would not have 
Boner's house to apprehend liim, and he amounted to murder. if. v. Curran, 5 G. 
then wounded the prosecutor ; and Le & P. 397. But where the prisoner was 
Blanc, J., held, that to enable a private discovered at night in the act of felony, 
person to apprehend in such a case, he and being pursued escaped over Into an 
must either have been present when the adjoining garden, where he was found 
offence was committed, or must be armed secreted, and upon being apprehended ro- 
with a warrant, this branch of the statute sisted and stabbed the prosecutor; held 
being intended to protect officers and others that the arrest was lawful, and that no 
armed with authority in the apprehension previous notice of the cause of apprehem- 
of persons guilty of robberies or other »ion was necessary. Howarth’s Case, 
felonies. — Note, that it did not appear in 1 Ry* & M. 207. A party was wrongfully 
the above case that the first cutting arrested and detained by a constable on a 
amounted to a felony, or that the wound charge of assault, which did not pike place 
was likely to he mortal. Vide supra , 441. in Ids presence, and whilst in such custody, 

Where a private person arrests for felony, struck a party assisting the constable hav- 
n notification of his purpose must he given ing him in charge, for which the constable 
lw*f »re he can legally arrest. Infra, tit. also said he should take him before a 
Murder. Where the prosecutor, whose magistrate ; whilst proceeding thither, the 
property had been stolen, found it con- prisoner in resisting struck the purty with 
coaled in an aityohiing field, and waited at a knife, for which he was indicted under 
night to detect the thief, and when he came the 43 Geo. 3, c. 68 ; held that as he might 

ami had lifted up the hag containing the he considered to he still acting under the 

property, seized him without any previous provocation of the original wrongful arrest, 

notification, whereupon the prisoner cut he was entitled to an acqufittul. Curran y s 
the prosecutor, it was held that for want Case, 1 Ry.&M. 132. here two parties 
of previous notification the case was not were seen by watchmen with two carts 
within the statute. {RieketVs Case, cor. containing stolen apples, and upon one 
Lawrence, J., 3 Camp. 68). But where, watchman going up and walking fofr one, 
in a ease somewhat similar, the goods had was wounded by him whilst his colleague 

been concealed by the thief in an out-house, was near the other, held that the latter 

and the owner, together with a special oeuld not be convicted of the wounding, 

constable under the Watch and Ward Act, unless the jury found not merely that 
waited at night to apprehend the thief they went together with the common 
when he came to take avl^r the goods, intent of stealing apples, but also of re- 
and Hie prisoner and another came at night sisting with extreme violence any attempt 
and removed the goods from the place to apprehend them, if, v. Coltinson, 4 
*where they were deposited, and upon an C. 4c P. 565. „ 

atfmipt to apprehend them, the prisoner (I) Vide tit. MtraDBR — Vaeiancb 
fiedmnd was pursued by the owner of the Starkie’s Crim. Pleadings, if. v. Gold* 
goods, who cried oat after him several smith , 3 Camp. 75 ; where, on an fndict- 
times in a loud voice, stop thief, and on ment for administering a decoction of savin 
being overtaken, the prisoner drew a knife to a woman with child, but not quick with 
with which he cut the hands of the pro- child, with intent to procure a miscarriage, 
secutor, and made many attempts to cut it was held by Lawrence, J., to be unne- 
his throat, the prisoner was convicted and dlssary to prove tliat the substance ad mi- 
executed. if. v. Robinson , cor. Wood, B. niatered was savin ; for If the prisoner 
Lancaster. Under the 7 & 8 Ge^, c. 29, believed at the time that the substance 
the servant of the owner, findin^t party which he administered would procure a 
in' the act of committing the offence of miscarriage, and administered it with that 
stealing vegetable?, and taking him before intent, the case was within the statute, 

a justice, was held to be entitled to all the (m) if. v. Macdermot, Noth Lent. 1818, 
npotection of a constable, and that the cut- cor. Garrow, B. 

fftig him with inteit, See. would be a capi- (») Where the prisoner merely gave the 
tal felony ; but where the party was only poisoned article to the party landed to 

* V Y 3 
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MALICIOUS INJURIES 


Variance. 


Indictment 
for muim- 
hig cattle. 


quick with child, with intent te procure abortion, it is essential to prove 
that she was quick with child at the time (o). where the indictment 
charged the prisoner with administering a decoction of savin (describing it 
to be a noxious substance) to ^woman with child, but not quick with child, 
it was held to be unnecessary to prove that the substance so administered 
was savin, or that it was capable of procuring a miscarriage, or that the 
woman was with child ; these being unnecessary averments ( p ). 

Under indictments framed upon the stat. 9 Geo, 1, c. 22 (q), for maim- 
ing (r) or wounding cattle, it has been held that if it appear that the malice 
was against the animal , and not against the owner , the case is not within 
the statute (s). But it ^gas not essential on the part of the prosecution to. 
prove previously existing malice against the owner (/). The brutality of 
the act indicates a malignant mind, and the jury are to judge of the real 
motives and intention of the prisoner. Under the late stat. 7 & 8 G. 4, 
c. 30, s. 20, it is immaterial whether the offence be committed from malice 
against the owner or otherwise. 


Where the prisoner broke into a stable at night, and cut the sinews of the 
fore-leg of a racer, in order to prevent his running, he was capitally con- 
victed ( u ). 

Where persons riotously assembled, had obtained money from the pro- 
secutor, under the pretence of advice ; held, that other demands of the same 
kind on the same day, when the prisoners were present, were admis- 
sible (x). 

On an indictment for destroying 'machines (y), against the stat. 7 Sc 8 


be destroyed^ but the latter never took or 
applied it, it was in Id to be insufficient to 
sustain a clmrge for administering, &c. 

* under 43 Geo. 3, c. 68, s, 1 ; but that if any 
part were taken, it was not necessary that 
it should be swallowed, Cadman's Case, 1 
Ily, & M. 114. Where the prisoner, a 
scrvuut, placed the coffee-pot, in which 
sho had mixed arsenic, by the Are, and 
told her mistress it was for her, and the lat- 
ter tmk and drank of it, it was held to be a 
sufficient c< causing the poison to be taken,” 
and to lie an “ administering,” within the 
9 Geo. 4, c 32, s. 11; manual delivery not 
ing uecessary . it. v. Harley , 4 C. He P. 369. 

(o) Goldsmith’* Case , 3 Camp. 73; cor. 
Luwrence, J. The medical men differed 
as to the time when the foetus may be 
stated to be quick, and to have a distinct, 
existence; but they all agreed that, in 
common understanding, a woman is not 
considered to be quick with child till she 
has hgrself felt the child alive and quick 
within her, which happens usually about 
the fifteenth or sixteenth week after con- 
ception. Lawrence, J., said , that this was 
the construction to be put on the words of 
the statute: and as the woman had n£t 
tbit the child move within her before she 
took the medicine, he directed an acquittal. 
On an indictment for administering drags 
to A. B. in order to procure miscarriage, 
alleging her “ being with child f held 
that it appearing negatively that she was 
not with child, a conviction on 48 Geo. 3, 
c. 68, was wrong. Scudder's Case, A Ry. 
& M.21(^ See ft. v. Phillips, 3 Camp. 


( p) Goldsmith's Case, 3 Ca%p. 73; 
per Lawrence, J. 

(q) The word cattle in this statute in- 
cludes horses, mares, ana colts. Paty's 
Case, 2 East’s P. C. 1074 ; 2 HI. It. 721. 
The statute applies although the wound he 
not mortal, and does not occasion any per- 
manent injury. Hayicood's Case , East’s 
P. C. 1076. 

(r) Injuring a mare by pouring nitrous 
acid into the ear and eye, so that it be- 
came necessary to destroy her, was held to 
be a maiming within the 7 Sc 8 Geo. 4, c. 
30, s. 16. Oioen’s Case , 1 Ry. & M. 206. 

(s) Shepherd's Case, cor. Iloth&m, B. 
and Heath, J. # O. B. 1790, East’s P. C. 
1073 ; whereat was left to the jury to say 
whether a brutal injury to a horse resulted 
from sudden passion acraiust the animal 
itself, or from motives of persona] revenge 
against the master ; and the prisonqjp.was 
acquitted. 8. P. in Jt.v. Austin, cited by 
Bayley, J., 3 B. Sc C. 248. See also 
Pearce* **Case, East’s P. C. 1072; 1 
Leach, 627. Kean's Case , O. B. 1789, 
1 Leach, 527. 

(f) So held by the Judges in Banger's 
Case , Surrey Summer Ass. 1798, East’s 
P. C. 1074. 

(u) » v. Dbbbs,* East’s P.C. 513. So 
in Bateson's Case , Russel, 1688, who was 
executed for poisoning a mare in order to 
prevent her from running a race, he having 
betted against her. f 

(a?) R. v. Winkuxtrfk, 4 C. & P. 444. 

(y) Where the prisoners broke only the 
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Geo. 4, c. 30, s. 4, the prisoner was allowed to ask in cross-examination if 
persons had not beenffeompelled to join the mob, and to call a witness to 
prove they had agreed to run away from the mob the first opportunity, and 
did so shortly afterwards (z). 


MANDAMUS. 

As to a mandamus to Justices to set out facts in a conviction, see J?. v. 
Wilson , 1 Ad. & Ell. 627. As to a traverse of a return, see 1 Ad. & Ell. 267. 

MANOR. 

Evkuy manor consists of demesnes and servicft («), and it is essential to 
the existence of a manor, not only that there should be two freeholders 
within the manor, but twd freeholders holding of the manor, and subject to 
escheats (b ) ; and in default of freehold tenants, the manor ceases to be a 
legal manor (c). But that which has been once a legal manor may still be 
a manor by reputation, and exist for the purpose of many prescriptive rights 
attached to it, although the right of holding courts, for want of freehold 
tenants, may have been severed from it (d). 

Where the plaintiff alleged that he was seised of the manor of Froome 
Selwood, by virtue of which he claimed a prescriptive right to appoint a 
sexton, and it appeared in evidence that Froorne Selwood had once been 
a legnl manor, but had for some time ceased to be so for want of any free- 
hold tenants, it was held that it might still be a manor by reputation, for 
tlic special purpose to satisfy the allegation (e). 

The question, whether a certain manor be of ancient demesne or not, is 
proved, us all such tenures are, by an inspection of Domesday by the 
Court (f). * 

The existence of a manor is proved by the production of the ancient mu- 
niments of the manor, the court-rolls, the exercise of manorial rights (</), 
and by reputation (//). Reputation is also admissible evidence to prove the 
boundaries of a manor. And it seems that the description of the manor as 


detached parts of a machine which had 
been taken to pieces, it was held to be 
within the 7 & 8 Geo. 4, c. 30, s. 4. R. v. 
Mackerel, 4 Carr. Sc P. C. 448. So where 
they broke the water-wheel, the moving 
power of a threshing machine. 

Fuller, 4 Carr. & P. C. 450T w 

(z) R. v. Crutchley , 6 C. & P, 133. 

,<«) Com. Dig. Copyhold, (Q. 1.) A 
mapor commenced where the king granted 
lands with jurisdiction to another, who be- 
fore the statute of Quia Emptores granted 
parcel of them to others, to hold of him by 
certain services. Co. litt. 58. A grant 
of tithes within a pianor, includes the tithes 
of the freehold os well as of the demesne 
lands. Best v. Height man, Cro. Ellz. 
683. But a grant of free manor, rent- 
charge, See. extends to deni sane lands 

only, for otherwise it wbuld be a charge 
upon other men. Ibid. 

(5) Per Lord Kenyon, Glover v* hake, 
3 T. R. 447. Bradshaw v. Lawson , 4 T. 
R. 443. 


(c) Soane v. Ireland# others , 10 East, 
250. Finch's Case , 0 Co. 63. 

( d ) Ibid. A manor by reputation Is 
sufficient to entitle the lord to manorial 
wastes. Curzon v. Lomax , 5 Esp. C. 60. 
Bee E. v. Bishop qf Chester , SkJnn. 061 ; 

5 Ld. Ruym.201. Thinner. Thinne, 1 Lev. 
87 ; Cary, 33, 4 ; 2 Brownl. 223. Lenox 
v. Blackwell , Skinn. 161. 

(e) Soane v. Ireland , 10 East, 256. See 1 
also 2 Brownl. 223, Hill. 7, J. B. IL citing 
Finch ▼. Durham , where It wamald to 
have been held, on issue joined on the plea 
of non dimisit manerium in ejectment, 
that upon a finding by the jury that there 
were not any freeholders, but divers copy* 
ladders, and that it was known by the name 
of a manor, that it should pass to him who 
pleaded the demise of the manor. See dlso 
12 Vin. Ab. T. b. 67. 

(/) Hob. 188; B.N. P. 248. Supra, 
Vol. L 

(g) Supra , tit. Copyhold. 

(h) lb. 
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such, in ancient deeds (i), or even mere oral reputation, without proof (A) 
of the actual exercise of any manorial rights, is evidence of a manor by 
reputation. 

In actions by or against the lord of a manor, the right usually depends on 
proof of the particular custom (0 of the manor, and of the actual enjoy- 
ment of that which is claimed by or against the lord (m). 

Where a tenant has made an inclosure of part of the waste, it is to be 
presumed to have been made for the benefit of the landlord (n). An inclo- 
sure from the waste made without objection, and seen from time to time by 
the lord and his steward, may be presumed to have been made with the 
desire of the lord, and tlm tenant cannot be treated as a trespasser without 
0 notice to give it up ( 0 ). * * 

Upon a question, whether the lord of a manor was entitled to the coals 
under a freehold tenement within the manor, ft was held that he might 
give parol evidence to show that there was a known distinction within the 
manor between old and new land, and to show by evidence of reputation. 


(i) Curzon v. Lomax, 5 Esp. C. 00. 

(k) Steele v. Pricket t, 2 Starkie’s C. 
400. 

(l) Independently of custom, the lord 
of a manor, as suph, has no right to enter 
on copyholds within the manor, to bore and 
work for coals. Bourne v. Tayler, 10 
East, 189. Nor to enter on a copyhold of 
Inheritance to cut timber for his own use, 
leaving sufficient for botes and estovers. 
Whitechurch v. tiol worthy, 4 M. & 8. 
S40. It Is a good custom that the inha- 
bitants of a mdhor shall grind all their 
corn, grain and malt, which by them, or 
any of them, shall be used, spent or ground 
within the manor, at cerain mills. Cort 
v. Birkheck , Dougl. 218. That the stew- 
ard or hiB deputy should have the sole 
right of preparing all the surrenders of 
copyhold tenements within the manor. 
Bex v. Bigge , 2 B. & A. 550. Where 
there is a custom in a manor for the pay- 
ment of a separate set of fees to the stew- 
ard upon the surrender of each separate 
tenement, and two are admitted as tenants 
in common of one piece of land; two sets 
of fees become due, and continue payable, 
although the land is afterwards conveyed 
to one person, as in the case Of indivisible 
services. Attree v. Scott, 2 Smith, 449; 
6 East, 476. Where a person is admitted 
to several distinct copyhold tenements, 
the stAard of the manor is not entitled, 
in thoubsenceof a special custom, to the 
full feet on each admission separately, and 
must therefore stand on his quantum me- 
ruit. JBverost v. Glynn, 2 Marsh, 84; 
Holt's C. 1. SembU, that coparceners 
are entitled to admission as one heir. JR. 
v. BonsaU, 3 B. & C. 178. Where the 
custom of a manor is silent, the common 
law must regulate the eourse of descent. 
Bonn d. Goodwin v. Spring, 1 T. R. 
466. An agreement between the lord and 
tenants of a manor, that the tenants may 
cut down, use and dispose of wood for the 


repairing, upholding or maintaining of their 
houses, hedges and fences, “or for any 
other their necessary uses/' does not em- 
power them to fell wood for sale; for 
which, if they do, the lord may support 
trover. The words u or for any other their 
necessary uses,” mean, uses in their cha- 
racters of tenant s. Blackett , hart. v. 
Lowes , 2 M. & S. 494. If a manor be 
granted, reserving the waste, these are 
thereby severed from the manor, subject, 
however, to the rights of common, &c. as 
before. Revell v. Jodrell , 2 T. R. 415. 
A fine by tenant for life of parcel of a 
manor, the residue being iu possession of 
the tenant in fee, severs it from the manor. 

■ Goodrtght ex. dem. Fowler v. Forrester , 
8 East, 552. 

(m) Where the lord claimed the exclu- 
sive privilege of cutting sea-weed (braic) 
from rocks covered at ordinary tides by 
the sea, held that, in the absence of any 
grant from the Crown, he could only sus- 
tain such right by evidence of long con- 
tinued and undisturbed enjoyment, as well 
by tbe common law of England as by the 
civil law of Normandy. Where the evidence 
wCb of continued adverse claim without 
resistance, followed up by suit, the Court 
of Appeal (Privy Council) set aside the 
judgment in fkvour of the lord. Benest 
v. Pipon, 1 Knapp, 60. 

(n) Bryan d. Child v. Wimcood , 1 Taunt. 
208 ; 1 Esp. C. 461 ; and by Park, B. in 
Doe v. Bees, 6 C. & P. 610. Ld. Kenyon 
was of opinion that if a tenant inclose port 
of a waste, and remain in possession for a 
length of time sufficient for giving a pos- 
sessory right, the inciosure does not belong 
to the landlord, unless, perhaps, where he 
acknowledged ^eh part to belong to his 
landlord. Doe v. Mulliner, 1 Esp. C. 140. 
See Attorney-gen. v. Fullerton , 2 V. & B. 
268. 

( 0 ) Dot d. Foley v. Wilson, 11 East, 

56, 
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us well as by acts of taking coal under the lands of other freeholders within 
the new land, that the lord was entitled to the coal within that boun- 
dary (p). And it was held that it was not necessary in such a case to prove 
the exercise of the lord’s right in getting coal in the particular land then 
in question ; it was sufficient to prove the exercise of the right with 
respect to lands similarly circumstanced, and then reputation was evidence 
to show the generality and extent of the right (g). It was observed that 
the nature of the right rendered it probable that the exercise of it would be 
confined to the same spot until the subject-matter was exhausted ; and there- 
fore that proof could not be expected of the exercise of the right in all 
places to which it might extend, for that would be proving a right to a 
thing which had ceased to be of any value (r). * So, in general, what ol<^ 
people, deceased, have said concerning the boundaries of manors, is evi- 
dence, although what they have said as to particular facts and transactions 
is not admissible («). 

Usual reputation for sixty years post as to the contents of a manor, was 
held by Lord Chancellor Egerton to be evidence to be left to a jury, not- 
withstanding the production of ancient deeds, which showed that part of 
the lands claimed as parcel of the manor belonged to another manor (l). 
The evidence to prove the existence of a custom within a manor has already 
been considered («). 

The lord is not entitled to salvage for taking and preserving parts of a 
ship against the consent of the owner, whose servants were there to take 
care of them for him (a:). 

Where the plaintiff in ejectment claimed the manor of Artum as ancient 
demesne, and upon inspection of Domesday it appeared that the manor of 
Nettam was of ancient demesne, the plaintiff was not allowed to proves that 
Nettain was the ancient name of the manor claimed, for the variance ought 
to have been averred on the record (y\ If the lgrd convey a customary 
estate to the tenant, he cqpnot reserve the ancient services (*); for the 


(p) Barnes v. Mmvson, 1 M. & S. 77. 
Evidence of rights exercised by the lord 
over conventionary tenants in one of seve- 
ral manors forming one district under the 
same lord, may Ho received to show what 
rights he had reserved or parted with to a 
class of tenants called conventionary tenants 
throughout the district. Howe v. Brent on, 
8 B. AC. 702. Where the largest Interest 
ever claimed by the conventionary Anants 
was from seven years to seven years, re- 
newable for ever, it was held that it would 
not give them a right to the minerals; and 
though a positive usage to take them 
might be valid in law, it must be proved, 
otherwise the right would remain in the 
lord. Rowe ▼. Brent on, 8 B. & C. 760. 
Where the question was whether a slip of 
land between an old inclosure and the high- 
way belonged to the lord of the manor or to 
the owner of the adjoining land, it was 
held that acts of ownership by the lord, as 
inclosure of other slips in open places in 
the same manor, were property admitted 
in evidence, and that such evidence of right 
ought not to be confined to the part in 
dispute, the circumstance of ail being in 


the same manor, giving a general unity of 
character to the whole. Doe d. Barrett 
v. Kemp , 7 Bing. 782, and 5 M. Sc P. 
173. 

( q ) Ibid. And see Lord Ellenborougli’s 
observations in that case. 

(r) Per Ld. EUenborough, C. J. Barnes 
V. Mat man , 1 M, & 8. 77, 

(*) NicholU v. Parker , Exeter Bummer 
Ass. 1805, cor . Le Blanc, J., 14 East, 
331. Supra , Vol. I. tit* Witness.— 
Hearsay. 

(0 12 Vin. Ab. T. b. 07. 

(u) Supra , tit. Copyhold, sa, 

(x) Sutton v. Buck , 2 Camp. w2. 

(y) B. N. R. 248, cites Gregory r. 
Withers , HiL 28 Car. 2. Qu* as to the 
description in the declaration In this case. 

( z) And a confirmation to a customary 
tenant, of his customary and tenant-right 
estate, discharged from all customs, ser- 
vices and demands, except, te., is tanta- 
mount to a release of the rents and services 
not specifically excepted ; and the custom- 
ary tenement becomes frank-free, or held 
in free and common socage. Doe d. Iteay 
v. Huntington , 4 East, 271. 
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tenant under the statute of Quia JEmptores, must then hold of the superior 
lord. 


MARRIAGE. 


The Spiritual Court ^ias the sole and exclusive cognizance' of questioning 
and deciding directly the legality of marriage, and of enforcing specifically 
the rights and obligations respecting persons depending upon it ; but the 
temporal courts have ^ie sole cognizance of examining and deciding upon 
all temporal rights of property ; and so far as such rights are concerned, 
they have the inherent power of deciding, incidentally, either upon the 
fact or legality of marriage : when such questions lie in the way to the 
^decision of the proper objects of their jurisdiction, they do not want or 
require the aid of the Spiritual Courts (a) ; nor has the law provided 
any legal means of sending* to them for their opinion, except where an issue 
is joined upon the record in certain real writs, upon the legality of a mar- 
riage, or its immediate consequence, general bastardy. In those cases, upon 
the issue so formed, the mode of trying the question is by reference to the 
ordinary ; and his certificate, when received, returned, and entered upon 
the record in the temporal courts, is a perpetual and conclusive evidence 
against all the world upon that point (b). 

The proof of a marriage is either, 1st, of a marriage in fact ; or fMly, of a 
marriage by evidence of repute, cohabitation, &c.; or 3dly, by "evidence of 
a sentence or decree in the Spiritual Courts. * 

1st. The usual proof of a marriage in fact, before a jury, is by means of 
a witness who was present at the celebration. 

^ Where it has been celebrated in a parish church it does not appear to be ne- 
cessary, in the first instance , to prove that the church was one in which 
marriages may lawfully be celebrated (c) ; so in general it is not essential to 
prove, in the first instqpce, that the officiating minister was a clerk in holy 
orders ( d ), or that the banns have been duly {published (e), or that a licence 
has been granted, nor is proof of registration necessary ( f ). 


(a) The answer to the claim of the Spi- 
ritual Courts to decide exclusively in such 
matters, in the reign of Edward 2, was, 
Quandt) eatUrm causa diver sis rationibus 
co ram judicibus ecclesias ticks et sccula - 
ribus vent ilat ur f dicun t quod non obstante 
ccclcsuutico judicio curia Regis ip*u?n 
tract et negotium ut sibk expedire videtur . 
2 Inst. 22; U St Tr. 261. 

(b) Per De Grey, C. J., in giving judg- 
ment in the Duchess of Kingston's Case . 
As the certificate of the ordinary is peremp- 
tory, the stat 1) Henry 6 requires public 
pruclonmtion to be made, in order that 
parties who are interested may come in and 
be parties to the proceeding. Vide supra , 
tit. Bastardy ; and Vol. I. 

(c) Previous to the Marriage Act, it was 
not essential* that the marriage should be 


performed in a church or chapel ; it might 
be celebrated in a private room. if. v. 
Fielding , 6 St. Tr. 61 4. J esson v. Collins , 
Salk. 467 ; 6 Mod. 156. Marriages solem- 
nized in cbapels, Sc c. whilst the parish 
church is under repair, and in chapels 
wherein bonus cannot be legally published, 
or of which the due consecration may be 
doubtful, were declared valid, 6 Geo. 4, c. IS. 

(d) Before the Marriage Act, 26 Geo. 2, 
c. 38, s. IS, it was essential to the validity 
of a marriage that it should have been 
solemnized by a person in holy orders ; 
(Hay don v. Gould, Salk. 1 19; 1 Bl. Comm. 
439. if. v. Luffington, 1 Burr. S. C. 232). 
But this was much questioned in a late 
case. But a marriage celebrated by a 
Roman-catholic priest was binding. Evi- 
dence of the ceremony being celebrated in 


* 

(«) But it is competent to the advene JPetccfturcA, Bl. R. 367 ; 4 Bum’s J. 280, 

party to prove that the banns have not 22d edit. 

been regularly published. Standen v. (/) if. v. A lHson f Russ. & Ry. C. C. 
Stand**, Peake’s C. 32. See Ld. Mans- 109. Even upon an indictment for bigamy, 
field’s observations, St . Dcvercux v. Much Ibid. See below, 700, note ( p). 
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A marriage may aim be proved by the production of the register! or proof 
of an examined copy of it ( g) } with some evidence of the identity of the 
parties (A). 

It lias been seen that although the entry be first made in a day-book, the 
day-book is nfc evidence, if the entry has been afterwards made in the 
register ft). It is not necessary to call one of the subscribing witnesses to 
the entty in the register (A). 

The identity of the parties may be proved (l) by^vidence of their hand- 
writing, payment of money to the bell-ringers, the gmnga wedding-dinner, 
or any other circumstances which$atisfy the jury (m)» 

Where the marriage has been solemnized in a chape], evidence should be 
given that banns have been usually published there previous to the Marriage 
Act(«); as by old registers of marriages solemnized in such chapels nnte- 


En glaa<l between the prisoner and a Ro- 
man-catholic woman, by a Romish priest, 
iu a language which the witnesses did not 
understand, and which they cannot swear 
to, as the ceremony of marriage according 
to the church of Rome, was held to he in- 
sufficient. Lyon’s Case, O. B. Dec. 1748, 
cor. Willes, L. C. J. East’s P. C. 4(H). 
Ami scegtfie observations of Lord Ellen- 
honnigh^Rt'jV. Brampton , lOfcEaxt, 287. 
In II ay don v. Could, Salk. 119, the jwr- 
tica were Sabbatarians, and the ceremony 
had been performed according to the rites 
of their sect," and they lived together for 
seven years, till the death of the wife ; yet 
the olficiatiug minister being a layman, 
the Ecclesiastical Court repealed the let- 
ters of administration granted to the hus- 
band, and the Court of Delegation appeal, 
confirmed the sentence. Iu It. v. Meld- 
ing, A 8t. Tr. (110, the marriage hero by a 
Roman -catholic priest was held trf be good, 
on evidence of the words of present can- 
tract , the rest being read iu the Latin 
tongue, which the Witness did not under- 
stand. And see Ji . v. Brampton , 10 East, 
287, and infra, 704. And see the obser- 
vations of Willes, L. C. J. in Lyon’s Case , 
East’s P. C. 4G9. 

(//) Supra, Vol. I. Ind. tit. Marriage. 

(A) lletnings v. Smith, 4 Doug. 20. 

(/) Vol. I. p. 240. May v.*wfay f Str. 
1073. Lee v. Meecock , & Esp. C. iJ7. 

(A) Birt v. Barlow, Doug. 170; "supra, 
3.V2. See further provisions as to registers, 
02 G. 3, c. 146. 

(0 Supra , 303. 

(m) B. N. P. 27. 

(w) 26 G. 2, c. 33. By sect 1 , all banns 
shall be published in the parish church, or 
iu a public chapel in which banns have 
been usually published. — By sect. 8, all 
marriages solemnized In any other place 
than a church or chapel, unless by special 
licence, or without publication of bonus, or 
licence of marriage, from a person having 
authority to grant the same, shall be void. 
1 1 has been held, that the words “ have 
usually been published,” refer to the time 
of the Act, and consequently that marriages 
iu a public chapel erected since the passing 


of the Act arc illegal. Ji. v. Nort1\field , 
Doug. 608. By different statutes, mur- 
riages celebrated In such subsequently 
erected churchfes, which have been duly 
consecrated, are rendered valid. See 21 
G. 3, e. 08; 44 G. 3, c. 77 ; and the slat. 
48 G. 3,c. 127, as to marriages solemnized 
before August 23d, 1808, and 6 CL 4, c. 92. 
Provisions are also made by those statutes 
for the reception of the registers of those 
murriages In evidence, subject to the sumo 
ex ceptions as in the case of other marriage 
registers. By the stat. 48 G. 3, c. 127, 
such registers are to he removed within 
thirty days next after August 23d, 1898, 
to the pariah church ; or if the situation of 
the chapel %e extra-pa rochial, to the parish 
church of the next adjoining parish, to ho 
there kept, with the marriage registers of 
the parish; copies are also to be trans- 
mitted to the ffishop of the diocese, or Ids 
chancellor. A publication of bairns In an 
adjoining parish church, where the pub- 
lication in the proper parish church was 
impossible from the state of the church, 
which was under repair, was held to ho 
sufficient. Stalhroodv . VrcdgarfZ Philllm. 
287. By the stat. 4 G. 4, c. 70, s. 2, bairns 
are to be published in the parish church, or 
in some public chapel, In which chapel 
banns of matrimony may now or uuiy 
hereafter he lawfully published, in, of, or 
belonging to such parish or chapclry,&c.— 
By sect. 3, the bishop of the diocese, with 
the consent of the patron and incumbent 
of the church of the parish in which any 
public chapel having a chapelry thereunto 
annexed may be situated, or of tiny chapel 
situated in an extra-parochial place, signi- 
fied to him under their hands and seals, 
may authorize the publication of bangp qua 
the solemnization of marriages in such 
chapel, for persons residing in such cha- 
pelry or extra-parochial place. — By sect 9, 
where a marriage shall not be bad within 
three months after the complete publica- 
tion of banns, it shall not be solemnized 
without re-publication, or licence granted. 
By the 6 G. 4, c. 92, s. 2, it shall be law- 
ful for marriages tt»be In future solemnized 
in all churches and chapels erected since 
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cedently to the Act, and registers of banns published there since ; and to 
prove as far as can 4>e done by living testimony, that marriages have been 
usually celebrated there (o). Such evidence furnishes a reasonable presump- 
tion that the chapel is one in which marriages may legally be solemnized. 

Although the Marriara Act requires an entry to be made A the register 
immediately after the celebration, in which it shall be expressed |hat the 
marriage was by banns or by licence ; and that, if both or either of the 
parties be under age, tart it was with the consent of the parents or guar- 
dians; and that it shalrbe signed by the minister and parties, and attested 
by two witnesses ; yet the registration c^a marriage is but evidence of it, 
and is not essential to its validity (p). 

The banns ought to be published in the true names of the parties ( q ). 
But if they have been published in the names by which alone the imrties 
are known , and without fraud, the marriage is within the meaning of the 
statute. Abraham Langley resided for three years in Lamberhurst, and 
during that time was known by the name of George Smith only, and the 
banns of his marriage were published and he was married under that name, 
and the Court of King's Bench held that the marriage was valid (r). And 
where a deserter assumed another name, and after residing for sixteen weeks 
at L., where he was known by that name only, and then married there, the 
Court held that the marriage was valid, the name having been gssilbied for 
the purpose of concealment, and not in order to impose upoirthe woman 
whom he married (s). But where there has been a change of the name for 
the purpose of fraud, or(tf) even a deliberate omission of part of a real 
name (u) with a view to mislead, it seems that the marriage will be void. 


the passing of 26 G. 2, and fonsec rated, 
in which churches and chapels it has been 
customary and usual, before the passing of 
the 6 G. 4 to solemnize marriages; and 
the registers of such marriages, or copies 
thereof, are declared to be evidence^ — By 
sect. 3, power is given to the bishop of the 
diocese, with the consent of the patron and 
incumbent of the church of the parish in 
which any public chapel, with a chapelry 
thereunto annexed, may be situated, or 
of any chapel situated in an extra-paro- 
chial place, signified to him under their 
hands and seals respectively, to authorize 
under his hand and seal, the publication of 
banns and the solemnization of marriages 
in such chapels, for persons residing in such 
chapelry or extra-parochial place. And 
see 6 & 7 W. 4, e. 63, s. 26. 

(©) See Taunton v. Wyboume, 2 Camp. 
297. There a register of marriages, go* 
ing back to the year 1756, and a regis- 
ter of the publication of banns from the 
year 1754 (when the Marriage Act was 
passet), were produced from the chapel 
in the Tower. Lord EUenborough held 
that It might be presumed that banns had 
usually been published there before the 
Marriage Act 

(p) JR. v. St. Dmretflt, 1 Bl. R. 367. 
Head v. Paster, Peake’s C. 231 j 1 £sp. 
C. 213. 

(9) For although the Marriage Act 
does not specify in what manner the banns 
shall be published, yet it was the clear 


intention of the Legislature to require it ; 
and the statute requires that notice in 
writing shall bo delivered to the minister, 
of the true Christian and surnames of the 
parties, seven days before the publication. 

(r) It. v. Inhabitants of Rilling hurst, 
3 M. & S. 250; and see Frankland v. Ni- 
cholson, there cited, where Sir W. Scott 
says, there may be cases where names ac- 
quired by general use and habit may he 
taken by repute as the true Christian and 
surnames of the parties. 

(r) It. v. Inhabitants of Ihirton-upon- 
Trent, 3 M. & S. 537. So where a widow 
assumed her maiden name, and many years 
afterwards Was married by that name with 
the addition of widow. It. v. St. Faith's, 
Newton, 3 D. & R. 346. 

(t) See Frankland v. Frankland, cited 
3M.&8. 259; where Ann Nicholson, with 
a view to fraud, described herself to be 
Mrs. Ross, and was known by that name 
at the bouse where she lived ; but it did 
not appear that she ever went by that 
name down to the time of the marriage, for 
before that time she cohabited with the 
prodneent, under the name of Frankland, 
Sir W. Sqptt pronounced the marriage to 
be null and void. Vide etiam, Fellowes 
v. Stewart, 2 Phillim. 257. Meddowcroft 
v. Gregory, lb. 365. JBayard v. Morphew , 
2 Phill. 321. 

(«c) Pougett v. Tomkyns, cited 3 M. A S. 
262, where William Peter Pougett, who 
was a minor, of the age of sixteen, and 
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So if the banns be published in a wrong name, although withojut any frau- Proof of 

dulent motive (x). L , (!Ict?^ 

The law was held to be as above stated under the st. 26 G. 2 ; the statute 
now in force does not annul the marriage extfept where both parties knew of 
the undue publication (y). 

Where the marriage was by licence, and either of the parties* not being a Minor* 
widowed or widow, was a minor, it is essential to prove the consent of the 
father of that party, if he was then laying, or if bfewas dead, then of the 
guardians of the minor, or of one of them, or if there was no guardian, then 
of thfe mother, if living and unjforried, and if there was no mother living 
and unmarried, then of a guardian of the person appointed by the Court of 
Chancery (c). 


generally known and addressed by the 
name of Peter only, few people knowing 
that he had likewise the Christian nAine of 
William, was married by banns to Letitla 
Tomkyns, his father's maid-servant, in a 
parish where the parties had never re- 
sided, the banns were published in the 
names of William Pougett and Letitia 
Tomkyns, and the marriage was pro- 
nounced to be null and void. See Lord 
Tenterdeu's observations in i?. v. Tilnthclf, 
1 B. Sc Aa. 1 

(.r) Mather v. Nt*y, Consistory Court, 
1807, where the real name of the woman 
was Ney, and the hunns were published 
under the name of Wright, and the mar- 
riage* was held to be void. And see 
Ijord Tenterden’s observations in R, v. 
Tihshelfj 1 it. A Ad. 165. But where 
Anufc Colley was married upon a pub- 
lication of banns in the name of Anna 
Sof?hia Colley, it was said by Sir W. Scott, 
that in the absence of fraud the Court 
would be very unwilling to question the 
validity of the marriage, after a long coha- 
bitation by the parties. And see Tree v. 
Quin , cited 3 M. Sc S. 206 ; and Mayhem 
v. Mayhem , Ibid. A publication in the 
name of Edward Stanhope, the real name 
being Augustus Henry Edward Stanhope, 
was held to be bad. Stanhope v. Baldwin , 
Add. 93 ; see also Green v. Dalton , lb. 
289. So where a false name fraudu- 
lently assumed for the purpose of marriage. 
Frankland v. Nicholson , cited 3 M. Sc S. 
259 ; and see Fellowes v. Steicart, 2 Phill. 
257. Bayard y.Morpkew, lb. 321. Med- 
doweroft v. Gregory, lb. 365. But where 
the banns were published, the woman being 
a natural daughter, in the name of the mo- 
ther, as well as of the putative father, it 
was held to be sufficient. Sullivan ▼» Sul- 
livan , lb. 45. A marriage of sixteen years’ 
standing was refused to be set aside on the 
ground of a false name used in the banns, 
it not appearing which was the Utee name, 
and no Intention of fraud. iRddear v. 
Faucit, 3 PhilL 680. 

(y) And therefore where the proposed 
husband procured the banns to be published 
in a Christian and surname which the woman 
had not borne, and she was ignorant of the 


fact till after the solemnisation of the mar- 
riage, it was held to be good. 2?. v. Wrox- 
tan, 4 B. & Ad. 640. 

( z ) 26 G. 2, c. 33, s. 11. An illegiti- 
mate child has been held to be within this 
clause ; It v. iToilnett, 1 T. It. 96; although 
it seems once to have been held that the 
consent of the putative father was suffi- 
cient. Jt. v. Edmonton , Bast, 24 G 3; 

2 Bott. 70, pi. 114, cited 1 T. R.97. And 
the consent of the putative father or natu- 
ral mother In such a ease has been held 
to be insufficient. Horner v. Liddia nf 9 
Daniel v. Cooke , cor. Sir W. Scott; and 
Priestly v. Hughes, 11 East, 3, Grose, J. 
being of opinion that illegitimate child ren 
were not within the contemplation of the 
Legislature in framing this clause. Where 
the parties *have long cohabited, the Court 
(ecclesiastical) will require the evidence of 
minority and want of consent to be full 
and conclusive. Johnston v. Parkes, 3 
Phillira. 49. Hayes v. Watts, Ibid. Where 
a testamentary appointment of a guardian 
was not attested by two witnesses, the 
marriage of a minor, with the consent of 
such guardian, held to be void. Reddall 
y.Liddiard, 3 Phillira. 256. Consent is 
necessary, although the minor be a Jewess, 
married according to Christian rites. Jones 
v. Robinson , 2 Phillira. 285. But the Ec- 
clesiastical Court will not dissolve the mar- 
riage without satisfactory proof of minority, 
especially where the father’s consent is ren- 
dered probable by circumstantial evidence. 
Agg v. Davies , 2 Phill. 341. By the stat. 

3 G. 4, c. 75, s. 2, marriages by licence 
before the passing of the Act, without such 
consent as is required by the Marriage Act, 
and where the parties shall have continued 
to live together as husband and wife till 
the death of one of them, or till the passing 
of this Act, or shall only have discontinued 
their cohabitation for the purpose or during 
the pendency of any proceedings touching 
the validity of such marriage, shall be 
deemed good and valid. Where an infont 
was married by licence without consent of 
parents between the repeal of 26 Geo. 2, 
c. 39, by 3 Geo. 4, c. 75, and the time 
when the latter Act came into operation, 
held that such marriage was valid. Waul - 
ly*s Case, 1 By. A M. ICO. A marriage 
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In a prosecution Ibr bigamy, where it appeared that the first wife was a 
minor at the time of the marriage, which was by licence, the prisoner was 
acquitted for want of proof of the consent of a parent or guardian (a). 

Re»ldeq 0 p. Whether the marriage has Ifcen solemnised upon a licence granted, or the 
publication of banns, it is unnecessary after solemnization to give any evi- 
dence in support of the marriage that the parties resided within the limits 
and for the timed specified by the Act, and evidence to the contrary is inad- 
missible (5). 


Proof of 
marriage 
in fact. 


which would have been void by the 26 Geo. 
2, c. 33, and bad once been rendered valid 
by the second section of the 3 Geo. 4, c. 75, 
cannot subsequently be rendered invalid by 
the marriage of cither of the parties, during 
the life of the other, with a third person. 
JR. v. The Inhabitant s of St. John Eel- 
pike, 2 B. & Ad. 226. The Btat. 4 G. 4, 
c. 76, repeals the stat. 8 G. 4, c. 75, except 
as to things done under its provisions, and 
except so far as it repealed any former Act, 
or any clause, matter or thing therein con- 
tained. The retrospective clause (sect. 1) 
in the 3 Geo. 4, c. 75, operated, with re- 
spect to the marriages to which it was ap- 
plicable, as a repeal of the clauses in the 
former Marriage Act which rendered them 
Invalid ; it therefore was not repealed by 
the subsequent statute. And, therefore, 
where one of the parties was married by li- 
cence, under age and illegitimate, before the 
passing of the 3 G. 4, c. 75, and at the time 
of the passing of that Act theyVcre living 
together as husband and wife, and were of 
full age, the marriage was held to be good. 
Hose v. Blahemore , 1 Ry. & M. 372. But 
where the marriage was void, under 20 G. 2, 
by reason of undue publication of banns 
(in a false name), held that the statute was 
still unrepeaied as to that ground of nullity, 
and the marriage void, notwithstanding the 
later Acts. Farquharson v. Farquharson , 
3 Add. 282. Bridgewater v. Crutchley , 
Add. 473. The stat. 4 G. 4, c. 70, s. 16, 
provides that such consent as was required 
under the 26 G. 2, shall be necessary, unless 
tli ere be no person authorised to give such 
consent. — Tills clause is directory only, 
sec. 23 inflicting a penalty on parties dis- 
obeying the directions of sec. 16 ; a mar- 
riage, therefore, by a minor by licence, with- 
out consent of his father then living, was 
held to he valid. It is no objection to its 
validity that the marriage was obtained by 
fiie fraudulent practice of the parish offi- 
cer®. JR. v. Birmingham, 8 11 Sc C. 26, 
and 2 M. & Ry. 230. By sect 17, where 
a father is went compo s, or the mother or 
guardian to won compo*. or beyond the seas, 
the Lord Chancellor shall have power to 
consent on petition made. Where the mar- 
riage of a minor by licence was void, under 
the 26 G* 2, c. 33, but the parties at the 
passing of 3 G. 4 , c. 75, were living sepa- 
rate, under a mere voluntary agreement, 
without any legal sanction $ held that they 
were to be deemed to have “continued to 


live together as man and wife,” within the 
meaning of the retrospective effect of the 
latter Act, and in a state of matrimonial 
cohabitation, how locally soever situate, and 
upon what terms soever of matrimonial in- 
tercourse. King v. Sansom, 3 Add. 277. 
A conviction for bigamy will not preclude 
the party from setting up the nullity of the 
first marriage, in a cause of divorce. Biuce 
v. Buck , 2 Add. 471. 

(a) Cor. Le Blanc, J. York Assizes. JR. 
v. Butler, 1 Russ. & Ry.61. Qtu Whether 
the licence recitincfthe consent of the father 
or guardian would be prima facie evidence 
of the fact ? See tit. Poi/VGAM*. 

(b) See the at*. 26 G. 2,* c. 33, s. 11, 
and 4 G. 4, c. 76, s. 26, which provides, 
that after the solemnization of any mar- 
riage under a publication of banns, it shall 
not lie necessary, in support of such mar- 
riage, to give any proof of the actual dwell- 
ing of the parties in the respective parishes 
or chapelries wherein the banns of matri- 
mony were published ; or where the mar- 
riage is by licence, it shall not lie nedlssary 
to give any proof that the usual place of 
abfxle of one of the parties, for the space of 
fifteen days as aforesaid, was iu the parish 
or chapelry where the marriage was so- 
lemnized ; nor shall any evidence in cither 
of the said cases be received to prove the 
contrary, in any suit touching the validity 
of such marriage. — But by sec. 22, if any 
persons shall knowingly and wilfully inter- 
marry in any other place than a church, or 
such public chapel wherein banns may law- 
fully be published, or without due publica- 
tion of banns, or licence from a person or 
persons having authority to grant the same 
first had and obtained, or shall knowingly 
and wilfully consent to or acquiesce in the 
solemnization of such marriage by any per- 
son not being in holy orders, the marriages 
Of such persons shall be null and void to all 
intents and purposes. See also Droocy v. 
Archer , 2 Phill. 347. Clarke v. Hawkins, 
IK in file note. Wiltshire v. Wiltshire, 
3 Hag. 333. But the stat. avoids the mar- 
riage only where the parties knowingly and 
wilfiiUy intermarry without due publica- 
tion ana to avoid the marriage under this 
clause, both must know. if. v. Wroxton, 
Inhabitants of, 4 B. & Ad. 640. Where 
the pauper and her husband were married 
by bazms in the surname of her baptismal 
register, which appeared by mistake to 
have been that of the grandfather, and she 
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It^s provided by the st. 0 & 7 W. 4, c. 85, that auperintenda&t registrars #roofof 
may grant licences to be married in a building registered under the Act, or marriage 
in his office (c); provision is made for the registration of chapels (rf). in ^ ct * 

It is further provided, that if any persons^shall knowingly and wilfully 
intermarry in any other place than the church, chdpel, registered building, 
or other place specified in the notice and certificate (to be given according 
to the Act), or without due notice to th# superintend ant registrar, or with- 
out certificate of notice duly %pued, oy without licence where a licence by 
the Act is necessary, or in the absence of a registrar or superintendaut 
where their presence is necessaryf^the marriage shall be void (e). 

The Marriage Act does not extend to any of the marriages of any of the 
royfl family (/), or to Scotland, or to marriages among Quakers or Jews ( 17 ), 

&c., or to marriages beyond seas (A). 

A marriage of English minors in Scotland is valid (t), although the mar- 
riage be contracted in direct contravention of the law of England, between 
parties repairing to Scotland for the purpose. 

A marriage by a dissenting minister in Ireland, in a private room, is 
valid (A). 

A marriage may be avoided by evidence of the incapacity of either of the 
parties to the contract, either by reason of consanguinity or affinity (/), or 


had never been called or known by it, 
held, that under 28 Geo.\2, c. 33, the mar- 
riage was void. R, v. Tibshclf, 1 B. & Ad. 
190. 

(r) Sec. Cl. 

(r/) See sees. 18, 19, 34, See, 

(e) See. 42. But it is provided that 
notiiing tlier<? in contained shall annul any 
marriage solemnized under the st. 4 G, 4. 

(/V See. 17. 

(tj) In the case of a Jewish marriage, it 
lias been held at JVm Priu * to bo Insuffi- 
cient to give evidence of the solemnization 
at tlie synagogue, without also proving the 
previous written contract of marriage. 
Horn v. Nov!, 1 Camp. 01. In the case 
of Ganer v. Lady Laoesborough, a Jewess 
was allowed to give parol evidence of her 
own divorce in a foreign country. As to 
the form of a Jewish contract of marriage, 
s eeBwulo v. Belunrio, 1 llagg. Con. 225. 
2 tt. Goldxmid v. B router, 1 Hag. Con. 
324. In’ the case of Woolston v. Scott , 
Norfolk Lent Assizes, 1753, Denison, J. in 
an action for crim. con., admitted the plain- 
tiff, who was an Anabaptist, to prove that 
the marriage was celebrated according to 
the Anabaptists' form of religion. B. N. P/ 
28. lit the case of a Quaker, the marriage 
must 1m proved according to the ceremonies 
of that sect. In the case of other dissenters, 
no provision was made previous to the 6 Sc 
7 W. 4, c. 85. 

(A) Sec. 18. 

({) Crompton v. Bearcroft , Bull. N. P. 
113. Phillip# v. Hunter , 2 H.*B. 412; 
2 Burr. 1080 ; Co. Litt. by Harg. Sc Butler, 
note 79, b. ; Hnberos, 33. 

(A) R. v. , Old Bailey, Jan. 1815, 

eor Sir J. Silvester. Although no evidence 
be given of any licence obtained. Smith v. 
Maxwell, 1 R ,Sc M. 80. Upon a charge 


of bigamy, the first marriage was proved 
to have been In Ireland by licence, the 
party being a minor, and without consent 
of parents ; it was held a valid marriage, 
the 9 Geo. 2, c. 11 (Irish Marriage Act), 
making it voidable only. Jacob' t Caw, 
1 lly. $c M. 140, Upon a question as to 
the settlement of Elizabeth the wife of C., 
the respondents proved by the testimony of 
C. iiis marriage with the pauper in 1820. 
The appellants, in order to prove that that 
murriage was void, on the ground that he 
had been married in 1828 to M, B., called 
tho latter, who stated that she, in 1820, 
went with C . before W., a reputed clergy- 
man of the Established Church In Ireland, 
who In his private house there read to them 
thg marriage ceremony. A document was 
also produced, purporting to be W . 'a letter 
of orders, signed In 1799 by tho then Arch- 
bishop of Ttiam, which was proved to have 
been among BVs papers at the time of his 
death, in July 1$29. Held, first, that M, B, 
was a competent witness to prove the first 
marriage, although her husband had been 
before examined and proved the second 
marriage ; secondly, that the certificate of 
the ordination of W. was properly received 
in evidence, having come from the proper 
custody, and being more than thirty years 
old ; and that the certificate not being the 
act of any Court, and not having any rela- 
tion to the corporate character of the Arch* 
bishop, the seal was to be considered the 
seal of the natural person, and not of the 
corporal ion ; bad it been of the latter cha- 
racter, quote whether it would have been 
admissible without evidence that It was the 
proper seal. The King v. The Inhabit- 
ant* of Bathwick, 2 B.Sc Ad. 039. 

(1) By the 5 Sc 0 W. 4, c. 54, marriages 
within the prohibited degrees of conssngui- 
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of a previous and still-subsisting marriage with another; from waft of 
reason, for consent is absolutely requisite to matrimony (m), although for- 
merly a lunatic was supposed to be able to contract matrimony (n). 

By 16 Geo. 2, c. 80, all persons found lunatics under a commission of 
lunacy, or committed to the care of trustees, are declared incapable of mar- 
ryiiig before they have been declared of sound mind by the Chancellor, or 
by the majority of the trustees. 

Marriages beyond the seas are exceptedpout of the prohibition in the 
Marriage Act. To be valid, however, they must be celebrated either as 
marriages were in England before that ABt (<?), or according to the law of 
the country where the marriage takes place (p). And therefore it shems, 
that if the ceremony be not performed according to the laws of the country 
where such marriage is had, it must be solemnized by a person in holy 
orders (q), and not by a mere layman (r), and per verba depresenti (s). 


nity or affinity, thereafter celebrated, are 
to be void. 

(m) 1 Bl. Com. 438. Morrison's Case , 
cor. Deleg. cited ibid. Semble, it is unne- 
cessary to prove a decree of nullity in such 
a case. Bee Nolan, 200. 

(n) By three Judges, Manby v. Scott, 
1 Lev. 4, 6 ; 1 Sid. 109; Bac. Abr. j Baron 
and Feme , H. ; 1 Roll. Ab. 367, 

(o) A marriage between two British 
subjects, solemnized by a Catholic priest 
at Madras, and followed by cohabitation, 
but without the licence of the governor 
(although it had been the uniform practice 
to obtain such licence), is valid. Lautour 
v. Tees dale, 8 Taunt. 830; and see JR. v. 
Brampton , 10 East, 280. 

(p) 1 Hale's P.C. 692, 3; 1 Haw. c. 43, 
s. 7 ; Roll. 79, 80 ; 1 Sid. 71 ; East's P. C. 
406. 409 ; 3 Inst. 88. A marriage between 
Protestant British subjects, celebrated at 
Madras by a Catholic priest, according to 
the rites of the Romish church, is valid, 
although no licence be obtained from the 
governor, according to the local usage there. 
Lautour v. Teesdale , 8 Taunt. 830. Stffih 
a marriage would have been valid in Eng- 
land before the Marriage Act. Ibid. The 
canon law is the general law of marriage, 
unless It be altered by the municipal law of 
tiie particular place. Ibid. And therefore 
a marriage between British subjects, cele- 
brated at Versailles by a Protestant English 
clergyman there, but which is invalid ac- 
cording to the law of France, is invalid 
here. JLacon v. Higgins, 3 Stark ie’s C. 178. 
So a marriage by contract in Scotland, valid 
according to the law of Scotland, is valid 
here. JDabymple v. Dalrymple, 2 Hag- 
gard's R.64. Harford t. Morris, lb. 430. 
So a marriage In Ireland, celebrated in a 
private house by a person who had been 


(r) Haydon v. Gould, Salk. 119. Smith 
v. Maxwell, supra , note (p). 

(s) Lord C. J. Holt said, that a contract, 
% per rerba de present* , was a marriage, vis. 

“ I marry you — you and 1 are man and 


curate of the parish for eighteen years, 
was held tty be valid, without any proof of 
licence granted. Smith v. Maxwell , 1 Ry. 
Sc M. 90; and see 1 Russ. C. L. 206. By 
the stat. 4 G. 4, c. 91, marriages celebrated 
by a minister of the Church of England, in 
the chapel or house of any British ambas- 
sador residing within the couutry to the 
court of which he is accredited, or in the 
chapel belonging to any British factory 
abroad, or in the house of any British sub- 
ject residing within such factory, and those 
solemnized within the British lines by any 
chaplain or officer, or other person offici- 
ating under the orders of the commanding 
officer of a British anny serving abroad, 
shall be deemed to be good and valid. 
A marriage between English subjects in a 
foreign country, not celebrated according 
to the laws of that country, nor according 
to the law of this -country before the mar- 
riage, nor according to the stat. 4 G. 4, 
c. 91, seems to be void. See Middleton 
v. Javerin , 2 Hag. Con. 437. JLacon v. 
Higgins , 2 Startle's C. 183. Scrimshire 
v. Scrimshire , 2 Hag. Cdb. 437! In the 
case of a foreign marriage, some evidence 
should be given of the law of the country ; 
the Ecclesiastical Courts receive such evi- 
dence from professors of the law of the 
foreign state. Lindo v. Belisario , 1 Hag. 
Con. 248. Middleton v. Javerin , 2 Hag. 
Con. 441 ; and see Dalrymple v. Dalrym - 
pie , 2 Hag. Con. 81, and Harford v. Mor- 
ris, 2 Hag. Con. 431. 

(?) See the cases referred to in J2. v. 
Brampton, 10 East, 287. It appeared that 
a soldier in the British army in St. Do- 
mingo, in 1796, went with the widow of 
another soldier to a chapel in the town, 
where they were to be married ; the cere- 
mony was performed there by a person 
4 

wife;" and that sueh a contract amounts 
to actual marriage, as if it had been in fade 
ecclerite. 6 Mod. 165 ; and see Dyer. 
309, a. S. P. 

♦ 
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Where the marriage is celebrated between English subjects in a foreign 
country, occupied by the troops of the King of England, it is to be presumed 
that the law of England, ecclesiastical and civil, was recognized and observed 
there (t). 

In general, if it be insisted that the marriage has been solemnized in con- 
formity with the law of the country where the marriage took place, it is 
necessary to prove what the law of that dftntry was (u). 

Where the marriage appearecHo have been solemnized by one who pub- 
licly assumed the office of n priest, and appeared to be such, and was per- 
formed openly in a public chapel, and was followed by a long cohabitation 
of the parties, it was held, in a settlement case, that a valid marriage was 
to be presumed (x). 

Evidence of the law of the country, with respect to marriages, must ?>c 
derived from a person of competent knowledge on the subject (y). The 
Lord Chief Baron of the Exchequer refused to receive evidence of the law 
of Scotland, in regard to the validity of a marriage contracted there, from 
a tobacconist. 

2dly. Cohabitation and repute, including the declarations of deceased 
members of a family, are, it has been seen, evidence not only as to the fact 
of marriage, but also as to the state and condition of the family, and the 
relationship of its various members ( z ). It seems to be a generul rule, that 
in all civil personal actions, except that for criminal conversation, general 
reputation and cohabitation are sufficient evidence of marriage (a). 

Sdly. The effect of judgments in ecclesiastical courts, upon the question 
of marriage, has been already adverted to (/;). 

In the case of civil proceedings, a direct sentence of nullity, or sentence 
in affirmance of a marriage, are, it 1ms been held, conclusive evidence 
upon a question of legitimacy, arising incidentally upon a claim to a rcifl 
estate (c). 


Proof of 
marriage 
in fact. 
Beyond 
seas. 


Cohabita- 
tion amt 
repute. 


flontenee of 
Kcdctdns- 
tical Court. 


appearing to he a priest, and officiating as 
such ; the service being in French, hut inter- 
preted into English by one who officiated 
as clerk, which the woman understood by 
moans of an interpreter, at the time, to be 
the marriage service of the Church of Eng- 
land. A her this they cohabited as man 
and wife for eleven years, till the death of 
the husband. Upon a question as to the 
validity of this marriage in a settlement 
case, the Court held that the facts war- 
ranted a presumption that the marriage had 
been legally contracted, since it appeared 
to have been contracted per verba de jrre- 
senti; to have been celebrated by one who 
publicly assumed the habit of a priest, and 
appeared to be such, in a public chapel ; 
and bad been followed by cohabitation for 
eleven years. 

(t) Per Ld. Ellen borough, JR. v. Bramp- 
ton, 10 East, 588. 

(u) See tit. Foreign Law, and supra , 
p. 704, note (p). 1 

(x) R. v. Brampton , 10 East, 289, and 
supra , p. 704, note (p). 

' (y) ibid. Vide supra, tit Foreign 
Laws. In Gancr v. Lady Lancsborough , 
Peake’s C.* 17, a Jewess was allowed by 
Lord Kenyon to prove that she had been 

VOL. II. 


divorced In a foreign country, according 
to the custom And ceremonies of the Jews 
there. 

(2) Supra , Vol. 1. Jnd. tit Reputa- 
tion, &c. Vol. II. tit. Bastardy j aud 
infra, tit. Pkpiokkk, where this subject, 
and also that of the competency of wit- 
nesses in hucIi coses, is further considered. 

(a) Ibid.; mid Leader v. Barry, 1 Ksp, 
C. 363. Head v. Paster, Peake’s C. 231. 
May v. May, B. N. P. 112. Iltnwy v. 
Harvey, 2 W. BL 877 ; 2 Roil. Ab. 651. 
Kay v. JJvches n de Vienne , 3 ('amp. 1 23. 
Vide Standen v. Standen, cited 4 T. It 4(?9, 
and infra , tit. Presumption. Where a 
marriage in Ireland was inferred from cir- 
cumstances of avowal and reputation, the 
Ecclesiastical Court htdd that It was not 
invalidated by evidence of belief cm the part 
of the husband that it was invalid, having 
been celebrated by a Popish priest. Sted- 
man v. Powell, I Add. 58. In Boo d. 
Fleming v. Fleming, 4 Bing. 203, It waa 
held that reputation was good evidence of 
a marriage, although the plaintiff adducing 
it claimed as heir at law, and his parent# 
are still living. 

(b) Supra, Vol, I. Ind. tit. Judgment. 

(o) II 8t. Tr. 201. Supra, Yol I. tit. 

Judgment. 

Z Z 
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A sentence in a jactitation suit, it has been held, is evidence as to a 
marriage, upon a question of title in ejectment, and in personal actions, 
founded upon a supposed marriage between the same parties or their 
privies (<£)• 

So a direct sentence in a suit upon a promise of marriage against the con- 
tract, is evidence to disprove the contract in an action brought upon the 
same contract for damages (e). But in these cases it is to be observed, that 
the suits in which the evidence is so receivable must be between the same 
parties or their privies (/). 

It seems that a sentence concerning marriage in a spiritual court is not 
evidence in a criminal proceeding, unless it be a direct proceeding in rem, 
and final and conclusive in its nature ; and that even there it is liable to be 
impeached for fraud ( g ). 

It has been solemnly determined, in the case of the Duchess of Kingston, 
that a sentence in a jactitation suit is not conclusive evidence upon a prose- 
cution for bigamy (A), and that at all events it is liable to be impeached on 
the part of the Crown by evidence of collusion ( i ). 

In the case of Martin Lolly (A), the prisoner being indicted for bigamy, 
his defence was, that previous to his second marriage he had been divorced 
from his first wife, jvhom he had married in England, by virtue of a sentence 
of the Consistorial Court in Scotland,, in a suit instituted by the first wife, 
on the ground of adultery committed by the prisoner in Scotland ; it appeared 
that although the proceedings had been instituted bond fide by the wife, the 
whole had resulted from the artful practices and contrivance of the husband : 
the prisoner was convicted, and sentenced to transportation. The case was 
afterwards argued before the Judges, who are stated to have been unani- 
mously of opinion that a marriage solemnized in England could not be 
dissolved but by an act of the Legislature (1). 

In an action for breach of promise of marriage, evidence of the promise 
is either, 1st, express , or 2d, is from the nature of the case frequently 
presumptive (m). It has been seen that the promise need not be in 
writing (n)$ where it is in writing it need not be stamped (o). 


(d) 11 St. Tr. 201. Supra, VoL I. 

(e) For De Grey, C. J., 11 St. Tr. 881. 
Da Costa v. Villa Real, Stra.691 ; supra , 
Vol. I. tit. Judgment. 

(/) Supra, Vol. I. tit. Judgment ; 1 1 
St. Tr, 261 . It is there said by Chief Justice 
Dc Grey, that in such cases the parties to 
the suits, or at least the parties against 
whom the evidence was received, were par- 
ties to the sentence, and had acquiesced 
under it, or claimed under those who were 
parties, and had acquiesced. Qu. whether 
such a sentence would be evidence for a 
stranger against a party, there being no 
mutuality. Vide supra, Vol. 1. tit. Jcdg- 
MtNT. 

(y) Vide Supra, tit. Fraud. 


{h) 11 St. Tr. 262. Supra , tit. Fraud. 
It seems upon principle that such a sen- 
tence is not evidence at all. Vide Vol. I, 
tit Judgment. 

(*) Ibid. 

(A) Cor. Wood, B. Lancaster Sum. Ass. 
1812. 

(/) Russel, 287. See Toney v. Lindsay , 
1 Dow, 1 17 ; where this case is referred to 
by the Lord Chancellor. 

(m) If there be an express promise by 
the man, and it appear that the woman 
countenanced it hy her actions at the time, 
and behaved as if she agreed to the matter, 
although there be no actual promise, yet it 
shall be sufficient evidence of a promise on 
her part ; per Holt, C. J. in Hatton v. 
Hansel, 3 Ann. A promise on the woman's 


(») Supra , 479. The contrary has been N. P. 210. Orford v. Cole , 2 Starkie's, C. 
held. Phillip ▼. Waleot, 8 Lev. 65; 551 ; and see Cock v. Baker t 1 Str, 

Skin. 24 ; Com. Dig. Action on the Case, Harrison v. Cage , 1 Ld. Ray. 386. 

F. 3. The position in the text seems how- (o) Orford v. Cols, 2 Starkie’s, C. 351. 
ever to be now established in practice. B. Infra, tit 8tamp. 
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A promise to marry generally is in point of law a promise to marry within Action for 
a reasonable time (p), Where the defendant, having called upon the plain- hretush of 
tiff, to whom he paid his addresses, at her father’s house, said to the father nmrriage. 
upon going away, “ I have pledged my honour to marry her in six months, or 
in a month after Christmas and this varied from the counts, which alleged 
a promise to marry within a specified time ; it was left to the jury to presume 
from the circumstances a general promise to marry (g). 

The refusal to marry should also be proved, either by proof of an actual Proof of 
refusal (r), or of conduct and declarations equivalent to an absolute refu- 
sal : and where it is alleged that the plaintiff has married another woman, 
the fact must be proved (s). 

A defence ( t ) to an action of this kind frequently results from the very Proof in 
peculiar nature of the contract. It would be going much too far to say, defence, 
that a party who is morally excused in breaking off on engagement to 
marry, is also in all cases legally absolved. 

Nevertheless, the practising of fraud and deception in matters likely to 
influence the conduct of the other contracting party, would in this case, as 
well as in any other matter of contract, render the agreement void. It seems, 
also, that where it is discovered that one party has been guilty of fraudulent 
or dishonest conduct in collateral transactions, the othtor party is not bound 
to fulfil a promise made previously to the discovery ( u ). But it would be 
incumbent on the defendant in such a case to substantiate the grounds of 
refusal by evidence. It would be insufficient to prove merely that a suspicion 
of the kind existed ; and that upon being called upon to repel the charge, 
the plaintiff omitted to do so. But although the omission on the part of the 
j>laintiff to exculpate himself would be no bar to the action, it may neverthe- 
less, under the circumstances, materially affect the damages (x), It seems 
that in general where one party has improvidentJy made a promise to marry 
another, the gross misconduct and general bad character of the plaintiff is a 
good defence to the action (y). 

If, however, a man promise to marry a loose and immodest woman, know- 
ing her to be such, he is bound by his promise (z). 

part may be inferred from such circum- principles on which a justification of this 
stances of apparent acquiescence as usually nature rests, sec Pot bier's Traits du Cuntm t 
attend such an engagement ; from her being de Marriage, part 2, e. l,art. 7. Qu. whc- 
present and not objecting when the consent tlier a discovery of the woman's want of 
of a parent was asked; the making prepara- chastity !*• not a legal bar to un action by 
tion um for the wedding; the receiving her her. Semble, it is; per Abbott, C. J. in 

suitor’s visits, and demeanour towards him. Foote v. Ilayne, West. Hitt, after Midi. T. 

Ib. and Daniel v. Bowles, 2 C. Sc P. 654. 1824. 

The promise on the part of the man is more (x) Ibid. 

frequently capable of proof by means of ex- (y ) Foulhes v. Sell way, 3 Esp. C* 236. 

plicit declarations, but it is also frequently In that case the defendant had a verdict ; 

matter of presumption from his conduct* but note, that be proved not only that the 

( />) Potter v. Deboos, 1 Starkie’s C. 82. plaintiff was a woman of general bad cha- 
PhiUips v. Crutchley, 8 C. & P. 178; 1 ractcr, but also one Instance of gross mis- 
M. & P. 230. conduct. In the same case Lord Kenyon 

(q) Pottery . Deboos, 1 Startle's C. 82 ; held, that a witness might give evidence 

cor. Lord Ellenborough. as to the character which he had heard of 

(r) As where, in answer to a question by the woman uj*ra inquiry in the neighbour- 

the father of an infant child, whether the hood, although it was objected that those who 
defendant meant to marry her, he replied, knew her character In the neighbourhood 

“Certainly not." Gough v. Farr , 2C.& P. ought to be called and give evidence, since 

631. otherwise the party would be precluded 

(*) As to the proof, vide supra, 666* from cross-examining as to the means of 

(f) See the new rules of Hil. T. 4 W. 4. knowledge. Tam, qu, 

(u) See Baddely v. Mart lock ft Ux. (s) Per Lord Tentcrden, In Irving v. 

Holt's C. 151. And in general, as to the Grtvnwood, 1 C. A P. 350. 

2 z 2 
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Proof In So if a man, after a promise of marriage has been made by the woman, 
defence, conduct himself in a brutal or violent manner, and threaten to use her ill, 

she is not bound to commit her happiness to his keeping, and this would be 
a legal defence to the action (a). And even in cases where the misconduct 
of the plaintiff does notf afford a legal bar to the action, yet if he has betrayed 
gross habits or want of feeling, such circumstances ought it seems to be con- 
sidered by a jury in their estimate of damages (6), 

So it is a good defence to show that the defendant was induced to enter 
into the engagement by any fraudulent misrepresentation or suppression 
of the circumstances of the family, or conduct of the plaintiff (c). In proof 
of such misrepresentations, letters written by the father of a female plaintiff 
to the defendant, with her knowledge, and containing representations con- 
cerning her, are admissible to show deceit on her part (d). 

Where the plaintiff's counsel was apprized by the course of cross-examina- 
tion of the plaintiffs intention to impute deceit to the plaintiff, it was held 
that the plaintiffs counsel ought, upon such notice, to offer evidence for the 
purpose of rebutting the charge, before he closes his case. 

Any circumstances which enable the jury to appreciate the loss sustained 
by the plaintiff are admissible in evidence, in order to mitigate the damages. 
It is competent to thft defendant for this purpose to show that his parents 
disapproved of the match (e). 

MERGER OF CIVIL ACTION. 

See Assumpsit. 

Op a civil action in a felony, see tit. Record ( f ). 


MISNOMER. 

A misnomer of the plaintiffs or defendant's name was formerly pleadable 
in abatement, but could not be taken advantage of under a plea in har(g). 
But it was otherwise, if the misnomer constituted a misdescription of a 
contract (A), 


(a) Per Lord Ellenborough, in Leeds v. 
Cook fr Ui r. 4 Esp. C. 256. • 

(ft) Ibid. 

(c) Wharton v. Lewis, 1 C. & T\ 531. 
And sec Foote v. Hai/nr, 1 C. & P. 547. 

( d ) Foote v. Hayne , I C. A P. 547. 
But she will not be responsible for particu- 
lar expressions. Ib. And a representation 
made by the father orally to a third person, 
though communicated to the defendant, is 
not admissible against her. Ib. 

(e) Irving v. Greenwood , 4 C. & P. 360. 
And where the father was incompetent, 
having employed the attorney, a relation 
was admitted to prove such disapprobation, 
lb. 

(/) Bee also Crosby v. Levy, 12 East, 
412. M. has an annuity for the life of 
TP.; J, kills TP. in order to determine the 
annuity; no action lies ; Freem. 382. Qu. 
whether maintai n able after /. had been 
acquitted of the murder. 

(g) Jowett v. Chamock, 6 M. & S. 45. 
Mayor of Stafford v, Bolton, 1 B. 3c P. 


40. Bonghton v. Frere , 3 Camp. 20. 
The Court will not set aside process on the 
ground of a misnomer of the plaintiff. 
M or ley v. Law , 2 B, & B. 34. Secus, in 
the case of a defendant. Ib. Wilks v. Lorck , 
2 Taunt. 399; and see Clerk of Trustees 
of Taunton Market v. Kinleedey , 2 Blk. 
1120. Gardner v. Walker, 3 Ans. 935. 
A plaintiff may sue by his name of baptism 
or confirmation, or both. Per Holt, C. J. 
in Walden v. Holman , 6 Mod. 115. See 
2 Ld. Hay. 1015. The transposing two 
Christian names, e. g. James Richard, for 
Richard James, is a misnomer. Jones v. 
Maequillin , 5 T. R. 195. It is a good plea 
in abatement for the defendant to say, that 
he was known and called by such a name, 
though he was never baptized. Per Holt, 
C. J. 6 Mod. 166. 

(ft) Gordony . Austin, 4T. R. 614. Note, 
that the party whose name was misde- 
scribed as a maker of the note had been 
outlawed. See the observations of Buller, 
J. Ib. Where the name is idem sonafis , 
it is no ground for a plea in abatement ; but 
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The plea of misnomer in abatement is now abolished, by the st. 3 & 4 
W. 4, c. 42, 8. 1 1. See tit. Abatement (i). 

MORTGAGE. 

As to proof in an action of ejectment by a mortgagor, see tit. Eject- 
ment. * 

In the case of lands let for years and then mortgaged, the mortgagee is 
entitled to rent accruing after the mortgage^nd after notice to the tenant, 
before any possession taken (J). 

A mortgagor is not properly tenant-at-will to a mortgagee, for he does 
not pay rent ; he receives the rent by tacit agreement with the mortgagee, 
who may put an end to it when he pleases. The mortgagor cannot be con- 
sidered tenant-at-will where there is an under-tenant, for there can be no 
under-tenant to a tenant-at-will ; in such case the mortgagor is only a re- 
ceiver of the rent for the mortgagee, who may at any time countermand the 
implied authority by notice (&). 

MONEY (/). 

See Assumpsit. — Payment. 

MURDER. 

The offence consists in the killing any person under the King’s peace, 
with malice aforethought, either express or implied ( m ). 

This definition includes, 1st, The killing of another ; 2dly, Of malice : and 
the evidence is either direct or indirect. 

1. The proof of killing another involves the proof of the death of the 
person, and that it was occasioned by some act done by another. 

First, Of the death of the person specified in the indictment. It has been Proof of 
laid down by Lord Hale, as a rule of prudence in cases of murder, that to the death. 


Sliakpear and Shakspeare are materially 
different. 10 East, 83. Some names may 
be used the one for the other indifferently. 
2 Rol. Ab. 135; 1 Leon. 147 ; as Jean for 
John, Jane for Joan. A peer must sue by 
his Christian name as well as name of dig- 
nity. See Com. Dig. Abatement, F. 10; 
E. 18, 10, 20. 2*. v. Cooke , 2B.&C. 871. 
If judgment be obtained againt a person 
in a wrong name, and the plaintiff sue him 
again for the same cause of action in the 
right name, he may plead the judgment 
recovered, and prove that he is the same 
person. 2 Str. 1218. In some instances 
a defendant may, on being arrested in a 
wrong name, procure his discharge in a 
bailable action, on putting in common bail. 
1 Ch. R. 282. But if be put in bail in the 
wrong name without notice, or execute a 
deed in the wrong name, he will be estopped 
"from disputing it. 3 Taunt. 504; Dyer, 
279; 1 Ray. 249. 

(i) Irving v. Greenwood, 1 C. & P. 
350. 

(J) Moss v. Gallimorey Doug. 2GG. Sec 
Chinnery v. Blackburn , 1 H. B. 118. 

(ft) Ibid, A mortgagor is not properly 


tenant-at-will to the mortgagee, for he is 
not to pay rent ; he is only so quodam modo . 
Q^ere is notiiing more apt to confound than 
a simile. Per Lord Mansfield, in Moss v. 
Gallimore f Doug. 269. 

(l) In what cases money may be fol- 
lowed and recovered, see Scott v. Sumner , 
Willes, 400. Whitcombe v. Jacoby 1 Salk. 
161. If a factor sell the goods of his prin- 
cipal before the bankruptcy, the money 
cannot be followed unless he purchase a 
specific tiling with the same money. Ib. 
See Taylor v. Plumer, 3 M. & S. 563; and 
supra, 176. 

(m) Fost. 256; 4 Bl. Comm. 198 ; 3 Inst. 
47 ; 1 Hale, 424. See the fourth report of 
the Criminal Law Commissioners. The kill- 
ing is of malice aforethought whensoever it 
is voluntary, and is not justified, excused, or 
extenuated by circumstances. Ib. And it 
is voluntary whensoever death results from 
any act or unlawful omission done or omit- 
ted, with intent to kill or do great bodily 
harm to any other person; or whensoever 
any one wilfully endangers the life of aho- 
ther, by any act or omission likely to kill, 
and which docs kill any other person. Ib. 

z z 3 
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warrant a conviction, proof should be given of the death, by evidence of 
the fact or the actual finding of the body (n). But, although it be certain 
that no conviction ought to take place unless there be most full and decisive 
evidence a9 to the dea|h, yet it seems that actual proof of the finding and 
identifying of the body is not absolutely essential. And it is evident that 
to lay down a strict rule to that extent might be productive of the most 
horrible consequences. 

In Hindmarsh’s Case (o), the prisoner, a mariner, was indicted for the 
murder of his captain at sea;% witness saw the prisoner throw the captain 
overboard, and he was not se$n or heard of afterwards ; and it was left to 
the jury, under the circumstances, to say whether the deceased had not been 
killed by the prisoner before he was thrown into the seaj and the jury being 
of that opinion, the prisoner was convicted and executed (/>). 

A variance in the proof in the name of the deceased, as alleged in the 
indictment, will be fatal ( q ). 

Next, the act(r) of the prisoner which occasioned the death, is to be 
proved. The proof must agree in substance with the allegations on the 
record. But if the act of the prisoner, and the means of death proved, 
agree in substance with those which are alleged, the nature of the violence, 
and the kind of death occasioned by it being the same, a mere variance as 


( n ) 2 Hale, 290 ; where Lord Hale said, 
u I would never convict any person of 
murder or manslaughter, unless the fact 
were proved to be done, or at least the 
body found dead, for the sake of two cases; 
one mentioned in my Lord Coke’s P. C. 104, 
p. 232, a Warwickshire case (vide supra , 
Vol. I. tit. Circumstantial Evidence) : 
another, that happened within iny remem- 
brance in Staffordshire, where A . was long 
missing, and upon strong presumptions B . 
was supposed to have murdered him, and 
to have consumed him to ashes in an oven, 
that he should not be found, whereupon B . 
was indicted of murder, and convicted and. 
executed; and within one year after A, 
returned, being Indeed sent beyond sea Nt 
B. against bis will; and so, though B. 
justly deserved death, he was really not 
guilty of that offence for which he suffered.” 
The published account of the case of Am- 
brose Owynnett, is a very remarkable one ; 
after being convicted of murder, he was 
suspended for a considerable time in the 
usual course of execution, and afterwards 
gibbeted ; and yet, in consequence of a se- 
ries of singular circumstances, he survived 
Ids supposed execution, and having escaped 
to a foreign country, actually met and con- 
versed with the. person for the supposed 
murder of whom he had been condemned 
to die. 

(o) 2 Leach, 571. 

(p) The conviction was unanimously ap- 
proved of by the Judges. The objection, 
that the body had not been found, was 
urged by Mr. Garufw at the trial. See a 
case cited Russel, G83; where Gould, J. 
directed the acquittal of two prisoners who 
had been seen to strip an infunt,the bastard 
child of one of them, and throw it into a 


dock at Liverpool, on account of the possi- 
bility that the tide might have carried out 
the living infant from the dock. 

(q) See Starkie’s Criminal Pleadings, 
184, 2d edit.; and infra , tit. Variance. 
An indictment for the murder of a child is 
bad, which neither states the name, nor 
alleges that the child had none. II. v, Biss, 
2 Moody’s C. C. 93. 

(r) It is necessary that the death should 
have been occasioned by some bodily injury 
done to the party by force, or by poison, 
or by some other median teal means which 
occasion death ; for although a person may 
iu foro conscwntlop be a9 guilty of murder 
by working on the passions or fours of ano- 
ther, and as certainly occasion death liy 
such means as if lie had used a sword or 
pistol for the purpose*, he is not the object 
of temporal punishment. 1 Hale, 427. 429; 
East’s P. C. 225. But it is not essential 
that the hand of the party should imme- 
diately occasion the death; it is sufficient if 
he be proved to have used any mechanical 
means likely to occasion death, and which 
do ultimately occasion it ; as, if a man lay 
poison for another, with intent that he 
should take it by mistake for medicine, or 
expose another, against his will, in a severe 
season, by means of which he dies. 1 Haw. 
c. 31, s. 5; 1 Hale, 431, 2. So where a 
harlot left her newly-born child in an 
orchard, covered only with leaves, where it 
was killed by a kite. 1 Hale, 431 ; East’s 
P. C. 226. So where a pauper is wilfully 
removed from parish to parish till he die 
for want of care and sustenance. Palm. 545. 
Or an apprentice dies from negligence and 
harsh usage. Self’s Case, East’s P. C, 
226, 7. 
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to the name or kind of instrument used will not be material^). Neither 
will the variance be material, though it should, appear that the party 
charged as a principal in the second degree was a principal in the first 
degree ; or although it should turn out that a party, indicted as a principal 
in the first degree, was but a principal in the second degree (t). # 

Unless the death be so immediately and obviously occasioned by the 
violence inflicted by the prisoner, as to exclude all doubt upon the subject, 
the connexion between the act of the prisoner and the death of the deceased 
must be proved by means of the judgment of persons of professional skill 
and experience, who have had an opportunity of forming an opinion upon 
the subject, or who are enabled to form an opinion from the circumstances 
of the case, as detailed by others («). 

Where there is any doubt whether the death was occasioned by the act 
of the prisoner, or by some other cause, it is of course a question of fact 
for the jury (a). 

Where the husband and wife were charged with the murder of an appren- 
tice to the husband, by using him in a barbarous manner, and not providing 
sufficient nourishment, and the opinion of the surgeon who opened the body, 
was, that the boy died from debility, occasioned by the want of proper 
nourishment, and not from the wounds, &c., it was held that the wife was 
entitled to be acquitted, as it was the duty of the husband and not of the 
wife to provide sufficient food and nourishment for the apprentice (a:). 

It is sufficient in law to prove that the death of the party was accelerated 
by the malicious act of the prisoner (y), although the former laboured under 
a mortal disease at the time of the act. And it is sufficient to constitute 
murder that the party dies of the wound given by the prisoner, although the 
wound was not originally mortal , but become so in consequence of negligence 
or unskilful treatment (z) ; but it is otherwise where the death arises, not 
from the wound , but from unskilful applications or operations used for the 
purpose of curing it ( a ). 

II. Malice is either positive and express , or it is implied malice, or m&lice 
in construction of law. Malice of the former kind consists in an actual and 
deliberate intention unlawfully to take away the life of another, or do him 
great bodily harm ( b ) ; and the actual ^istence of such an intention is a 


§ 

Proof of the 
cause of the 
death. 


Connexion 
between 
the act. and 
the death. 


Proof of 
malice. 


(«) See the cases, Crim. PI. 91, 2d edit. 
It seems that proof of any one of the means 
of death stated is sufficient. Ib. ; and JR. v. 
Clark, 1B.&B. 473 ; Bulst. 87. Weston's 
Case , 3 Inst. 49. Wat kin's Case , 4 Rep. 41. 
But where the indictment stated the death 
to have been by striking with a piece of 
brick, &c., the fact being that the prisoner 
struck him with his fist down upon a brick 
floor, and that the fall upon the brick was 
the cause of death ; it was held, that the 
means were not truly stated. Kelly's Case, 
1 Ry. & M. 113. S. P. Thompson's Case, 
Ib. 139. 

(t) See Crim. Pleadings; and supra, tit. 

A prvasAiiY. 

(«) Vide Vol. I. tit. Witness, Opinion, 
and Squire's Case , Stafford Lent Assiz. 
1799, cor. Lawrence, J., Russel, 021. 

(v) Self's Case, East's P. C. 220, 7 ; 
where an apprentice having returned from 
Bridewell, whither he had been sent for 


misbehaviour, in a lousy and distempered 
state, and was afterwards ill-treated by his 
master, and medical evidence. was given 
that if he had been properly treated after 
his return home he might have recovered, 
it was left to the jury to say whether the 
deatl/had been occasioned by ill-treatment 
which the apprentice received from his 
master after returning from Bridewell. 

(a:) i?. v. Squire Ux., Russel, 621. 
R. v. Webb, York Assizes. 

(y) 1 Hale, 428. 

(s) ibid. 
ia) Ibid. 

{ b ) 1 Hale's P. C. 451, and 4th report 
of the Crim. L. Commiss., p. xxxilL art. 
14. Malice being essential to the offence, 
it follows that no person can incur the pe- 
nalties of homicide who is of so imbecile or 
unsound a mind as to be incapable of ma- 
lice, according to the rule of civil law, ut 
nec infans nec furiosus nec qui casu for - 
z z 4 
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question of fact to be found and ascertained by the jury. Implied or con- 
structive malice is not a # fact for the jury, but is an inference or conclusion 
founded upon the particular facts and circumstances ascertained by them; in 
which case the real intention and object of the prisoner is frequently a very 
material ingredient, although he did not deliberately meditate and intend 
actual destruction. 

It is a general rule, that the law infers malice from the very fact of 
killing (c) ; and that all the circumstances of necessity, student, or infir- 
mity, which justify, excuse, or extenuate the act, are to be proved by the 
prisoner, unless they arise out of the evidence produced against him. It is 
for the jury to pronounce upon the truth of such facts ; and it is for the 
Court to decide whether in point of law the fact of killing is justified, 
excused, or extenuated by those facts (d). 

Upon an indictment for murder, whenever the question turns upon the 
actual and specific intention of the prisoner at the time of the act which occa- 
sioned the death, the existence of that intention or disposition is a question 
of fact for the decision of the jury under all the circumstances of the case. 
A,nd it seems that in general, notwithstanding any facts which tend to excuse 
or alleviate the act of the prisoner, if it be proved that he was in fact actu- 
ated by prepense and deliberate malice, and that the particular occasion and 
circumstances upon which he relies were sought for and taken advantage of, 
merely with a view to gratify actual malice, in pursuance of a preconceived 
scheme of destruction, the offence will amount to murder (e). 

Where, however, fresh provocation intervenes between the preconceived 
malice and the death, it will not be presumed that the killing was upon the 
antecedent malice. 

If A. and 11. quarrel, and they are reconciled, and afterwards fall out 
again, and A. kill B. f it will not be presumed that they fought upon the old 
grudge (fi). But if proof he given that the reconciliation was but counter- 
feit, and that the prisoner was actuated by the previously conceived malice, 
it will be murder (</). 

The materials from which the jury are to draw their conclusion as to such 
an intention, are obviously the previous situation of the parties, the connec- 
tion and transactions between them^ the conduct and expressions of the pri- 
soner towards the deceased, the motives by which he was probably influenced, 
and, above all, the facts and circumstances immediately connected with the 
transaction, particularly the means of destruction used, the mode in which 
they were procured, and the subsequent conduct and demeanour of the 
prisoner. 


tuito occidit hac lege teneatur . L. 12, 
L. 3, § 4. Ilcinec. E. J. C. p. 7, sec. 201. 
Vide supra , tit. Inpant, 728 ; infra, tit. 
Will. 

(e) Post. 255. That is, whew, so far ns 
appears, the net was wilful, and is not exte- 
nuated hy circumstances. The general rule 
in the text has, in one instance at least, 
been misapprehended. A watchman em- 
ployed to guard some premises and pro- 
perty in the night-time, being suddenly 
alarmed by the approach' of one whom he 
suspected of having come for the purpose of 
robbing the premises,' instantly fired at and 
killed him ; and the jury, being told that they 
ought to infer malice from the act of kill- 


ing, found the prisoner guilty, but the pri- 
soner was not executed. 

(d) Ibid.; Ld. Ravm. 1403; Str. 733. 
Where the motive to commit murder was 
to prevent the party discovering the pre- 
vious murder of another, it was held that 
the circumstances of that case were admis- 
sible iu evidence upon the trial of parties 
charged with the second murder. R. y. 
Cleices and others , 4 C. & P. 221. 

(e) East's P. C. 224 ; 1 Hale, 451. 

(/) 1 Hale, 451; infra, 721. Mason's 
Case , note (/). 

(y) Ibid. ; and see Maw re's Cane. Tost. 
132 ; East’s P. C. 230. 
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Where malice is an inference of law from the facts, that is, as it seems, in 
alLcases where the act does not result from actual and preconceived malice, 
the question still frequently depends upon the actual intention of the, pri- 
soner, which is to be found as a fact by the jury. They are to find the 
nature, extent and origin of the intention ; as, whether the prisoner really 
intended not to destroy the deceased, but to do him some bodily injury, and 
to what extent, and whether this intention was preconceived, or arose upon 
the occasion ofi^gpiUe sudden provocation given (h). 

Where there was no intention either to kill or injure, it seems also to be 
a question of fact for the jury, whether the prisoner conducted himself care- 
lessly and negligently, and whether he might not, by using proper precau- 
tion, have prevented the death. According to the opinion of Sir Michael 
Foster, the law does not require the ijhnost caution to be used; it is suffi- 
cient that a reasonable precaution, what is usual and ordinary in like cases, 
be taken (i), and this appears to be a question of fact for the jury (A). 

By constructive malice, or malice in law, it is meant that the fhet has 
been attended with such circumstances as are the ordinary symptoms of a 
wicked, depraved and malignant spirit (/), and carry with them the plain 
indications of a heart regardless of social duty, and fatally bent upon mis- 
chief ( m ). Here the law itself infers malice from the circumstances found 
by the jury, without tlieir special finding of an actual intention to destroy 
or do great bodily harm to the deceased. 

It would he manifestly inconsistent with the design of this work to enter 
into a discussion of those circumstances and particulars which constitute 
constructive malice, or malice in law. In point of practice, it is usual and 
proper to be prepared with evidence of all the circumstances connected with 
the transaction which tend to explain its real nature. In particular, it is 
essential to show what the real intention and object of the prisoner was, 
although it fell short of a deliberate design to take away the life of the 
deceased ; that his intention was to commit some other felony, or a trespass, 
or some other unlawful act, or that the death resulted from carelessness and 
culpable want of caution ; the nature and circumstances of the quarrel and 
provocation, where such have existed ; the nature of the weapon used, and 
the mode of procuring it. 

Where the defence is that the death was occasioned by accident, the nature 


( h ) If A. intendeth to beat B. in anger, 
or from preconceived malice, and death en- 
sue th, it will doubtless be no excuse that 
he did not intend all the mischief that fol- 
lowed ; ‘ for what he did was malum in se, 
and he must be answerable for the conse- 
quences of doing it. Fost. 269. 

(0 Fost. 204, 5. 

(k) Ibid. ; and the case there cited ; 
where it was left by Mr. J. Foster as a 
question for the jury, to say whether the 
prisoner, on a charge of manslaughter, had 
not reasonable grounds for believing that 
a gun which went off accidentally in his 
hands, was not loaded. 

(0 Fost. 260. 

(m) Ibid. 257. This is the general infer- 
ence of that most able and learned Judge, 
upon a consideration of the authorities and 
decisions on this subject. It is plain, how- 
ever, that the terms of such a description 


are of too indefinite a nature to supply any 
certain rule or test for mere legal decision ; 
and it may probably appear op inquiry that 
these cases turn upon the question, whether 
the defendant did not wilfully place the life 
of another iu danger and jeopardy by an 
act or unlawful omission likely to kill, and 
which did kill another person. This is a 
question of fact rather than of law. If he 
did so, then the case properly falls within 
the description of one regardless of social 
duty, and fatally bent upon mischief. If, 
'on the other hand, he were guilty of no 
such act or unlawful omission as was likely 
to produce 4uch a consequence, it would be 
difficult to suppose any case which would 
fall under this branch of the law against 
murder. See the observations made on 
this subject in the 4th report of the Crim. 
Law Commissioners. 
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of the act itself which occasioned the death, and the real motive and inten- 
tion of the prisoner, are the proper subjects of evidence ; but the conclusion 
as to the quality of the offence, as founded upon such facts, is usually a ques- 
tion of law. If the act was done in the prosecution of a felonious intention, 
it will amount to murder (n). But it is not murder, but manslaughter, if the 
prisoner intended to commit a mere trespass when he accidentally killed the 
deceased ( 0 ). 

So malice may be inferred where an act unlawful in itself is done deli- 
berately, and with intention of mischief or great bodily harm to those on 
whom it may chance to light, and death is occasioned by it (p). And 
although such an original intention should not appear, but such unlawful 
act be done heedlessly and incautiously, the offence will amount to man- 
slaughter ( q ). 

If A . intend to beat B. in anger, or from preconceived malice, and death 
ensues, he is guilty of -murder, or of manslaughter at the least, although 
he did not intend the death (r) ; for what he did was malum in se } and he is 
answerable for the circumstances ; but the nature of the offence in such 
cases must depend upon the particular circumstances. 

If there was an actual intention to kill or do great bodily harm, the offence 
would undoubtedly be murder, without regard to the means used ; but if 
there was a mere intention, as evidenced by the act itself, to do some bodily 
injury, the complexion of the defence will depend upon the nature of the 
instrument, and the manner and circumstances of using it, and the offence 
will be murder or manslaughter accordingly as these facts do or do not 
indicate that brutal or malignant intention which constitutes malice in 
law (s). 

The inference of malice frequently arises from the means used by the 
prisoner; as where he has used such an instrument as was likely to produce 
fatal consequences, and where if he had used one of a different nature, and 
not likely to occasion death , the offence, on -account of the provocation previ- 
ously given, or other circumstances, would have amounted to manslaughter 
only. Thus if a master or parent, in the correction of a child, exceed the 
bounds of moderation, either in the measure of it or in the instrument made 
use of, it will be murder or manslaughter, according to the circumstances 
of the case^J. 


(n) Fost. 258. If A. shoot at the poul- 
try of JR., and accidentally kill a man, if he 
intended to steal them, it is murder ; but if 
he intended merely to kill them, it i9 but 
manslaughter; and it is not even man- 
slaughter if the wrongful act be merely 
malum prohibitum ; as, where an unquali- 
fied, person uses a gun to kill game. Fost. 
259. See the next note. 

( 0 ) Foster, 258. Ld. Coke seems to have 
doubted whether, even in the latter case, 
the offence would not amount to murder ; 
but Mr. J. Foster was of opinion that it 
would amount to no more than man- 
slaughter ; and even in the former case the 
rule of law is exceedingly ambiguous and 
unsatisfactory, as every rule must be which 
is not founded upon the degree of moral 
guilt, or upon grounds of public conve- 
nience or necessity. Upon what ground 
can it be reasonably contended that a man 
ought to suffer death because he has from 


pure accident killed another, whilst he was 
committing an act for which he probably 
would not have been imprisoned for six 
months ? The immorality of his act is not 
increased by a circumstance wholly un- 
foreseen and unexpected; and the mere 
possibility that death may be occasioned in 
the course of committing a larciny, and 
that the punishment, when such an acci- 
dent does happen, may be capital, is not 
likely to operate in the least degree to 
diminish the number of offenders. 

( p ) Fost. 261. 

(q) Ibid. 

(r) Ibid. 259 ; 1 Hale, 440, 1 ; KeL 
127. 

{$) See East’s P. C. 257 ; Kel. 127. If 
one throw a large stone at another with a 
deliberate intention to hurt , but not to 
kill, it will be murder. 1 Halo, 440, 1. 

(*) Fost 262 ; Hale, 474. 
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And even in the case of homicide by a person following his lawful occu- Negligence 
pation, any degree of carelessness and negligence, through which the death * n a lawfhl 
was occasioned, will constitute him guilty of manslaughter, and he must 0CCU P a ^ on# 
show in defence that he used all <lue caution (u). If the driver of a cart 
had notice of the mischief likely to ensue, and yet drove on, he is guilty of 
murder; if he might have seen the danger but did not look before him, he 
is guilty of manslaughter, for there was a want of due circumspection ; if the • 
accident happened in such a way that no want of due care can be imputed 
to the driver r it will be but accidental death (or). And in general it i9 not 
sufficient that the act from which death resulted was lawful or innocent ; 
it must be done in a proper manner, and with due caution (y) to prevent 
mischief (z). 

If a person not of medical education, in a case where professional aid 
might be obtained, undertakes to administer medicine which may have a 
dangerous effect, ahd thereby occasions death, such person is guilty of 
manslaughter. He may have no evil intention, or he may have a good one, 
but he has no right to hazard the consequences in a case where medical 
attendance may be obtained ( a ). 


(w) Fost. 262 ; sec the 4th Report of the 
Crim. Law Commissioners. The crime of 
manslaughter Includes all cases of voluntary 
unci merely extenuated homicide, and also 
all involuutary homicide, which is not by 
misadventure ; and homicide is by misadven- 
ture when a person doing an act without in- 
tention of bodily harm to any other person, 
and using proper caution to prevent danger, 
happens to kill another, provided the act 
done be either a lawful act, or be not 
attended with risk of hurt to the person of 
another. 1 East’s P. C. 260. The crime of 
manslaughter in eludes all cases, 1st. Where 
death results from any act or unlawful 
omission done or omitted with intent to 
hurt, the person of any other. 2d. Where 
death results from any wrong wilfully oc- 
casioned to the person of any other. 
3d. Where death results from any unlaw- 
ful act or unlawful omission, attended 
with risk of hurt to the person of any 
other. 4th. Where death results from the 
want of due caution in doing an act, or 
neglecting to prevent mischief, which the 
offender is bound in law to prevent. 

( x ) Kel. 40. 

( y ) The law does not require the utmost 
caution that can be used, but only such a 
reasonable degree of caution as is appro- 
priate to the nature of the act and the pro- 
bability of danger in the particular case. 
See 4th Report of the Crim. Law Commiss. 
p. 42 ; and 1 East’s P. C. 266; Fost. 264. 

(z) Fost. 262. JR. v. Higgins , Dyer, 
128 ; .9 St. Tr. 112. JR. v. Hampton, O. B. 
1664. See the case, Kel. 41, and Fost. 
263. A man found a pistol in the street, 
which he had reason to believe was not 
loaded, he having tried it with the rammer ; 
he carried it home and showed it to his 
wife, and she standing before him, he pulled 
up the cock and touched the trigger; the 


pistol went off, and killed the woman. 
This was ruled to be manslaughter. Mr. 
J. Foster, with great reason, as It seems, 
expressed his disapprobation of this case; 
and adds, that admitting the judgment to 
be strictly legal, it was, to say no better of 
it. summum jus. 

(a) JR. v. Simpson , cor. Bayley, J. at 
Lancaster, 4 C. & P. 398, in the note. A 
mariner on board a vessel, whose wife had 
used opium, recommended a labourer on 
bpard the vessel, who complained of pains 
in his head, to take opium, and he sent for 
one pennyworth and gave it to the labourer, 
who took the whole; and it was left by 
Alderson to the jury, to say, whether he 
was not guilty of gross negligence. York 
Spr. Ass. 1834. 

A publican administered large quantities 
of Morison’s pills to a young man labour- 
ing under small-pox. He attended him for 
ten days, administering the pills (composed 
of gamboge, aloes, colocynth, and cream of 
tartar) in large quantities, which, according 
to the testimony of medical men, were 
highly diuretic and violent purgatives, and 
improper in reference tp the disorder. Lord 
Lyndhurst, C. B. left it to the jury to say 
whether the prisoner had not, by the admi- 
nistration of severe medicines in a danger- 
ous complaint, of the nature of which he 
was ignorant, occasioned the death of the 
deceased. If the opinion of the jury was, 
that the death was accelerated by the me- 
dicines, and that the prisoner had admi- 
nistered them in gross ignorance, the jury 
ought to find him guilty. He was convicted, 
and suffered six months’ imprisonment. 

If a person hovAfide and honestly exer- 
cising his best skill to cure a patient, per- 
form an operation, which causes the pa- 
tient’s death, he is not ^ guilty of man- 
slaughter, and it is immaterial whether 
the party be a regular or irregular practi- 
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Although it is, as has been seen, a general rule, that circumstances in 
justification, excuse or ulleviation, are to be proved by the prisoner, yet 
where the inference or implication of law as to malice results front the 
legal authority and situation of the deceased, that authority must be 
proved, or in default of proof the offence will in general amount to no 
more than manslaughter. 

In general, ministers of justice are specially protected by the law whilst 
they act in the execution of their duty, and the killing of officers so employed 
is deemed to be murder,* because it is an outrage wilfully committed in 
defiance of the justice of the kingdom (£)*; such an officer is protected eundo 
morando et redeundo (e) ; and so is every man who acts in his aid, whether 
he be commanded to assist or not ( d ). In general, if one having lawful 
authority to arrest in either a civil or criminal proceeding, and using lawful 
means, be resisted and killed, it will be murder in all who made or aided in 
the resistance (e). 

Those who have lawful authority are either, 1st, public officers ; or2dly, 
private persons. 

A public officer acts either, 1st, under a warrant ; or 2dly, without one. 

By legal process, whether by writ or warrant, is meant a process which is 
not defective in the framing of it ; for if the writ or warrant be legal, 
although the previous proceedings were irregular, it will be murder to kill 
the officer, for he was bound to obey it ; and therefore it is sufficient in 
evidence to prove the writ or warrant, without showing the decree or judg- 
ment upon which it is founded (f). But it is not sufficient to prove the 
sheriff’s warrant to the officer, without producing the writ of capias , &c. 
on which it is founded (g). 

But if the process be defective in the frame of it, or if there be any mistake 


* 

tloner. R. v. Van Rutchell , 8 C. & P. 
629; contrary to the dictum in Coke, 4 
Inst. 25l« And see 1 Hale’s P. C. 429 ; 
4 Bl. Com. C. 14. The question is whether 
lie has been guilty of criminal misconduct, 
arising either from gross ignorance or 
criminal inattention. R. v. Long , 4 C. & 
P. 398. 423. The death having been 
occasioned by the application of a powerful 
lotion to the skin, it was held that the 
prisoner might show that the same lotion 
had been applied to other patients, and that 
they had been treated in the same manner. 
Ib.kl Hale’s P. C, 429 < a). Where an ir- 
regular practitioner in midwifery mistaking 
an unusual appearance, attempted to re- 
move it by force, and occasioned the death 
of the patient, it appearing that he had 
had considerable experience and that there 
had beeti no want of attention, held that 
he could only be found guilty of man- 
slaughter upon proof of criminal miscon- 
duct, arising either from the grossest 
ignorance or the most criminal inattention. 
R . v. Williamson, 3 C. & P. 633. 

(6) Post. 208. 370; 1 Hale, 437. It 
seems that in general the killing is deemed 
to be of malice aforethought, whensoever 
one unlawfully and forcibly resists any 
officer or other person lawfully executing, 
in a lawful manner, any civil or criminal 


process or other authority for the advance- 
ment of the law, or lawfully interposing- in 
a lawful manner for the prevention or sup- 
pression of any breach of the peace or other 
offence, and in so resisting happens to kill 
such officer or other person. See 4th re- 
port of the Criminal Law Commissioners, 
p. 40; and see East’s P. C. 295, where 
the authorities on the subject are col- 
lected. 

(c) Fost. 309. 

( d ) Ibid. ; 1 Hale, 463. If a man be 
lawfully arrested, and he and his party re- 
sist, and a stranger to the facts interposes, 
the question seems to turn principally on 
his intention ; for if he interposes with 
intent to aid the one party against the 
other, he does it at his peril, and is guilty 
of implied malice if he lend aid to the party 
lawfully arrested, and the officer be killed. 
Sir C . Stanley's Case , Kel. 87. But if 
he merely interpose, being ignorant of the 
facts, with intent to preserve the peace, he 
certainly would not be guilty of murder. 
East’s P. C. 296; 1 Sid. 160. See the 
Sissinghursl-kouse Case , 1 Hale, 461, 2, 3. 

(*) Fost. 270. 308. 

(f) Fost. 311, 312. R . v. Rogers , 

East’s P. C. 310. As to proof of a writ, 

($?) 2 Starkie’s C. 205. 
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in the name or addition of the person upon whom it is to be executed, or if Warrant, 
the name of the person or officer by whom it is to be executed be inserted 
without authority, and after the issuing of the process (A), or it be other- 
wise altered after it has been issued, or if the officer exceed the limits of 
his authority, and be killed, it is no more than manslaughter in the person 
* whose liberty is so invaded (i). So it is if the court from which the process 
issued wanted jurisdiction (A). 

Without a warrant . — A peace-officer may justify an arrest on a charge of Arrest 
felony, on reasonable suspicion, without a warrant, although it turn out that witlluut 
no felony has in fact been committed ; for all that a constable can do is to ' vvarranl: * 
inform himself of the circumstances, and it is the duty of all persons to * 

submit to the known officers of the law (/). 

A private person, it 9eems, is a trespasser ( m)> unless a felony has in fact By a pri- 
been committed ; and where a felony has been committed, and A . suspect- vate l* 1 '" 
ing B . to be guilty, who is in fact innocent, attempts to ftrrest him, A . is 8on# 
not within the protection of the law, and the killing would amount to man- 
slaughter only(n); but if a felony has been committed, or a dangerous 
wound has been inflicted, and the party flies, it is the duty of every one to 
prevent an escape ( o ). 

Either a constable or private person may lawfully interpose, on his own Notice, 
view, to prevent a breach of the peace, or quiet an affray (p) ; but in the 
case of the constable, a notification of the character in which he interposes 
may, it seems,, be implied from hi9 office ( q ) ; but a private person must give 
express notice (r). 

And it seems that a .peace-officer has no authority to arrest after the 
fray is over, and peace has been restored (*), except for the purpose of 
taking an offender before a magistrate to find sureties ( t ). 

No private person can justify an arrest in a civil suit ( u ). 

The fact that the party killed was an officer of justice, such as a con- Proof of 
stable or other peace-officer, may be proved generally by evidence that he authority, 
acted in that capacity, without strict evidence of his appointment (a:)* Al- 
though a special authority to arrest under a precept be alleged in the in- 


(A) An arrest upon a warrant in which 
the officer’s name is inserted after it has 
been signed and sealed by the sheriff, is 
illegal. Housin v. Barroto , 0 T. R. 122. 
j R. v. Stokley , East’s P. C. 310. But 
where a magistrate keeps a number of 
blank warrants ready signed, and on being 
applied to, fills them up, the officer may 
legally execute the warrant, and conse- 
quently it will be murder to kill him. 
Jt , v. Inhab . of Winwick 9 cited 8 T. R. 
455. 

( i ) Fost. 312. 

(A) East’s P. C. 309; MS. Summ. 163. 

(?) Samuel v. Payne 9 Dougl. 359 ; and 
vide supra, 601 ; and J*. v. Ford, supra . 

(m) 2 Hale, 83. 92; East’s P. 0. 301. 
Qu. whether the finding of a bill by a 
grand jury be such primet facie evidence 
of a felony as to warrant the apprehension 
of the party by a private person. East’s 
P. C. 301. 

(») Fost. 318; where Mr. J. Foster 
says, “ This suspicion, though probably 
well founded, will not bring the party 


attempting to arrest or imprison within 
the protection of the law so far as to ex- 
cuse him from the guilt o||£pianslaughter if 
he killeth ; or, on the other hand, to make 
the killing amount to murder. I think it 
would be felonious homicide, but not mur- 
der, in either case ; the one not having used 
due diligence to be apprized of the truth 
of the fact, and the other not having sub- 
mitted or rendered himself to justice ; yet 
in such a case A . might justify the impri- 
sonment of B” 1 Hale, 490 ; supra f 603. 

( o ) Fost. 271, 30$); East’s P. C. 298. 
Jackson's Case , 1 Hale, 464. 481. 489. 

(p) Fost. 310; 1 Hale, 463; 1 Haw. 
c. 31, s. 44. 

( q ) Ibid. 

(r) Fost. 272. 311. 

Is) 2 Inst. 52 ; 2 Ld. Raym. 1501 ; 
Dalt. c. 1, s. 7. 

(t) 2 Hale, 90. If a felony be threatened 
the party may be arrested. 

(u) 1 Haw. c. 28, s. 19. 

(x) Supra, 307. 
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dictment, if a legal authority to arrest, but not' under the precept, be 
proved, the variance will not be material (y). 

Where the deceased was* killed in the executiomof some authority derived 
from the articles of war, a copy of them, printed by the King’s printer, 
oujght to be produced (z). In several instances prisoners have been ac- 
quitted of the charge of murder for want of such evidence. 

Using lawful means . — There must in all cases be a notification of the cha- 
racter and object of the party. Where a bailiff rushed abruptly into the 
bedchamber of a gentleman (a), not telling his business nor using words of 
arrest, and the gentleman, not knowing .that he was an officer, under the 
first surprise, took down a sword that hung in the chamber and stabbed 
him, it was held to be but manslaughter at common law, &c. 

So where a peace-officer interposes to suppress a riot ; for otherwise the 
parties engaged in the heat and bustle may imagine that the officer takes 
a part in the riot*(6). But a small notification in the case of a peace-officer 
is sufficient ; as, if he command peace, or in any other way declare with 
what intent he interposes (c). If he announce his business, it is not neces- 
sary that he should produce his warrant, unless it be demanded (rf); and he 
is in no case bound to part with the warrant out of his possession (e). 

An officer cannot, in the execution of civil process, justify the breaking 
open an outward door or window ( f ) • for, in the language of the books, 
every man’s house is his castle, for safety and repose to himself and his 
family ; but if the officer enter by an open door, he may then lawfully 
remove every obstruction to the execution of his duty (y). 

The rule is confined to the protection of the owner and his family who 
are domiciled there ; if a stranger take refuge there, it is not his castle, anti 
he cannot claim the benefit of sanctuary within it (A). 

The rule is also confined to the case of arrests in the first instance ; for if 
a man be legally arrested, and then escape and take shelter in his own 
house, the officer may, on fresh suit, break open doors to retake him, 
having first given due notice of his business, and demanded admission, 
which has been refused (i). 

It is also confined to civil cases ; for in case of a felony committed, or 
dangerous wound given, or even where a minister of justice is armed with 
a warrant, in case of a breach of the peace, an outer door may be forced (J ). 
But in no ctse can an outer door be legally broken, unless a previous 
notification and demand have been made, and a refusal given (k). 

Next as to indirect evidence. — Where the death has been occasioned in 
secrecy , a very important preliminary question arises, whether it has not 
resulted from accident, or the act of the party himself, who was felo de se. 

It sometimes happens that a person determined on self-destruction resorts 
to expedients to conceal his guilt, in order to save his memory from dis- 


(y) Macally's Case , 0 Co. 02 ; East’s 
P. C. 345. 

\z) Supra , Vol. I. tit. Public Docu- 
ments. 

(a) 1 Hale, 470; Fost. 298. See also 
the cases cited supra , 716, 717. 

(5) Fost.310, 311 ; East’s P.C. 314. 

(c) Fost. 310; 1 Hale, 460, 1. Gordon's 
Case , Leach’s C. C. L. 337. 

( d ) 1 Hale, 458. 583 ; 9 Co. 69. 

(e) East’s P. C. 319. 

(/) Fost. 219; 2 Roll, Rep. 137; 


Palm. 52 ; 1 Hale, 458. Lee v. Gansell, 
Cowp. 1. 

g) Lee v. Ganselly Cowp. 1. 

h) 5 Co. 93 ; 2 Hale, 117 ; Fost. 320. 
(i) Fost. 320; Salk. 79; 6 Mod. 173; 

Ld. Raym. 1028 ; 2 Roll. Rep. 138 ; 1 Hale, 
459. Laying hold of the prisoner, and 
pronouncing words of an arrest, is an ar- 
rest. Fost 320. 

(J) Fost. 820. Curtis's Case , lb. 135 > 
supra , 596. 

(*) Ibid. 
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honour, and to preserve his property from forfeiture. Instances have also indirect 
occurred where, in doubtful cases, the surviving relations have used great ®*idence* 
exertions to rescue the character of the deceased from ignominy, by sub- 
stantiating a charge of murder (Z). On the other hand, in frequent in- 
stances, attempts have been made by those who have really been guilty of 
murder, to perpetrate it in such a manner as to induce a belief that* the 
party was felo de se. It is well for the security of society that such an 
attempt seldom succeeds, so difficult is it to substitute artifice and fiction 
for nature and truth (m). 

Where the circumstances are natural and real, and have not been coun^ Proof of 
terfeited with a view to evidence, they must necessarily correspond and agree 
with each other, for they did really so co-exist ; and therefore, if any one 
circumstance which is essential to the case attempted to be established be 
wholly inconsistent and irreconcileable with such other circumstances as 
are known or admitted to be true, a plain and certain inference results that 
fraud and artifice have been resorted to, and that the hypothesis to which 
such a circumstance is essential cannot be true (w). 

The question, whether a person has died a natural death, as from apoplexy, 
or a violent one from strangulation ; whether the death of a body found 
immersed in water has been occasioned by drowning, or by force and vio- 
lence previous to the immersion ( 0 ); whether the drowning was voluntary, 
or the result of force ; whether the wounds inflicted upon the body were 
inflicted before or after death, are questions usually to be decided by 
medical skill. 

It is scarcely necessary to remark, that where a reasonable doubt arises 
* whether the death resulted on the one hand from natural or accidental causes, 
or, on the other, from the deliberate and wicked act of the prisoner, it would 
be unsafe to convict, notwithstanding strong, but merely circumstantial 
evidence against him. 

Even medical skill is not, in many instances, and without reference to the 
particular circumstances of the case, decisive as to the cause of the death ; 
and persons of science must, in order to form their own conclusion and 
opinion, rely partly on external circumstances. It is therefore, in all cases, 
expedient that all the accompanying facts should be observed and noted 
with the greatest accuracy : such as the position of the body, the state of 
the dress, marks of blood, or other indications of violence ; *and in cases of 
strangulation, the situation of the rope, the position of the knot ; and also 
the situation of any instrument of violence, or of any object by which, con- 
sidering the position and state of the body, and other circumstances, it is 
possible that the death may have been accidentally occasioned. 

Where it has been clearly established that the crime of wilful murder has 
been perpetrated, the important fact, whether the prisoner was the guilty 
agent, is of course for the consideration of the jury, under all the circum- 
stances of the case. Circumstantial evidence in this, as in other criminal 
cases, relates principally, 

1st, To the probable motive which might have urged the prisoner to com- Presump- 
mit %o heinous a crime ; for however strongly other circumstances may J* ve eT *" 
weigh against the prisoner, it is but reasonable, in a case of doubt, to expect e Ce# 

(Z) See the tria of Spencer Cowper , a (m) Vide supra , Vol. I. 

barrister, for the alleged murder of Mrs. (n) Vide supra, Vol. I. 

Stout, at Hertford, during the previous (0) See Cowper * 9 Case , 5 St. TV. 
assizes. 5 St. Tr. 
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that some motive (p), and that a strong one, should be assigned as his in- 
ducement to commit an act from which our nature is abhorrent, and the 
consequence of which is iftually so fatal to the criminal. 

2dly, The means and opportunity which he possessed for the perpetrating 
the offence { q ). 

3&ly, His conduct in seeking for opportunities to commit the offence, or 
in afterwards using means and precautions to avert suspicion and inquiry, 
and to remove material evidence (r). 

The case cited by Ld. Coke and Ld. Hale, and which has already been 
adverted to (*), is a melancholy instance to show how cautiously proof arising 
by inference from the conduct of the accused is to be received, where it is 
not satisfactorily proved by other circumstances that a murder has been 
committed; and even where satisfactory proof has been given of the death, 
it is still to be recollected that a weak, inexperienced and injudicious person, 
ignorant of the nature of evidence, and unconscious that the truth and sin- 
cerity of innocence will be his best and surest protection, and how greatly 
fraud and artifice, when detected, may operate to his prejudice, will often, 
in the hope of present relief, have recourse to deceit and misrepresen- 
tation. 

4thly, Circumstances which are peculiar to the nature of the crime ; such 
as the possession of poison, or of an instrument of violence corresponding 
with that which has been used to perpetrate the crime, stains of blood upon 
the dress, or other indications of violence. 

Upon the general nature and effect of circumstantial evidence, some obser- 
vations have been already made; and it would be inconsistent with the limits 
of the present work to enlarge further upon the subject. Tt is essentially* 
necessary to the security of mankind that juries should convict, where they 
can do so safely and conscientiously, upon circumstantial evidence which 
excludes all reasonable doubt ; and that it should be well known and under- 
stood that the secrecy with which crimes are committed will not secure 
impunity to the criminal. In acting, however, upon circumstantial evidence, 
the just and humane rule upon which Lord Hale laid so much stress (/), 
cannot be too often repeated s Tutius semper est errare in acquietando, quam 
in puniendo , ex parte misericordue quam ex parte justituje. 

It has been seen that the law infers malice from the act of killing, and 
that it is incumbent on the prisoner to prove those circumstances in his de- 
fence which justifyy excuse , or extenuate the act. 

1st. He may justify the act by proof that he acted in execution of the pro- 
. cess of the law («) ; that the death was occasioned by the resistance made by 
the deceased to the execution of a lawful authority (t>). In such a case it is 
necessary to prove a lawful authority, and that the officer used legal means 
to enforce it (a:), and that the death was unavoidably occasioned by the 
attempt to enforce the execution of the authority against the party who 
resisted it (p). 


(p) Supra, Vol. I. tit. Ciucumstan- 
txaii Evidence. 

(?) *b. 

v) 

(s) Ib. f and 2 Hale, 290. 

(t) 2 Hale, 290. 

(w) Fost.267 ; 4 Bl. Comm. 178; l Hale, 
406.502. 

. (e) FoBt, 270 . 


(.r) Supra, 594, seq , ; and 714. 

(y) It has been said that an officer was 
guilty of manslaughter because he Ad not 
first given back, as far as lie could, before 
he killed the party, who had escaped out 
of custody in execution for a debt, and re- 
sisted being retaken. 1 Roil. R. 189. But 
this case has since been disapproved of. 
Fost. 271 ; East’s P. C. 307. In the case 
of resistance to officers of the customs and 
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If a party fly to avoid an arrest for a felony which has been committed, or 
where a dangerous wound has been given, or wher^ an officer is armed with 
a lawful warrant to apprehend the party for felony, although no felony has 
been committed, and he cannot otherwise he taken , the killing him will be 
justifiable (s); but in the case of any misdemeanor short of felony, and # in 
all civil cases, if" the officer kill the party, who flies in order to avoid an 
arrest, he will be guilty of murder or manslaughter, according to the par- 
ticular circumstances of the case (a). 

The accused may also show iu justification that he committed the act in 
self-defence. If A. manifestly intends to commit a felony on the property 
or person of B . by violence or surprise, JB. is not obliged to retreat, but may 
pursue his adversary till he find himself out of danger, and if in the conflict 
A. happeneth to die such killing is justifiable ( b ) ; but in the case of mutual 
conflict, the party, to excuse himself, must show that he retreated as far as 
he could before he gave the mortal stroke, and that he killed his adversary 
through mere necessity to avoid immediate death (c). 

2dly. In excuse . — Proof that the death was not wilfully and intentionally 
occasioned by the prisoner will not, it has been seen, enure as a defence, 
unless he can show that the death was an inevitable accident, occasioned by 
the doing of a lawful act, which he could not, by the exercise of usual and 
ordinary caution, have avoided (d)« 

3dly. The prisoner may, in certain instants, extenuate his crime, and 
reduce itrfrom murder to manslaughter, by proof that the act was committed 
during a transport of passion and resentment excited by sudden provoca- 
tion, which for the time subdued his reason ; for such evidence repels tlio 
inference of that deliberate malice and malignity of heart which is essential 
to the offence (<?). 

Whenever the defendant seeks to shelter himself under the plea of jnovo- 
cation , he must prove his case to the satisfaction of the jury (f ) ; the pre- 


excise, see the stat. 9 Gee. 2, c. 36, s. 36, 
&c. 

(z) 1 Hale, 489, 490; 1 Haw. c. 28, s. 
11; Post. 27 X. The pursuit is not barely 
warrantable ; it is what the law requires, 
and will punish the neglect of. See the 
case of the Marquis de Guiscard ’, FoBt. 
271. Semble, the finding a bill of Indict- 
ment by a grand jury for felony will warrant 
a private persou in apprehending the party 
indicted. 1 Hale, 489, 490; East's P. C. 
300, 301 . So officers of justice are justified 
in killing rioters in endeavouring to suppress 
and disperse a mob (in case it cannot be 
otherwise suppressed), both at common 
law and under the Riot Act. See 1 Iiale, 
63. 494, 496 ; East’s P. C. 304; 1 Geo. 1, 
stat. 2, c. 6. And so semble are private 
persons. 

(a) Fost. 271; 1 Hale, 481. 

( b ) Fost. 273, 4; 1 Hale, 481. 484. 

(c) Fost. 277. 

(d) Vide supra , 716. 

(e) Fost. 315; East’s P. C. 232. It 
seems that the guilt of the offender is ex- 
tenuated where the act being done under 
the influence of passion from sudden pro- 
vocation, or of fear, or of alarm, which for 
the time suspends or weakens the ordinary 

VOL. II. 


powers of judgment and self-control, is 
attributable to transport of passion or 
defect of judgment so occasioned, and not 
to a deliberate intention to kill or do great 
bodily harm. Bee 4th Report of Crim. 
Law Commiss. 

(/) Fost. 293. Mason* s Case , ibid* 
132 ; East’s P. C. 239 ; 1 Hale, 461 ; 1 Haw. 
c. 31, s. 24. In Mason*s Case , the de- 
ceased and prisoner first played at cudgels, 
then fought in good earnest ; being parted, 
the prisoner left the room in auger, und 
repeatedly threatened to fetch something 
in order to stick his brother. In lialf an 
hour the prisoner returned : the deceased 
offered to play at cudgels, to which the 
prisoner assented, but dropped his cudgel 
as the deceased approached ; the deceased 
then struck the prisoner two blows on the 
shoulder; the prisoner immediately put 
his right hand into his bosom, drew out 
the blade of a tuck sword, and immedi- 
ately stabbed the deceased and killed him. 
The Judges held that the killing was wilful 
murder ; the prisoner retained with a de- 
liberate intention to take a deadly revenge 
for what had passed, and therefore neither 
the circumstance of the previous blows, 
nor of the quarrel, made any difference ; 
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sumption of law is against him till that presumption be repelled by contrary 
evidence. What degr^s of provocation, and under what circumstances 
heat of blood, the furor brevis , will or will not avail the defendant, is usually 
a question of law arising upon the special facts of the case. 

oWhere the sudden occasion is but a mere pretext and excuse to cover 
deliberate malice, it can never be available, even in extenuation (g). W r herc 
there is no evidence of any motive for the act, except the sudden provoca- 
tion, upon which the defendant relies, then, although the criminal nature of 
the act depends upon the malice of the agent (that is, upon malice in its 
legal sense , as evidenced by the facts themselves), yet malice, in this sense, 
is a necessary legal result and inference from the facts as found by the 


j ur y- 

The legal distinctions which range themselves under this head, seem to 
depend principally, if not entirely, upon the question, whether, in the 
absence of previous malice, the act of the defendant, under all the circum- 
stances of the case, can be attributed to the general infirmity and weakness 
of our nature, or, on the contrary, the facts themselves evince a wicked and 
vindictive disposition, and malignant spirit, fatally bent upon mischief (7*) ; 
for, as was observed by Sir Michael Foster, “ It is to human frailty , and that 
alone, that the law indnlgeth in every case of felonious homicide” (£). All 
those facts, therefore, are most material which show the nature and extent 
of the provocation, and the ^return made by the prisoner as compared with 
that provocation, and the interval which has occurred between the provoca- 
tion and the return made. It is the nature of the provocation, and not the 
mere effect of it on the mind of the prisoner, which the law regards; and 
the sufficiency of the provocation to extenuate the prisoner’s guilt is a ques- 
tion of law ( ;). 

If one kill another immediately upon a grave and serious provocation (h) 
likely to excite great passion, the offence will amount to no more than man- 
slaughter, although the defendant used a deadly weapon ; as, where A. 
detects a inan in adultery with his wife (/), and in the first transport of pas- 
sion kills him ; but even in such a case, if he killed the adulterer deli- 
berately upon revenge, after the fact and sufficient cooling time, it would 
have been murder. So a severe blow, or wound, occasioning considerable 
2 >nin and effusion of blood, has been held to be a sufficient provocation to 
extenuate an immediate act of killing, although by means of a deadly 
weapon, into manslaughter ( m ). 


the blows were plainly a provocation sought 
on his part, that he might execute the 
wicked purpose of his heart with some 
colour of excuse. 

(g) Mason's Case , sec the last note. 

(A) See Fost. Disc. 2, c. 5. 

(i) Fost 293. 

(j ) See Fost. Disc. 2, c. 5. Yet it is 
clearly a question of fact whether the 
killing be attributable to heat of blood 
occasioned by the provocation. The provo- 
cation must be such as the law recognizes, 
and not snch a slight one that the return 
made is so excessive and disproportionate 
to the cause that the killing cannot be 
attributed to mere heat of blood ; where, 
however, such excess and disproportion do 


not exist, then whether heat of blood was 
excited, and whether the act was attri- 
butable to heat of blood so excited, seem 
to be mere questions of fact. See 4th 
Report of the Crim. Law Commiss. 

(A) See Tooley's Case , 2 Ld. Ray. 
12SM3; 1 East's P. C. 325; Fost. 291; 
1 Hale's P. C. 473; 1 Haw. P. C. c. 31, 
s. 34, 1 East’s P. C. 236. 

(0 1 Hale, 486. 1 Vent. 158. Sir T. 

Ray in. 212. 

(w) Stedman's Case , Fost. 292 ; where 
a woman struck a soldier in the face with 
an iron patten, which drew a great deal of 
blood, upon which he struck her on the 
breast with the pommel of his sword, 
and afterwards pursued her and stabbed 
her in the back, and it was held to be but 
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In cases of slight and inferior provocation, much depends upon the^^jdenoe 
nature of the return made, and the instrument used. Where a hoy bad in extemia- 
been assaulted, and his father ran three-qu&rterft of a mile, and beat and tion. 
killed the assailant, it was held to be but manslaughter ; but this was so Provoca- 
held (n) because he struck with a wand or small cudgel, and not with a tion. 
deadly weapon. * # 

No trespass to land or goods, or words of reproach, or provoking or in- 
sulting actions or gestures, short of ai£ assault ( 0 ), are sufficient to free an 
homimde from the guilt of murder ; and this rule governs all cases where 
the prisoner uses a deadly weapon, or otherwise manifests an intention to 
kill or to do some great bodily harm ( p ). But if on such a provocation by 
words or gestures, the prisoner strike with a stick, or other ^p&pon not 
likely to lull, and unluckily, ^and against the intention of the party, death 
ensue, it will be but manslaughter (q). 

Where A . found B. trespassing on his land, and in the first transport of 
his passion beat and unluckily killed him, it #as held to be manslaughter (r) ; 
but it would have been otherwise if he had betrayed malice by the instru- 
ment used, as if he had beaten the deceased with a hedge-stake (s). 

In Holloway’s Case(t), where a servant caught a boy in bis master’s grounds 
stealing wood, and tied bim to a horse’s tail, by means of which he was 
killed, it was held to be murder. In all cases of slight provocation the 
general rule is, that if it can be collected, from the weapon made use of, or 
from any other circumstance, that the party intended to kill, it will be 
murder (m). 

Although it be a general rule that no words of reproach, or provoking Conflict, 
words or gestures, will reduce the offence from murder to manslaughter, 
yet if upon a sudden qnan'el, and not upon preconceived malice (v) y parties 
fight in the heat of blood upon equal terms, and no undue advantage be 
taken by the party who kills the other, the offence will be hut manslaughter ; 
and it matters not who gave the first blow (x). But if Ji. draw his sword 
and make a pass at A., whose sword is undrawn, and then a contest ensue, 
in which A. is killed, it will be murder in B., for he sought the blood of A. ; 


manslaughter. But Lord Holt said, that 
a single box on the ear would not have 
been a sufficient provocation to kill in this 
manner, after he bad given her a blow in 
return for the box on the ear. Mr. J. Foster 
observes upon this case, that the smart of 
the man’s wound, and the effusion of blood, 
might possibly keep his indignation boiling 
to the moment of the fact. 

( 7 ?) Fost. 294. 

(o) Brain's Case, Hale, 465. Cro. Eliz. 
778; Kel. 131. 

( p ) Fost. 290, 1, 2 ; 2 Hale, 466. 

(q) Fost. 290. In Brain's Case , 1 Hale, 
456, it is stated that Watts came along by ^ 
the shop of Brain, and distorted his mouth, 4 
and smiled at him. Brain killed him ; and 
held to be murder. But note, it does not 
appear how he killed him. See Lord Mor- 
ley's Case , 1 Hale, 466; Kel. 55. 

(r) 1 Hale, 473. 

(*) Fost. 291; lb. 94. Eveffif a deadly 
weapon be used, but not in -such a way as 
to show malice, it will be but manslaughter. 
B. v. Howland Phillips Cowp. 830. 

(t) Pal. 648. 

(u) Fost. 291. See the case of Tranter 
v. Reason , Fost. 293, and Str. 499 ; where 
the case seems to have been erroneously 
reported, and where it is represented that 
Mr. Lutterel having struck a sheriff’s officer 
a slight blow with a cane, the officer and 
his companion fell upon him, stabbed him 
in nine places, and shot him whilst he lay 
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on the ground entreating for mercy ; and 
Mr. J. Foster intimates his opinion in vory 
strong terms, that the circumstances con- 
stitute wilful murder; but it appears that 
the facts were misreported. See also the 
case of Willoughby another , East’s P.C. 
228, Bodmin Suraxn. Ass. 1791. Two sol- 
diers were refused liquor by a publican at 
eleven o’clock at night ; an hour and a half 
afterwards, when the door was opened to 
let out some company, one of them rushed 
in, and renewed his demand for beer, which 
was again refused, and on his refusing to 
depurt,$hd offering to lay hold of the land- 
lord, roe latter at the same instant col- 
lared him, the one pushing and the other 
pulling, towards the outer door, where, 
when the landlord came, lie received a 
violent blow on the head with some sharp 
instrument from the other soldier, which 
occasioned his death. Buller, J. held it to 
be murder in both, notwithstanding the 
previous struggle ; for the landlord did no 
more in attempting to put the soldier out 
< at that time of night and after the warning 
he had given, than he lawfully might, 
which was no provocation for the cruel 
revenge taken, more especially aa there 
was reasonable evidence that the prisoners 
came the second time with a deliberate 
intention to use personal violence. And 
see Mason's Case, supra , 721 if). 

(o> Supra, 721. 

(a?) 1 Hale, 456. 

3 A 2 4- 



Conflict. 


Accesso- 
ries, &c. 


?24 &13HDJ2R, 

but if B. had first drawn, and waited till 4. had drown, it would have been 
manslaughter^). So where A. threw a bottle with great force at the head 
of jB.ana immediately drew his sword, and JB. returned the bottle at the 
* head of A . and wounded him, and then A . stabbed it was held to be 
murder ; for A.Aa throwing the bottle manifested an intention to do some 
great nnschief^ahd his drawing immediately showed that he intended to 
follow it up (a). The plea of provocation is m no case available where the 
offender either seeks the provocation as a pretext for killing or doing great 
bodily harm, or endeavours to kill or do great bodily harm before pro-* 
vocation given (a). 

In every case of homioide upon provocation^ if there be time for passion 
to Subside^gnd reason to interpose, such hojmicide will e&ount to murder (b). 
Where, however, an interval has occurred between the' 4 quarrel gnd the 
combat, and there be a doubt whether the parties when they fought were 
still in heat of blood, it seems to be a question of fact rather |h*n of law, 
whether they acted coolly and 'deliberately, or under the ifffiueuce of 
passion. It seems, in all cases of a defence or this nature* to be a question 
of fact, whether the prisoner yielded to sudden infirmity of temperocca- 
sioned by a provocation recognized by law, or by a malicious and deliberate 
artifice sought the provocation for the purpose of wounding or destroying (c). * 
If a man encourage another to destroy nimself, and is present whilst he 
does so, he is guilty of murder as a principal (d). 

Upon a prosecution for a murder committed abroad by one subject upon 
another, under 9 Geo. 4, c. 31, s. 7, the jury ought to be satisfied that the 
prisoner was* a British-born subject ; but the declaration of the prisoner as 
to his place of birth unexplained is. as against himself, evidence to go to the 
jury (e). Where the body of the infant was found in a bed amongst the 
feathers, but there was also proof of the mother having sent for a surgeon 
and provided clothes, held that it negatived the charge of concealment ( f ). 

If A . require B . to procure some one to murder C ., and B. procure D . to 
do it, A . is an accessory before the fact to D. ( g ). So it is a general rule, 
that if A . command B . to do an unlawful act, he is accessory to all that 
ensues upon the execution of that act. If he command B . to beat C. and 
B . kills <7., A. is accessory to the murder, for his command naturally tended 
to endanger the life of C. (A). So if A. command JB. to do an unlawful act, 
and JB. executes the act in substance, although he deviates in particular 
circumstauces, A. is accessory td the offence ; as, for instance, if A . command 
JB. to poison C., and he stab or shoot him (£). It is otherwise where B. 
departs from the command in substance ; as where A . directs JB. to beat C. 
with a small stick, and he beat him with a bludgeon, or wound him with a 
sword ( k ) : for there was no command to do any thing which would probably 
occasion death. 


(y) Post 295 ; 1 Haw. c. 31, s. 27. 

(z> Mawgridge's Case , KeJ. 128, 9 ; 
Post. 295, 6. Orteby's Case , 2 Ld. Raym. 
1485 ; 2 Str. 771. 

(a) See 4th Report of the Crim. Law 
Coramiss. p. 39. 

(b) Post. 296, and supra , 721. 

(c) As where A. bade B. take a pin out 
of his sleeve, with intent to take occasion 
to strike or wound (1 Hale, 457), or A. 
wltbthe like intent offers B. a pint of ale 
to strike him. 1 Haw. c. 31, s. 24. 
Mason's Cass, supra, 721. 


( d ) R. v. Dyson, Rub. & Ry. C.C. L. 523. 

(e) JB. v. Helsham , 4 C. it P. 394. 

(/) JB. v. Highley , 4 C. & P. 366. 

(g) Post. 125, 

(h) 2 Haw. P. C. o. 29, s. 18; 4 Bl. 
Com. 37 ; 1 Hale, 485. So if A. direct B. 
' i rob C., and B . kills C. in the attempt ; 

>r the death is the immediate effect of an 
it done in the execution of a felonious 
>mmand. 2 Haw. c. 29, $• 18. 

<0 2 HdW. c. 29, s. 20 ; 4 Bl. Com. 87. 
(A) 1 Hale, 436. 
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